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POOR      LAWS: 

D  R,      A 

COLLlECTlON    of   CASES,    &c. 


CHAPTER      THE      FIRST, 

8ETTL£M£KT   BY   BIRTH. 

1.  Of  illegitimate  Urtbf  or  bAstARDS. 
II.  Of  legitimate  Urtb. 


1.  Settlement  ^fbaftards. 

t.  lirHITECHAPEL  v.  Stepney,  EafterTerm>,  t  mil  3.  ^  Bastak» 
'^  Carth.  433.— On  an  order  of  fcffions  vacating  an  J;!^^"^^"^ 
«rdcrof  two  jufticcs  concerning  two  children  who  had  where  bonu 
ktcn  privately  dropped  in  the  paHih  of  Stepney^  and  re-  Hoir,  509. 
Doved  to  ff  bitechapel 9J^  beiAg  the  place  of  their  birth,  it  Comb.  364.    \ 
ns  agreed  bv  all  the  judges  of  the  Court  of  King*s  Bench  ^*^\^l^'  ^*^- 
that  the  place  of  the  birth  of  a  baftard  child  is  the  place  of  J;,  s. 'aLftJ* 
its  fettlemcnt ;  for  il  gains  a  fettlcment  in  fuch  place  ex  ptgc'14.* 
Kcfffitate ;    for  being  nulUusfilius  {a)  it  could  not  other-  («)  Sedviie 
nt  be  provided  for,  except  a  reputed  father  can  be  *•*  ^'  "^" 

thU  maxim  ^ippCes  only  to  the  cafe  of  inberitancM. 

.1.  Tewkejburyv.  Twining^  -^^•3i9*T^^  unmarried  But  if  wy/r^il 
tmnt  girl,  dwelling  in  the  parim  of  Twining^  being  with  fl^U  be  ufed  to 
diild  and  near  the  time  of  her  delivery,  was  conveyed,  by  procun  tbthirth 
rafticc,  out  of  the  parilh  of  Twining  into  a  hovel  or  out-  ^^^  ^^^u^ 

9*nik,  fodi  child  (ball  be  frima  facit  fettlorif   not  where  i^m,  but  io   the  pariOi  fron 
vkaice  ks  moUMr  waa  fraudulently  and  coUoiively  removed*    Cafet  of  Seti.  9c  R^.  66. 
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TiwW*«tCRV  houfe  fituatcd  in  the  outcrmoft  confines  of  the  adjoining 
>.T\^»mInc.  parifh  of  Tewkejbury^  where  the  child  was  born.  The 
queftion  was.  Which  erf*  thcfe  two  pariflies  was  to  keep 
the  child? — Sir  William  Jones,  then  judge  of  aflize 
for  the  CQUuty  of  Worcefttr^  before  whom  this  matter 
was  legally  and  regularly  moved>  held,  tliat  illegitimate 
children  muft  be  kept  oy  the  parilh  in  which  they  are 
born ;  but  that  if  any  irpproiHjr  praftice  appears,  then  this 
rule  doth  fail,  and  the  child  mail  be  kept  and  provided  for 
by  the  patifl\  where  the  mother  did  dwell,  and  whore  fee 
was  got  with  diil^,  and  which  had  ufed  the  praftice  to 
have  the  child  born  in  another  parifh.  And  fo  he  did 
order,  in  this  cafe  (the  praftice  being  very  apparent),  that 
the  child  was  fettled,  and  to  be  kept  ancr  provided  for  by 
the  parifh  of  Twining, 

AhaJtarA child  3.«  Stwckky  V,  tVhltborHc^  2.  Bjjj^t.  358. — Itwas rcfolved 
horn\n  a  houfe  in  this  cafc  by  Sir  William  Jones,  juflic^  of  aflize 
of  corrc^icn  \%    for  the  county  of  Hereford^  that  if  a  woman  big  with 

The  ^Irilh'liherc  ^^^^^^  "^  ^^"^  ^^  ^^  ^^^^  of  corredion,  knd  be  there  de- 
ruch^houfrir*^*  livercd  of  a  baftard,  the  child  fhall  be  fent  to  the  parilh 
fituattd;  but  in  from  wliicli  the  mother  was  fint  to  the  houfe  of  cor- 
iis  mother's  reftion,  to  be  there  kept  and  provided  fbr  ;  this  being 
parifti.  the  place  where  (he  was  laft  fettled. 

If  a  woman  be      4.  Much-Waliham  V.  Perant',  Afich.  Term^  8.  fVill.  3. 

removed  from    2.  Salk.  474. — Mr.  Cojmyns  moved  to  q^|Uafli  an  order  of 

^.  to  B,  under  feffions  made  for  the  fettlemcnt  of  a  baftard  child.     The 

and  hedclWewd  1^^^^^^  was,  a  little  time  before  her  delivery,  removed  by 

k4  a.  haitarj       tlie  ordcr  ©f  two  j  uftices  of  the  peace  from  Much-  IValtham 

chiifi  at  B,  fHch  to  Peram  \  and  before  the  next  fcffions  fhe  was  delivered 

chi.u  is.not  fet-  at  Peram  of  a  baftard  child.     At  the  fefIions>  Perum  ap- 

l'''slik7»r''*  pealed,  and  the  fefBons  adjudged  the  woman  to  be-legaay 

al  Saik!  485!     fettled  at  Much  If^altham^  and  ordered  her  to  be  fent  bac^ 

.fji.  5S».  t^iither.     After  this,  the  order  was  made  fbr  fettling  the 

^  Mod,  uif     child  at  Pcramy  and  it  was  this  order:  which  Com  yk  s,no  w 

moved  to  quafh,  becaufe  though  regularly  baftards  mjuft 

be  maintained  where  born,  yet  in  diip  cafe,  there  fecms 

to  be  a  contrivance  that  it  fhall  be  To,  as  in  the  cafe  of 

(*)'  a.  Btilft.    Tewkejbury  7}.  Twining  (a).     Whcrcfoever  an  order  is  re- 

34^         I  *   vcrfcd,  ali  things  happening  fubfequent  thereunto  fhall 

be  avoided  thereby.     This  child  be,ing  boni  pending  the 

ordur  Ihall  be  eftcemedin  law  to  be  born  in  that  paritti 

whcqeunto  tile  mother,  on  the  appeal,  is  returned  back* 

'    — ^Jhe  Court-  fcemed  to  agree  to  this ;  and  a  rule  was 

,      made^to-lhowc&tife,  but  none  was  ihewed. 

5.  Boreham 


F 
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P  B^rehafh  tf.    fPuliham^     Hilary  Ttrm^    8.   Will,   3.  If  an  unmarried 
CwA.  397  — The  cafe  v^asi  Heft^r  H^ood^  an  unmarried  woman  big  wich 
»«Baft,  being  big  with  child,^  was  bv  an  order  of  two  ed^^lnd  JJT^ 
jaJte  rembved  from  ff^altham  to  Boreham^  as  her  laft  an  appeal  nT'^ 
pi2ceof  fcttlement,  from  which  order  Borehdm  appealed  ;  gainft  fuchor- 
fe  before  the  next  fcffioris  fhe  was  delivered  of  this  baf-  ^^^  of  removal, 
^{tblli  at  Borebam.    Afterwards  the  order  of  the  two  ^*J^*^^^^^^^ 
jrfictt  wiks  vacated  upon  the  appeal  y   aud  the  wbmati  fuchchiW^isnot 
^=th  her  chiH  was  fent  back  to  the  parifti  of  ff^althani.  icttlcd  where 
Ttd jufticcs  then  mddc  a  new  order,  by  which  thi^  Baf-  born,  if  foch 
'^i  child  only  was  ftnt  to  Boreham  becaufc  it  was  born  ^^^^^  ^^  ^^'^f- 
tet.   This  order  was  removed  by  certiorari  into  the  ^^'[j*  ^^^^""^^ 
Cimrt  of  King's  Bench,  Where  it  was  moved  to  ^ui(h  it.  parirhfran 
-Thb  Court.    The  child  otight  to  follow  the  mother  which  its  mo- 
il this  cafe  j  becaufc  the  parifh-officers  oi  BcrihnmcovXA  therwasfore- 
Qoi  remove  the  womjtn  until  the  appeal  w^s  deterriiined  j  ^^^* 
^  that  they  had  no  remedy  to  prevent  the  birth  of  thf  f  ,'  IzL' ""' 
Aiidihtheifparifh.  VXi'I^r^^ 

1.  Bulftr.  349.    Comb.  1S5.  5.  Mod.  204. 

4.  Matters  v.  ChilJ^  Hilary  Term^  10.  fVilL  3.   3.  Sallt.  But  if  an  un- 
*.-It  Was  ruled  in  this  cafe,  that  the  birth  of  a  baftard  "'•^ricd  wo- 
fW,  prima  facte,  fettlts  it  in  the  place  where  it  was  ^^JJe'^accid^^^^ 
^;  bat  if  a  woman,  big  with  child  of  a  baftaird,  artd  tally  into  one 
fckd  in  ant  parijh^  is  perfuaded  by  the  parilb-officcrs  to  pariOi  and  rc- 
P  into  arhther  farijh  on  pnrpofe  to  be  there  delivered,  move  to  another 
fe  fraud  will  make  the  parifh  chargeable  where  ^"^^^^^^^^""l 
*th^rwas  fettled,  tliough  the  diild  was  not  born  there.  rUhioners,  awl' 
^  if  a  woman  with  child  of  a  baftard  came  accidentally  is  there  dclivcr- 
^one  parifh,  and  is  perfuaded  by  fome  of  the  pa-  cd,the*«/>W' 
Aioners  to  go  into  another  parilh,  and  there  is  deliver-  ^f**  ^'ti*"^^*^ 
^  this  fltall  htyt  cliarge  that  parifh  which  perfuaded  ^^"^  *^™' 

?■  Kex  V.  Spitalfields,  Eaftcr  Term,    12.  fVili  3.   Ld.  The  baftard 
WX67.— An  infant  born  in  the  parifh  of  St.  ^»' ^^^^J^f^l^' 
*«p,  tielhorny  was  nurfed  in  Spitalfields:  the  father  died,  where  born. 
•ithc  mother  ran  away;    they  had  neither  of  them  a  i.bi. Com. 3^. 
■ticincnt  in  St.  Jndrew\^  but  were  only  lodgers  there. 
Two  juftices  remove  the  child  from  Spitalfields  to  the 
j?^  of  St.  Andrew*^,  as  being  the  place  of  its  birth, 
ppoti  appeal  to  the  feffions^  the  order  was  quaflied,  the 
rtices  being  of  opinion  that  baftards  did  not  giin  a 
j^nicnt  by  their  birth.     Upon'  motion  in  the  King^s 
*^  the  order  of  feffions  was  quafhed,  becaufe  a  child 
••S**  t6  be  maintained  where  it  is  bornj  unlefs  it  gains- 
^Wfcttlcment,  and  thercf6rc  rti^  incumbent  upon 
l^parifc  where  it  is*  bom  W  feld  atlbther  place  of  fet- 

B  a  8.  Weu- 
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If  a  woman  be 
unjuAly  remov- 
ed from  Mne  pa- 
rilh,  and  be  de- 
livered of  a  baf- 
urd  in  the  other 
pari(h»  pending 
the  order, 
though  before 
appeal,  fuch 
baflard,  on  the 
order  being  re- 
verfcd,  is  not 
fettled  where 
bom. 


8.  Wcfthury  v.  Co/ton^  Hilary  Ternty  2 .  Jnn.  2.  SdlL  ^p,. 
— A  woman  big  witli  child  was  removed  by  order  ot  Uit 
juftices  from  IVefthury  to  Cefton^  and  pending  tlic  order 
before  the  next  icilions,  Ihe  was  delivered  of  a  baftard 
child.     The  pariih  of  Cofton  appealed  againft  tliis  order 
of  removal,  and  the  order  of  the  two  juftices  was  there- 
upon reverfcd  ;  but  by  another  order  of  two  juftices  the 
child  was  fent  back  to  Cojton^  as  the  place  of  its  birth. 
On  an  appeal  againft  this  order  it  was  confirmed.  £utall 
tlie  proceedings  were  removed  into  the  King's  Bench ; 
and,  BY  THE  Court,  Although  here  is  no  fraud,  yet  the 
removal  was  wrongful,  and  die  fubfequent  reverfal  of 
the  Older  makes  all  void  ab  initio.     Fraud  or  not  fraud 
is  not  material  in  this  cafe ;    but  the  fettlement  of  tlie 
child  depends  upon  the  removal,  for  if  that  was  wrong, 
tliey  {hall  not  cafe  themfclves  by  it. 

The  fdnlement  O-  R^g*  »•  Budworthy  Hilary  Term^  5.  Ann,  Salk,  1 23.— An 
oiahaftmi\%  order  was  made  in  the  year  1675  upon  the  pariih  oi Bud^ 
not  determined  ^^fthj  fortlie  maintcnanceof«^^i/?^?r^bornin  thetownftiip 
^m^jf  of  A^^/*^r  Dumpley  within  the  parifh  of  Budworth,  which 
order  was  now  removed  hy certiorari.  And  it  was  held, 
that  an  order  made  upon  the  overfeers  of  a  pariih,  by 
two  juftices,  for  the  railing  a  fum  for  the  maintenance 
of  a  poor  pcrfon  or  a  bastardy  does  not  determine  the  fet- 
tlement of  the  perfon  in  the;,  pariih  5  for  tlie  right  of  fet 
tlemcnt  is  not  contefted  but  prefumed ;  and  that  th< 
The  13.  and  14.  claufc  of  the  13.  and  14.  Car.  2.  c.  12.  which  provide 
Car.  a.,  c.  a.  that  diftinft  townlhips  of  large  parilhes  in  the  Nortkcr: 
counties  lliaU  diftindtly  provide  mr  their  poor,  does  no 
refped  baftatds  who  are  provided  for  by  other  ftatutes 
but  if  41  baftard  grow  up,  and  by  accident  become  inq 
potent,  he  may  be  relieved  as  a  poor  perfon  within  thi 
ftatute. 

AbailardSorn  lO.  /?f^.  V.  'Jane  Grey^  Enjier  Terniy  \0.  jinn,  Srtt.  I 
on  the  road  in  ji^,„^  4i»— By  THE  CouRT  it  was  refolvcd  in  this  caf 
ira.Jitu  under    concerning  the  fettlement  of  a  baftard  child,  that  if  tl 

order  of  re-  .  ^       ^P  .  J  '        - 

parifli-onicers  are  carrymg  a  piegnant  woman  from  oi 
place  to  another  by  virtue  of  an  order  of  removal,  ai 
Ihe  is  delivered  on  the  road,  in  ttanfuu^  cfa  baftard  chil 
fuch  baftard  is  not  fettled  in  the  pariih  where  born,  b 
fhall  go  with  the  mother  to  the  pariih  where  (he  is  goi: 
by  virtue  of  the  order. 

-  .  ^    ..  II.  Re^.  V.  Tele  ford  J  Mich.  Term.   lO.  jfnn.     1.    S 

A  i)iitara  norn    /-».  ^.  '»  'ii*  a» 

ai  er  >n  order    ^/<^^>  32. — A  woman,  who   was  an  inhabitant    of  1 

of  rem  ^tmI  is  made  otu,  but  before  ai^ual  XBOnoval,  is  not|  bj  fuch  birth>  fettled  wr] 
born,  but  ibilJ  gotothcoiotfaei's  parifh. 


docs  not  relate 
to  baftardu 


an 

moval  is  not 
fet;  led  where 
born. 


SE 


WENT    BY  "BIRTH. 


Rbg.  v. 
JcLtroRO. 

2.  Bulftr.  349. 
S;ilk.  4:'4*  532* 
Sera.  476. 
Set.  ie  Rem. 
19Z.  314. 


A  baftard, 
wbofe  parent! 
have  a  certiA- 
cate  from  ano- 
ther parifh,  is 
fettled  where 
it  i«  born. 

S  P.  Stra.  X16S. 
Burr.  S.C.  187. 
z.Se(r.Car.i.7o« 


pariih  of /f/p^r^/,  being  with  child  of  a  baftard,  went  to 

iteparifli  of  Great  Jl/Hlton  to  get  feme  neccirarics  from  her 

Riations.     The  parifh-officcrs  of  Great  Afilton  procure 

la  order  from   two    jufticcg  to  fend  hef  to  Icleford^  but 

&  wtere  being    oot,     before  they  could  fend  her  to 

%W,  flic  was  brought  to  bed  in  the  parifh  of  Great 

i^9n,  of  a  haftard   child.  -The  Court  held,  though 

pnenlly  a  bafkard  is  fettled  where  it  is  born,  yet  in  fuch 

I  cafe  as  this,  vrbere  tliere  is  an  order  to  remove  the  mo- 

6er  before  flie  is  delivered,  the  child  (hall  bean  inhabi« 

ant  oi  Icleford\   for   if  a  woman  with  child  of  a  baftard 

ii  fait  by  order  from  yf.  to  B.  and  fhe  is  brought  to-bed 

a£.  and  then  the  order  is  quaflied,  the  child  fhall  be  feat 

iack  to  if.  v^ith  its  motlier. 

12.  Rex  T/.  Nezxj  IVindfor^  Trinity  Term^  5.  Geo.  I. 
Stra.  186. — The  parifli  of  ffhite  PFa/iham^gSLve  A  cer- 
tificate to  a  man  and  a  woman  who,  at  the  time  the 
certificate  was  given,  vras  fuppofed  to  be  his  wife.  Under 
this  certificate  they  went  to  refide  in  the  parifh  of  New 
IVindfor^  where  they  had  fix  children.  It  afterwards  ap- 
peared that  they  were  never  married ;  and  the  queftion 
ttpon  aa  order  of  renaoval  was,  Whether,  as  the  children 
were  bafiards^  they  fliould,  under  thcfe  circumftances,  be 
fettled  in  the  parilh  of  New  Wind/or^  where  they  were 
fem,  or  in  the  parifh  of  ff^hite  Waltham^  where  their  pa- 
Ttnts  were  fettled  ?  And  the  Court  wereclearlv  of  opi- 
nion, that  the  hafkard  of  a  certificate  perfon  is  (ettled  in 
^  place  of  its  hirtb\  for  it  is  not  fuch  iffue  as  will  fol- 
low the  fettlement  of  its  father  or  mother;  neither  is 
fiich  baftard  his  or  her  child  within  the  intention  of  the 
&itute,  fo  as  to  be  fent  back  with  the  parent. 

13.  Elfingv.  tbeCounty  of  Herefordy  Hilary  Term,z.Geo.i.  ^^^^^,^^^ 
i^Seff.  Caf.  99.— A  BASTARD  was  born  in  tlie  county  in  »  county  gao/, 
^««/.      The  queftion  was,  Whether  the  fettlement  of  the  where  the  mo- 
child  Ihould  be  in  the  parifh  where  the  mother  had  a  ^***''  ^*^  ****" 
fetdenient,  or  in  the  parifh  where  the  gaol  is  fituatcd  ?  fXrjfM  ^^'t 
On  reference  to  the  judges  of  aflize  it  was  refolved,  that  ,it^  fettled^'  ** 
die  fettlement  fhould  be  in  the  gaol.     An  order  was  ac-  wh«.c  bom. 
coidingly  made  by  two  juftices,  which  on  appeal  to  the 
icffions  was  quafhed  for  want  of  form,  and  a  contrary 
order  made,  which  the  Court  was  now  moved  to  quafh, 
and  to  make  a  new  order  according  to  the  opinion  of  the 
badges  of  affizc.— The  Chief  Justice.  It  has  been  held, 
that  people  in  the  honfe  ofcorre^fion  (a)  ought  to  be  coafi-  (^\  scc  Stttkc- 
^red  as  inhabitants  of  the  place  they  were  of  before;  fpf  ly  v.  wh.tbor'n, 
they  are  put  there  only  for  fafe  cuftody.— The  Court  *•  BuJrtr.  358, 
reloKcd,  that  the  haftarJ's  fettlement,  in  the  prefent  cafe,  ^'"*^»  p*s^*' 
wa«  with  its  mother,  '       P*-  3- 

*  3  l^  ^'^ 
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lUx  «.  was  the  wife  of  the  father  of  the  children,  it  was  thought 
Hilton.  |}j^t  fuch  certificate  concluded  the  parifh,  and  prevented 
them  frpm  proving  the  coi>trary.  I  Vnow  of  no  cafe  that 
cpnfiders  baflards  as  the  children  of  any  one^  and  there- 
fore 1  think  that  a  haftard  cannot  be  removed  from  the 
place  where  born  under  a  notion  of  its  being  the  child  of 
a  certificated  perfon,—  CH apple,  Jufiice^  concurred,  and 
iaid,  that  the  words  ^^ family*^  and  ^^  children^^^  in  the  ccr-? 
tificate  ad,  muft  mean  legitimate  children ;  fp  that  bqftard$ 
are  not  even  within  the  words  of  the  aft. — WRrcHT, 
jujiicej  faid,  that  in  this  cafe  partus  nonfcquitur  ventrem^ 
^nd  therefore  a  haftard  is^  in  general,  fettled  where  born. 
-r-And  Dennison,  Jufticey  being  of  tlie  fame  opinion, 
the  order,  removing  the  baftard  to  the  motlier's  fettle- 
pient,  w^s  quafhed. 

BafiarishoTti  \9'  ^Y  ^7'  9^^'  ^'  ^'  5-  f-  ^5-  **  Where  any  wo- 
in  the  Areers,  **  man,  wandering  and  begging,  ihall  be  delivered  of 
9ic.wi>eretb€m$-i*  a  child  in  any  pariih  or  place  to  which  Ihe  doth  not 
tbfr  iiwandtT'^  <«  belong,  and  tnereby  becometh  chargeable  to  the  fame, 
flwHnotrain^'**  the  church Wardens  or  ovcrfecrs  may  detain  her  till 
fettlemenc«  *'  they  can  fafcly  convey  her  to  a  jufticc  of  the  peace  : 
where  boioi  <*  and  if  fuch  woman  mail  be  detained  and  conveyed  to 
but  mall  have  ««  a  juftice  as  aforefaid,  the  child  of  which  (he  is  delivered^ 
f^lra^r  *  *'  ^^^  bajlard,  fhall  not  be  fettled  in  the  place  where  fo 
Vide  port.'  Rex  **  born,  nor  be  fent  thither  by  a  vagrant  pafs,  but  the 
V.  Aftiey,  pi.  **  fcttlcment  of  fuch  woman  fhall  be  deemed  the  fettle- 
25-  f  ment  of  fuch  child. 

Baftard  children  ao.  By  1 3.  Geo.  3.  c  82.  f.  5.  **  For  the  better  regu- 
boii)  in  60^ira/r  a  lationof  lying-in  hofpitals,  and  for  the  regulation  of 
|5',^".;;7hf^'' "  ^^P  fettlcmcnt  of  baftard  children,  it  is  enacted, 
rifh  where  bom/'  that  no  bajiard  child  OX  children  born  in  any  fuch  hof« 
hut  (hall  follow  «  pital  ihall  he  legally  fettle^  in  or  fhall  be  intitied  toi 
thie  mother's  u  any  relief  as  a  parilhioner  from  the  pari(h  wherein 
fottlemcnt.  «c  fuch  hofpital  fliall  be  fituated ;  bqt  every  fuch  cliild 
Vide  ante,  vol.  i.  i«  or  children  jQiall  follow  the  mother'' s  fettlement'^  and  fhall 
page  38710  393,  i<  immediately  gain  a  fettlement  in  theparifh  or  parilhes 
cUuTcs  oTtM»  "  rcfpcftivcly  where  his  her  ox  thpir  mother  or  mothers 
ftatute.    '       "  were  laft  legally  fettled.  •' 

A  huAmdf"  ^''  ■Q<"'^»f «  ^«  HmEngton^  Hilary  Ternty  17.  Geo.  3. 
mo^tA^i znurj,^^iT OK^s  Ms S.'^Elfonor  Grey  went  wi til  a  certificate 
thild  (o  its  ino-  from  HemlinjrtoH  to  Darlington^  in  which  laft  townfhip 
rher  sfetrkmcnc  Q^^  h^j  xvfo  baftard  children,  and  then  became  chargea- 
^'^i*^  t!i^*b*  ^'^'  •^'^  order  being  thereupon  made  for  the  removal 
the  pariih  in  ^    ^^  ^^^  ^^  HemlingtoM^mt  took  the  two  children  who  were 

«hieh  it  was  Son,         S.  C.  Dougl.  o.         3.C.  Cald.  6.        S.  C.  Aoce,  408. 
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fa»  IB  DarSngton  -with  her,  being  both  under  the  mgccf ''am^'^ctow 

irtn  yean.      Two  jufticcs  made  ^n   order  upon  the  t'- "*•««•»»'•- 

townOiip  of  Darlington  for  the  maintenance  of  the  two 

dtiUitn  born  in    th^t  townfhip.     Darlington  appealed 

if^ai  the  order  of  ipaintenanco,  and  the  feiiiona  being 

of  opinion  that  Darlington  was  not  liable,  quafhed  ^he 

iad  order.    But  the  proceedings  being  removed  into  the 

Coort  of  King's  Bench,  The  Court  were  of  opinion, 

^  Darlington  was  obliged  to  maintain  tlie  two  children 

U  HmKngton^  while  r^iiding  there  with  their  mother  as 

xsrfi  children ;  and  therefore  qq9fh6d  the  order  of  feffions, 

aod  af&rmed  the  order  of  the  two  juftices. 

22.  Rex  V,   fVyke,    Trinity  Ternty    19.  fef  20.  Geo.  2.The1>aftjr4 
Burr,  S.  C.  264. — Sara*}  Catttm^  the  motlier  of  John  Cfl/-c*»»W  of  a  cer- 
r»  die  pauper,  came  from  Shelfe  to  Hipperholm  by  cer-  ^jf^^-^liir'*** 
iljicate^  being  then  pregnant  with  a  baftard  child  (the  faid  ^^J^  1«  te- 
^An  Catton) » and  was  afterwards  delivered  of  him  at  ///^-  tied  where  ^i^ 
ferhlm.     The  certificate  undertakes  that  the  parifli  of  aithoogh  the 
ihelfe  Ihall  provide  for  her  and  her  chiU^  whenever  they  certificate  «n- 
fliould  become  chargeable.    It  was  contended,  that  tliis  v!dc*fori<r^ani 
afc  was  clearly  diftinguilhable  from  the  caie  of  Rex  Vyb€r€hil4. 
Hflton ;  for  here  the  woman  is  flated  to  be  then  pregnant, 

ind  the  certificate  exprefsly  undertakes  to  provide  for  her  .    . 

indher  child.— The  Court  faid.  They  take  the  child 

referred  to  in  the  certificate  to  be  a  legitimate  child  then 

in  being;  and  therefore  the  order,  removing  this  bailaid 

from  the  parifli  wh^rp  it  was  born  to  the  pariih  where 

its  mother  was  fettled,  was  qn^lhed, 

23.  Rexv.  Ipjl^y^  Afich.  Term^  ID.  Geo.  3.  Burr.  S.  C  650.  But  if  a  certia. 
—A  woman  was  certificated  from  Studley  to  Ipjley  in  the  ^^^^  txprcfsij 
following  words  :  *'  To  the  churchwardens  and  over-  "J*-^'^*  ^^ 

"  fcers  of  the  poor  of  the  pariih  o{  Ipjley :  We  the  church  •  ^h-.w  that  a 
*^  wardens  and  overTeers  of  the  poor  of  the  pariih  of  woman  u  then 
**  Studley  do  hereby  certify,  own,  and  acknowledge  ^«w  pregnant  wich  | 


parilh  of  Studley:  and  if  at  any 
*'  hereafter  tlie  faid  j^nne  Caufier,  or  her  child  or  children  motlwr'*  pariih, 
'*  which  fbe  ngw  goeth  with,  fhall  become  chargeable  ^^  ^^ '"  ^^ 
r  to  and  afc  relief  of  your  faid  pariih  of  Ipjley,  we  the  !;*'^7*^'' ^ 
"  &id  churchwardens  and  overfeers  of  the  poor  of  our 
**  faid  parifli  of  Studley  do  hereby  promife  for  ourfelvea 
*.*  and  lucceflbrs,  th^t  we  will,  when  requelled  by  any  of 
**  you,  receive,  relieve,  and  provide  for  them,  as  our  in- 
"  habitants,  according  as  the  law  in  that  cafe  requires." 
Utechild  was  bofn  at  Ipjley^  within  about  a  month  after 


SETTLEMENT   BY   BIRTH. 


was  the  wift  of  the  &ther  of  the  chilcSren,  it  was  thought 
thjtt  fncb  ccmfioLtB  concluded  (he  parifli,  and  prcTcnted 
them  from  proving  the  contrary.  I  know  of  no  cafe  that 
confiders  baftards  as  the  children  of  any  one,  and  there* 
fore  1  think  that  a  haftard  cannot  be  removed  from  the 
place  where  bom  under  a  notion  of  its  being  the  child  of 
a  ceitificated  perfon,—  Cri apple,  Jmfiict^  concurred^  and 
iaid,  that  the  words  ^^familf*  and  ^dnldren^^  in  the  cer- 
tifiade  ad,  muft  mean  UviUmaXe  children ;  fo  that  ha/i4n'd% 
are  not  even  within  the  words  of  the  ad. — WurcHX, 
Jufiiccy  faid,  that  in  this  cafe  partus  nwfcquiiur  vtntrem^ 
and  therefore  a  baftard  isj  in  general^  ictUed  where  bom. 
—And  Denkisok,  Juji'rce^  being  of  the  fame  opinion^ 
the  order,  removing  the  baftard  to  the  mother^s  (ettlc- 
pent,  was  quaihed. 

^^ 19.    By  17.  Geo.  2.  c-  5-  f.  ^5.  "  Where  any  wo- 

ia'theftTBCK,  **  man,  wandering  and  b^ging,  Ihall  be  deUvered  of 
^cmkinthtm^t*  a  child  in  any  pariih  or  place  to  which  (he  dotli  not 
**^wX^^'  "  ^*^"8»  *"^  thereby  bcconieth  chargeable  to  the  fame, 
1^1  iMsc^o^' ''  the  churchwardens  or  ovcrfecrs  may  deuin  her  tili 
iMtloMBn  '^  they  can  lafely  convev  her  to  a  juftice  of  the  peace  : 
where  boioi  ^  and  if  fuch  woman  diall  be  detained  and  conveyed  to 
Imc  A^n  iia«e  «*  a  jufticeas  aforefaid,  the  child  of  which  (he  is  delivered^ 
*J^^'*  "  if  ii  hafiardy  IhaU  not  be  fettled  in  the  place  where  fo 
Vide  poA.'  Ra  **  bom,  nor  be  fent  thither  by  a  vagrant  pafs,  bat  the 
V.  Aftky,  pL  '^  fettlcment  of  fuch  woman  ihall  be  deemed  the  fettle- 
25-  *'  ment  of  fuch  child. 

Biftwd  chidrcn  20.  Bv  1 3.  Ge$.  3.  c.  82.  f.  5.  "  For  the  better  regu- 
^^ZT'^^^  lation  of  lying-in  hofpitals,  and  for  the  rcgidation  of 
tM  ilTriie  p».  **  ^^  fettlcment  of  bailard  children,  it  is  enacted, 
rift  wtoc born,  **  that  Qo  hajiard  child QT  children  born  in  anv  foch  hof« 
hut  flrJE  faikm  «c  p'liai  Ihall  he  legally  fettled  in  or  iball  be  intitled  to. 
^«^^aiw'i  tt  lujiy  rcjicf  as  a  pariihioner  from  the  parifli  wherein 
c^duuflt.  «c  foch  hofpital  ihall  be  fituated ;  but  every  fuch  child 
Videame^^  L  "  or  children  (hall  follow  the  m^her's  fettitmieirt^  and  fhall 
fcTtb^^cia^^^  **  immediately  gain  a  fettlcment  in  the  parifli  or  parilhes 
dailies  o£  tiB»  '*  Tcfpeftively  where  his  hor  oy  their  mother  or  mothers 
AMuce.  "  were  hft  legally  fetded.^* 

A  Ai^l^f*-  ^'-  -P«r*Br#«i  V.  Hem&mgttny  Hilary  Term^  17.  Ge$.  3. 
rr^%«d«sa«rjs£i>iTOa*s«W^5. — EietOMrGrey  went  with  a  certificate 
Mhiid  10  its  MO.  from  HemBnr fm  to  Dariimrtotty  in  which  lafl  townihip 
S^a^i^ti^  S^  *"**•  ^"^  ^^  children,  and  then  became  chaigca- 
wumu^medhf  **J?*  ^^  ordcf  bcinc  thereupon  made  for  die  removal 
Hie  pvUh  in      ^^  '^^^  ^o  Hemiiftgi9m^ibc  took  the  two  children  who  were 

«kiU  «  was  l-r..         fCDoufUj.         S,aCild.6.        S.aiUtt,4cS. 
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hm  IB  Darlington  with  her,  being  both  under  the  mgccf  am-twctow 

fcvcn  years.      Two  jufiices  made  an  order  upon  the  v- "*•««•»»«•- 

townihip  of  Darlington  for  tlie  mainttnance  of  the  two 

children  born  in  that  town&ip.     Darlington  appealed 

againft  the  order  of  xpaintenaqce,  and  the  fefliona  being 

of  opinion  that  Darlington  wa3  not  liable,  qiiafhed  ^le 

ixA  order.    But  the  proceedings  being  removed  into  the 

Court  of  King's  Bench,  The  Court  were  of  opinion, 

that  Darlington  was  obliged  to  mamtain  tlie  two  children 

;t  HemFingtwi^  while  refiding  there  with  their  mother  as 

atrffcbiUrcn;  and  therefore  qq^fhed  the  order  of  feffions, 

aod  affirmed  the  order  of  the  two  juftices. 

22,  Rex  V,  fVykCj    Trinity  Terpiy    19.  fef  20.  Gr^.  2,  The  l>aftjf4 
Burr.  S,  C.  264. — Sara»J  Catttmy  the  mother  of  John  Cat-  «h»W  of  a  cer- 
/fwtbe  p^iuper,  came  from  Shelf e  to  Hipperholm  by  ^^'^^^^^^^^^^^'^^ 
iifcate^  being  then  pregnant  with  a  baftard  child  (thefaid  r[^^i«*JJfot- 
John  Catton) » and  was  afterwards  delivered  of  him  at  Hip-  tied  where  hm^ 
ferhohn.     The  certificate  undertakes  that  the  parilh  of  aiiboogb  the 
Sklfe  (hall  provide  for  her  and  her  chiU,  whenever  they  cc'^^'^ca^*  ««- 
Ihouid  become  chareeable.    It  was  contended,  that  tliis  vwl^fbTItr^ 
cafe  was  clearly  diftinguiftiable  from  the  cafe  of  Rex  v.  ber  €^04. 
Hilton ;  for  here  the  woman  is  flated  to  be  then  pregnant, 

4nd  the  certificate  exprcfsly  undertakes  to  provide  for  her  .    . 

andhcr  child.— The  Court  faid.  They  take  the  child 

re/erred  to  in  the  certificate  to  be  a  legitimate  child  then 

in  being  i  and  therefore  the  order,  removing  this  baftard 

ijrom  the  parifli  whprP  it  was  born  to  tlie  parilh  where 

its  mother  was  fettled,  was  qut^lhed, 

23.  Rex  V.  Ipjl^yt  Mich.  Term^  10.  Geo.  3.  Burr,  S,  C  650.  But  if  a  certia. 
—A  woman  was  certificated  from  Studiey  to  Ipjley  in  the  <^"J  cxprcfiij 
following  words  :  **  To  the  churchwardens  and  over-  "J^^'^c'^foJ^ 
•*  fecrs  of  the  poor  of  the  parifh  oi  Ipjley :  We  the  church-  ^^m  that  a 

wardens  and  overTeers  of  the  poor  of  the  parilh  ofwomanis  then 
Studiey  do  hereby  certify,  own,  and  acknowledge  j4nne  pregnant  with  ^ 
Caufi^  fpinfter,  ai>d  the  child  or  children  that  Ihe  now  ^^^  'jj**^^'^  ^  .. 
goeth  with,  to  be  our  inhabitants,  legally  fettled  with  \a(}ar\fh^b^ 
us  in  our  faid  parifli  of  Studiey :  and  if  a^  any  timeVettied  in  tm 
hereafter  tlie  faid  jinne  Caujiei\,  or  her  child  or  children  motiws  parilh, 
5*  which  (he  ngw  goeth  with,  fhall  become  chargeable*"**.'*^*"  ^^ 
r  to  and  afk  relief  of  your  faid  parilh  of  Ipfley,  we  th^  f/;;^^*'^'^  "^ 
"  faid  churchwardens  and  oycrfeers  of  the  poor  of  our 
^*  faid  parilh  of  StudUy  do  hereby  promife  for  ourfclvei 
♦.'  and  luccefi[br$,  th^t  we  will,  when  rcquefted  by  any  of 
♦*  you,  fcceivc,  relieve,  and  provide  for  them,  as  our  in* 
1*  nabitants,  according  as  the  law  in  that  cafe  requires." 
7)iechi|d  was  born  at  IpJIey^  within  about  a  montli  after 
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R«x  ▼.       and  Hepzlba  her  daughter,  from  Lubbenham  to  Oxendan: 
XvsBEHBAM.  Qj^  appeal  the  feffions  quafhed  the  order,  and  ftated  the 

following  cafe.  *'  The  pj^upcr  Elizabeth  was  married 
about  fevcnteen  years  ago  to  Thomas  Hutcbinsy  who  was 
fettled  at  Oxen^M.-  Two  years  afterwards  he  was  con- 
vifted  of  a  highway  robbery^  and  condemned,  but  re- 
prieved on  his  inlifting  as  a  foldier :  he  went  abroad, 
and  five  years  after  that  the  faid  Elizabeth  (hearing 
that  he  was  dead)  was  married  by  banns  to  Thomas 
PontoTty  at  Lubbenham,  On  the  2lft'  day  of  O^obtr  1782, 
about  a  twelvcfmonth  after,  Hutch'ms  returned  (whilft 
the  faid  Thomas  Ponton  and  Elizabeth  were  refiding  at 
Theddingzi^orth).  The  faid  Ponton  ^uA  Elizabeth^  who  were 
then  living  together  a<?  man  and  wife,  went  together 
to  the  parifh-officers  of  Lubbenham  for  a  certificate  to 
Theddingworth^  who  direfted  the  faid  Ponton  and  the 
faid  Elizabeth  to  be  inclufled  in  the  faid  certificate, 
and  granted  it  accordingly;  acknowledging  the  faid 
Thomas  Ponton  and  his  wi/e  ^without  mentioning  her 
chriftian  name^  to  be  their  parifliioners  legally  fettled 
in  the  faid  parifli  of  Lubbenham  ,  and  they,  the  faid 
paliper  Elizabeth  and  Ponton  returned  with  it  to  Thcd- 
ifingworthn  Thomas  Ponton  was  never  married  to  any 
perfon  but  the  faid  Elizabeth,  Hepzlba  was  born  du- 
ring the  cohabitation  of  Ponton  and  Elizabeth  at  Lub^ 
henham,  and  there  baptized  as  the  daughter  of  the  faid 
Thomas  Ponton  and  Elizabeth  his  wife.  —  The  Court 
were  of  opinion,  that  the  order,  as  far  as  it  refpe£ls  the 
child,  Ihould  be  affirmed,  becaufe  the  fair  conclufiort 
from  all  the  faft?  ftatcd  is,  that  (he  was  a  baftard. 


II.   Of  legitimate  children^ 


^ 


Jf  the  moihcr  ^^    jj^  Q^r^^  ^f  Qlaveh  and  Burtcn^  -Stafford  Affze 

tl^tt^  ?.  Car.  I.  2  Bulji,  3Si.-Upo«i  the  ftatute  43-  ^^1%:  c.  2. 
dip*  in  another  for  provifion  for  the  poor,  thefe  matters  happened  to 
pariih,  while  be  queftioned  at  the  quarter  feflions  before  the  juftices  of 
(he  i>  pafliiig  to  ^Y\t  peace  there  held  for  the  county  of  Worcefter^  and 
*K-u  ^n:  ^n'^ .  ^Pon  difference  in  opinions  amongft  them,  the  cafes 
C  rarucd  inle  were  agreed  upon,  and  referred  to  the  refolution  of  the 
P^rlih  vyhcrc  it  JuDGES  OF  AssiZE  for  the  county  of  IVorceftcr  and  bU^f- 
wa5  Uft  dcftU  ford,^  \^c.  The  cafes  in  diflFerence  were  thefe  as  follow  : 
wtcbythc  —Ont  Dorothy  Clavely^  with  a  young  child  under  the 
Zl^A  3ge  of  /even  years,  going  about  as  a  wanderer,  came  witji 
fbaii  be  fettled   her  chUd  to  the  viU  pf  Areley,  in  the  county  of  JVorceJtery 

where  It  was  ^'^^ 
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and  then  defired  a  warrant  to  be  conveyed  unto  Ecde-     Casii  of 
/«/, in  the  county  of  Stafford^  where  fhe  had  fome  friends,  Ci av»i.t  wA 
and  where  the  child  was  born,  as  by  a  certificatb        "•Ton. 
appeared.     Upon  this  the  conftable  of  jfreley  made  her  a 
pais  to  convey  her  xoEccleJhal\  the  conftable  of  i/r^/fy  dc* 
liTcred  her  to  the  conftablc  of  Rippesford'^  who  delivered 
her  to  the  conftable  of  Bewdley  in  the  county  of  WorceJier% 
and  then  at  Bewdley  the  mother  died ;  they  fent  the  child 
to  Ripfesford,  and  diey  lent  the  child  to  JreUy^  who  fent 
himbackagain  to  Ritpesford,    The  Sole  Question,  at 
the  quarter  feffions  for  the  county  oiWarceJier^  and  which 
iras  referred  to  the  Judges  of  Assize,  was,  Which 
parifh  ought  to  keep  this  child  ?    Whether  tlic  parifh 
where  the  mother  died^  or  the  parifh  where  the  child  was 
h%rn  f  This  was  the  firft  cafe,— —The  fecondcafe  was, — 
One  Eiivuihetb  Burton^  being  a  wanderer^  with  three  chil- 
dren born  in  three  feveral  pari fhes,  came  with  them  three 
mioDaie^  in  the  parifh  of  SaU^  in  the  county  oi  fVorceJter^ 
unto  one  Burton^  her  fifter,  where  fhe  died;   the  three 
children  being  there  left..    Upon  this  a  petition  was  de- 
livered, at  the  quarter  feffions,  to  the  juflices  of  the  peace, 
to  have  an  order  by  them  made  for  difpofing  and  keep- 
ing of  thefe  children :  they  were  in  doubt  what  order  tQ 
make  therein ;  and  upon  this  cafe,  they  agreed  to  refer 
tbt  fame  to  the  Judges  of  Assize  to  make  an  order 
in  this  cafe.    Note,  that  the  judges  of  affize,  Sia.  Wil- 
liam Jones  and  Sir  James  Whitelock,  did  condder 
togctlier  of  this  cafe ;  and,  28.  July  1629,  at  Staff'ord^ 
they  delivered  their  refolution  in  both  the  cafes  to  be 
this :  The  children  ought  to  be  kept  and  provided  for 
in  the  feveral  parifhes  where  they  were  born,  and  not  in 
the  parifh  where  the  mother  died  in  trahjitu  \    and  z.o 
cordingly,  an  order  was  made  and  figned  under  their 
hands,  and  by  the  fame  delivered  to  the  clerk  of  affize 
to  deliver  the  fame  to  the  parties ;  by  which  they  did 
order    the  feveral  children  to  be  fent  to  the  feveral 
parifhes  where  they  were  bom,  to  be  thtrc  by  them 
kept  and  provided  for,   according  to   the  law  ;     and 
tliis»was  fo  done  accordingly.     And  the  reafon  of  this 
their  refolution  was,  becauie  that  the  place  of  birth  is  a 
fettling  of  tliofe  children  in  a  place  certain,  to    H^cp 
and  provide  for  them,  and  that  the  wandering  of  the. 
mother  with  them  afterwards  doth  not  alter  the  cafe ;  nor 
yet  the  dyine  of  the  mother  in  a  parifh,  having  tlie  chil- 
dren there,  Ihall  not  be  faid  to  be  a  fettling  to  make  the 
faid  parifh,  where  the  mother  died,  to  keep  the  children, 
but  the  place  of  birth  ;  this  is  the  place  to  be  looked  after, 
aud  fettling  to  have  the  children  to  be  tliere  kept  and  pro- 
vided 


cc 
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Casei  of      vided  for.    They  also  ItEsoLVED,  that  l\it place  ofllrth^ 
CLAvsLTanii  Qj.  ^^  place  oi  their  lajl  hdbliaiioHy   if  the  fame  may  be 
ttftTON.      itnovynj  are,  in  ji»dgment  of  law,  faid  to  be  the  place  of 
fctiling.     So  that  if  on^  fee  bor«  in  fuch  place  or  parrfh, 
and  afterwards  id  an  inhabitant,   in  feryice,  i\\  another 
place  and  parifh^  and  aftef  this  become  to  be  u  nvanderer^ 
he  is  then  by  the  law  t6  be  fent  to  thfe  laft  place  of  his 
fettling,  to  be  there  kept  and  provided  for.     Note,  That 
in  the  two  laft  principal  cafes  the  children  to  be  provided 
for  by  the  order  of  the  judges,  and  fent  to  the   fcverafl 
parishes  of  their  ^;V/^j,  as  poor,  to  be  there  by  them  pro- 
tideH  for,  they  were  fo  lent  as  poor  to  be  by  thfem  pro- 
vided for,  but  hot  as  wanderers^  rogues^  or  vagabonds^ 

_^  28.  By  8.  and  9.  JVHL  3.  c.  jO.     "  If  any  p^rfon   chr 

ZT!:  J![l*  *!.Kw^  **  perfons  fhall  come  into  a  panih  with  a  certificate, 
•nder  a  eertifi.  **  It  mall  and  may  be  lawful  for  any  fuch  pcrionr,  when- 
cate  (hall  not  "  ever  he  (he  er  they  fhall  happen  to  become  chargeable 
fain  a  fettle-  «<  to,  OF  be  forced  to  aik  relief  of  the  paiifli,  and  his  or 
■*"'•  **  her  children,  though  born  in  tl>at  parilh,  not  having 

other  wife  acquired  a  legal  fettlement  there,  to  be  re- 
moved, conveyed,  and  fettled  in  the  paiifh  or  place  (Toixt 
*^  whence  fuch  certificate  was  bljought/' 

A  kgiumau  2g.  Wl^iUchopelv.  Stepney^  Mich.  g.  H^ilL  3.  Carth,  433. 

thiid^  where  its  — xhc  cafe  was  thus :  One  Bera  had  two  children,  both  of 

^«W  "  ainfa  ^^^^  ^^^"  *"  ^^^^  P^'"'^^  ^  WhitechapeU      The  father 
frttiemciuT)*  ^  died,  aiid  the  mother  married  again.     Not  long  after- 
hWth  \  bat        wards  the  hufband  and  wife  rati  away,  and  deferted  theft 
where  the  fet-    children,  who  were  afterwards  privately  dropped  in  tiiie 
tJementof  the   paijih  of  Stepney^  one  of  them  being  two  years  old,  and 
gitimatc child"   ^^  Other  four  yea«s  old.     Thefc  children  were  renroved, 
is  known,  fuch' by  order  of  two  juftices,  to  the  parifli  of  IVbitcchpfely  but 
child  muft  foi- .  that  orVler  was  vacated  upon  appeal ;   and  the  reafon  cx- 
low  the  fettle-   prelled  in  the  order  of  feflions  was,  bccaufe  Stepney  could 
^qr    ^^      ^^^  prove  that  Bora^  the  father  of  the  childten,^  was  ever 
legally  fettled  in  IVhitechapel  \  though^  in  the  fame  order, 
it  was  acknowledged,  by  exprefs  words,  that*  b3th  the 
children  were  born  in  JvhitechapeL     It  was  now  moved 
to  quafli  this  order  of  feflions ;  the  queftion  in  law  being. 
If  the  birth  of  thefe  legitimate  children  fhall  gai<i  a  fettle- 
ment of  them  wlien  the  parent  is  dead,  and  the  place  of 
his  laft  fettlement  unknown,  and  fo  muft  be  eftcemed  as 
a  vagabond  ?     It  was  agi^ekd  by  all,  that  tl>e  birth 
of  abaftard  child  gains  a  fettlement  for  tliat  child,  and 
alfo  tliat  a  legitimate  child  gains  no  fettlement  by  its  ^ir/^, 
when  the .  place  of  the  parent's  laft  fettlement  is  kiwwn, 
but  that  fuch  child  liiuft  follow  the  fettlement  of  the  pa*- 

rcQt^. 


SETTLEMENT  BY  BIRTH..  I5 

ecL— The  Court.  Bnt  this  order  of  feffions  mull  bcWMTTE- 
pfbed,  and  the  order  of  the  two  juftices  confirmed;  ^"^''^  *• 
bcaufc  where  the  parent  is  a  vagabond^  the  Birth  of  a  '*"''*"'*' 
^imoti  cbild  gains  a  fettlcment,  tor  othervvife  it  will  be 
xm  in  vagrancy. 

30.  Z)tf//tf«,  168. — A  tiavelHng  woman,  having  a  fmallj^****  P'*«  ®f 
fodting child,  was  apprehended  for  felony,  fcnt  to  %^o\,^^^^^^ 
ad  executed  ;  and  the  place  of  the  birth  of  this  child  ^/ril.'^bcnoc 
not  being  known,  it  was  fcnt  to  tlie  town  where  the  mo-  known,  the 
tier  was  apprehended,  for  that  town  bught  not  to  havc^'**"^h^« 
iot  the  child  to^ol,  the  cbild  being  no  malefaaor.       ^J^*^  ;, 

ittfectlement.   S.P.Coinb.364. 

31.  Ch'i/Ps  Hcfphal  Caff,    Trinity  Term,  1 1.  Will.  3.  T*  eftabiift  » 
a.&/i.  485.— A 'poor  child  was  left  in  ChriJVs  Hofpital-,  ^^^^  ^ 
and  upon  the  complaint  of  the  wardens  of  the  Hofpital,  ]|^j„I,V^^ 
two  juftices  made  an  order  on  the  ovcrfcers  of  the  poor  ih,  parents  ar« 
of  r6r  parijh  to  receive  and  maintain  tlie  child.    But  this  unknown,  aod 
orier  was  qnafbcd,  becaufc  it  was  not  faid  that  the  pa-  <*>«  <*»w  WMf 
rausweje  unknown,  or  likely  to  become  chargeable  to  J?  ^  charge*- 
ifcparilh;  for  though  a  child  of  three  months  old  be    ^ 
Wpieis,  yet  the  parents  are  bound  to  provide  for  it.     As 

to  the  principal  matter  which  was  hinted,  v;z.  that  the 
Hofpital  was  bound  to  provide  for  poor  children  there 
expo&d,,  the  Court  thought  thece  was  notliing  in  thait. 

3a.  Cwuner  v.  Adiltcn,  Mich.  Ternty  a.  Antu  6.  AIoJ*  87.  ^j^  primtir 
-A  child  was  born  at  Cunmer\  the  father,  while  tlie  fettie,„^t  i^^ 
child  was  under  feven  years  of  age^  removes  to,,  and  gains  kUtby  maybe 
afcttkment  in  Miltm.  And  this  was  held  a  fettlcment  for  vacated  by  a 
the  child.  And  it  was  did  by  the  Court,  that  if  a  fether  X'^ ^^^ 
k  fettled  in  a  parifh,  and  dies,  and  after  his  wife  dies  in  JJ^^"^^^^ 
childbed)  he  ihall  be  there  fettled  child  b»  uMlar 

Jftnjtart  of  a^. 

33.  CripflegQU  y.  St.  Saviour's,  Hilary  Term^  8.  Ann.  Jy^^^'^'/'^j^ 
^^ifjy  265. — A.  child  of  three  years  of  age  was  removed  refpca^to^boifi 
from  the  parilh  of  Cripple^ate  to  the  parifh  of  5/.  Scviotrr^s,  /ggituiuiu  aod 
vithe  Borough  of  Souihwarhy  and  it  appeared  in  the  order  »V/rji/i«<M^ 
^  the  juftices  had  removed  him  to  St.  Saviour^ s,  as  to  €*»'»<*««»  .'he 
Replace  of  its  birth.— Th^  Court.  The  father's  fettle-  ^"^'°/„J."^ 
OJnit  is  the  lettlement  of  his  legitimate  children^   when  \t^tt^yf^t  a  fat- 
C2Q  be  found  out,,  otherwife  the  place  where  a  child  is  Uemem  by /«• 
^  \h.  prima  facie^  the  fettlcment  of  the  child  until ''""•f' «««  ^ 
6cre  is  another  fettlcment  found  out.     So  a  baftard^s  8''p"i„Coiwf4 
tnlcmcnt  is  the  place  of  its  birth,  becaufp  it  is  nulHus  ^^  sbininjforti 
i^»    If  a  child  be  dropped  in  a  pari{h>  the  parifli-ofH-  fort.  jij.     ^ 

ccrs 
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c»iFPi.»cATr  cers  may  remove  him  Co  the  place  of  his  birth,  or  to  thd 
».  St.Sa-  place  of  tlic  father's  fettlement.  The  fettJcment  by- 
birth  is  only  quoufqra  they  find  the  father's  fettlement";. 
and  if  they  never  nnd  it,  it  is  abfolute  upon  them  ;  arid 
the  order  was  confirmed. — Note,  In  this  cafe,  it  was 
agreed  by  the  whole  Court,  tliat  the  age  of  a  nurfe  chiicf^ 
fo  as  to  go  along  with  its  mother,  was,  until  /even  years 
of  age. 

_-  f-n!  t  ^^  Rfxv.  Creech  St,  Michaer s^  EafterTerm^  I4.  Geo.^» 
hy  Urth  mzy  bt  ^^^^i^*  S.  C,  765. — Six  children  were  removed,  by  an  or- 
l»rofed  by  the  der  of  two  jufliccs,  from  Geecb  St,  Michael  to  Pilmin/ier^ 
copy  of  th«  as  to  the  parifh  where  their  father  was  born.  Upon 
rf"^  ft^^**^  hearing  the  appeal  (the  father,  who  was  contained  in  thcr 
and\y  idcn"^'  Order,  being  run  away),  in  order  to  prove  his  birth  \n  the 
lifying  th^per-  parifh  of  Pilminjhr^  the  following  copy  of  a  regifler  was 
fen*  produced,  taken  from  the  parifh-regifter  of  Pilminfter  • 

**  Chriflenings  1775,  John^  ion  of  John  Every  2ind  Mary 
**  his  wife,  baptized  December  5."     It  was  alfo  proved, 
by  viva  voce  tellimony,  that  the  John  Every  who  lived  iii 
Piiminfier^  and  died  long  ago,  was  confidercd  as  the  pau- 
per's father ;  and  that  a  Mary  Every^  who  lived  in  P//* 
minftert  was  underftood  to  be  the  pauper's  mother,  and 
that  he  had  been  heard  to  call  her  "  mother."     The  fef- 
fions  thought  this  was  not  fufficient  evidence  to  prove  the 
tirth^  and  to  identify  the  perfon  of  the  father  of  thefts 
children,  as  better  evidence  might  have  been  adduced  for 
that  purpofe,  and  therefore  difcharged  the  order  of  the 
two  juftices. — But,  on  this  order  being  removed,  L0RI3 
Mansfield  feemed  to  think  the  evidence  fufficient ;  and 
on  caufe  being  fhewn,  the  order  of  feffions  was  qna(hcd> 
and  the  original  order  was  afhrmed. 

Thebirfh  of  a        35.  Rex  V,  Woodford^  Hilary  Term^  23.  Geo.  3.  Editor's 
pauper  removed  il/<S^. — An  order  of  removal  had  been  made  at  the  Dor- 
«  a  married      cheficr  Scjfiom^  wherc  the  courfe  is  for  the  appellants  to 
ficHuViW      begin.— CowPER  now  moved  to  quaih  this  order.    The 
ja&h  evidciicc    appellants  proved  tlie  birth  of  the  pauper,  who  was  rc- 
of  the  fettlement  moved  under  the  name  of  Arm  Pitman^  widow,  by  tiie 
10  oblige  the      rcgifter  of  the  refpondents  parifli,  in  which  her  maiden 
other  fide  to      x\3iVCie  appeared to  be  Ann  Siuttj,     The  feffions  thought  the 
proof  or  the  pauper's  maiden  fettlement  fufficient  ^r/W 
facie  evidence  to  oblige  the  refpondents  to  go  into  the 
real  point  in  difpute  between  the  parties.    This  the  re- 
fpondents refufed  to  do,  alledging  that  there  was  no  cafe 
brought  before  the    court  by  the  appellants.      Upon 
which  the  feffions  quaftied  the  order,  as  being  unmp- 
portcd. — Mr.  Cowper,  as  the  grouad  of  his  motioi>^ 

inj[iflcd» 
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I,  tbat  the  pauper  not  being  removejd  as  a  fingle      Rk  v. 
r,  her  thtb  -was  no  evidence  at  all  of  her  fettlement,    Wooi>ro»». 
niefi  \x  had  been  ihewn  that  lier  hufband  bad  no  fet- 
iaDeot— -Thb  Court  refnfed  to  grant  a  rule  to  (hew 
caii^  fii]ring,  that  the  feffions  had  done  right ;  for  that 
(be  proof  of  ^the  birth,  although  the  pauper  was  re- 
wvA  as  a  perfon  who  had  been  married,  was  fufficient 
b  the  firft  infiance,  unlefs  the  parties  had  been  furprifed 
If  foch  evidence.     The  hufband  of  this  pauper  perhaps 
fad  no  fettlement ;  or  even  fupoofing  that  he  had  a  fet* 
tbzient,  until  that  fettlement  be  difcovered,  the  woman's 
own  fettlement  'would,  in  the  mean  time,  remain^    The 
aodon  was  accordingly  denied  (tf).  («)  See  Rex  v. 

fakibftaiifa  of  &yCD»;    Rex  v.  Inhabitants  of  Henfingbamt    R«x  Vb  Inhabiunuof 
ficdfar^ '  and  Rex  v,.  Whix]ey,chap.U.  poft.  ^ 

36.  ^jT  tf.  Whlxleyy  Hilary  Term^  26.  Geo.  3.  £dITOR*s  The  place  of 
16s. — Thomas  Potter  his  wife  and  children  were  re- **'"'*  <^'*^s»- 
oovcd  from  the  townlhip  of  fThixiey  to  the  townlhip  of  ^^"'^jj^ 
Hakugbt  ia  the  city  of  Tori.     The  feffions  quaflxed  the  toJbe  thepUoe 
order,  and  fbited,  that  Frances  Potter ^  the  mother  of  the  of  its  fettlc 
pxoper,  depofed,  that  her  fon,  the  pauper,  was  born  at  J"«^»  althajjli 
Htlaugbi    that  "her  hulband,  the  father  of  the  pauper,  IJ'JP?'"*  **'*?„ 

UJ    if-^  i^  •  -lu  u*         /•        J  *         ^     ^ .  '  his  father  b  Aill 

old,  before  her  marnage  with  bim,  lerved  two  years  m  Hving  and  had 
Hslaugb^  and  therefore  belonged  to  that  place>  but  that  ferved  two 
ibe  had  had  no  converfation  with  him  about  his  fettle-  y«<^rs  in  a  dif. 
went,  nor  did  (he  know,  nor  ever  bear  that  he  was  hired  f^^  ^^^ » 
for  a  year  there ;  that  her  hulband  is  ftill  living  at  Alex-  Sa*thc  foKU 
/yi,  about  eight  miles  from  Pomfret^  but  was  not  brought,  was  under  a 
or  attempted  to  be  brought,  to  prove  his  fettlement*  hiring  for  a 
TUU  cafe  was  argued,  in  Trinity  Term  laft,  by  Mr.  y***"' 
Fearnley  for  the  order,  that  is,  for  the  townlhip  of 
Bahugby  and  Mr.  Cockell,  for  the  townlhip  of /iTA/*- 
h'    It  was  dated,  that,  at  the  Weft  Riding  felEonsv  the 
pJ^cc  is,  for  the  refpondents  to  begin  {b) ;   that  Mr.  (h)  See  Rex  ft] 
Cockell  accordingly,  for  the  refpondents,  called  the  Woodford, 
pauper's  mother  to  prove  his  birth  as  a  prima  facie  fct-  """^  P*  *^* 
tocnt,  and  then  flopped  ;  that  it  came  out,  on  the  crofs-  ^  ^^" 
examination,  that  the  father  was  alive,  and  might  have 
TO\  produced ;  upon  which  the  feflions  quafhed  the  or- 
fc>  without  going  into  the  appellants  cafe ;   it  having 
^  underftood,  that  if  the  Court  fhould  be  againft  the 
appellants  on  this  point,  they  Ihould  be  at  liberty  after^ 
^^  to  go  into  tlicir  cafe.-^]!ilR.  Fearnley  now  argued^ 
^  the  Tettlement  of  the  parents  was  immediately  com- 
fliunicated  to  the  child;  that  the  birth  only  afforded  a  pre- 
iiitapiion  of  a  fettlement,  which  was  fumcient,  when  no 
^nce  of  the  aftuai  fettlement  could  be  had.     But 
Vol.  II.  G  hero 
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here  the  parents  might  be  produced,  and  therefbre  it  wa^ 
*  incumbent  on  the  reipondentt,  firft  before  thp  juilice^i 
and  aftenvards  on  the  appeals ,  to  prove  an  aftual  fettle- 
fnent,  or  Ihew  that  there  wW  none,  except  by  birtli.-* 
Mr,  Cockell,  C9ntra^  faid,  tlie  birth  was  certainly  nc 
snore  than  u.  prima  facte  fettjement)  and  be. had  offered  h 
only  as  fuch.  The  cfFcd  of  it  was  to  throw. the  prooi 
on  die  other  fide;  that  all  the  books  began  with  birtl; 
as  the  firi(  feftlement ;  an4  at  many  fieffious,  where  tluc 
praftice  was  for  the  appellants  to  begin;  the  conftani 
way  was  for  them  to  prove  die  hirtli.— The  Court  was 
of  opinion^  that  proving  the  place  of  the  pirtb  of  a  child] 
was  proving  its  primary  place  of  fettlement,  and  thcre^ 
fore  fufficient  to  tiiroW  the  burthen  on  the  other  fide, 
(•)ScethUc*fc,<^f  provjng  a  different  place  of  fettlement  by  ^^r^w/^j^r, 
fqikf  if  the  faA  would  cnab}e  tt^CQ)  (q  to  do  (a). 


CHAP- 
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CHAPTER   The    Second. 


SBTTX-SMlNT  BY  PARENTAGE. 


I.    By/fftlmint  of  THE  FATH^K* 

n.   ByfittlmenttfTHZiAQTHV.^ 
III.  Ofmanctfation* 


i  Bjfittlmtnt  of  THE  FATHER. 

37.  ^^^WRED'i Cafe.rrinlty Term,  f^.  Willie Mmry, 
^^  Pwr'j  &/r.  201. — kA  Dutchwoman,  of  the 
naxne  of  C&wred^  with  her  two  children,  landed  at  i/^r- 
vLHcb  from  Holland^  and,  removing  to  another  place,  were 
fent  back  to  Harwich  by  an  prdcr  of  two  juftices.— 
Da&k^ i-y  Serjeant.  Lancfing  makes  no  fettlement. — Sir 
BAB.TH.  Shower.  It  is  within  the  equity  of  the  ad. 
— Eyil£s,  Juftice^  in  the  abfence  of  Holt,  Chief  Juftlce. 
You  snuft  Keep  them  when  you  have  them,  for  aught  I 
kaoipr ;  for  it  feeim  to  be  cafus  omiffus.  The  order  was 
quait&icdv 

38.    Hard's  Cafe,  Mcb.  Term,  8.  Will.  3.  2.  Salk.  427. 
— §iit  £•  Shower  moved  to  quafh  an  order  for  the  re- 
moval of  an  idiot  to  the  place  of  the  laft  legal  fettlement 
o£  bisyatber.  Comparing  it  to  the  cafe  of  ^z  baftardy  who  is 
to  be  maintained  by  the  parilh  where  it  was  born.     But 
by  Hoi*T,  CSfief  Jufticey   The  father  of  an  idiot  ought  to 
maintain  him,  and  if  he  cannot,  the  parifh  or  place 
where  fai^  £ither  is  fettled.    There  is  no  difference  to  be 
nsaude  in  this  refpeft  between  an  idiot  and  any  other  poor 
child.     But  thexafe  of  a  baftard  differs,  becaufe  he  has 
no  finther,  or  none  whom  the  law  takes  notice  of  asfuch, 
and  therefore,  till  the  i8.  Eli%.  c.  5.  the  parishes  where 
(hey  were  bora  were  bound  to  maintain  them. 


Forei^  parent^ 
who  have  giin« 
•dnofettlementf 
canoot  com. 
nmnicate  let* 
tlementto 
their  children. 
S.  C»  Comb; 
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The  father*a 
fettlement  ihall 
be  coofened  on 
a  legitimate 
child,  although 
fuch  child  be 
an  idiotm 
Comb*  3So« 
Mod.  Caf.  i;,  , 
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If  a  Ufitim^ti         gg.  Rgx  V.  Luckingtotty  Trinity  Tcrm^  8.  ^/7/.  3.  Comb. 

^f  arinnnir  l^o.—Howel  and  his  wife  were  fettled  in  the  parifli  of 

iw  parents* re.    A^uckington^  and  came,  as  it  feems,  clandeftinely  into  the 

move  into  an.    parifli  of  5/.  Jujtin^y  in  Bri/to/y  and  there  a  legitimate 

other  pari/h^     chi/fl  was  bprn,  which  child  was  now  under  the  age  of 

and  die^ before   fcyen  years.     The  father  went  abroad,  and  died  in  the 

a  ?«ticmwc*"     king's  fervice  ;   the  mother  returned  to  Lucking  tony  and 

there,  f«ch  le-   there  fhe  died ;   and  the  queftion  was.  Who  fhoulii  keep 

gitimate  child    this  child  P-^NoRTHEY.     It  IS  fettled  where  born  ;  for 

gainif  fettle,     i^^gy  cannot  fcnd  itjto  the  father  when  he  is  dead ;    and  • 

^fli  whw  it  ^^^  parifli  of  Luckington  hath  no  right  to  keep  this  child 

was  born.         cxcept  only  as  a  confequence  of  the  father's  fettlement, 

s  C,  3.  Salk.     which  fails  when  he  is  dead. — Holt,  Chief  yujiice.   The 

*57«  death  of  the  father  does  not  alter  the  child's  fettlement. 

Sett,  9t  Rfm,    Mufl;  a  pofthumous  child  become  a  vagrant?    Birth  gives 

*^*'  no  fettlement  (as  if  a  child  were  born  in  the  houle  of 

correction}.     Birth  indeed  is  a  fettlement  for  a  bqftard 

child  becaufe  he  is  nullius  filius.    The  mother  muft  be 

fettled  where  the'  father  was  laft  fettled,  and  fo  muft  the 

child. — Northey.     a  child  cannot  be  rentoved  from 

the  phce  of  his  birth,  unlefs  to  his  parent — Hqi^t,  Chief 

*  juiti/ae  (h^Jitavii),     The  cafe  is  confiderable :    the  child 

may  be  fcnt  to  the  mother ;  but  quare  who  Ihall  main- 
tain it. — BRonERicK  cited  the  cafe  of  Hefton  v.  St.  ^fn* 
(lr€w\  Holb^rny  for  the  child  of  Mr.  Dockway  being  born 
in  Holborn ;  where  it  was  ruled,  that  the  child  Ihould 
continue  there,  though  the  father  had  been  laft  fettled  at 
Hejton, — Holt,  Chief  Juftice^  This  is  difficult  in  the  cafe 
of  2i  legitimate  child,  Suppofq  a  man  is  legally  fettled  and 
hath  a  child,  and  afterward  fgme  eflate  defcend  to  him 
in  another  jparifli,  whither  he  removes  (as  he  cannot  be 
.  hindered),  Where  fhall  this  child  be  fettled  ?  Which  parifli 
fhall  contribute  ?  Shall  the  defcent  of  a  rood  of  land 
charge  a  parifh  with  ten  children?  \  think  tliey  fhall 
follow  the  parent  for  nurture  and  educ?^tion,  but  that 
the  parifh  where  they  were  horn  fhall  contribute  to  their 
rch'cf.  We  will  advifc  u[K)u  the  principal  cafe,  and  I 
will  hear  it  when  I  come  to  Briftol  upon  th^  circuit. 

4a  Rex  V.  Saxmvndhafiiiy  \%,  TVilK  3.  MSS.^^A  child 
r-r^i'.r,!*^!^!^,  oiaL  former  hufband,  thoych  but  a  year  old,  when  a  woman 
mtinicaicd  to  ^^  married  tQ  a  lecond  niuband,  cannot  gam  a  Ifcttlement 
hi$ children  i«  in  the  p^irifh  wh^rc  (he  goes  with  fuch  fecond  hufband, 
notchansedby  but  fhall  only  go  there  for  nurture^  and  be  maintained 
the  marrirgc  of  ^    tlie  parifh  whcre  the  diild's  father  had  a  fettlement ; 

his  widow.  J  r       ir    -r     u  A     J  ' 

s.  c.  fort,  3C7.  ^"^  f^  ^^"^  "  ^  haftard, 

CaM.  10.  • 
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41.  iig.  V.  Cumner,  Trinity  Ttmu,  u  Jnn,  2.  Salt.  528.  f^'^'^^/l^^f 
^B  was  fettled  at  Cumner^  and  had  feveral  children  ?^^  ^^^^^i  gj^jj^ 
liom  there;  afterwards  he  removed  to,  and  gained  a  fet-  ^^tn  there,  re- 
tioornt  at  Milton  ;  and  becoming  poor^  his  children  un-  moves  to,  and 
dcr  die  age  of  /even  years  were  lent  back  to  Cumner.-^  ff«»n» «  ''^'•*7 
PwrijuLj  7ij/i/rr,  held,  that  when  a  child  is  font  with  the  ^J^^^^'J^ 
))acntsfor  nurture  only,  it  gains  no  fettlement  j  but  here  ^^^  ^^  of fivm 
tnt children  did  not  come  by  order;   and  the  child ren's^Mr/ are fettM 
fettfement  Ihall  not  be  divided  from  the  father^  for  that  at  i^. 
woaid  be  unnatural.     Where  a  man  gains  a  {ettlement^-^  ^*^* 
forhimlelf,  his  wife,  and  fervants,  he  Ihail  like  wife  gain  p^       '^ 
<Mic  for  his  children  alfo;  butifa  widoWi  having  children 
ooJcr  fcven  years  of  age,  marry  a  fecond  hulband  of 
aaothcr  pariin>  they  (hall  go  with  her  for  nurture^  but 
liiaU  not  gain  a  fettlement  there,  and  fhall  return  when  they 
arc  fcven  years  old.  She  cannot  gain  a  fettlement  for  them, 
!*ing  under  coverture,  and  fhe  only  gains  a  fettlement 
fet  hcrfclf,  as   being  part  of   her  hufband's  family.— 
Holt,  O/tef  Jujtke.     Birth  is  the  firft  fettlement,  and 
there  muft  be  another  hy  forty  days,  &c.  to  alter  the  firft 
Settlement*     A  child  under  the  age  of  fcven  years  is  ac- 
coanted  a  nurfe  child.     If  a  child  above  feven  years  of 
^  be  put  out  to  nurfe,  or  for  education,  it  gains  no 
fettlement :  the  queftion  here  is,  Whether  the  firft  fettle* 
nicnt  by  h'lrth  is  altered  bv  the  father's  gaining  a  neW 
fettlement  ?    Suppofe  the  father  and  mother  came  to  A. 
and  then  go  to  B.  and  within  forty  days  the  mother  id 
Wivered  of  a  child,   the  child  though  legitimate  (hall 
bt  fettled  where  born.     The  father  indeed  ought  to 
i&aintain  his  children:   the  juftices  cannot  remove  tlic 
children  ffom  the  father  till  he  fall  to  decay.    If  a  ftther 
he  fettled  and  die,  and  his  wife  being  big  with  child  die 
pcfore  the  child  is  born,    and  aftct  her  death  the  child 
is  born,  it  is  fettled  at  the  place  of  its  birth.     In  this  cafe 
the  fettlement  of  the  father  at  Afihon  is  the  fettlement  of 
hW  children*     The  child  is  fettled  by  birth  only  where  it 
^  aa  accidental  fettlement^     'I'he  order  was  quafliedi 

» 

42.  Coicwell  -O.  ShUln  ford^  Hilary  Term,  4.  Jfin.  Fort.  '^^  father's 
3i3--By  Holt,  Chief  Juftice.     The  birth  of  a  legitimate  ^^^^^^  "*  ^ 
chili  docs  not  make  a  fettlement,  but  the  place  of  the  hi*  ^g^j'j^J 
lafrlegal  fettldment  of  the  father.'    A  legitimate  child  borni,  ^wWrcnj  in 
or  a  child  dropped,  in  a  place  where  a  perfon  is  vagrant*  wiiatever  place 
gains  no  fettlement  by  being  dropped,  but  where  the  fa*  ^^^"f  ""X  ^ 
^«  was  laft  legally  fettled.  -     ^"^^ 

C  3  43.  Reg. 
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A  iqptimitt  ^j.  R/^,  V.  Clifton^  Mieb.  Teim^  5.  -/iSwi.  19.  Fifter^  3®*» 
k^aftTcte  ~"  ^^  ^^^^  **'®  before  the  child  is  bom,  yet  the  child 
iMku'$  doth,  ^^^  ^  fettled  where  the  father  was  fettled  before  his  death  • 

AjB  mhedt  his  fettlciDent. 


J^^"tf»g*<  44.  ^^j-.  V.  5f*  G//pJ)  £^/r  TJrm,  10.  -^/w.  Foley^  269. 


^*"" — ^**  Darnell  moved  to  quafti  ant  order  of  fefiions. 
the«humeu  Thcrc  was  an  order  made  by  two  jaftices  for  rcmoviiig 
bj        an  infant  from  Rickmanfworth  in  St.  Jlhans  to  the  parim 
of  St.  Giles  in  Middle/ex.     The  parilh  of  &.  Gi7^5  appeal 
to  St.  Albans^  and  the  feflions  there  confirmed  the  order 
of  the  two  j  aft  ices.    The  exception  was,  that  the  ordei: 
fet  forth  thattliis  infant  was  born  in  St,  G'des^  and  there- 
fore they  fend  him  there ;    but  in  the  order  they  alfo 
fliew,  that  the  father  was  laft  legally  fettled  in  the  parifh 
of  Rickmanfworthy  and  for  this  reafon  the  order  oaght 
to  be  quafhed ;    for  the  place  where  the  child  was  bom  is 
not  the  place  of  his  fettlemcnt,  if  any  other  can  be  found 
out ;  now  here  is  another,  which  is  the  father's  fcttlc- 
ment — The  Court.   The  birth  of  a  bajiard  child  is  its 
fettlemcnt,  but  not  of  one  born  in  wedlock;  but  the  fet- 
tlement  of  the  father  (hall  always  be  efteeme4  the  let- 
tlement  of  a  legitimate  child.    Let  this  order  be  quaihed. 

If  a  father  who  45-  HarrofO  v.  Edgware,  Eajler  Term^  I  I.Ann.  Foley y  257- 
htt  aoqutred  a  — A  man  had  gained  a  fettlemcnt  in  the  pariih  of  Marrow 
fettiement  by  by  HIRING  AND  SERVICE.  Some  time  afterward  he 
hiring  andftr-  removed  into  the  parifh  of  Edgware^  where  he  nlarried, 
fiarifh"  removt  ^^^  ^^  admitted  into  a  copyhold  eftate  for  life  worth 
to  another  pa-  twenty-five  fhillings  a  year,  which  hepurchafed  and  lived 
riih  where  he  in  for  four  or  five  years,  and  died.  .  His  widow  was  ad- 
reiidet  forty  mitted  to  the  eftate,  and  enjoyed  it  during  her  life.  On 
^D  2u«**hc  her  death  Ihe  left  tliree  children,  who,  being  likely  to  be- 
aiyi  his  childmi  come  chargeable  to  the  parifh  of  Edzware^  were  removed 
gain  a  new  Tec.  by  an  order  of  two  juftices  from  Mdgware  to  Harrow, 
tlement  in  fuch  \ehich  order,  on  appeal,  was  confirmed  bv  the  feflions. 
fecond  parifli.    rj,^^^^  ^^j^^^  j^j^^  removed  into  the  Court  of  King's 

Bench)  Northe  y,  Attorney  General^  moved  to  quafh  them, 
on  the  ground  that  a  perfon  cannot  be  removed  from  his 
own  freehold,  although  it  is  not  of  tlie  value  of  ten 
pounds  a  year,  and  the  father  having  gained  a  fettiement 
at  Edgware  by  his  refidence  on  this  eftate,  it  was  the  fet- 
tlemcnt of  his  legitimate  children. — Raymond,  SoH^ 
citor  General^  on  the  other  fide,  contended,  that  altliough 
the  father  had  gained  fuch  a  fettiement  in  Edgware  as  not 
to  be  removed  from  it,  yet  that  it  was  not  a  necefTary 
confetjuence  that  his  children  fhould  be  fettled  tliece; 
for  children  may  gain  a  diftinft  and  feparate  fettlenKfit 

foi 
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fcr  ftemtives. — pAitKER»  Chief  Jufiice.    V/httc  a  man  HAaipw  <f, 

As  an  cftate  for  life,  or  an  cftatc  of  inhecitance  of  his    ^■'«*^**? 

avu,  cfaac  gains  him  a  fettlemeUt^  thougli  of  lefs  than  ' 

.  tat  pounds  a  year ;   for  he  cannot  be  removed,  and  if  he 
'  cannot  be  removed^  he  certainly  gains  a  fettlement ;  and 

(he  continuance  of  his  children  with  him  muliggive  the 
c&ildFen  a  ietdementh  1  agree  that  the  fettlement  of  the 
6iber  b  not  abfoiutely  neceflkry  to  the  fettlement  of  the 
ckildren,  bat  it  is  until  another  iCettlement  does  appear : 
in  this  cafe,  however,  the  only  difpute  is.  Whether  the 
Other's  fettlement  was  at  Harrow  or  at  Edgv)are  f  I  am 
ef  opinion,  that  he  was  fettled  at  EJgware^  for  he  could 
aot  be  renioved  from  thence  ;  and  if  he  could  not,  nei- 
tfatr  could  his  children  }  fo  that  1  take  the  fettlement  o^ 
diefe  children  to  be  at  Edgware.  —  And  Powell, 
fowxs,  and  Eni'KEj  Jujiices^  being  of  the  fame  opinion^ 
tbe  orders  were  quamed* 

46.  ff^ebBrn  v.  WMng^  Trinity  Term,  tl.  Ann.  SiU.  (ff  A  cWWhbjr 
Rem.  17. — ^The order  remotes  Jolm  Andrews  and  his  two  J^J^^^ 
fons,  one  of  the  age  of  twelve  years,  the  other  of  eight  uod^hew  bU 
Tcaii.     Sir  Peter  King  moved  to  qaaih  the  order*  itfatbcriifecdcdi 
not  laying  the  children  had  not  gaihed  a  fettlement  elfe-  bat  if  above 
where;    tor  it  is  not  a  neCeflary  confequence  that  chil- ^*^'^*"/f 
drcn  art  fettled  where  their  father  is  fettled,  when  they  arc  S^ied\h«  he* 
of  foch  an  age  aS  to  gain  a  fettlement  themfelvcs  by  hat  not  pioeA 
hdng  apptcntices.— Parker,  Chief  Jufiice^   Seven  years  «nother  fettle^, 
is  the  time  2dlowed,  ind  no  further;  and  it  is  a  neceflary  """"^^ 
eonfcqaence  that  the  child  is  fettled  where  the  father  is 
fectledk-^^Tlie  order  was  qaaihed. 

47.   Si.  Giles  Reading  v.   Ever^  Blackwattr,  Hilary,  '^,'^/**^?* 
10.  Gr,.  I.  Strange,J%o.-mii^^  having ;Vtwr 

gained  a  fettlement  in  the  paf ilh  of  EverfUy  Rlackwater,  of  his  uofetcled 
removed  into  the  plrifli  oi St.  Giles  in  Reading, ^wA  mar-  children,  tl. 
ried  there,  and  had  two  children  born  there,  and  lived  ^^^"5^  the  fa. 
there  tiU  lus  death,  hutgiined  no  new  fettlement  in  that  ^^^;;;^^^*^ 
{oriih.     After  the  death  of  Cbefternum,  the  children  were  tiineof,andc*ef 
nxnoved  b^r  order  of  two  jufticcs  to  EverfUy  Bladkwater,\i\txx\^xyviPkii 
the  place  of  their  father's  laft  legal  fettlement ;  and  upon  •"^  thechiWrea 
appeal  to  the  quarter  feflions  from  this  order  of  the  two|"*j[*^*^^^ 
jvtlices,  this  order,  by  an  order  of  feflions  which  ftatcd  f^^iement  aft« 
the  cafe  fpccidly,  was  quafticd  ;  the  jufticcs  of  peace  at  ti>c  faihcr'i 
tiie  quarter  feflions  being  of  opinion,  tliat  the  children  (*eacl^  alUioogh 
coAjld  not  be  reino\ed  to  Everfley  Blackwater  7sS\zx  ^icit\x^^'' 'V^,^^^^ 
iatl^.cr*s  death,  he  never  having  been  in  that  pariili  after  Ji^^j^'JdSr 

«iamtt*  —  S. C.  Sera.  51^.      9. C.  1.  Srif.  Caf.  1 16.      S.Cst,  Mod.  169.  S. C\ f orl^  }ao« 
&  C.  >  Bnn'c  Jui^*  3(67.    S.C«  Andr.  390*  ^ 

C  4  they 
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St,  Gil «  V.   they  were  born,  and  having  lived  with  his  children  alwayt 

EvFRSLtY     in  the  parifli  of  St.  Giles.    Thcfe  orders  being  renaoved 

BtAcrwATE*.  jj^^^  ^^^  King's  Bench  b^  certiorari j'Mvl.  Reeve,  for  fnp- 

porting  the  order  of  feflions,  inliftcd,  that  the  place  of  the 

birth  of  the  children  was  the  place  of  their  fettlement,'as 

(a)Salk.  51S.   ^Q  Cumfur  v*  Aiilton  [a) ;   and  that  it  was  adjudged  iii 

Anatp.iii^,^i.  SpitalfieUs  V.  St»  AndreuSz^  Holborn  (^),  that  a  poor  child 

niuft  be  maintained  bv  the  pariih  where  it  is  born,  if  it 

{b)  w.Raym.  have  gained  no  other  fcttlement,  and  its  parents  have  no 

pj  7/'^  ^'  ^'  Settlement  (O-— But  it  was  held  by  Pratt,  Chief  Juftice^ 

'  '  '  PoWYs,  FoRTEscuE,  and  Raymond  (rf),  Jufttces^  that 

W*-®'**'^- 3 5»- though  the  place  of  the  birth  of  a  poor  child,  when  the 

(</)  According  father  Ikis  got  no  fettlement,  is  the  place  of  the  fettle* 

tp  the reix>rt o(  mcnt  of  the  child;    yet  where  the  father  has  gained  a 

thU  cafe  in       fcttkment,  his  children,  though  born  in  another  parifh, 

rII^'owd^*    fliall  be  looked  on  as  fettled  at  the  place  of  their  father's 

7»>ftr<,dim9ited  1^^  ^^g^  fettlement,  and  fhall  be  removed  thither,  as  wet! 

fiuin  the  reft  of  after  the  death  of  their  father,  if  occalion  require,  as  in 

THE  Court;  his  life -time,  fuppofing  they  have  gained  no  fettlement 

**^'!^"?  of  their  own;   and  therefore  the  order  of  the  quarter 

loS.  Mod.  169.^  ^  A.   J  * 

».Sdr.Caf.,i6.feffions  was  quafhed. 

the  whole  Court  were  unanimous. 

While  a  y«;if<-  48.  Rex  V.  Souton^  Afich.  Term^  12.  Geo.  2*  2.  Seffl 
mait  child  QOTi"  Caf.  150. — The  father,  having  a  fettlement  at  Souton^ 
tinueipartof   where  his  child  refidcd,  went  to  Silbury^  and  refided 

K'^fcaif"  ^^"^y  t^l^   "P^J^   ^'^  ""V"  ^??^«'   g?^"g    pccafionally 
follow  Its/a-     from  tnenc6  to  Souton^  where  his  child  continued  to  re- 
tbtr's  (ettkment.  fide  until  it  bccame  chargeable.    And  one  queflion  was, 
s.c.Andr.  345.  Whether,   as  the  child   had  never  been  at  SUbury^   it 
fhould  follow  the  father's  new  fettlement  at  Silbury-y  or 
be  fettled  at  its  former  fettlement  at  5#i//o«?— Holt, 
Chief  Jiiftice.     In  the  cafe  of  Everjley  Blackwater^  the 
Court  were  of  opinion,  that  a  child  might  be  fent  to  the 
fettlement  of  its  father,  though  it  had  never  been  there 
.    before,  contrary  to  an  opinion  of  Lord  Parker  in  a 
I     formercafe.    The  true  diflinftion,  I  think,  is,  that  where 
children  have  gained  no  fettlement,  but  continue  part  of 
the  fathcr^s  family,  they  fhall  follow  the  father's  fettle- 
ment. 

The  wife  and  49'  ■^^*  ^*  ^ronaeion^  Mich.  Term^  14.  Geo,  2.  Burr. 
children  of  a  ^*  G.  1 53. — Two  juftices,  upon  Complaint  of  the  church- 
man may  be  wardens,  &c.  that  Mary  the  wife  of  fVilliam  King  and 
renioved  to  the  eight  of  their  children  (naming  them)  had  intrud^  into 
?**il!L^*  A  *  P«/Vw'V^,  removed  them  to  Ironaaon,  which  they  ad- 
T^^  It!  J«^g«<*  *o  be  the  laft  legal  fettlement  of  thehujband.  Ob- 
* -there.,  JECTION  wa^made,*.  that  the  wife  and  children  are  re- 
moved 


■^' 


•i^' 


Kk 


PAR£NTAG£« 

Per  Curiam-.  How  does 
$  not  at  Ironafion  at  that 
to  be  wrong,  unlefs  it  ap- 
ther,  that  he  is  at  the  place 
\y  fettled.  The  intru£oa 
of  the  wife  and  children^ 
e  the  huiband  when  he  was 


^(/fUT^      ^liJj^ot^^**-  r*m,  15.  Geo.  2.  MSS.~ 
^  -,.  O.*^*  •  f*.  s^vA      -*>»■  ^^  removal  of  John  Htl- 

f-  ^S^'^s  ^^^<it^<»tv.  O^*^*"""*  an<l  Elizabeth  their 
T«o'}*jtfe  M*^  ttoP  ^oliri-  upon  appeal  confirmed  die 
ift  1"^^^  Jg^.  St^vi?*"  ^«^''''  o^teitA,  that  this 

oidtf •'Tl-s  *^*Vl*ve  ^     C^    *  fettlenient ;    nor  does  it  fct 

«**  ^^«**        oi     ,    ^^»ldren.— The  Court  held  this 

fiSxdU  »^^c  ^^T^  "g^^-d  to^echUdren;  forthe 

**^<vCotv  "^^^     \«  ^*»    L  ^  ^^^^^  children  are  fent  m  con- 

^^SSft^^  ^^ctY  ff^^''''S^^tUnunt,  cither  the  ^^«  of  the 

*?^^tvDC  ^    \v  be  ^^^  ^^^>  to  (hew  they  are  of  fuch  tender 

^^T^^  *^^  CO  *^^^  P^*"^^  *  fettlcment  for  thcmfelves, 

^^j^  as  ^^   ^  be  ai^  cxprefs  adjudication  of  their  having 

^  ijierc  '^^^tbc^  fcttlcmcnt.— The  orders  were  quaihed 

fiaU, 


*5 

Rtx«« 

Iromactoh* 


Children  after  a 
certain  age  naf 
gainafetdcmcnc 
diiferent  from 
that  which  f4t* 
rentage  consent  | 
and  therefore 
in  removing 
Ihem  to  tU 
father^  fettle- 
Rient,  tht^ragta 
muA  he  ftattd, 
or  adjudged  tiuc 
they  have  no 
other  iettie- 
ment. 

S.  C.  Burr.  Sell. 
Cafei,  177, 
S.  P.  decided  te 
R.  V.  Hepton^ 
Burr.  S.  C  SS, 

Rgx  ^*  Inhabitants  of  Sl  Botolph^s^  Hilary  Term^  a  legitimate 
S^       2    2-  i^^^'r.  5.  C  jl^T.^-^Eleanor  the  pauper  being  child  hat  a  right 
^*'  .^"^tn  the  parifh  of  St.  Botolph,  married  FinUy,  an  /r//>6  •^  it«/^«.f»i'f 
^^^  who  li^  "^  fettlcment  as  far  as  (he  knew,  and  who  [t!l7^V/hali 
^(f«^vcas  ihc  believed,  having  then  lately  heard  fo.  ukecffcdfirtis' 
nri^  fcflions  remove  lier  and  her  child  to  St.  Botolph  as  hut  if  th«fatfacr 
K     Yilace  of  her  laft  legal  fettlcment.      Lord  Chief  hasno^tie- 
V^f-^icE  Ryder  delivered  the  refolution  of  the  Court.  T.?''^!!* 

1*^*  *  *         *  'IX  *u       I  i*  r^/  r»-   /    »    children  fliaU 

^    Bot^lpb^  parilh  was  once  the  place  of  Eleanor  Finley%  ^^  ^^  ,^  ^. 
letcicxnenC,  and  would  fo  continue  till  fhe  had  gained  ano-  tb€r\  ^  for  in 
(l^er      it  could  not  ceafe  by  any  otlier  method.    A  man  '^"ch  cafe,  the 
caixnot  gixe  away,  or  releafc,  or  fufpend  hi^/f^I?;^ "Vir^ntJt^^^ 
for  the   public  IS  concerned  m  it  as  well  as  himfelf.     "i,notc«i™ 
a  maa  have  a  fettlcment,  his  wife  and  children  will  be  guirhed. 
entitled  to  it;    but  if  lie  have. none,  they  can  have  none  s.  p.  in  St. 
Irom  him.    It  is  objcfted,  that  this  will  feparate  the  wife  Giles  v.  St. 
in  cffed  from  her  huiband,  and  amount,  in  efFeft,  to  a  Margaret,  Fofcy 
diTorce.     But  they  are  fepj^ratcd  already,  for  he  has  left  J;^Jftj",f^J' 


;  and  fince  he  has  ntf  fettlcment  of  his  own,  he  may  stra.  6S-. 
as  well  go  to  her  in  her  own  maiden  fettlcment  as  in  ano-  *' 

tbcr  place.     It  is  no  hardfliip  upon  tlie  parilh  where  llie 


was 


<4>^-    "• 


26  «ETTLEM£Kt  ^By'  P  AltENT  AGE? 

Rtxv.Inha-  tvas  fettled  before  corcrture,  if  her  former  fettlcliletit  tira J 
^iiTAMTsof  never  determined ;  be<;aufe,as  longaS  that  continues,  it  is 
theirdutyto  maintain  her.    There  are  four  cafes  in  point, 
that  the  wife's  maiden  fettlemcnt  remains,  xinjefs  Ihe 
acquires  another,  and  there  is  a  fifth  pretty  nearly  foi 
(41)  Burr.  s.C.But  the  Cafe  otRcic  V.  Norton  {a)  has  been  cited,  as  a  di-i 
rafc  ii»»        reft  authority  to  the  contrary,  and  it  really  feems  to  be 
fcf^'ft  fo.    But  it  cannot  be  an  univcrfal  rule,  that  the  laft  dc- 

HUwy  Term  '  termination  of  a  point  cannot  be  departed  from,  becaufd 
i^Gco.  a.  *  *bat  fame  argument  would  have  been  of  equal  force 
againft  that  very  determination  which  varied  from  the 
preceding.  We  therefore  are  all  of  opinion,  that  tlic  mo- 
ther's maiden  fettlement  remains,  having  never  been  de- 
termined, but  only,  as  it  were,  fufpended  during  the  time 
that  fhe  continued  under  the  power  and  protcftion  ol 
the  hufband,  and  was  maintained  and  fupported  by  him^ 
A  legitimate  child  has  a  right  to  its  parentis  fettlement* 
T^ht  father^ s  fhall  take  eflfeft  firfl :  but  in  cafes  like  this, 
where  tlie  father  has  none,  the  child  muft  go  to  its  m^ 
therms  fettlement,  and  not  merely  for  nurture. — The  or* 

ders  were  affirmed. 

4 

A  cbiU  bom  a  $1.  Rex  v.  Tojfocky  Hilary  Term^  13.  Geo.  3.  Burr.  S.  C*. 

iMftard,  whore  J 7j, -^Edward  Pariinfin  Was  born  at  Tojiocky  of  the  body 

parent*  .fter-  ot  Enzabeth  Parkin/on,  fpinflcr ';  and  Edward  Jermati,  who 

iSiTy,*aiid'  ^*^  fettled  at  Ipbaniy  but  then  refided  at  TCoJiock^  was  the 

whofe'father  reputed  father.      Soon  after  the  birtli  of  this  baflard 
afterwards  pro-  child,   its  parents  intermarried;   and  after  the  faid  mar- 

cures « certifl.  rJagc  the  overfeers  of  ToJIock  defired  Jerman  to  get  a 

W$\vife***«?^*  ^^^^^^^^^  ^""^"^ '^'^*'''^ '    ^^^  ^^  accordingly  applied  to 
All  c/brVi^' (hall    ^^^  parifh-officers  of  IJUham^  and  they,  without  being 
sain  his  father's  informed  that  the  child  was  a  baflard,  gave  him  a  certi- 
ftttiement,  and  ficate  for  himfelf,  his  wife,  and  this  child,  whereby  they 
X«  £^     acknowledge  the  faid  Edward,  Elixabeth  his  wife,  anS 
Edward  their  fon,  to  be  inhabitants  of  tlie  parifh  of 
IJleham.    The  queftion  was,  Whether  under  tliefe  cir- 
cumflaiices  the  child  was  fettled  by  hirtb  or  parentage  f 
And  THE  Court  held,  that  the  parilh  of  Ijkham  was 
bound  by  their  certificate,  and  was  thereby  ©flopped  to 
fay  that  tne  child  was  not  the  fon  of  the  paupers ;   and 
therefore  that  the  cliild  was  intitled  to  the  father's  fettle- 
ment the  fame  as  if  it  had  in  fkft  been  a  legitimate  child. 

Nurfc  children  53.  Rex  v.  Bucklebury,  Eafter  Temif  a6.  Grp.  3.  I.  Term 
rtay  be  removed  2J^,  164.  — Two  jufl>ces  xemoved  thc  paupers  from 

therms  rettlement  without  Aating  either  the  deatli  or  fettlement  of  their  pareou  i  for  it  i»  in- 
cumbent on  tlie  parilh  to  which  they  are  removed  to  fliew  that  their  Jtrivaiipi  ftiiUmenthtn 
been  chanjsed  by  a  new  fettlement  fubfecfuently  acquired ;  and  .the  evidence  of  their  d«rivf  • 
tive  fettlement  may  be  ihewn  by  other  evidence  than  the  father's  icitiinony«  • 

£ucklehwrj 
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StT'fLtlifENt  BY   ?AlltKTACE,  tj 

imiihrf  to  SradfieU  by  tlic  following  order : — ^•^  Berkt^      R«t  •• 
^  U  wii.   To  the  churchwardens  and  overfeers  of  the'*"****"*^* 
7  *  poor  of  the  parilh  of  Bucktekuryy  in  the  faid  county, 
~  *  and  to  the  chtirchwHrdens  and  OTerfeers  of  the  poor 

*  ef  the  pariih  of  Bradfield^  in  the  faid  county,  and  to 

*  each  and  every  of  them.    Upon  the  complaint  of  the 

*  cfcvrchwanlens  and.overfeers  of  the  poor  of  the  pariih 

*  of  Bmeiiehtrf  in  the  faid  county  of  B^ks  unto  us 

*  nhoie  names  are  hereunto  fet  and  feals  affixed,  being 
'^  two  ef  his  majefty's  juftices  of  the  peace  in  and  for 
^  the  £ud  county  ot  Berks^  and  one  of  us  of  the  qu9rum^ 

*  dar  EBxahetb  Knott  about  five  years  of  age ^  John  Knott 

*  ^hmt  iwojears  eoui  a  baifolJ^  and  Sarah  Knott  about  one 

*  jmr  mid  a  btdf  old,  have  lately  come  to  inhabit  in  the 

*  fai  pariih  of  Buckleburyy  not  having  ^ined  a  legal 

*  fettlenient  there,  nor  produced  any  certificate,  owning 
^  them  to  be  fettled  elfewhere  \  and  that  the  faid  Etizabetb 

*  Kuuitj  J^hn  Knotty  and  Sarah  Knotty  are  likely  to  be 
**'  chargeable  to  the  faid  pariih  of  Bucklebury ;  we  the  faid 

*  jufkices,  upon  due  proof  made  thereof,  as  welt  upon, 
■•  the  examhtaeion  of  Elizabeth  Knott  their  grandmother  ufcn 
**  omib  as  otherwife,  and  likewile  upon  due  conlideration 
"  bad  of  the  premifes,  do  adjudge  the  fanoe  to  be  true. 

*  And  we  do  likewife  adjudge,  that  the  lawful  fettlement 
**  of  them  the  faid  Elizabeth  Knotty  John  Knott,  and  Sarah 
^  Kmtt^  is  ill  the  faid  parifli  of  Bradfield  in  the  faid 
■  county  of  B<rh.^^  The  order  tlven  proceeded  in  the 
cfoal  way.  ''I^he  feflions  on  the  appeal  quafhed  the 
•idcr  of  remoral  upon  the  merits,  and  itated  the  follow- 
ing cafe :  The  paternal  grandfather  of  the  three  paupers, 
mentioned  in  the  order  of  removal  hereunto  annexed, 
vas  at  the  time  of  his  death  a  parifhioner  of,  and  fettled 
ia,  the  parifli  of  Bradfield.  He  left  feveral  children  by 
Us  wite  Elixabetb  Knotty  and  amorigft  others  Charles 
Kxoit^  who  went  to  the  parifh  of  Twickenham  in  the  year 
'777 »  ^^cr^  be  married  Sarah  Slade^  who  dying  about 
Ckrlfimas  1 784,  Charles  Knott  brought  the  three  paupers 

"  in  the  order  to  Elizabeth  Knott  his  mother,  who 
iiring  in  the  parifh  of  Bucklebury  the  day  of 

1785,  and  told  her  they  were  his  children; 
»d  defircd  flie  would  take  care  of  them,  and  told  her  he 
vu^ld  fend  the  money  from  time  to  time  to  pay  for  their 
iBaihtenance.  The  paupers  remained  with  Elizabeth  Knott 
ahoat  fourteen  weeks,  at  the  end  of  which  time  Charles 
famt  her  fpn  not  having  fent  money  fufficierit  for  their 
ai^intenance,  and  Elizabeth  Knott,  who  had  hcrfelf  re- 
pariih  relief,  being  unable  to  maintain  tliem,  they 
xcmoved  by  the  annexed  order  of  removal  to  the 

pariih 


^8  SfiTtLliMENr   BV  iPARENtAOCi 

»r«#.       pzrilix  of  Bradfieid.    The  parifli  of  J&ra^g&A/ appealed  a 
BwcKtEBo«T.  jjj^  JifiJji^^fner  feffions  1785,    being  the  neiit  genera 
quarter  feffions  of  the  peace  after  the  removal;    bui 
Charles  Knotty  who  had  left  the  pauperi  ill  tbfc  maunei 
before  mentioned  with  Elizabeth  Knott  his  motlicr,  thougl 
he  had  been  ferved  with  a  fubfonta  to  give  evidence  b] 
»  the  parifh  of  Bucklebury  after  notice  of*  appeal  ferved  upoi 
them  by  the  parifh  of  Bradfield^  not  appearing  to  giv( 
•evideace»  the  ^peal  was  lodged,  and  adjourned  to  th( 
Michaelmas  feffions;   and  it  was  recommended  by  th< 
juflices,  that  the  appellants  and  refpondents  fhould  en< 
deavour,  at  their  joint  expence,  to  find  the  faid  Charh 
Knotty  and  have  him  at  the  next  feffions  to  give  evidence 
The  faid  Charles  Knott  not  appearing  at  the  Afichaehna^ 
feffions  to  give  evidence,  the  appeal  was  not  then  heard 
but  was  adjourned  to  the  next  Epiphany  feffions.    At  tlw 
Epiphany  feffions  1786  the  appeal  came  on  to  be  heard 
when  the  refpondents  proceeded  (according  to  the  prac* 
tice  of  the  feffions)  to  fupport  the  order  of  removal  bj 
the  following  evidence ;  1  hey  proved  the  paternal  grand- 
fiither  David  Knott  had  his  fettlement  at  the  time  of  hifl 
death  in  tlie  parifh  of  Bradfield^  and  tliat  the  faid  Charles 
Knott  his  fon  was  born  in  die  parifh  of  BradjUld*    The) 
produced  the  regifter  of  the  marriage  of  Charles  Knoti 
with  Sarah  Slade^  and  alfo  of  the  baptifms  of  Ellzabetl 
daughter  oi Charles  and  Sarah  Knotty  dated  15th  May  1780, 
of  John  fon  of  Charles  and  Sarah  Knotty  dated  i6th  De' 
cember  lySii  and  oi Sarah  daughter  of  Charles  and  Saral 
Knpttj  dated  2lfl  December  1783.    Charles  Knott  not  being 
prefent  to  give  evidence,  it  did  not  appear  whether  he  had 
acquired  any  fettlement  or  not  fubiequent  to  his  deriva- 
tive fettlement.     Charles  Knott  was  not  produced  at  all| 
and  no  evidence  was  given  to  identify  the  perfons  named 
in  the  order,  and  delivered  to  Elizabeth  Knott  by  Charles 
Knotty  as  the  legitimate  children  of  the  faid  Charles  and 
Sarah  Knotty  except  as  aforefaid. — Wilson,  in  fupport 
of  the  order  of  feffions,  and  againfl  the  original  order, 
contended,  that  the  order  of  the  juflices  was  informal  on 
•  the  face  of  it.     It  appears  that  the  paupers  were  nurfc 
children  ;  and,  as  fuch,  they  ought  not  to  have  been  re- 
moved without  their  father  or  mother,  unlefs  the  order 
had  fiated  that  the  parents  were  dead ;   otherwife  the 
children  might  be  fettled  in  a  different  parifh  from  their 
parents,  becaufe  the  father  may  have  gained  a  fubfequent 
fettlement,  which  he  could  not  communicate  to  them^if 
tills  order  had  been  unappealed  from.     It  fhould  have 
flated  that  Bradfield  was  the  lafl  legal  fettlement  of  the 
father,  and  by  confequence  the  fettlement  of  the  chUdrei>« 

Befidcs, 
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le£des,  there  could  be  no  evidence  to  prove  that  they       ^^^  •• 
Kxt  fettled  at  BradJield^hxM  that  which  would  have  proved  B«cKt»f  «»r. 
[  •.  3at  they  gained  uich  fcttlement  there  in  right  of  the 
g  fehcr.    Another  objeftion  arifes  on  the  face  of  tliis  or- 
icr,that  it  was  grounded  on  the  examination  of  the  grand- 
ma^, and  not  on  that  of  the  father^  which  ought  to 
km  been  heard  before  the  juftices  made  the  order.  When 
appeal  canae  before  the  feflions,  the  fatlicr  did  not 
ar,  neither  was  there  aiiy  other  evidence  produced 
let  that  of  the  grandmother  to  prove  either  the  identity 
ef  dieie  children,  or  that  the  father  had  not  gained  a  fub- 
fequent  fcttlement.     1  herefore  the  feffions  were  well 
vananted  in   rejeding  this,  becaufe  not  the  bell  evi- 
iaxjt  which  the  fubjeft  aiforded. — The  other  fide  was 
lopped  by  The  Court,  who  were  clearly  of  opinion 
Aat  there  was  no.  objeftion  to  the  competency  of  this 
evidence  [a) .     And  as  to  the  other  point,  that  it  was  in-  f*)  J^  *  J'* 
cambent  orx  the  parifh  of  Bradfield  t6  have  (hewn  that  q^^^ 
the  father  had  gained  a  fubfequent  fettlement.— Order  of  chacPi,  Borrr 
fe£ons  <^aafhea.    Original  order  confirmed*  3.  Caret,»3S. 


II.  By  fettUment  of  THZ  MOTHKkn 

54.     Wangford  v.  Brandon^  Eafer  Term^   lO.  ffilL  3.  If  a  «noih«r  w- 
Otrth.  449.  —  Three  poor  men  of  Wangfcrd  came  into  ?"|jl^!!*^ 
the  parifh  of  Brandon^  and  there  married  with  three  poor  jn herownriBbt 
vidows  of  that  parifh,  who  received  relief,  &c.     Each  of  but  by  marriage 
the  faid  widows  had  children  by  their  former  hufbands,  with  a  feooiKl 
fomc  of  the  faid  children  being  under  feven  years  of  age,  hoiband,  bcr. 
and  others  above  that  age.     An  order  was  made  by  two  ftr^**iJ2i^^^ 
jaftices  of  the. county  o\  Suffolk^  which  was  confirmed  by  retain  their  ori- 
ibe  fef&ons  on  appeal,  removing  not  only  the  three  men  ginai  {ettlemcoc 
and  their  wives,  but  alfo  their  children,  from  the  parifli  *>y  y^nhwf. 
^Brandon  to  the  parilh  of  Wangfin-d,  z&  to  tlieir  laft  place ^^''^T^ 
of  fettlcmcnt. — Holt,  Chief  Jujiice,   The  children  are  ,^^  ^ij'Jf'jj^ 
not  removeable  into  the  parilh  of  Wan^ford  to  charge  mother,  except 
that  parifh  by  fettling  them  there ;    but  as  to  the  nurfe  ^or  »»rhirt; 
cbildrcns  under  the  age  of  feven  years,  they  might  be  fent  ^Wle  under 
ihiihcr  with  their  mothers  for  nurture^  but  ftill  the  parilh  J^  ^^"^"^ 
of  Brandofitnnfi  relieve  them  there,  and  not  the  parilh  secpoft.Rexv. 
ot/yangferd.  And  as  to  the  other  children,  above  the  age  St.  Giles'  in 
rf  feven  years,  they  ought  not  to  be  lemoved  at  all,  being  «h«F»clds. 
icttkd  inhabirante  in  the  oarilh  of  Brandon ;  »nd  the  re-  g^f^^Q  *\ 
moval  of  riieir  raothel^  InaH  liave  no  influence  on  the   **"*   '   '  ^* 
fcttlement  of  their  children. 

5J.  Rt£. 
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I 

The  fettlement      55.  Reg.  V.  fVilborough-Greetu  Mich*  Term^   f  2.  Amtm^ 
of  the  wife  of  a  p^^rt,  314,— Whereas  complaint  has  been  made  to  us  by^ 
^rthJi  no°  ^^*^  ovcrfcers,  fefr.  of  D.  that  J.  the  wife  of  Archibald' 
fettlement  in*    Player^  with  Henry  her  fon  aged  three  years,  is  coii]||e  iato 
Enfctaadyistiuii  thc  parifh  of />.  and  is  likely  to  become  chargeable^  Hc^ 
which  ihe  h»d   and  that  the  faid  Archibald  Player  is  a  Scotcbmany  not  hav- 
Woremarriasc.  jj^g  ^^^  j^g^j  fettlement  in  Great  Britain,  tffc^  vrc  do  ad- 
judge the  place  of  the  laft  legal  fettlement  of  the  faid  A 
and  her  faid  child  to  be  at  iVilborough'-Green ;    therefore 
they  remove  the  (aid  A.  and  her  child  thith^,  as  being 
thc  place  of  fettlement  of  J.  before  marriage.    Thb  first 
EXCEPTION  was,  that  Archibald  Player  might  have  a  fet- 
tlement in  fVales\    but  the  Court  held,  that  the  ex- 
preflion  "  Great  Britain^*  was  well  enough* — The  second 
EXCEPTION  was,  that  this  was  zmarrie2woma»j2aid  by  her 
marriage  fhe  ought  to  be  %ttled  where  her  hufband  was  fet- 
tled ;  if  the  juflices  may  fend  away  a  wife,  it  is  makinga  di* 
vorce  between  hufband  and  wire:   and  although  he  is  ^ 
Scotchman f  they  ought  to  fend  her,  as  part  of  his  family* 
to  the  bordering  counties  of  Scotland^  according  to  the 
aft  of  the  39.  Ert%.  c.  4.  f.  6.    Twe  Court  held,  that 
notwithftanding  (he  was  a  married  woman,  yet  if  her 
hufband  had  no  fettlement,  (he  could  not  gain  any  other 
fettlement  than  that  which  fhe  had  before  xnarri^e :  tliat 
here  was  no  divorce ;  for  tlie  hufband  might  come  to  her  a& 
well  at  ff^ilborough'Green  as  at  />. ;    and  as  to  the  huf^ 
b^nd,  it  does  not  appear  in  the  order  whether  he  is  in 
£ngland  or  not.    Order  confirmed. 

A  wife  56.  Rig*  V.  Ever/ley^  Trinity  Ter'm^  12,  Aw.  Sett.l^ Retn. 

nay  acquire  a  15, — The  order  takes  notice,  thzX  Thomas  PoUetf  lately 
oewfettJcincni  Jeceafed,  intruded  in  his  life-time  into  thc  parifh  of  Ever- 
r^ghTafttrthc  Py^  ^"^  ^^^^  he  was  lafl  legally  fettled  in  Hartley ;  it  then 
dtnth  of  her  proceeds  to  remove  Frances  his  wife,  and  her  three  children^ 
to  Hartley^  as  being  fettled  there  in  right  of  her  hufband.— 
Sir  Peter  King.  The  order  does  not  fet  forth  tliat 
fhe  has  not  gained  a  fettlement  fince  elfewhere ;.  for  it  is 
not  a  neceilary  confequence  that  fhe  is  now  fettled  where 
her  hufband  was ;  for  fhe  ipight  have  ^ined  a  fubfequent 
fettlement  elfewhere,  ^fpeciadly  now  m  regard  her  huf-* 
bttnd  is  dead :  and  the  order  was  quaihed. 


httihand. 
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J7-  St.  George's  v.  St.  Catbtrlne\  Eafter  Term^l.  Ge^.  u  The  fettlement 
tl  Rspu.  1474* — ^Two  jufticcs  of  the  peace  for  the  "^^^'''^jj^y  • 
owntjr  of  Surrj  remove  Ux  children  of  the  name  of  ^^^'^^1,^,^^ 
,  (hj^  from  St.  George's  in  Southwark  to  St,  Catherine* s  hnibiadfU 
\  sear  i&r  7««iMr»  as  to  the  place  of  tlicir  laft  legal  fettlement.  communicatMl 
Theparifli  of  St,  Catherine's  appeals  againft  this  order,  tofochofhw 
ladibe  fcffions  ftatc  the  following  cafe.«l^he  children  tfbefo,^' ^^ 
Rooved,  VIZ.  Lydia  CloyJ^  aged  fixtcen  years,  Elizr/hth  ea  a  fculei^^V 


£%d^^d  fourteen  years,  jinn  Cloydf  aged  ten  years,  Ca-  for  tbcmrdvcs, 
imae  CUjd^  aged  exghtyears>  James  Cloyd^  aged  four  years,  s.  p.  i.  Seo; 
sad  Sanaul  CUjdy  aged  three  years,  were  the  fons  and  ^^l^l%3^\ 
^ug^ters  of  John  Chyd  and  Lydla  Clcyd\   which  faid  j^",^^^  YVood- 
JfbH  Q^yd  the  father,  at  the  time  of  his  death,  was  le-  t^e^^  pift  34, 
^Jiy  fettkd  in  the  £aid  pariOi  of  St'.  Gather ine^'^nZ^  there  pi-  60. 
died,  and  that  none  of  die  faid  children  have  by  any  aft 
of  their  own  gained  any  fettlement  diftind  from  the  fet- 
tieineat  of  their  father;    but  that  after  his  death,  Lydia 
the  widow  and  the  faid  fix  children  went  to  dwell  in  tlie 
iaid  parilh  of  St.  George  in  Southwark^  when  fhe  took  a 
houfe  of  TWEJ.VB  POUNDS  a  year,  and  lived  in  the  fame 
above  four  months,  and  paid  the  queen's  tax,  but  never 
paid  any  rent  to  her  landlord :    now,  upon  hearing,  &c. 
diis  court  is  of  opinion,  that  the  faid  fix  children,  not 
bvin^  gained  any  fettlement  therafelves,  are  fettled  at 
the  (aid  parifli  of  St.  Catherine^  where  their  father  John 
Cloyd^  now  deceafed,  had  his  laft  legal  fettlement ;   and 
fiined  no  fettlement  by  living  in  the  faid  houfe  with 
tueir  mother.     The  feflions  therefore  difmiiTed  the  ap- 
peal, and  confirmed  the  order  of  the  two  jufticcs.     But 
thde  orders  being  removed  into  the  Kiqg^s  Bench,  the 
Court  faid,  the  order  iniinuates  that  the  mother  fraudu* 
lently  hired  this  houfe  to  gain  a  fettlement  withoi^t  dc- 
iigning  to  pay  any  rent,  and  as  if  fhe  was  not  to  be  re- 
paired thereto  ;  but  though  Ihe  might  not  have  paid  any 
rent  at  four  months  end,  yet  fhe  may  have  paid  it  now: 
there  is  no    diflin£tion  between  the  fettlement  of  chiU 
ilren  with  the  father  or  mother,  for  they  are  as  much  her's 
as  the  £ather's»  and  nature  obliges  her  as  much  as  the  fa- 
ther to  provide  for  them ;  fo  does  the  law ;  and  every  ar- 
gument that  holds  for  their  fettlement  with  the  father, 
holds  as  to  their  fettlement  with  the  mother.     The  rea* 
bvk  why  children  fhall  not  gain  a  fettlement  where  the 
wife  gains  a  fettlement  only  by  intermarriage  is,  becaufe 
it  is  no^  her  fan^ily,  but  her  hufband's,  and  fhe  cannot 
give  the  children  any  fuflenance  without  the  hufband's 
leave.  She  is  equally  punifhable  with  her  hufband  for  de- 
fcriing  her  ch;ldre|i  [a) ,  and  therefore  copld  no t  leave  them  (« )  Sc«  Vol.  1. 

behind  P*8«  33».  «• 
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behind  her.  Thefe  children  certainly  gained  a  fettlemeot 
with  their  mother,  and  therefore  tnefc  orders  muft  be 
quafhed  {a)» 

The  mother'*  ^8,  Rfx  V.  Si.  Patily  Sbadwell^  Trimtj  Term^  9.  Geo,  r. 
blir^  wf^rr^^  -*/55.— Upon  a  motion  to  quafh  an  order  of  two  jufticcs, 
Irr  children  '^  ^^  ^^  ^^'^  down  as  a  rulc  by  Eyr]&  and  Fortsscue^ 
where  the  father  7^/V^^)  tiiat  the  children  fhould  have  the  benefit  of  the 
intjoreigfter,  mother's  fettlement  where  the  father,  being  z.  foreigner ^ 
aod  has  nofci-  h^d  none  himfelf,  for  that  her  right  (honld  be  transferlred 
ifcment.^^  to  them,  and  that  under  fuch  circumilanc^s  they  fhould 
cifcs,  1 19.  '     'W)t  be  fent  to  the  place  of  their  birth. 

S.C,Andr.307. 

The  mother's  59,  Rex  V*  IVeJlerbam^  Hilary  Term ^  12.  Geo*  i.  f^Uj^ 
fectiemtnt  Hiaii  288.— The  cafe  ftates,  that  it  appearing  to  the  court  (of 
^•'*"'i*"^'^feffions>  by  the  teftimony  of  £//z.  Pinchen^  that  fhe  was, 

the  child,  when    ^  ^*        .    -'       ,  1      r -^        1         r  •    «•  1 

the  father's  fet-  ^^  ^"^  ^^^^^  when  the  laid  order  of  juftices  was  made,  a 

tiement  cannot  married  woman,  and  that  her  hulband  was  one  Thomat 

be  found,         Pinchen^  who  was  born  in  Wilt/hire^  but  in  what  place  or 

Itra.  6$j.        parifh  he  had  a  fettlement  he  never  informed  her,  and  (he 

does  not  know,  but  that  he  has  run  away,  and  is  fliU 

living  for  what  fhe  knows ;   this  court  quafhes  the  order 

of  juftices  for  the  removal  of  her,  and  her  child  aged  nine 

years,  to  thq  place  of  tlic  fettlement  of  the  laid  £//z.  Pin^ 

e/>r;f,-— Per  Curiam.     This  EU%.  Pincbin  and  her  child 

ought  to  be  fettled  where  Eiiz*  Pmcben*s  fettlement  was 

btJtore  marriage.     Order  of  fef&ons  quafhed. 

A  legitimate  60.  Rex  v.  ffooJend^  Hilary  Term^  13.  Geo.  I.  LJ.  Raym» 

child  may  gain  j^j^.-^John  Buncher  rented  a  tenement  at  Woodend  at 
a  new  fatic-  ^q|  ^  ^t^x^ '  and  inhabited  upon  it  fome  years.  He  died 
IIJ^therafteT  *hc  i^folv^nt ;  his  widow  then  removed  with  her  only  child 
lather's  death.  El\%ahetb  (the  pauper),  then  abo\^  fourteen  years  of  age, 
s,  c.  a.  Stra.     to  Paulpury^  into  a  mefluage  of  about  forty  (hillings  a  year 

746-  value,  and  fome  land  of  ten  pounds  a  year  value,  which 

»,seir.Caf.i24.  ^^  j^^^  ^^^  ^^^^^  ^^^  Ijf^^     'Y\\t  meffuagc  was  copy- 

B/R.H.  169.  hold,  as  was  likewifc  the  land,  which  was  let  to  a  tenant. 
Bar.  k.  B,  ii.  The  pauper  lived  with  her  mother  two  years  in  the  faid 
Foley,  a79«  mefluage. — Mr.  Re^v^  moved  to  quafh  the  order  of 
^'  ^j^^'t^c^c  feffions,  becaufe  the  widow,  having  gained  a  new  Jettlement 
t^Ktxv^^^  after  her  hufband's  death,  their  daughter  gained  a  fettle- 
ton,  port."  nient  alfo  as  part  of  her  family.  He  infiftcd,  that  there 
is  no  difference  between  tlie  eff*e£t  of  a  fettlement  gained 

(«)    In  the  Report  of  the  Cafe  fV^^ra  the  Court  would  havedoulbt^ 

of   Rex   V.    Woodend,    which   fee  ed  whether  a  fettlement  gained  un4er 

«A«vr,  pi.  60.    where  thU  pafe  of  the  head  of  a  family  could  have  b^ea 

St.  George's  v.  St.  Citherlne's  was  divefled  by  a  decivative  oik  froip  the 

cited,  it  is  faid^  cimt  if  it  hswl  been  un  inferior^ 

by 


ij  the  father  or  /i&^  mother  in  fuch  a  cafe  as  this ;  the  ino-       R>x  v. 
to  being  obliged  to  provide  for  the -children,  as  the  fa-    Woo»*«d^ 
Act  was  when  living.     That  fhe  could  not  leave  ^icr 
bughtCTy  nor  could  her  daughter  be  removed  from  her : 
iiGtif  the  widow  had  married  a  perfon  fettled  in  another 
pniih,  though  her  children  by  her  former  hufband  (un- 
der a  certain  age)  muft  have  gone  with  her  for  nurture^ 
ptticy  would  have  gained  no  fettlement  in  that  parifh  ; 
and  cited  the  cafe  o(  Rex  v.  St.  Xatherine's  {a)^  as  in  (^j  Aniot 
foint  -The  Court  direded  the  order  in  that  cafe  to  be  p.  3 ;»  pi^  57* 
rod,  in  which  it  was  ftafed,  that  John  Cloyd  left  a  widow  '•  ^^^^  ^*^* 
iod  fix  children  (four  of  which  were  more  than  fevcrt  ^^{,^^,-^14 
TOTS  of  ^e) ;  that  he  was  legally  fettled  at  5/.  Kotherine'%  \\>j^ 
It  die  time  of  his  death;  fliortly  after  which  his  widow 
ind  fix  children  went  to  dwell  in  the  parifli  of  St.  George*s 
SutbvMrki  that  none  of  the  children  had  then  gained  a 
iettlement  diftin£t  from  the  fettlement  of  their  father ; 
Ibt  die  widow  took  a  houfe  in  St,  George's  of  the  rent  of 
tirelve  pounds  a  year,  lived  in  it  four  months  with  her 
duldren,  paid  the  aueen's  taxes,  but  paid  no  rent  to  th(i 
fandlord.    The  juftices  in  feiEons  adjudged  this  lio  fet- 
tbKUt  of  the  children  in  St,  George'% ;    but  this  order 
^ns  quaihed  in  Mich,  Ternt^  i.  Gee.  i.  for  the  reafons  ai-i- 
Wgcd  by  Mr.  Rebve.     Therefore,  upon  the  authority 
of  thatcale^  the  Court  qualhed  the  order  in  the  pre** 
icatcaft. 

di.Tjnton  V.  IGng^s  Nortoftf  LeMtaJ^zesy  I726, 13.  GeOk  i*  thecfiiU  bf  i 
MSS. — The  fettlement  of  a  pauper's  mother  was  at  ^o"^*"  ^*»ote 
ff^mhlh^  in  Salt^ :   Ihc  married  a  Scotchmak,  who  was  a  fJj|J'JlJJtIl7s'^ 
bnrker  and  pedlar,  and  never  gained  any  fettlement  /«notVeniedwhcrt 
Sj^Umdy  and  during  the  time  that  the  &ther  and  mother  ^n,  but  (hall 
*crc  travelling  up  and  down  felling  their  goods,  thd  pan-  have  iA»  mttkf'^% 
per  was  born  at  the  parjih  of  IGng's  Norton ;  at  which  fci«te«»n«» 
time  the  juftices  of  the  feffions  at  Stafford^  doubting  where 
the  firtllement  was,  referved  the  matter  fot  the  judges  of 
^ffize;  and  the  connfel  for  Tyntm  infifted^  that  the  pauper 
^fl  tMfrani,  and  his  fettlement  properly  at  the  place  of 
^Krd). — But  Dormer  and  Fortescue,  the  Juftices 
tf  affize,  were  clearly  of  opinion,  that  the  pauper  was  fet-^ 
tU  at  iVortbling ,  and  Fortescue-  faid,  if  the  mothcf 
bn  a  fettlement,  the  child  is  no  vagrant* 

6a.  S^  6/Ws  t^.  St.  Margaret^ t^  Mich,  Term,  ^.  Get.  1. 1^  childhniol 
filej  287. — Sarah  Etheringion  and  her  daughter,  aged  fite  ■  woman  mar- 
pR,  were  removed  from  5/.  Marvareit  to  St.  Giles\  zi  '^f.^^^^^f^^ 
aiiig  the  place  of  Sarah*s  laft  legal  fettlement,  before  her  fctikment"*rhaS 
>iamage  with  an  Irijhman  who  bad  no  fettlement  \  and  have  tu  motbtr'i 
^  order  was  confiiwcd.  .    fetdemcou 

V01.IJ.  D  63.  ReK 


34  settLememt  sy  parentAgI!. 

A  mother  htv.  .63.  Rexv.  St.  digits  in  the  Fields^  Trifuty  Term^  6.  f^f* 
ing,  previous  to  Q^q,  2.  EDiTOR'siWSS. — Two  juftices  xtmovt  JacobMoile^ 
hermarnage,ac-  ^  ^^^^  j^^y  ^^  ,^j,^g  years  of  age,  the  fon  of  John  Made 

TOntinherown  dcccafed,  Dj  Anne  his  wife,  from  the  parifli  of  St.  Gileses 

right  by  r«rvt.    in  the  Fields  to  the  pariih  of  St,  Clement  Danes^  both  in 

tude,  after        the  county  oiAftddUfex.     The  patilh  of  5/.  Clement  Danes 

her  firft  huf.     appealed  to  the  next  feffions  at  Hicts's  Hall,  where  the  or- 

J'^^^'f*^*"-  der  was  qualhed,  and  tlic  following  cafe  ftated:— J^^;* 

fettlementby     Maile  is  tlie  fon  of  the  faid   John  Made  by  Anne  his 

marriagei  tlie     wife :  the  faid  Anne,  before  her  marriage  with  the  faid 

chUdren  of  her   Jacob  MaiUy  and  while  Qie  was  a  fingle  woman,  became 

firft  ^toand,  if  ^  {^^y^^m^  hired  by  the  year  at  the  wages  of  four  pounds 

fettlement^be  *'  P^^  annum,  to  Jofeph  Fellowby^  an  inliabitant  of  the  iaid 

unknown,  fliali  parifh^of  St,  Clement  Danesy  and  under  fuch  hiring  lived 

go  to  the  pari(h  with  him  in  tlie  faid  parifli  for  the  fpace  of  two  years^ 

where  the  mo-  ^nVi  thereby  gained  a  legal  fettlement  in  the  faid  parilh 

fctdJSlnf  in     ^^f°^^  *^^^  marriage  with  the  faid  John  Maile.      The. 

her  own  right,    place  of  the  nativity  of  the  faid  John  Maile,  the  father  of 

and  not  to  the     the  faid  Jacob  Mailcj  cannot  be  found  1   and  it  doth  not 

place  of  her  fe-  appear  that  tlie  faid  John  Maile  gAintd  any  I^al  fetric* 

cond  hufband*s  j^^^^  gj^^^  j^jg  birth,  nor  that  the  faid  Anne  gained  any 

s.  ct'^r&ir.  '^^^  fettlement  fince  his  deceafe  until  the  time  of  her 
Cafes,  171.  marriage  witli  Matthew  Simcoci  her  prefent  hafband } 
s.  c  T.  Burr,  wliich  marriage  took  place  about  two  years  fince.  The 
Sett.  Cafes,  legal  fcttlemcnt  of  the  faid  Matthew  Simcock  is  in  the  pa- 
pags  2.  .  j.j|h  of  5/.  Afartin's  in  the  Fields^  in  this  county,  which 

pariih  tlie  counfel  for  the  appellant  doth  infift  to  be  the 
place  of  tlie  prefent  fettlement  of  her  the  faid  Anne^  by 
virtue  of  her  intermarriage  with  Simcock,  and  alfo  of  the 
faid  Jacob  Maile  her  fon  in  right  of  his  faid  mother,  and 
tliat  he  hath  not  any  legal  fettlement  in  the  faid  pariih  6i 
St.  Clement  Danes.  And  upon  hearing  what  was  further 
aliedged  by  the  counfel  for  the  parifh  of  St.  Giles,  who 
infift  that  tlie  faid  pariih  of  St:  Clement  Danes  ought  to  be 
deemed  the  fettlement  of  the  faid  Jacob  Maile^  in  regard 
his  faid  motlier's  fettlement  was  in  the  faid  parifh  ;  this 
Court,  upon  confideration  of  the  premifes,  is  of  opinion, 
tliat  tlie  faid  ]>ari(h  of  St.  Martins  in  the  Fields  ought  to 
be  deemed  the  place  -of  tlie  legal  fettlement  of  the  faid 
'  Jacob  Maile,  as  being  the  place  of  the  prefent  legal  fettle- 
ment of  his  laid  mother,  by  virtue  of  her  marriage  with 
Simcock.  1  he  feffions,  therefore,  allow  the  appeal,  dif- 
charge  the  order  of  the  two  juftices,  and  remove  the  pau- 
per from  St.  Clement*^  to  St.  Martin  s.  Thefe  orders  being 
removed  into  the  Court  of  King's  Bench,  Corbbtt, 
,  ferjeant,  agreed  that  the  child,  when  removed,  muft  be 
fcnt  to  the  iaft  legal  fettlement  of  the  father,  where  that 
happens  to  be  known ;  and  it  is  reafonable  that  where 

the 
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te  fethcr's  fettlcmcnt  is  not  known,  the  child  fliould  be      R«x  »• 
iat  to  tie  m§tb£r^s  fcttlemcnt ;  for  every  child  is  part  of  ^'^•^''•*'**  '* 
tor  6ini!y  of  this  parent,  and  ought  to  be  removed  when  '^''*  "**•••• 
1&  parent  removes  ;  and  he  cited  St.  George^t  v.  St.  Ca- 
therine's (tf),  and  the  cafe  of  Pauijberry  v.  fVoodend  {b)S*)  ^^^ 
-%MSz%/f€rjeanty  to  quafh  the  order  of  feffions,  now  in-  ^*^'  ^*'  ^'  ^^* 
Bed  that  a  child  is  only  to  be  fent  to  the  laft  legal  fettle-  it  ,iUc"  Rqx""' 
Bent  of  the  mother  which  (he  has  acquired  in  her  own  WoodeQd,pa|«* 
iffat,  but  not  where  it  is  gained  by  virtue  of  marriage  32,  pL6o. 
Q  tbe  right  of  another,  for  that  is  not  derivative  to  the 
diiUren  when  they  have  gained  a  former  fettlement,  as  in  ' 
rius  cafe,  for  this  child  was  well  and  legally  fettled  at 
&  Qemnft  Dartes^' the  place  of  the  mother's  fervice;  and 
6e  cafes  cited  fa(l  iincbr  this  diftihdion,  for  in  both  of 
them  the  fecond  fettlement  of  the  mother  was  gotten  by 
kr  in  her  own  right  by  renting  a  tenement  of  ten  poan^ 
2  jcar.     The  prefent  pauper  Jacob  Maile  was  Aevcr  in 
I/.  Giles' ^  pari(h,  aAd  if  ht  had  he  cotrid  not  be  fettled 
ftwej  artd   he  cited  the  cafe  of  Cumner  v.  Jldiiton  (a) .  (m)  s»ik.  ^%u 
^Page,  Juftiee.     The  fecond  marriage  of  the  mother  5»*- 
A»  not  gain  a  new  fettlement  in  the  htifband's  pari(h^""*P"«^'5» 
fer  her  children.     The  child  now  removed  had  aftually  plge^,*"^ 
|«ncd  a  fctttemcnt  derivative  in  the  parifli  of  Su  Clement  PU41.  * 
f^anes^    and  therefore  the  order  of  feffions   is  bad.-^ 
hiOBYK,  JufRce,   It  is  certain,  that  wh6r^  the  father  has  a 
fctdement,  his  children  muft  be  fent  there.     It  is  true, 
6at  nurfe  children  cannot  be  fcparated  from  their  mother, 
lot  that  is  o A  account  of  nurture^  and  tliey  cannot  gain  a 
fcrticment  by  refiding  with  the  mother  for  this  purpofe; 
Ibr  they  are  to  be  maintained  by  the  parifh  where  they 
3re  onginally  fettled.    T  he  father,  in  the  prefent  cafe, 
td  no  fettlement  in  the  pirifh  of  St.  Clement  Danes ^  in 
%hich  parifli  the  cihild  was  born ;  but  by  this  new  fettle- 
pent  in  ^/.  Gileses  the  pauper  ceafes  to  be  a  parifhioner 
in  St.  Clefnent*%\    The  father's  fettlement  cannot  be  dif- 
tovcrcd,  and  the  child,  I  conceive,  ought  to  be  fettled  at 
ftat  place  in  which  the  mother  was  fettled  at  the  time  tlic 
Jtoler  was  madfe.-^LEK,  Chief  Jufticc.  The  only  queftion 
5s,  Whether  the  fettlement  which  tlie  mother  gained  by 
ker  fecond  marriage  in  St.  Martinis  in  the  Fields^  gains  a 
fadcmcnt  for  Jacob  Afaile^  who  was  born  in  the  parillh 
^  St.  Qemeni  Jjanes  F  And  this  very  queftion  was  detcr- 
ttmed  in  the  cafe  oiV^angford  v.  'Brandon  (a) :  upon  the  (a)  Cunh.^^^ 
wthority  of  this  cafe,  therefore,  1  am  of  opinion,  that  the  Ante,  page  »^ 
ptfent  order  of  feilions  is  bad,  and  that  tbe  child  is  fet-  ^'  ^^* 
tied  in  St.  Clement  Danesy  where  it  was  born,  and  where 
^  mother  had  a  fettlement  in  her  own  right,  and  that 
^  iettlement  is  not  afFe£lcd  by  the  mother's  fecond  mar- 
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R*x  ».       riage  and  removal  into  the  pariih  of  5/.  Martin's  in  ti 

St.  Guesin  Fields. — The  CouRT,  on  a  fubfcqucnt  day,  quafhcd  th 

THE  FZ1.LDS.  order  of  feflions,  and  reftorcd  the  order  of  the  two  jul 

tices,  removing y^r^A  Maiie  from  St.  Gileses  in  the  Fields  t 

the  parifh  of  St.  Clement  Danes, 

A  mother,  du-       64.    Berkhampjlead  v.  St.  Mary^   North-Churchy  Eoftt 
rifiK  the  life  of    Tcrm^  8.  Geo.  2.  -A/5S.— The  cafe  fpecially  ftatcd  was,  tha 
c«ul*oi  «"o  i     7^*«  Woodward,  being  fettled  at  North-Church,  went  wit 
different  fettle-  ^  CERTIFICATE  to  ^Ihury^  where  he  was  made  churcl 
nent  for  her     clerk,  and  executed  the  office  for  fome  years,  and  thej 
children  from    ran  away  from  Mary  his  wife  and  three  children.     Sora 
l!Iw\^fr^m'*^^  time  after  Mary's  mother  dying  left  her  two  houfes  ii 
their  feibcr  by   North^ChuTchj  one  in  fee  and  the  other  for  life ;  and  Mar 
parentage.        went  with  her  children  and  refided  in  one  of  thefe  boufe 
for  two  years,  but  not  having  fufficient  (he  applied  fo 
rcHef  to  the  pariih  for  her  and  her  children.     The  huf 
band  never  returning,  two  juftices  make  an  order  to  re 
move  the  children,  the  youngeft  of  them  being /even  year 
old,  to  Mbury,  as  to  the  place  of  their  father's  fettlemeni 
The  feflions  on  appeal  quafhed  the  order. — Hard  wicKi 
Chief  Jujiice.  As  this  cafe  is  ftated,  the  mother  cannot  gair 
a  fettlement  for  her  children :  the  father,  whilft  alive,  ii 
the  head  of  the  family;  and  the  children  muft  derive  thei 
fettlements  through  him.    As  to  the  cafe  oi  foreigners  oi 
Scotchmen  who  have  no  fettlement,  they  are  fingular  cafes, 
ftnd  the  wife  gains  a  fettlement  through  neceility :    bui 
there  never  was  an  inftance  where  the  wife  was  iield  tc 
acquire  one  during  the  life  of  her  hufband.    The  hulband, 
in  right  of  his  wife,  has  a  title  to  live  at  North-Churchy 
iMit  he  can  gain  no  fettlement  there  without  a  reiidencc 
for  forty  days.    There  muft  be,  in  all  cafes,  an  inhabit 
tancy :    Jbc  wife's  inhabitancy  at  North-Church  with  hci 
chilaren  is  not  the  inliabitancy  of  her  hufband.    Afemt 
covert  cannot  by  refidence  gain  a  fettlement  for  her  huf- 
band :  the  only  doubt  is,  whether  his  being  ftated  only 
to  have  been  a  clerk,  we  are  bound  to  look  on  this  ap- 
pointment as  for  life.  — Pace  and  Probyn,    Jufticei^ 
agreed.    But  Lee,  Juftict^  feemed  to  think  tliat  the  mo- 
ther could  gain  a  right  of  refidence  for  her  children  at 
North-Churchy  but  tliat  fhe  could  not  gain  a  fettlemeot 
ibr  them  during  the  father's  life. 
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6f  Rn  V,  Barton  Turfe^  Trinity  Term^  8.  W  9.  Geo.  2.  A  chiM  of  ten 
■  krr.  S.  a  49. — ^Two  jufticcs  removed  Deborah  Afflny«"ofagewho 
^  im  Hoppifburgh  to  BarmTurfe  and  upon  app^  coii^  ^ai^TfatlmU 
inn  the  order,  and  uate  the  following  cafe  :—7)b<?OTtii  from  his  fa- 
i^  married  Deborah  the  daughter  of  Francis  Brotvne^  THF.i,inay,af. 
ijTing  then i>^^0r^2^  (the  perfon  removed)  his  daughter,  tcrthc  death  of 
rf  the  age  of  ten  years  or  thereabouts.     Thomas  Man  '^1,'/"^*'^*^^^ 
iiired  a  farm  of  the  yearly  value  of  an  hundred  pounds  in  ?/"^f»f  from  Wt 
^parifli  oi Barton  Turfe^  where,  after  ferving  tlie  office  mcH-hek  by 
flf  ovcrfcer,  he  died.      After  his  death,    Deborah  his  going  with  l»er 
widow  removed  from  Barton  Turfe  to  Happifburgh^  and '"'*>  *"o*^  1^' 
telt  there  in  a  houfe,  and  occupied  lands  thereto  be.;^.^;,;^^,^^ 
kaging   of  the  yearly  value  of  four  pounds,    which  part  of  her  fa* 
fcflfe  and  lands  were  given  to  her  by  the  will  of  Francu  mily  upon  her 
fcaw  her  &ther :  and  Deborah  her  daughter,  being  then  o^"  «ft»»s  «wl 
rfthcagcof  thirteen  years,  went  and  l^^ed  there  with ijJ^'J'^^^'Jj^J^  . 
Iicr  mother  as  part  of  her  family  ( tliere  being  then  fevcral  fuch^chlSd  It  U 
isDs  and  other  children)  for  about  tlie  fpace  of  one  year  not  neceflary  to 
adahalf.  The  Sessions  adjudged  that  the  {s^ADeborah^^^t  that  it  had 
lliedanghterdid  gain  ^  legal  fettiement  in  Barton  sr^r/f  n-atgaincd a fct* 
a  right  of  the  faid  Thomai  Man  her  father,  who  was  le-  |.|J™*"^  ^"^  *''  - 
plly  fettled  there ;    and,  having  once  gained  a  legal  fet- 
tiement in  Barton  Turfe^  could  not  afterwards  gain  a  fub- 
iqiicnt  legal  fettiement  in  Happijburgh  in  right  of  the 
w  Deborah  Man  her  mother,  who  had  a  legal  fettiement 
tiicre  by  dwelling  in  a  houfe  and  occupying  lands,  of 
thich  the  inheritance  was  veiled  in  her  as  aforefaid,  by 
kr  going  and  living  diere  with  her  faid  mother  as  a  part 
ti^fmCAj  in  manner  aforefaid.     Thefe  orders  being 
wnovcd  into  the  Court  of  King's  Bench,  Mr.  Preston 
Qorcd  to  qualh   them  on  the  authority  of  the  cafes 
&.  Georges  v.  St.  Catherine  (a),  and  the  cafe  of  JRex  v.  W 1.  W.Ray, 
W9odend{b). — ^Mr,  Lloyd  in  fupport  of  the  order  o{\^^^^^^^^ 
fefions  urged,  that  it  appears  upon  the  order  that  Deborah  Foley,  291. 
Ac  pauper  was    the  daughter-in-law  to  Deborah    the  Ante,  page  3 1, 
iughtcr  of  Frattcis  Browne^  and  not  her  own  daughter;  I^J*  S7. 
fcr  the  words  are,  "  Thomas  Man^  who  married  Deborah^  (^)  Ante, 
Wng  then  a  daughter."     Now  a  mother-in-law  is  not  P^s*  3»i  pl-  6o* 
Wnd  to  maintain  the  children  of  her  hufband  by  a 
fcnner  wife  either  by  nature  or  by  law  (c  j,  and  therefore  [A  *•  Buiftr» 
Wrparifliis  net  bound  to  doit.— Probyn  and  Lee,  Juf-  34-5-  See  vol.  i, 
toj,  held  the  word  **  then"  to  refer  to  tlie  time  of  hiring  P*^'3'7>  3i»^ 
4e&rm ;  and  then  Probyn,  Jujhce^  faid,  the  cafe  will  be 
*J  more  than  this :    Whether  a  widow  removing  with 
^  diildren  to  her  own  eftate,  from  whence  fhe  is  irre- 
^BViable^  does  or  does  not  acquire  a  fettiement  for  her 
thildrcn  who  remove  with  her  as  part'of  her  family ;  and 
"poa  the  caf^cited  it  is  clear  (he  docs.— Page,  Ju/iice^ 
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Rix  V.      agreed  with  Probyn's  conftruftion  of  tlic  words  as  fm- 
Bar T OK     porting  that  Deborah  the  pamper  was  own  daughter  to 
TuRrx.      jDeborab  the  widowl-r-LEE,  Jujlice^  alfo  concurred  in  it : 
but  he  obferved,  that  it  appeared  that  tlic  daughter  wa^ 
then,  ten  years  of  age ;    which  circumftance  raifed  fome 
doubt  in  him.    It  is  certain,  he  faid,  that  a  fettlement  i^ 
^ined  equally  in  the  cafe  of  A  mother,  when  tlic  father 
IS  dead,  as  in  the  cafe  of  A  father  by  a  legitimate  child* 
But  his  doubt  was  upon  tlie  age  of  the  child,  which  was 
Un  or  more  when  the  mother  went  into  the  parilh  of 
Happijburgh\   wherea§  in  tlie  cafes  cited  the  age  of  the 
children  was  under  feven  years.     He  faid,  he  did  not  put 
it  on  the  foot  of  nurture ;    but  doubted  whether  a  child 
acquires  a  new  fettlement  after  that  age  by  going  with  thoi 
mother  to  the  place  of  her  fettlement. — Probyn,  yuftice. 
It  appears  upon  the  order  of  fefiions  that  this  child  ha<l 
not  acquii^ed  any  fettlement  of  her  own.      She  muft, 
therefore,   follow  the  fettlement  either  of  her  father  cc 
mother.     Now  in  all  thofe  cafes  that  have  been  mcn-. 
tioned,  the  child  had  the  fame  fettlement  under  the  father 
as  this  child  had:  and  this  order,  a^  now  returned,"  pre-i 
vents  us  from  furmifing  that  Ihe  gained  any  fettleoien^ 
of  her  own.     Indeed,  if  the  child  be  under  feven  years  of 
age,  it  muft  go  with  the  mother  for  nurture ;  but  that  ia 
Dot  the  preftnt  cafe. — Pace,  Juftice-     1  think  the  age. 
irkikes  no  difference.     Indeed  on  account  of  nurture  ^' 
child  under  feven  muft  go  with  its  mother ;    but  it  re-^ 
mains  fettled  at  the  father's  parifh,  and  muft  be  main- 
tained by  that  parifh.     But  where  the  mother  goes  to  an 
c^ftate  or  her  own,  from  which  ftie  is  irremoveable,  a  child 
may,  after  the  father's  death,  gain  a  fettlement  under 
THE  MOTHER  as  Well  as  it  could  under  the  father.— 
Lee,  Juftice.     I  always  took  it,  that  in  cafes  oi  legitimate 
children  the  6rft  thing  to  be  enquired  into  was  the  fet- 
tlement of  THE  FATHER  :   if  that  cannot  be  found,  then 
indeed  the  child's  fettlement  mvift  follow  tiiat  of  the 
MOTHER.     But  this  being  a  derivative  fettlement  from  the 
^  father,  and  the  child  being  of  fo  advanced  an  ogCy  1  fhoiild 
'  think  it  right  not  to  be  broken  into  and  transferred  to 
that  of  THE  MOTHER,  unlefs  it  appeared  that  the  daugh- 
ter had  acquired  a  fettlement  of  l>er  own.     Upon  thia 
doubt  the  queftion  wa$  adjourned  ;  and  when  it  came  on 
again.  Lord  hiARDVfiCKE,  Chief  Jufiice^  faid, he  did  not 
know  any  fuch  difference  between  one  kind  of  fettle- 
ment and  another.     The  father  and  mother's  fettlement 
is  juft  the  fame  cafe.     In  the  cafe  of  Taulfkury  v.  PVood^ 

/«)  Ante  end{a)y  the  child  was  thirteen  or  fourteen  years  of  age. 

page  32.  pi.  6o,  X  tliink  the  order  muft  be  quafhed.— Lee,  Ju/fice.    I 

never 
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jcrer  apprehended  any  difference  between  the  cafe  of      R^x  v, 
THE  FATHER  and  THE  MOTHER  ;   for  that  is  the  very     Bartom 
■  im  when  a  fettlcmcnt  is  to  be  gained ;    but  1  thought      Tv«f  i. 
I  dat  if  the  child  vras  of  fnfficient  age  to  gain  a  fetttlement, 
It  might  have  been  neccflary  that  it  fhould  appear  upon 
I  i:  order  that  no  fubfcqucnt  fettlement  had  been  gained 
I  hhch  child.     In  the  cafe  of  St.  George's  v.  St.  Cathe- 
f  me\  (fl),  it  is  ftated  that  the  child  had  not  gained  any  («)  Ante, 
fcbfequent  fettlement.    In  P<iuljbury  v.  fVoodend  {b\  itV^Kc  j»iP^57t 
ire  not  fo  ftated,   nor  any  thing  either  one  way  or  (*)  Ante, 
fflother.    I  had  a  notion  that  it  had  been  held  ncceflary  P*g«3*«  pi.  60, 
that  this  fhould  appear ;    and,  upon  looking  into  my 
notes,  I  find  it  was  fo  in  the  cafe  oilVohurn  v.  Poking  (r  J,  (c)  Sett.  &  Rem. 
where  two  children,  the  one  tivelve^  the  other  eight  years  V* 
old,  were  fcnt  to  the  father's  place  of  fettlement  as  the  ^^JJ*  ^J*^ 
yhcc  oi their  laft  legal  fettlement.    An  exception  was  ta-  pi.  A. 
ken,  that  the  children  appearing  to  be  of  thefe  ages,  their 
fedicr's  fettlement  did  not  neceflarLly  give  them  a  fettle- 
ment in  the  fame  place :   and  Parker,  Chief  Jujlice^  laid 
it  down,  that  where  children  are  under  feven  years  of  age, 
the  lather's  fettlement  is  their  fettlement ;  but  if  they  arc 
above  (even,  tlien  the  law  fuppofes  that  they  may  have 
gained  a  fettlement  for  themfelves,  unlefs  the  contrary 
appcan,  and  therefore  Ihall  not  be  taken  for  granted  to 
\ft  fettled  with  the  father :   fo  that  it  feems  fuch  chil- 
iben  above  feven  years  old  muft  be  taken  to  have  gain- 
td  a  fubfcqucnt  fettlement  for  themfelves,  unlefs  the  con- 
trary appears.    And  iii  the  cafe  of  Edgware  v,  Harrow  (d) ,  (<n  Foley,  tp^, 
Parker,  Chief  Jujlice^  held,  that  the  fettlement  of  chil-  Ante,  page  22, 
drcn  was  not  gained  by  inker itance^  but  by  their  being  P'*  *5« 
vremoveahU.      The  cafe  of  Pauljbury  v.  fVoodcnd  [e)  is,  («)  Aate,  page 
bowcver,  direftlv  contrary  to  the  cafe  of  fVeburn  v.  Wo-  3*>  P*«^«^ 
fc»j,  and  is  exaaly  the  fame  cafe  with  the  prefent ;  for 
there  the  child  was  fourteen  years  of  agp,  and  it  is  not 
there  ftated  that  Ihe  had  gained  no  other   fettlement 
Therefore,  though  I  have  no  note  of  that  cafe,  I  am  not 
for  fctting  the  queftion  at  large  again. --Lorj>  Hard- 
vicKE,  Chief  jujiice,     1  believe  in  the  cafe  of  Edgware 
».  Harrow^  it  was  faid,  that  there  fhould  be  negative 
words  that  they  had  gained  no  other  fettlement ;  but  it 
B  going  a  great  way  to  prefume  a  fettlement  where  none 
appears :   and  it  is  here  fufficiently  ftated  to  be  the  place 
of  the  legal/ettlement  of  tht  child, — VROBYtf^  J  uflice.  The     , 
derivative  fettlement  of  a  child  from  his  father  is  what 
he  has  a  right  to  by  inheritance. — Lord  Harpwicke, 
Chief  Jujiice.     If  we  go  into  prefumptions  upon  fpeciaj 
ordcn,  it  muff  make  them  very  uncertain ;   tlie  latter  re- 
folotions  are  tP  be  followed.— Both   the  orders  were 
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I 
If  a  mother,  if-      66.  Rex  V,  Oultotiy  Mich.  Tcrm^  9.  Geo.  2.   Burr.  J,  C,     j 
**■■  !|^®^"^**  °^  64* — Two  jufticcs  remove  Francis  Ailmcr^  under  the  age    . 
fide  forty'llay?'  ^^  ^^^  ycars,  Rachael  Ailmer^  under  the  age  of  cught,  and 
ppon  a  copyhold  Joht\Ailmer^  under  the  age  of  five  years,  from  Wells  next   . 
eftate  which  ftie/A^  Sc-j  to   Oulton,     It  appeared,  upon  the  hearing  of 
had  before  his    ^itnefles,  that  John  Ailmer  their  father  was  fettled  in  Ow/- 
?*ht  mcVb^-  ^^^^  ^"^  ^'^^^  ^^^^  children  were  born  there ;    that  their 
by  sains  a  n^w"  jnother  had  a  copyhold  mefluage  and  lands  in  fiurnham 
fculcojcnt,        Qvery  in  her  hufband's  life-time,  and  aft^r  her  hufband's  , 
which  (hp.li  be-   death  removed  thither  with  her  faid  three  children,  an4 
^"8  f°^*.^^^"  dwelt  in  the  faid  houfe,  and  dwelt  and  continued  there 
that  which  they  ^'^^  them  three  months  and  upwards,  and  then  fold  the 
had  before  in     faid  houfe  and  lands,     it  was  contended  by  the  counfel 
fight  of  thejr     for  the  appellants,  that  the  children  had  gained  a  legal    I 
father.  fettlcment  in  the  parifli  of  Burnh^m  Overy  in  right  of    ! 

their  mother.    But  the  feffions  confirmed  the  order  'of    ; 
tlie  two  juftices,  and  refufed  to  ftate  a  fpecial  cafe ;    but    ' 
returned  the  order  and  the  exception  to  tlieir  decifioi^ 
into  the  Court  of  King's  Bench,  where  it  was  moved  to 
(a)  Ante,  32.     qualh  tliefe  orders,  and  the  cafes  of  Rex  v.  ff'oodend(a) 
rb)  Ante,  31.    and  St.  Geor^e\  v,  St.  Catherine's  (If)  were  cited  ;  but  a  dif- 
ficulty aroferefpeftingtheproprietyofgrantingarule  when 
.  -     .»        no  fpecial  cafe  was  ftated  in  the  order  (r). — But  the 
pointof  the  cafe  Court  (d)  faid,  This  is  plainly  a  determination  con- 
poit.  **  appeal   trary  to  law.     If  the  fafts  be  true,  the  exception  to  the 
tothefcflions."  order  is  right ;  for  it  has  been  often  holden(^Jin  this  court, 
[J)  Ld.  Hard-    that  a  child  after  the  death  of  the  father  may  gain  a  fettle -r 
^*^^!'  ^  ment  under  the  mother  as  well  as  it  misrht  before  under 

t-y^:     the  father  (/).  "  ^ 

Mr.  J.  Probyn.  («)  Vide  ante,  page  29  to  42.  (/)  Sec  the  cafe  of  Rex  v.  St.  Botolpb's,  Bi- 
ftiopfgaic,  ante,  page  25,  pi.  51. 

The  mother's  67.  Rex  v.  St.  Mutthe-J's^  Bcfhnal  Green^  Mich.  Term^ 
fettlcmrnt  is  the  ^^.  Q^^^  2.  2.  Bun:  S.  C.  /ifii.— Elizabeth  Taylor  was  boru 
I^r'lhiidTcnaid  "^  ^^e  precinft  of  St.  Katherine\  and  married  Edward 
grandciiUdr-n,  Brazief,  whofe  fettlement  is  unknown,  aad  who  died 
if  their  rcfpcc-  many  years  ago:  his  widow  afterwards  married  J/aac 
tive  fatljers  had  Coiffeau,  a  Frenchman,  who  never  gained  a  fettlement.  The 
for^hJrcrno'  ^^^^  ^^^'''^^  Coifeau  and  his  wife  liv«d  many  years  togctlic? 
difference  be-  "^  Bcthnal  Green  parifh  ;  and  had  Abraham  ^Coiffeau,  bojJHi 
twccn  ac(iuired  in  the  faid  parifh,  who  married  Mary  Dormer  (the 
and  dtrivtive  per),  who  \va8  born  in  the  fame  parifli.     Peter  D  1 

rcttk'mems.       whofe  daughter  Mary  was  married  to  Abraham  Co  \ 

was  fettled  in  the  parifli  oi  St.  Leonard^  Shoreditch. 
counfel  for  fupporting  the  order  attempted  to  fet  | 

diftinAion  or  preference  between  acquired  and  deri  l 

ffttlements. — Lord  Mansfield.     Upon  this  on  .   u 
muft  be  taken,  that  5/.  Katherine's  was  the  place  of  fettle- 
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sent  of  Elixabeth  Coiffeau\  her  hulband  had  np  fettle-*  R'^sv. 
iDcnt;  therefore  her  Ion  and  his  wife  muft  be  fetdcd  St.  Mat- 
ihcre  too. — Mr-  Justice  Foster.  It  is  a  common 
oky  that  if  the  fedier's  fcttlement  cannot  be  found,  you  q 
go  back,  to  the  grandfather. — Mr.  Justice  Wilmot. 
Birth  gives  even  a  legitimate  child  a  fettlement,  if  its 
pients  had  none.  Abraham  Coiffeau*^  fettlement  muft 
ibiiow  that  of  his  father,  if  his  tatlier  had  any:  but  ia 
this  cafe  the  father  had  none ;  but  his  mother  had  one 
fin  5/  Katherini^) ;  therefore  his  fettlement  (and  confe- 
qBcntly  that  of  the  pauper's  wife)  was,  where  his  mother 
was  fettled.  There  is  no  merit  or  pre-eminence  betwixt 
fcttlcments  ;  they  depend  upon  pofitive  law ;  therefore 
riicrc  is  no  difference  between  an  acquired  and  derivative 
iettkroent.  To  tliis  the  reft  of  the  Judges  agreeing, 
th(  order  of  feffions  was  quaihed. 

68.  Rex  t/.  Long  IVittenham^  Mich.  Term,  25.  Geo.  3,  A  widow,  by 
MSS.^ About  the  year  1764  John  fP^eJial  went  with  his  '^f'^l^^^]^ 
wife  Jane  under  a  certificate  from  Lonz  Pf^ittenbam  to  re-  ^JJJ'^fl'l!!!^* 

ti        TT  t  •!  ^1  1/-1  gams  a  icttie- 

Meat  Upton^  where,4n  the  year  1705,  he  purchaicd  a  cot-  njem  for  htrfdf 
tagc  with  a  ftnall  piece  of  ground  for  five  pounds.    He  liv-  and  children 
fid  in  tlie  cottage  with  his  family  under  the  certificate  till  who  arc  note- 
bis  death,   which  happened  on    the   15th  of  ^^^^«^rr  Jhr^Mi^' ^ 
1784,  and  had  four  children  born  there,  John^  fflliiam^  noT*^dewitii* 
i^y,  and  Rachael.    A  little  before  the  fether's  death  he  her  during  th« 
ad  all  his  family  except  Rachael  were  feized  with  the  ftMraHtim,  by 
imall-pox,  and  became  aftually  chargeable  to  the  parifli  '^^^^^{^^^'^ 
^Uftott,     The  mother  and  three  children  were  ill  of  the  ^t|^*  *^ 
finaU-pox  at  the  time  of  the  father's  death,  and  con-i 
tinucd  to  refide  in  the  cottage,  and  were  chargeable  to  the 
parifli  of  Upton  for  ten  weeksrj  the  eldeft  fon  being  nine- 
ten,  and  heir  to  his  father.     Rachael^  before  her  father's 
fcath,  to  avoid  infeftion,  was  removed  to  the  houfe  of  a 
broihcr-in-Iaw  in  the  fame  parifh,  and  was  to  return  to 
iiCTown  family  when  they  fliould  be  recovered,  which  fhe 
aevcrdid.     At  the  end  of  ten  weeks  from  thp  death  of 
jAe  father,  the  mother  and  all  the  children,  including 
ftchaelf  were  removed  by  an  order  of  two  juftices  from 
uftmxo  Loh?  IVittenhitm'y   and  the  sessions  confirmed 
w  order. — Mr.  Milles  and  Mr.  Abbot  fhewed  caufe. 
*bcy  laid,  tliat  in  order  to  give  a  fettlement,  it  was  nc- 
""ry  that  the  pauper  fhould,  refide  and  be  irreraoveable 
fort^days  complete;   that  a  widow's  ^«<2rtf«//W  was 
-thirty-nine  days,  exclpfive  of  the  day  on  which  her 
md  died  [a)  ;    and  they  cited  feveral  cafes  to  fhew  («)S<ctnrd 
^ttn,  in  murder,  and  in  other  cafes,  a  day  was  to  be  ^'®'*'«  *•  '"^^ 
fwkoncd  inclujivcl)  o\  exclufively.     Besides,  quarantine  was  '^* 

merely 
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Rix  «v      Bjerely  a  pcntiifSon  to  inhabit,  and  gave  no  intercft  in 
Lo]i«WiT«  ^^  pfemifcfi,  which  di^cended  to  the  heir  at  Jaw;    it 
TKMHAM.     therefore  Ihould  not  give  a  fettkmcnt.    And  as  to  tlie 
(i)  Boer.  S,C.  ^'^  ^^  ^*^  ^'  Pairtfwick  (^),  they  faid  the  point  was  not 
^83.  ^     much  confidered  there,  the  queftion  having  been  chiefly 

IIS  to  the  fettlement  of  the  fecond  hufband  and  children, 
which  was  endeavourpd  to  be  fupported  of  the  wife's 
right  to  dower  unafligned.  That  certificate  perfons 
coald  only  gain  a  fettlement  by  the  mpdes  prcfcribed  by 
the  ftatute :  but,  admitting  the  mother  gained  a  fettle* 
ment  for  herfclf,  tlie  children  ought  not  to  gain  a  deri- 
vative fettlemcnt,'particularly  Rachael^  who  was  never  with 
her.— Lord  Mansfield.  She  was  irremovea^ble  du- 
ring the  forty  days. — Bullpr,  Jultice,  As  to  the  fettle- 
ment of  the  motlier,  Rex  «/•  Pain/wick  is  in  point :  ono 
cafe  is  enough  on  fettlement  law.  There  is  no  pretence 
to  fay  the  children  were  emancipated;  Rachael  was  put 
l^way  only  tp  pr^fycnt  infeftion.— Ordj^HS  Quashej}. 


JII,  Of  cmancifallon^ 


6hikiren  sfrer  69.  Dumhktm  v.  Beckferd^  Eajier  Term^  7.  Wilh  3, 
fcven  years  of  2.  Salk.  470. — A  girl  of  near  thirteen  years  old  had  been 
age  naay  be-      ^^  DumbUton^  in  the  county  of  Glouceflcr^  and  had  always 

Mwd  irom  their  *^^^^  ^^"^^""^  ^^^^^  Her  father  was  le- 

parcnti,  and  gaily  fettled  at  Beckford  in  the  fame  county.  She  want- 
fain  fettiwnents  ing  relief  was,  by  an  order  of  feffionsj  charged  on  the 
|or  ihcmfclvcs.  parifh  of  Beckford^  bccaufc  her  father  was  fettled  there. 
This  order  was  removed  into  the  Court  of  Kiqg's  Bench 
by  f^rZ/VflW.— Et  per  Curiam.  The  order  muft  be 
quafhed  ;  for  although  until  J  even  years  of  age  children 
are  accounted  nurfe  children^  yet  they  muft  afterwards 
have  maintenance  from  the  parifhss  where  they  them- 
felves  arc  /cttled  ;  and  for  any  thing  that  appears  in  the 
prefent  order,  this  girl  may  have  gained  a  lettlemeixt  for 
herfelf. 

70.  Ea/hvoodhey  V.  Wejlwoodhey^  Trinity  Term,  7.  Geo.  I, 
oic^^clnoVa^^^^^  ^^^^^-  438-— Upof^  appeal  from  aa  order  of  two  juftices 
his  LiKer  into    ^^  the  removal  of  Robert  Baker ^  Elizabeth  his  wife,  and 
inofher  pari/h    7homas  their  fon  under  feven  years,  from  the  parfli  of 
»  hit  behind,     fVeflwoodhey  to  the  parifli  of  Eafiwcodkey^  the  feflioni  ftate 
twk^for  Wm'^  the  faft  fpecially  for  the  opinion  of  the  courts  :— That , 
Jti7.  is  divid^    iorx^j  years  fince^  Thomas  Baker ^  the  father  of  this  Robert^ . 
from  Ills  faiher^s  faniiiy,  and  cannot  dtn'tvc  a  new  fettlement  from  him.     »•  Seff*.  Caf.  129.      , 

W9^, 
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»  feifcd  1  n  fee  of  a  freehold  eftate  in  the  parifli  of  ttamf-    E  AtTweoo- 
kaMarfhal  in  the  county  of  Berk$,  where  he  lived  till  ""J:!)^"*' 
the  year  1697^  and  bad  this  fon  Robert^  who  was^  at  that    ^.     *    ' 
lime  eight  year?  old.    That  ii>  1697,  tlie  father  and  all 
kis  6mily  removed  to  Chevely^  where  he  rented  a  tene- 
ment  of  20I.  per  ann.  for  two  years.     Th^t  in  1699,  he 
fuicbafed  a  copyhold  eftate  of  ill  per  am.  in  the parifh 
ol  fFefivjoodh^^  whjtiier  he  removed  with  his  fon  and  fer- 
faots,  and  fcrved  churchwarden  and  other  parifh-offices, 
and  paid  taxes,  till  1716,  when  he  purchafed  a  cottage  of 
jL  1 23.  5d.  per  am.  in  Eaftwoodhey^  and  went  and  lived 
upon  it  till  his  death  ;    but  they  Itatc  it  Ipecially,  that 
Ra^t  thefonilaid  behind  in  fVeJlwqodhey^  where  he  mar- 
ried a  wife,  and  has  worked  ever  fince  on  his  own  account, 
pA  that  he  is  thirty  years  old.     Upon  the  whole,  the 
feffions  confirm  the  order  of  the  two  juftices  for  his  fet- 
tkment  at  Eqftwoodbey. — Strange  moved  to  quafl)  the 
Older  of  feflions,  for  that  the  fettlem^nt  of  Robert  the  fon 
k  cither  at  Hampftead  Marjhal^t  where  he  was  born,  and 
where  Be  lived  till  eight  jrcars  old ;  or  if  it  fhould  be  car- 
ried fo  fcir  as  that  he  gained  a  new  fettlement  with  the 
&thcr  by  removing  with  him  as  part  of  his  family,  ac-  Saik.  470, 518, 
cording  to  the  cafe  of  Cumner  <u.  Aftlton,  yet  that  can  A"'«>  P*sc  15s 
carry  him  no  farther  than  fVeflwoodhey,  which  is  the  laft  ""^  *'• 
place  to  which  he  accompanied  his  father ;    but  let  the 
fettieaieal  be  in  either,  it  is  not  material  now,  the  only 
fueftion  being,  whether  her?  is  any  fettlement  in  Eaji^ 
ws^db^y  for  v^hich  there  is  no  colour. — Mr.  Strode, 
<  C9atral  infifted,  that  let  the  fon  be  of  what  age  he  will, 
ic  Ihall  follow  the  fettlement  of  the  father  till  he  gains 
pne  by  his  own  dcquifition  ;    and  it  appearing  he  had 
never  done  any  thii^  to  gain  a  fettlement  by  afl:  of  his 
own,  cither  in  Hampftead  MarJhaU  Chevely^  or  fVeftzvood" 
hej^  then  he  muft  follow  the  fettlement  of  the  father  as 
wdl  in  Euftwoodbty  as  in  any  of  the  reft. — ^Chief  Jus- 
tice.   The  queftion  is  not  where  this  man  and  his  fa- 
■lily  are  fetflcd,  but  whetlier  there  appears  a  fettlement 
of  him  in  Eaftwoodhey.     If  he  had  gone  thither  with  his 
frdier  as  part  of  the  family,  poflibly  it  might  havebeen 
a  fetdement  of  liini  there ;  but  by  ftaying  behind  he  was 
£vided  from  his  father,  and  therefore  there  is  no  colour 
to  make  it  a  fettlement  in  Eajhvoodhey*     I  think  his  fet- 
tiement  is  in  Weftwoodhey^  which  was  the  laft-  place  where. 
he  lived  as  part  of  the  father's  family.   To  which  Pow  y  s, 
Jufdce^  agreed. — Et  per  Eyre,  Juftice,     He  is  fettled  at 
WeJtw9odbeyy  and  it  is  not  material  how  that  fettlement 
was  acquired,  whether  by  his  own  aft  or  the  aft  of  his 
&Acr.     Suppofe  a  mafter  has  two  farms  in  tw^o  parishes, 
. .     •  ana 
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Eastwood-    and  hc  rctnoves  during  the  years,  and  leaves  the  /crvant 

««Y  V.  West-  behind  to  take  care  of  the  farm  ;  fliall  the  matter's  ffain- 

ing  a  new  fettlement  transfer  the  fettlenaent  which  the 

fervant  gains  by  his  fervice  ?    Certainly  it  (hall  not.— 

FoRTEscuE,  Juft'tcey  accord^ ^  and  the  order  was  quaihed. 

Afonwho,  71.  St,  Michael  in  Norwich  v,  St,^  Matthew    Ipfwicb^ 

wiKn  nineteen  Raficr  Term,  2.  Geo.  2.  Editor's  MSS. — Two  juftices 
^Mves^his^al  ^^^^  ^^  Order  to  remove  Edmund  fVilliams,  with  Amy 
ihcr's  family,  ^^^  wife,  and  Edmund^  Solomon,  and  jimy^  the  children  of 
and  goes  into  the  feid  Edmund  fVilliamSy  from  the  parifh  of  5/.  ATichael 
anoihtrpariOi,  in  Norwich  to  the  parilh  of  St.  Matthew  in  Ipfwich\  and, 
^es^nd^'har*"  ^P^'^  apP^al,  the  feffions  ftatcd  the  following  cafe:— £^- 
children  is  ^und  Williams'^  the  father  of  Edmund  Williams,  the  fathei; 
^metmipated^  '  of  the  faid  children,  was  legally  fettled  at  Shepton  Mallet^ 
and  cannot  de-  in  the  county  of  Somerfet ;  and  on  his  removing  from 
rive  a  fubfc-      thence  to  Bruton,  in  tlie  fame  county, .  had  a  writing 

fr^m 'It'X"!  ^'^^"  *^  *""^  ^y  ^^^  parilh-officers  of  Shepton  Mallet,  ac- 
knowledging that  he  was  legally  fettled  there.     He  con- 

Bar^K  B*'  ^^g'^in^ed  under  this  certificate  for  more  than  twenty  years 
*  in  the  parifh  of  Bruton^  where  Edmund,  the  father  of  thefe 
children,  received  his  birth,  and  continued  to  live  with, 
and  as  part  of,  his  father's  family,  following  his  father's 
bufinefs  of  a  wool-comber,  until  he  was  nineteen  years 
of  age,  at  which  period  he  left  his  lather's  houfc,  and 
went  to  rcfide  in  the  city  of  Norwich.    During  his  rcfi- 
dencc  at  Norwich,  he  fuccefSvely  married  two  wives,  and 
by  the  firft  had  iffue  Edmund,  one  of  the  male  children 
now  removed.     Ten  years  after  the  birth  of  this  child 
his  firtt  wife  died,  and  he  then  married  y^my^  his  now 
wife,  by  whom  he  had  Solomon  and  Amy^  the  other  two 
children  now  removed.       Subfcquent  to  the  birth  of 
thefe  children,  and  about  two  years  ago,  Edmund  fVtlUams 
the  grandfather  gained  a  new  fettlement  in  the  parifh  of 
St.  Matthew  in  Ipfwich ;  but  Edmund,  his  fon,  the  father 
of  thefe  children,  hath  never  lived  with  the  faid  Edmund 
fPllIiams  the  elder  .at  Ipfwich,  or  any  where  elfc,  fince  he 
lived  with  him  at  Bruton.     The  fcfTions,  upon  thefe  cir- 
cumftances,  adjudge,  that  the  perfons  removed  had  not 
gained  a  fettlement  in  the  parilh  of  5/.  Matthew  m  Jpf^ 
wich,  and  therefore  difcharged  the  order  of  the  two  juf- 
tices.     «  hefe  orders  being  removed  into  the  Court  of 
King's  Bench  by  certiorari^  Mr.  Strange  moved  for  a 
rule  to  quaih  the  order  of  feffions.     The  queftion  is, 
Whether  Edmund  fVtUiams  the  father,  with  his  wife  and 
three  children,  fhall  follow  the  fettlement  of  the  grand* 
father  at  Ipfw  ch?  or,  Whether  they  fhall  be  confidered 
as  emancipated  from  the  grandfather's  family^      On 

fl  win^ 
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Afviogcaufe  againft.  the  rule,  it  was  urged,  that  the  or-  ^J-  Mickaii, 
^o(  fd&ons  was  good,  for  that  after  fo  long  an  inter-   s^*'*^'^''^"/* 
Tal  of  time  had  elapfed,  the  fon  mull  be  confidered  as   J^\^,  \^^^ 
caaocipated  from  his  father's  family ;   and  the  cafes  of  ^ich. 
Eaftwoodbey  v.  fVefiwoodhcy  (a),  of  Cumner  v,  Afitton  {h)y  ^^j  j^^^^ 
ao3  DumhUton  v.  Beckford  (r),  wer6  cited. — Lee,  contra*  page  41,  pL  7©. 
This  cafe  docs  not  come  within  any  of  the  ftatutes  re-  ^^j  s^lk.  458, 
kdng  to  the  fettlement  of  the  poor,  and  therefore  it  niuft  ante,  page  15 
be  confidered  under  thofe  conftruftions  which  prevailed  and  »«• 
aatecedent  to  the  making  of  them ;  and  it  has  been  uni-  (*)  Salk.  470, 
fermly  held,  that  the  fatlier's  fettlement  defcended  as  mat-  »««.  page  4a» 
fcr  oi  inheritance  to  all  his  legitimate  children,  unlcfs  P'*  ^9' 
ihcy  had  furrcndered  their  right  to  it  by  obtaining  a  new 
imlement  for  themfelves.  By  the  ftatute  of  4^.  £Iiz,c.  l. 
ntry  po«r   impotent  and  infirm  child  muu  be  main- 
lined by  the  rather  or  grandfather,  and  for  this  pur- 
pofc  fuch  child  was  to  be  fent  to  the  place  where  the  re- 
lation liTcd  who  was  to  maintain  it.     The  cafes  of  St. 
Giiis  Reading  and   of  Everjley  Blaekwqter   are'  direftly 
contrary  to    the    cafe   of    Eaftwoodhey  v.  Weftwoodhey, 
--Mr.  Fazakerly,  on  the  fame  fide.     A  legitimate 
diiid  does  not  gain  a  fettlement  where  bom,  but  where 
his  father  is  fettled;  and  ^he  fettlement  of  fuch  a  child, 
as  long  as  he  continues  without  an  acquired  fettlement^ 
Hull  follow  the  derivative  fettlement  of  his  father,  let  him 
change  the  place  of  his  reiidence  as  often  as  he  may,  for 
fuch  change  is  always  relative  to  the  father's  fettlement. 
This  holds  when  the  father  is  dead,  and  therefore  the 
Ion  gains  a  fettlement  in  right  of  his  father,  hot  as  being 
a  part  of  his  father's  fiimily,  but  by  the  relation  which 
fobfifts  between  them  as  father  and  fon. — Reynolds, 
Juft'ue.     The  queftion  now  is,  Whether  a  man  who  has 
ccafed  to  be  part  of  his  father^s  family  can  gain  a  fettle- 
ment by  the  fubfequent  fettlcnient  ot  the  father  ?   and  I 
do  not  fee  how  it  is  poifible  for  a  father  to  gain  a  fettle- 
ment for  a  fon  nineteen  years  after  the  fon  has  left  him. 
—Raymond,  Chief  Jujtice.    I  think  it  odd,  that  an  old 
man  of  fixtyyears  ofage,  who  has  left  his  father  for  forty 
years,  ihall  follow  the  fettlement  of  the  father  as  often 
as  be  removes.     In  the  cafe  of  young  children,  you  can- 
not fever  them  from  their  parents,  becaufc  of  nurture  ; 
b\it  after  they  have  attained  to  fevcn  years  of  age,  tlicy 
may  gain  a  fettlement  by  their  own  aft.     It  is  alraofl  a 
contiadidion  in  terms  to  fay,  that  a  man  who  h2S  left 
hii  father  forty  years  (hall  follow  the  fettlement  of  the 
fithcr.    Mr.  Fazakerley's  argument  does  not  come 
op  to  this  cafe. — But  the  order  of  feilions  was  quafhed 
^igon  a  defed  of  form. 
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If  a  fon  after  he      yi.     Bi^Hen    V.  Jmpthill,    Hilary  Term,    21.    G<f^.   ii 
'^"^"^^^^^^  Burr.  S.C.  270.— Two  juftices  made  an  order  for  th^ 
malr^'^*and  ^^  removal  of  Thomas  Green  and  Mary  his  wife,  and  Rachael^ 
nvelbparace      Mary,  John,  Elizabeth,  and  Thomas,  their  children,  from 
with  his  wife     jimpthillio  Bugden :  and  upon  appeal  tlie  feflions  confirm 
and  family  from  the  order,  and  ftate  the  following  caft : — In  the  year  1729^ 
^a^^hln  be    7^^^  Green,  the  father  of  TIjomas  the  pauper,  came  by 
I5jn,g*p^rifl[^y^  CERTIFICATE  with  his  wife  arid  four  children,  of  whom 
he  is  fo  far       the  faid  Thomas  was  one,  from  Royfton  to  AmpthilL     They 
§Manc!f>aieJ,      remained  at  Ampthill  till  Thomas  the  pauper  came  of  age* 
Chat  the  father   ^ftej.  ^he  age  of  twenty-one,  Thomas,  who  till  that  timd 
•iTtrto^'hiri '^?^  continued  with  his  father,  married  in  Ampthiiiy  left 
new  fctticment  ^^^  father's  houfe,  and  lived  there  with  his  wife  and  chil- 
ftibfeqaentiy     dren  diftinA  from  his  father,  until  removed  with  the  five 
acquired.         children  who  were  born  in  Ampthill,     Three  years  after 
the  marriage  of  Thomas,  John  the  father  removed  froiri 
Ampthill  to  Bugden,  and  there  hired  a  tenement  of  ten 
pounds  a  year  ;  but  neither  Thomas  the  pauper,  nor  his 
wife,  nor  any  of  his  children  ever  lived  there.     Thomas^ 
had  not  from  his  birth  gained  any  fettlement  for  himielf 
by  any  aft  of  his  own,  nor  had  his  faid  five  children  or 
any  or  tliem  done  any  aft  to  gain  a  fettlement  for  them- 
felves.    The  Certificate  exprefsly  ftated,  that  the 
parifh  of  Royfton  will  own  John  Green  and  his  wife  and 
their  five  children,  unlefs  they  or  any  of  them  fhall  gain 
a  fettlement  in  the  faid  parifti  of  AmpthilL — Lee,  Chief 
Juftice.      It  was  determined  in  the  cafe  of  5^.  Michael  in 
r^orwich  V,  St,  Matthew  in  Ipjivichp  that  when  a  fori  marries 
and  leaves  his  father's  family  and  lives  by  himfelf,  and 
after  this  the  father  gains  a  new  fettlement  in  a  third 

J)ari(h,  the  fon  ihall  not  follow  the  father  in  this  new 
ettlemcnt,  which  is  precifely  theprcfentcafe. — Wright, 
Juftice,     The  fon  by  virtue  of  his  marriage  becomes  the 
head  of  his  own  family,  which  is  an  independent  family; 
and  it  is  a  conflant  rule  to  fet  forth  the  ages  of  children, 
to  fhew  whether  they  are  capable  of  gaining  a  fettlement 
independent  of  their  father. — Dennison,  Juftice.     This 
fubfequent  fettlement  gained  by  the  father  cannot  be 
communicated  to  the  ion,  who  never  rciidcd  in  BugdeH 
with  his  father,  but  continued  in  the  parifh  of  Ampthill^ 
where  his  father  lived  before.     The  cafe  cited  is  in  point. 
The  pauper  ceafed  to  be  a  part  of  his  father's  family 
upon  his  marrying  and  living  feparate  and  diflinft  from 
his  father. — Foster,  Juftice^  was  of  the  fame  opinion  j 
and  tlierefore  both  the  orders  were  quafiied. 
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fj.  Rtx  V.  Cold  AJhttm^   Hilary  Terntj     31.  Geo.  1.  A  child  cannot 
,  krr,  S.  a  444.— Two  juftices  remove  Mary  Harrifon,  ^^;^"/'^/''' 
'isfcw,  and  her  fo-ur  children  (naming  them)  from  Cold ^^^^^^^^^ 
Jptm  to  Woodchefter,     The  ieffions,  on  appeal,  difcharge  riage  or  living 
oe order,  and  ftate,  inter  alia^  That  in  the  month  oijuiy  apart  in  a  fepa- 
);2j,  Daniel  Harrifon  and  Mary  his  wife,   and  fVilUam  •**"  *"<*  diilin^ 
ftrrf/4»  their  fon,  went  from  fVoodchefter  with  a  certi-  h*"'"!!?"?  .??• 

■'  ^  t  »     jtst  1  1        'i-       1         x-1      t  left  fuCh  child 

ncATE  to  C0id  Jf/htwi^  where  they  lived  until  about  h^,  g,jn^  ^ 
Qrifimas  1728,   i^hen  the  father  of  the  faid  Mary  died  rectlementof 
ifiteftate,  whereby  Ihe  became  poffefled  of  a  tenement  and  it'o'^n*  tor 
twa  acres  of  land,  of  the  value  of  fix  pounds  feventeen  ""'.^^  then,  ifat 
killings  a  year «  in  Cold  JJhton^  for  the  remainder  ^^  ^x\lmeQtoi\i% 
(erm  of  ninety-nine  years,  determined  on  the  death  of  parent*  is  not 
Ibc  faid  Mary  :    That  the  faid  Daniel  and  Mary  his  wife,  abandoned* 
aul  WilHam  their  fon,  then  about  five  years  old,  entered 
«pon  and  lived  in  the  faid  tenement  from  that  time  until 
tfc  order  of  removal  was  made ;    but  no  adminiftration 
was  ever  granted  to  any  perfon  of  the  eftate  and  efFefls 
fiMary  HarriforC%  father :  That  William  Harrifon  tlie  foil 
li^  w\th  his  father  and  mother  in  the  faidf  tenement 
tiS  about  eight  or  nine  years  ago,  when  he  married  Mary 
Ac  prefent  pauper,  his  now  widow,  and  by  her  had  the 
fenrchildrcn  now  removed  :  That  the  faid  iVilliam^  after 
ibc  marriage  with  Mary  the  pauper,  lived  with  his  wife 
and  children  in  the  parifh  of  Cold  AJhton^  fcparate  and 
tpart  from  his  father  and  mother,  until  his  death,  which 
lappened  about  a  year  and  a  half  ago;   but  it  was  not 
ftatcd  that  he  had  during  his  life- time  gained  any  fettle- 
njcnt  for  himfelf.    There  were  two  queftions  made  in 
Ab  cafe:    First,  Whether  Daniel  Harrifon  the  father 
pined  a  Settlement  for  himfelf,  in  avoidance  of  the  cer- 
tificate, by  refiding  upon  this  tenement  ?  And  the  Court 
were  of  opinion  that  he  did  {a).     Secondly,  Whether  (a)  See  this 
the  William  Harrifon  the  fon,  notwithftanding  his  cman--  point  of  tht 
d^eioii  by  marrying  and  living  apart  from  his  father,  did  ^^^  P^*' 
Dot  gain  a  derivative  fettlement  in  this  cafe  from  his 
firthcT,  he  not  havinegained  any  fettlement  for. blmfeJf ? 
And  on  tliis  point  ofthc  cafe  Lord  Mansfield  faid. 
The  term  emancipation  has  been  much  made  ufe  of  j  but 
•*  emancipation^^  in  the  cife  of  fettlements  of  poor  per- 
foiw,  is  a  vague  term,  and  not  applicable  to  the  fubjeft. 
Ilie  children  of  all  parents  muft  have  the  fettlement  of  ' 
the  &ther  till  they  acquire  one  for  themfelves.     Here  the 
fon  is  not  ftated  to  have  acquired  one  of  his  own ;  there* 
fore  he  had  fuch  as  he  derived  from  his  father  ;  and  his 
faher  had  gained  one  in  Cold  AJhton.  Tliere  is  no  ground 
bcrc  to  fay  that  the  fon  muft  neceflkrily  be  taken  to  have 
kfthis  family  before  the  time  that  the  fatlier  acquired  a 

full 
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Rtx  V.  •  full  and  complete  fcttlcment  in  Cold  JJhton  for  himfcir; 
Coi.toAfHTow.and  therefore  I  think  the  feffions  order,  which  fixes  the 
pauper  upon  Cold  AJhtoriy  ought  to  be  confirmed* — r>£N- 
NisoN,  Jujllce.  There  can  be  no  doubt,  that  as  Danhi 
Harrifrn  gained  a  fettlcment  by  this  eflate,  his  Ton  will  do 
fo  too  ;  for  tlie  children  derive  their  fettlemenf  from  tlie 
father. — WiLMOT,  ^uft'tce.  The  word  emancipation  is 
improperly  applied  to  cafes  of  this  kind,  and  has  been 
ufed  in  a  vague  fenfe  upon  thefe  occaiions.  It  is  a  term 
taken  from  another  law,  and  in  that  law  has  a  determi« 
nate  meaning;  but  here  it  has  been  mifapplied. — Fos- 
ter, Jujiice^  was  abfent.  The  original  order  of  two  juf- 
tices  was  quaihcd,  and  the  order  of  fei&ons  afllirmed. 

If  aVoncntift         74.  Rex  v.  JValpole^  St.  Peter's  in  Norfolk y  Eajier  Term^ 
himfclf  «s  a  foi-  Q,Qco.  3.  Burr,  5.  C.  638. — Two  juftices  removed  Henry 
^'^i*a/!)r^^  5Mf// from  Whbech  St.  Peter's  in  the  IJIe  of  Ely  to  fTal- 
himfeu fr^ his ^^^^  5/.  Peter^s  in  Norfolk:  and  tlieir  order  was  confirm- 
fathrr*s  family,  ed  upon  an  appeal  to  the  feilions,  who  ilated  the  follow* 
^dtherrfore     ing  cafe: — Henry  Skekell  the  pauper  was  born  at  Leve^ 
cannot  change   j^injiton  in  the  faid  ille,  about  Michaelmas  1740,  where  his 
i^icmem  by    f^^her  then  occupied  a  farm  of  about  5oI/a  year,  which. 
parrntagefor     hc  occupied  aboutfour  years  and  a  half;  and  then  he  re- 
« new fetUeniem  moved,  with  his  father  and  family,  to  Emneth  in  the- 
lubfequentty      county  of  Norfolk^  to  a  fann  which  his  faid  father  rented 
gamed  by  hij     ^^^  occupied  thcrc^  of  about  lool.  a  year ;  which  farm  hc 
s.  c.  I.  Bl.       occupied  eight  years ;  during  all  which  time  he  continued 
IUp.'66Q.        with  his  father  as  pert  of  bis  family.     From  thence  hc 
^  ^  S^ ,  6y^.  removed,  with  his  father,  to  Lever ington  aforefaid,  to  an 
^        f  ftate  which  his  faid  father  purchafed  there,  at  the  price 
of  60I.  where  he  continued  with  his  faid  fatlicr,  as  part  of 
his  family^  for  one  year.     From  thence  he  removed  with 
his  faid  father,  as  part  of  his  family,  to   Outwell  in  the 
faid  ifle,  to  a  farm  which  his  faid  father  rented  and  occu- 
pied there^  of  about  60I.  a  year ;  and  continued  there  about 
a  year  and  a  half;  and  then  he  let  himfelf  as  a  hired  fer- 
vant,  for  a  year,  to  Matthew  Martin  of  Parfon  Drove  in 
the  faid  ifle,  farmer ;  in  which  fervicc  he  continued  about 
ft,r  months,  and  then  "jjent  back  to  his  father  at  Outwell 
aforefaid  ;  with  whom  he  continued  to  live,  as  part  of  his 
family y  for  about  three  years  ;  when  he  /i/?t'^  himfclJ  for 
a  SOLDIER,  and  continued  in  the  fervicc  four  years.; 
when  he  received  his  difcharge  at  Corie  in  Ireland^  in  the 
beginning  of  the  year  1 764,  between  Candlemas  and  Lady^ 
d*y.     About  three  months  after  his  difcharec,  he  came 
home  to  his  father,  who  then  lived  at  JValpole  afore- 
faid, and  rented  and  occupied  there  a  farm  of  about  50]. 
a  veari  wd  continued  with  his  father  there  about  12  or 
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foflrtcen  weeks  ;  and  afterwards  worked  at  different  places      Ai<  v. 
asalabourcr;  and  about  Cfl»///^mvj  1767, he  married  5  and    WALPoti. 
then  went,  with  hi^s  wife,  to  his  father's  ait  IValpole  aforc- 
faid,  maintaining  himfelf  and  his  wife,  by  his  laibour, 
till  the  Lady^day  following ;    and  then  went,  with  his 
Fife,  to  a  cottage  at  Walpole  aforcfaid,  which  he  rented 
and  occupied  at  thirty  (hillings  a  year,  but  was  never 
charged  to  nor  paid  any  parifli-rates  thferey  and  there 
continued  till  Lady-day  1 768 ;  and  has  ever  lince  employ- 
ed himfelf  as  a  laSourer,  at  different  places,  till   the 
month  oi  December  laft,  when  he  was  removed,  by  order 
asaforefaid,  from  Wijbech  to  WalpbUi    and  neicr  gained 
a  fettlemtnt  by  any  aft  of  \\\i  own.     The  feffions  con- 
firm tlic  original  order,  upon  the  merits. — Mr:  Black- 
stone  moved  to  qua/h  both  thefe  orders  ;   for  that  the 
pauper's    legal  ^fcttlement  w-as   at  Outwell^  which  waj 
the  place  of  his  father's   fcttlement  at  the  time  of  the 
pauper's  leaving  his  father's  family  j    and  cohfequent- 
iy,  the  pauper's  own  derivative  fcttlement.     The  fon,' 
by  cnlifting  himfelf  for  a  foldier,^  and  continuing  four 

Ers  in  the  fervice,  became  emancipated  from  his  father'^ 
ily;  and  not  having  gained  any  fubfequeht  feftle- 
ment  for  himfelf,  muft  refoh  to  hii  old  derivative  fct- 
tlement at  Outwell ;  and  could  not,  after  fuch  an  eman- 
cipation from  his .  father's  family,  gain  a  fcttlement  at 
Walpcle  St,  Peter*Sy  wherfc  his  father  had  newly  and 
fubfequently  gained  a  fettlemeiit,*  fcut  had  none  there 
when  the  fori  left  him  and  ccafed  to  be  part,  of  his 
bmily.  If  he  had  been  exannined  concerning  the  place 
of  his  legal  ftttleroent,  be  muft  have  declared  it  to  be  at 
Outwell;  for  he  could  not  Be  fuppofcd  to  know  ahy  thing 
of  his  father^s  having  gained  any  other  fettlement  fubfe- 
quently to  his  quitting  his  family.  He  cited  two  cafes, 
to  prove,  that  if  a  grown-up .  fon  do  not  remove 
with  his  father^  he  can  gaiii  no  fettlement  in  the  place 
to  which  bis  fatlier  removes,  by  virtue  of  his  father's 
gaining  a  fettlement  there.  (<!7)  He  obtained  a  rule. to 
Ihewcaufe;  which  rule  was  aftcrwvds  made  abfolute,* 
tipon  an  affidavit  of  fervice,  witliout  any  defence. — Both 
orders  were  <]^ualhed. 

(4^  The  two  eaiet  here  alluded  Mcbatl  Co/lany    ^.  Si.   Mahbt^ 

to,  were  the  pariih  of  Eaffaf99dheyv,  fyfunchy  2.  Sirange,  8|i«  ance,  pa§8 

^/ivwMttr^,  I.  Strange,  43S    aote^  44iPl*7<« 
P^  0,  pL  70,  and  die  pflrilh  of  ^i. 
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Afonwkoat  75.  Rex  v.  Halifax^  EaJlerTerm^    15.  Geo.  3.  Burr* 

Tt^JdMm!  .5.  C.  806.— Two  juflices  removed  Jojhua  Bragg  and 
fcif  apprentice  -^>'^'^  ^^^^  wife,  and  their  fcven  children  (fpecifying  their 
fcrvcs  out  part  names  and  ages)  from  tLilif'^x  to  JVarlcy  in  the  Weft  Rid- 
of  his  time,  and  ing  oi  York/hire,  J  he  feffions,  upon  appeal,  difcharged 
worksaboutthc  this  order,  andftated  afpecial  cafe,  which  was  afterwards 
way'oThisbuf.  ^^^^*  dowtt  again  to  be  re-ftatcd,  when  the  following 
ucfs,  but  who  ^•^^^  ^^'*^s  returned  :  ^ohn  Bragg ^  the  father  of  tlie  pauper, 
goes  to  his  fa.  went  with  a  certificate  ill  the  year  17335  from  Sktrccat  to 
ihrr'shoufe  Halifax^  where  the  pauper  was  born:  and  when  he  the 
whenever  he  pauper  was  about  fifteen  years  of  age,  he  bound  himfelf 
&s  h^o/iday'*  ^^^  apprentice,  by  indenture,  to  IVtHiam  Smith  of  Halifax^ 
•lothes  there,  ftuff-weaver,  for  tlie  term  oi  four  years  ;  and  fervcd  his 
^d  confiders  it  mafter  thi  re,  for  that  time.  Immediately  after  tha  ex- 
as  his  hdine,  is  piratJQi^  of  the  faid  four  years,  his  roafter  delivered  up 
fr^L^r^n^'"^  the  indenture  to  the  pauper,  who  was  then  about  nineteen 

Irom  hi  >  father's  ,.  y\^ri\\^\^  1  i-  r 

iamily.  years  old  ;    and  his  father,  who  had  men  taken  a  farm  of 

twelve  pounds  per  amium  in  fVarlejy  made  a  fupper  on 

account   of  the  expiration  of  the  apprenticcfhip ;     ta 

w^hich  fupper  the  mafter,  and  the  perfon  who  had  prc- 

pafcd  the  indenture,  were  invited.   That  Hn^  father  hath 

refidcd  upon  the  faid  farm  of  twelve  pounds  per  annum  in 

frarleY-t  with  the  reft  of  his  family,  cverjince :    That  his 

fon,  the  pauper,  after  the  father  went  to  JVarley^  worked 

about  the  country,  as  a  ftuff-weaver;    but  came  to  his  fa-^- 

ther's  houfe  in  /fV/n  whenever  he  pleafed  ;  and  kept  his 

holiday  clothes  there ;  and  coniidercd  his  father's  houfe  as 

his  ozvn  home,  ixW  he  was  about  twenty  years  and  nine 

months  old  ;  when  he  married  :    That  when  he  came  t® 

liis  father's  houfe,  he  pmd  for  what  he  hady  and  was  his 

&wn  mafter  to  go  and  work   for  himfelf  wherever  he 

pleafed ,  and  has  done  no  other  a^  to  gain  a  fettlemeiic 

fince.     Mr.  Fen  ton  had  moved  to  quaih  the  former 

order   of  feflions,   ftating  that  the  fcgal  fcttkment  of* 

Jiy/hua  Brag^  was  at  JFat  Iry ;    for,   as  he  was  a  minor . 

when   his   father  went  to  refidc  in  a  farm  of  twelve 

pounds  a  year  at  Jl'arley,  and  kad  gained  no  fettlcmeat 

4)f  his  own,  the  fettlemcnt  of  the  foii  muft  follow  that  df 

the  father.     Mr.  Tooicer  and  Mr.  Dunning,  contra, 

contended  tliat  the  fwi  >vas  no  part  of  the  falher's  family ; 

for  that  the  words  in  the  cafe  *'  that  the  father  w*ent 

**  fi'fth  the  refi  of  his  faLnily"  excludes  the  fon ;    and 

fliews  that  he  did  not  accompany  his  father  thitlier:    and 

when  he  did  go,  it  was  o*ily  to  make  holiday.    And  they 

(«)  Ante,  cited  the  cafe  of  Cumner  v.  Afi/t8ti{a)f  Eajlwoodhey  v. 

Y>^%c  if,t\i\*Zi-  lyc/lwoodhty  {b),  St.  Michael  v.  5/.  Matthew  (c)^   and 

C^J  A'«^'^    o   ^^^'"^  ''^''  /^''«//»^/tf  ^//j.— The  Court  thought  that  the  fon 

/c)^*/nV^  paw  t^^W  not  be  confidcred  as  emancipated,  or  independent 

44,  pi.  71.  (*/;  Anic,  pa^e  48,  pi.  74. 

of 
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>f  or  feparated  from  his  father:    he  went  to  his  houfe       R4x«. 
vhen he  plealed,  and  had  clothes  there. — Aston,  Jufuce^     Uxnw^x^ 
iidjthat  where  a  fon  is  become  independent  of  hrs  father's 
fcnily,  or  emancipated  from  it,  he  will  not  acquire  a  fet- 
il«nent  where  his  father  goes  to  refidc ;  but  it  he  remain 
fartoih\%  father's  family,  he  will  acquire  a  derivative  fct- 
ttfiQcnt  where  his  father  goes  artd  fettles.    The  diftindioil 
was  well  laid  down,  he  fald,  in  the  Bugdcn  cafe  (a).   And  C*^)  Burr.  S.  C* 
he obfcrved,  tliat  in  the  cafe  of  IValpole  Si.  PeUr\y  (b)  the  *^*'' 
Ibnhad  bcejn  four  years  a  foldier,  and  Was  emancipated  p"'*'/****  * 
from  his  father's  family,  and  had  ccafcd  to  be  part  of  it.  (^)  aW^ 
fiat  it  is  not  here  ilatcd,  how  long  the  father  reiided  at  page48,pi.  74. 
ffflr/a.— The  order  of  fcffions  was  quafhed,-  and  the  ori- 
ginal order  affirmed. 

76.    R£x     v.    Totiinitm    Lower    End^     Eafter    TVrm,- Kim  or  ten 
aj.  Ge§.  3.  Calei.  284;— Two  jufticcJ  by  an  order  remove  year*  refidence 
tdward  Hoit^  Sarah  his  wife,  and  their  four  children,^f*^I'»W  "^y^.^* 
from  the  townfliip  of  Broughton  m  the  county  of  Lan-  f^^^^^^ 
after  to  the  townfliip  of  Totiington  Lower  End  in  tjie  fame  friend's  houfc 
county.    The  feiTions  on  ^ppe^l  coniirrti  the  order,  and  for  the  porpofe 
late  the  following  cafe:   That  the  pauper,  Edward  Hoity  orh»fupport,ii 
is  the  fon  of  Thomas  Holt,   who  a^the  time  of  the  pau-  J^^fj^'^^JJJ".; 
pcr's  birth  was  fettled  in  the  townfhip  of  Toitington  Lower'  f^^^^ch  houfeas 
i-nd.    Wlien  the  pauper  was  feven  years  old  his  mother  his  home,  fuch 
&d ;  and  he  and  his  father  went  to  live  withthe  pauper's  »n  abfcncc  as 
Allele,  Edward  Holt,  in  the  townfliip  of  Pilkingion  m  tlie^^'/'v^f «;»^ 
feme  county  :  the  fotlief  boarded ;  but  the  urtcle,  out  of  g"^"^*'^^^^^^ 
^charity  to  his  brother,  the  pauper's  father,  who  had  four  considered  m 
•ther  young  children,  and  iii  order  to  keep  him  ofl  the  tmanHpation^ 
town,  took  the  pauper ,  and  provided  for  hJm  meat,  drmk,  "™*  chereby 
lodging,   and  clothes.-   in  about  eighteen  months  the  TT^'^''^^*- 

La:  /-J     •      T>       i/T-  ®        /I  •         J-    *    •        iowmg  bis  fa- 

«Dcr  went  to  rende  m  Ratcltffe^  a  townfhip  adjouiing  iter's  fcule- 
to  Pilkittgton  ;   but  the  paiiper  ceJntiriued  with  his  uncle  mem. 
Jin  he  was  ten  years  old  ;    about  which  time  the  pauper  The  age  of  nut • 
>nd  his  uncle's  wife  (the  uncle  being  from  home)  hav- J"?  jj*' "J  ^' 
ing  a  quarrel,  in  which  (he  beatJiim,^^  ww/  to  hi i  f cither'' s  <J'(JJg[iincof*- 
ktf^,  and  ftaid  there  about  a  fortnight;    titit  the  father  ma^cipatm, 
~)C  having  a  loom  to  accommodate  him  2ts  a  weaver,  de^ 
td  htm  to  return  to  his  uncle :'  he  accordingly  did  fe- 
n,  and  the  uncle  taught  him  to  wtive  in  the  day,  and 
thim  to  fchool  in  the  evenings:   the  uilcle  provided 
with  meat  and  elothes,  and  ledeived  the  money  he 
ied :   the  pauper  flaid  with  the  uncle  on  thefe  t£f ms 
he  was  fixtecn  years  of  age:  but,  from  his  firft 
ing  to  his  uncle  to  tliat  time,  he  now  and  then  went 
fee  his  father  at  a  holiday  time  or  fo ;  and  one  Chrift- . 
|*i  he  ftaid  all  ntght; and  did  fo  on  other  niglits.    When 
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Rfx  ih  the  pauper  was  fourteen  years  old,  his  father  came  \nt(. 
ToTTiHOTos.  ^jjg  townihip  of  Pilkingtofiy  and  gained  a  new  fettlcmen 
there  by  renting  a  tenement  of  15!.  a  year:  the  paupe 
coniidcred  his  father's  houfc  as  his  proper  home>becauf 
he  was  his  father ;  and  that  he  could  have  gone  to  hin 
^  when  he  pleafed,  and  his  father  would  have  received  hiic 
The  father  thought  himfelf  obliged  to  provide  for  th 
pauper,  whenever  the  uncle  turned  him  away :  and  whci 
the  pauper  was  fixteen  years  of  age,  having  been  ftrucl 
by  his  uncle,  he  told  him  he  would  leave  him  and  return  hen 
to  his  father.  The  uncle  Jaid  he  might:  upon  which  I 
went  to  his  father,  and  told  him  the  circumftanccs.  Th 
lather  faid,  he  was  like  to  take  him  in,  and  did  receii 
him  as  port  of '  his  family  :  the  father  was  then  beginniii 
to  get  his  hay.  The  pauper  lived  with  him  as  one  < 
the  family,  and  affifted  him  in  making  hay  until  it  w; 
got  in,  which  was  about  a  week ;  and  expefted  to  ha^ 
lived  with  him  end-way:  but,  when  the  hay  was  got  ii 
the  father  told  the  pauper  he  had  no  loom  to  accommc 
date  him  as  a  weaver,  and  defer ed  him  to  return  to  h 
uncle,  and  fee  if  he  would  take  him  in.  The  pauper  n 
turned,  and  agreed  with,  his  uncle  to  work  for  himfel 
and  pay  for  his  board  ;  and  it  does  not  appear  to  tl 
'  court  of  quarter  feflions,  that  the  pauper  ever  returned  1 
his  father.  Some  time  aft'er  the  pauper's  laft  return  ' 
his  uncle,  the  pauper  having  taken  2s.  6d.  or  a  great 
fum  of  his  uncle,  the  pauper's  father  gave  the  paupei 
uncle  2S.  6d.  as  amends  for  the  fame.  The  pauper  h 
done  no  aft  whatever  to  gain  a  fettlement  in  his  ov 
right :  the  father  fays,  if  the  uncle  had  gone  to  live  at 
great  diftancc  from  him,  he  would  not  have  fuffered  tl 
pauper  to  have  gone  with  him.  —  Fxarnley  flicw" 
caufe  in  fupport  of  thefe  orders ;  and  contended,  that  < 
thefe  fafts  the  pauper  could  not  be  confidexed  as  pari 
his  father's  family  at  the  time  the  father  lived  o\\  t 
farm  at  Pilkin^ton :  tliat  he  was  completely  fcparated  fro 
that  family:  that,  not  hriving  in  nine  years  been  abfe 
more  than  three  weeks  from  his  uncld's  houfe,  it  m\ 
be  taken  that  he  was  domefticated  there:  that  he  a) 
went,  it  was  true,  occafionally  to  his  father's  for  a  flu 
fpace  of  time,  as  he  might  have  done  to  a  friend;  b 
that  fucU  vifits  afforded  no  fort  of  evidence  where  1R 
his  home  ;  and  that  lie  was  able  to  maintain  bimfelf,  ai 
did  fo :  that  upon  the  principle  laid  down  in  all  t 
authorities  upon  thefubjcft  of  derivative  fcttlemcnts,  i 
mull  be  confidercd  as  emancipated:  tliat  the  prefumpti< 
of  law,  that  all  perfons  were  conftruftively  part  of  tb< 
patents  family,  continued  no  longer  than  their  age 
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tarture:   that  this  is  the  only  principle  known  to  the      Rex  r. 
law  upon   the  fubjcft ;    and  that  to  this  Lord  Raymond'^^'^'^^^^^^^' 
points  in  the  cafe  of  (a)  the  parilhes  of  Eafizvoodbiy  /«>jTr.  7.0.  i. 
cm  Hafits^  and  fVeftwoodhey  in  com*  Berks:  that  c mane i-^tr.  438. 
pation  docs  not  at  all  depiend  upon  matrimony^,  becom-  ^"**»  P**^  ^*' 
ingan  adult,  or  a  houfekeepcr ;  but  whether  after  their  ^'  '^^^ 
fcTenth  year  the  child  is  a  bona  fide  member  of  his  pa-* 
rents  family?  that  the  only  proper  and  legal  enquiry  in 
fnch  cafes  is  into  the  nature,  charafter,  and  circumftan* 
CCS  of  the  child's  abfence:    that  in  the  cafe  cited,  as  well 
as  that  of  {b)  the  parifliQS  of  St.  Michael  Cojlany  in  Nor^  (i)  E.  %.  G,i, 
wicb  V.   St.   Matikcvii    in   Ipftvich^  though  the  £ift  0f1.Str.830. 
nnrriage  was  exprefsly  ftatcd  in  each  of  them,  that  cir-  ^"'®>  P*5*  44» 
[comftance  does  not  appear  to  have  been  touched  or  no-  P'*  ^*' 
[1  ticed  at  tlie  bar,  or  upon  the  bench :    that  it  was  the 
bngtli  oftimconly  which  was  infifted  upon,  and  that  that 
circamftance  had  undergone  much  difcuflion :  that  in 
a  late  cafe,   that  of  Rex   v,    Halifax^   {c)   the  pauper  (^>g,,Q  - 
fed  a  rambling  and  vagabond  life,  and  had  never  had  a8urr.s.c.8o6. 
fixed  place  oftefidence,  or  a  home  anywhere  but  in  his  ^<*'''.p«S«3"5» 
fethers  houfe,  where  he  kept  his  clothes  ;  and  that  here,  P*'  389* 
on  the  contrary,  the  pauper  had  a  fixed  refidence  for 
years  under  the  roof  of  his  uncle,  who,  ^  the  cafe  ftates, 
iQok  bim',  and  he  was  considered  as  much  one  of  that  fa- 
mily as  any  one  that  belonged  to  it ;   that  in  the  cafe  of 
Rex  V.  the  Inhabitants  oflValpoU  St,  Peter's,  (d)  the  paur 
per  was  a  minor,  amd  had  never  acquired  any  fettlemcnt :  ^fi'^'Tr  i:« 

"*•  1*^  lilt  I  "'•  f  Burr.  k.i>.  d3a* 

and   yet  tlic  Court  held   that  he  was  emancipated. —  i.  bi.  Rep.  669. 
C0CKELL9  in  fupport  of  the  rule  to  quafli  thefe  orders,  Ante,pasc43, 
biifted,  that  there  exiiled  no  fuch  imaginary  rule  re-  P^  74* 
fpefting  emancipation  as  had   been  attempted  to  be  fup- 
ported  on  the  other  iide :  that  nothing  was  more  clearly 
eftablifhed  than  that  upon  marriage  a  man  ceafes  to  be 
part  of  his  father's  family :  that  the  law  was  fo  laid  down 
in  tlie  cafe  cited  of  Rex  v.  Halifax  i   which  recognized 
the  cafe  of  (e)  Rex  v.  the  inhabitants  of  Bugden^  in  which  0)  H.  ii.G.  1. 
it  had  been  fo  adjudged :    that  the  cafe  cited  of  Rex  v.  Burr. s.c.  170. 
ff'a/poU    St.  Peter\    turned   upon  the  pauper's   having  ^"'*»  P*8*  46- 
cnhfted  himfelf  for  a  foldier,  and  that  ihat  alfo  was  the  ^^'  ^*' 
cafe  of  a  married  man  :   that  it  was  dccifive  in  the  pre- 
fent  cafe,  that  the  father  had  always  received  the  pauper 
cxprefely  upon  the  footing  of  obligation ;    and  that  he 
had  done  no  more  than  accept  for  flie  time  (and  whether 
tbat  was  long  or  Ihort  was  pcrfeftly  immaterial)  tlie  good 
offices  of  a  near  relation,  who  had  better  ability  than 
himfelf,  in  affording  the  boy  that  prote^ion  which  he 
was  himfelf   naturally  and  legally  boxmd   to   find. — 
1.0RQ  Mai^sfield,     The  pauper.  Qoafidercd  himfelf 
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Rix  f.  as  part  of  his  father'5  family,  and  the  father  confidew 
ToTTiwcTON.  iiijYi  in  the  fame  light.  WJien  a  man  acquires  a  fettle^ 
ment,  he  acquires  it  for  himfclf  and  his  family.  Thcr 
is  no  rcafon  to  fay  this  boy  was  not  part  of  his  father' 
family.  The  uncle  was'under  no  obligation  to  do  an^ 
thing  for  him,  or  to  keep  him  an  hour  ;  and  the  boy  ii 
'  point  of  faft  qn  eyery  difagreemcnt  went  to  his  father' 
houfc  as  his  home ;  and  he  received  him,  as  he  was  bontu 
to  do.  I  fee  no  ground  for  confiderine  this  an  emanci 
pation. — WiLLES  and  Bulleu,  Ju/ftcfSy  concurrini 
(Lord Comm/Jjoncr  A :>HHilRST  wasabfcfiK),  Rule  abfolutc 
and  both  orders  quafhed. 

Ab^y  hired  out      ^77.  Jicx  V.  StrettoHy  Hilary  Term^  2?.  Geo,  3.  Editor.^ 

AiL't/eirf      AfW.— Willi  AM  Coates,  Grace  his  wife,  *  and  Sara 

Ibwcffi veW* and  ^^^  ^w'fe'  their  children,  were  removed  from  Daibury  i; 

ntvcr  living     '  Derhyjhire  XO    Stretton   in   Staffordjb're,       The  SESSION 

withh^m,  ibe    confirmed  the  order,  and  ftated,  That  the  paupgr's  fathei 

father  receiving  fevcral  years  before  the  pauper's  birth,  came  to  theparif 

thcwases.isnot  of  T'^^^,^,-^  under  a  certificate  from  Strttton :  the  paupei 

but  continues  to  ^'"^"  "^  ^^^s  about  the  age  or  thirteen,  was  hired  by  w 

follow  the  fa-    father  to  Mr.  Harris  of  Fauld-hc'll  m  the  parifh  of  Ham 

thrj'sfettlfrnent  (fif^y  for  fifty-onc  weeks,  which  he  fcrved ;  after  which h 

acquired  afur    ^,^^  {i\it6  to  Htitinah  Eyre  of  Qverfil  in  tlic  county  of  Le\ 

ning  uu  .    ^^^^  foj.  fifty-one  wepks,  which  lie  fervcd ;  and  was  the 

♦  hired  to  Mr.  Brotun  of  Caftle^Keys  in  the  fa  id  parifli  c 

Tuthtry  for  another  fifty-one  weeks,  which   he  fervec 

At  the  expiration  thereof  the  pauper  made  fome  fort  c 

agreement  with  Mr.  Bro^vtf^  without  the  knowledge  c 

his  father,  to  ferve  Iiim  for  another  fifty-one  v/eeks ;  bt 

the  father,  being  informed  of  it,  applied  to  Brown^  an 

faid  his  fon  Ihould  not  ferve  him  unlefs  he  wpuld  rail 

his  wages.     Brown  agreed  to  give  him  five  Ibjllings 

year  more,  and  to  allow  the  pauper  half  a  flrike  of  whea 

for  the  payment  of  his  wafliing ;    and  then  paid  tlie  fa 

ther  the  earneft-monev.     The  pauper  continued  in  hi 

fervice  all  the  fecond  fifty-one  weeks,  except  a  fortnigli 

pr  three  weeks,  when,  being  ill,  he  went  to  his  father's 

and  when  he  recovered,  immediately  returned  into  Broun 

feryicp.     He  was  afterwards  hired  by  his  father  to  Jo/ep 

Mouldy  pf  Cl'iftoHy  for  fifty-one  weeks;    but  ferved  bir 

pnly  a  month.     The  father  received  all  the  wag?^  (ex 

ccpt  what  the  pauper  himfelf  received  from  his  mafte 

for  popkct-money  S  and  found  him  clo^ths  therewith 

and  during  the  time  the  pauper  continued  at  Browrt^ 

he  was  waihed  at  hi§  father's.     The  pauper  is  now  abou 

nineteen  vcars  of  age,  and  never  lived  with  his  fathc 

after  the  firfl  hiring  to  Mr,  Harris,     The  pauper  ^'2 

firt 
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Srft  hired  to  Br^wn  at  Michaelmas  1780.     His  father,   at       Rfx  v, 

ijidj'daj  1781,  took  lauds  of  the  value  of  ten  pounds    Stretto*. 

fcr  annum  and  iipwar^ls,  which  he  rented  one  year,  and 

all  that  time  continued  tb  refidc  in  the  parilh  oF  Tutbury. 

—Mr.  Balcuy,  in  fupport  of  the  order.     The  queftioji 

is,  Whether  the  pauper  was  part  of  his  father's  family  at 

the  time  he  rented  ten  pounds  a  year?     It  is  clear  that 

the  fon  (hall  partake  of  the  laft  fetdeinent  his  father  had 

before  the  emancipation.     This  boy  was  I)iieJ  out  by 

his  father  five  years  fuccelfively,  and  lived  away  from 

him.    After  tl^  firft  hiring,  he  never  was  in  fad  part  of 

his  father's  family :    at  tiie  time  of  the  renting  he  was 

fcrvant  to  Brtnvn;  the  father  had  no  authority  over  him ; 

if  he  had  eloped,  the  complaint  mull  have  been  made  by 

Brown:    if  anybody  had  beat  him,  and   difdhled  liim, 

BfitwH  muil  have  brought  tlie  adion  for  lofs  of  fcrvice : 

the  cafe  of  JRex  v.  fVulpolc  St,  Pctc,''$  (j)  is  verv  appli-  ,  ^  ^^^ 

cable  ;  for  there,  as  here,  the  pauper  had,  been  ablent  four  p4gc48,  pi.  7/ 

years.     As  to  the  cafe  of  Rtx  v.  Halifax  (b)y  that  cafe /^n  jj^^^.  5  ^ 

is  very  diftingnifhablc  from  the  pre  fen  t ;  for  the  boy  re-  go6. 

tamed  to  his  father  as  having  no  other  home.     And  Ante,  vol.  I. 

Mr.  Jufiice  Aston,  in  a  mailufcript  note,  fays,  that  in  P«^  3»5»H» 

ail  the  cafes  of  emancipation  the  fon  was  either  married  ^^' 

or  had  a  home  el  few  he  re, — Lord  Mansfikld  (without 

hearing  the  other  fide).    You  have  omitted  to  take  no^ 

ticc  of  the  moft  material  part  of  this  cafe,  viz.  that  he 

was  let  out  by  the  father,  who  received  Jiis  \vag(?s,  and 

wafticd  for  him. — Buller,  Jufiice,     R^x  v,  IValpQU  aiid  See  the  cafe  of 

all  the  cafes  fay,  that  the  pauper  hired  hin^felf,  for  which  Rex  v.  Tot- 

purpofe  he  muft  be  emancipated^  which  meansyr/  at  liberty^  t^^^v  ^"^^ 

and  that  can  only  be  by  tlic  joint  confcnt  ot  father  and  ^,"  '        In^ 

r  t       /•    1         I  '        'i-       t  •  I-       •        •  •'       Icrm,  23.  Geo. 

fon:   the  father  here  cxerciles  his  authority  in  every  in-  j.c^id.  484, 
fiance :  when  the  laft  agreement  is  made,  the  father  ac-  ante,  page  51, 
tually  hires  him :  when  the  pauper  makes  ^  bargain  witli  pl»  76- 
Brown,  the  father  fays,  *'  No,  he  Ihall  not  fervc  you  unlefs 
"you give  more  wages,"  and  the  fjith^r  reqeivcs  the  wages, 
— Or^rs  (jqaihed. 

78.  Rex  V,   Broadhemhury^   Hilary  Tcrm^  25.  Geo.  3*  A  child  fcparat. 
Editor's  ^5S.— Anne  Turf  in,  a  fingic  woman,  was  ed  from  her  h* 
removed  from  Broadhembuvy  to  Ottcry  St.  Alary.     The  J-Jf  by  bcin^ 
sessions  quafhed  the  order,  and  ftatcd,  — That  the '"''"'''^"'''.^'- 
paupers  rather,  Richaia  Iitrpiriy  gained  a  lettlcnient  by  thcworkhcAjfe 
renting  an  eftate  of  feventy  poands,y>t7-  annum  in  the  pa-  is  not  emani.i, 
rift  ot  Broadhemburyj  during  which  time  the  pj^uper  fc- P-J^ed. 
fidcd  there  with  him.     Afterwards,  the  father,  beting  te- 
<iuccd  in  circumftanceSy  was  oWligcd  to  give  up  the  farm ; 
Woff  which  liiQc  the  pauper,  wljen  at  the  ajc  of  tea  '    . 

E  4  years, 


^U»Y. 
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R«« ».  ycare,  had  the  misfortune  to  be  rendered  incapable  o 
^'^..^r^**"  "work  by  her  hands  being  burnt  off.  The  father  con 
tinued  to  live  in  Broadhembury  in  a  fmall  cottage  for  abou 
two  year$ ;  and  being  unable  to  maintain  the  pauper 
procured  her  to  be  maintained  by  the  parifli,  and  fh^  wa 
accordingly  placed  in  the  workhoufe,  being  then  twent 
years  of  age.  She  remained  in  the  workhoufe  till  th 
order  of  removal,  never  having  again  returned  to  her  fa 
ther.'  In  the  beginning  of  1783  the  pauper's  father  lei 
Broadhtmhuryy  and  went  to  Ottery  St.  Mary^  and  took  ai 
pftate  of  twenty- three  pounds  per  annum^  and  refide 
thereon  iiVi.  Lady-day  1784,  when  he  took  another  eftate  c 
twenty  pounds  a  year  in  the  fame  parifh,  where  he  hath  re 
iidcd  ever  fince  occupying  both. — Mr.  Bearcroft  an 
Mil.  Cl  APP  ftiewed  caufe.  They  faid.  This  amounted  t 
an  emancipation  of  the  pauper  before  the  father  gained 
frttlement  in  St.  Mary  Ottery.  Emancipation  meant  oni 
fuch  a  feparation  of  the  child  as  to  amount  to  a  ceafin] 
pi  all  dependence  on  the  parents  i  and  took  place  when 
.ever  the  feparation  was  accompanied  with  an  intent  tha 
the  child  fliould  have  its  liberty.  No  circumftance  coul< 
more  ftrongly  feparate  the  pauper  from  her  father  thai 
his  inability  to  paintain  her,  and  his  rcqucft  to  the  pa 
rifli  to  take  care  of  her,  which  they  have  done  for  fevcra 
years.  It  is  certainly  not  neceflary  to  emancipation  tha 
the  child  fhould  have  gained  a  rettlcmcnt  of  its  own 
Other  circumftances  occur  in  the  different  cafes,  bu 
none  of  them  are  eflential.  Marria2:e  is  not  an  enianci 
pation,  nor  having  a  feparate  houfe  of  his  own.  When* 
ever  there  is  an  end  of  prottrftion  and  maintenance  or 
one  fide,  and  of  fubjeftion  on  the  other,  the  child  is  n< 
longer  part  of  the  father's  family.  The  pauper  is  in  fad 
twenty-four,  and  appears  of  age  in  the  cafe. — RooKE,y^p 
jeavtyZnd  Mr,Fanshawe,  who  were  to  jiave  argued  on  th< 
other  fide,  were  ftopped  by  the  Court.— Lord  Mans- 
field. There  is  no  colour  for  it:  it  is  nothing  like  an 
emancipation.  The  child  is  not  even  in  fervice.  'I  h€ 
only  aft  of  eAiancipatioi'.  is  the  parifli  keeping  her  in  tlK 
workhoufe  ;  but  the  father  was  very  poor,  and  being 
unaMe  to  keep  her  flie  goes  to  theparifh,  and  they  main- 
tain her  in  his  ftead. — Ashhurst  and  Willes,  Jufticesy 
were  of  the  fame  opinion. — Buller,  Juftlce,  1  believe 
I  pay  the  poor*s-rates  for  one  of  thefe  pariflies,  and  there- 
fore I  give  no  opinion  upon  it.  —  The  orders  were 
gua(hcd.        "         .  •     - 
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59.  Rex  V.  Offchurchy  Hilary  Terniy  29.  Geo.  3.  3.  Term  A  cbUd  who 
Rep.  1 14. — Two  juftices  by  an  order  removed  Henry  |^^f*  ''•  '•• 
^efi  and  Alartha  his  wife  from  Thurlafton  to  Offchurch^  wh«nonly*fi« 
both  in  the  county  of  fVarwick;    which  order  was  af- yean  old,  and 
firmed  by  the  ibffions  on  appeal,  fubjeft  to  the  opinion  Hve$  with  dif- 
pf  the  Court  on  a  cafe  rcfcrvcd.     J.  IVeft^  the  father  of  ^««nt  reiatioot 
the  pauper  i/.  IVeft,  in  January  J765,  .and  for  the  two  'i^^^^];^ 
next  foUoving  years,  rented  and  refide4  upon  a  tenement  but  ftiau  f<rfiow 
of  looL  a-year  in  Offchurch^  and  was  fettled  there.     In  the  fettkiDeix 
January  1 767  the  wife  of  J.  IVeft^  who  was  mother  of  of  Ws  father,  if 
H.  Weft  the  pauper,  difid ;    and  in  June  1767  7.  Weft  ^"^^ 
nanied  again  widi  one  Jane  Lqckley,  with  whom  he  lived  mem  bihlsowii 
in  Offcburch  until  the  year  1770,  when  they  both  went  right, 
to,  and  reiided  at,  South:im  in  the  faid  county  for  three 

Jears»  without  doing  any  aft  to  gain  ^  fettlement  there. 
n  1773  they  removed  to  Ladbrokcy  in  the  faid  county, 
to  a  houfe  there  held  under  the  following  title    (I'lie 
cafe  then  ftated,  that  this  houfe  was  vefted  by  a  fettlement 
in  truftees  to  the  feparate  ufe  of  the  wife ;  with  the  ufual 
claule,  that  her  receipt  fliould  be  a  difeharge  to  the  truf- 
tees for  the  rents  and  profits ;  and  that  the  rents  fhould 
not  be  fubjed  to  the  hufband's  debts,  &c. ).  Weft  and  his 
wife  lived  in  the  houfe  from  1773  ^^  ^^  prcfent  time. 
The  paisper  H.  Weft  was  born  in  Offchurch  in  January 
1765,  and  refided  there  widi  his  father  until  1770.     On 
his  father's  leaving.  Offchurch^  the  pauper  was  left  with 
one  R.  F.  Leefon  at  Offchurch-^  to  be  taken  care  of ;  his 
father  paying  for  his  lodging  and  board.     The  pauper 
continued  at  Leefon\  at  Offchurch  for  two  years,  and  then 
went  to,  and  refided  with,  his  uncle  H.  Haddon^  who 
alfo  lived  »t  Offchurch^  and  continued  to  refide  with  his 
faid  uncle  for  about  two  years ;    during  the  whole  of 
which  time  his  uncle  provided  him  with  board,  clothes, 
lodging,  and  pocket-money,  and  he  worked  with  his  un- 
cle Haddon ;  but  he  i:eceived  no  wages,  and  was  not  hire^ 
as  a  fervent.     At  the  end  of  two  years  the  pauper  went 
to  his  father's  at  Ladbroiey  and  ftaid  there  a  week,  and 
then  went  to  refide  with  another  uncle,  William  Salmon 
of  Wefion^  with  whom^he  lived  fix  years,  as  he  had  done 
at  his  uncle  HaddorCz^   his  uncle  Salmon  providing  him 
with  board,  clothes^  lodging,  and  pocket-money;    he 
working  for  his  uncle  Salmon  without  hav:ng  been  hired 
as  a  fervent,  or  receiving  any  wages.      On  leaving  his 
uncle  Salmonj  he  wei>t  and  lived  three  weeks  with  his  fa- 
ther at  Ladhroke.    The  pauper  has  never  done  any  aft  to 
gain  a  fettlement.— Er ski ne  and  Rqmilly  contended 
on  this  point  of  the  cafe  (a),  that  if  the  father  gained  a  (a^Fortheother 
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Rex  v.       fettlement  at  Ladbroh-i  he  did  not  communicate  it  to*  hi 
PrrcHVRCB.  f^^^  ^jjQ  ^^  ^^  ^Yizx.  time  emancipated.     If  the  fon  hai 
returned  to  the  father  when  he  was  fcvcn  years  of  age 
then  the  father's  fettlement  might  have  been  communi 
Gated  to  him  ;  but  he  never  lived  with  his  father  durin] 
the  father's  refidence  in  Ladhroke^  except  for  three  weeks 
when  it  is  clear  from  the  circumftances  of  the  cafe  tha 
he  came  as  a  viiitor,  and  not  as  part  of  the  father's  family 
{«)Stra.43S.   In  Eaftwoodhcy  v,  IVefivjoodhey  («),  where  the  father,  o\ 
Antt,  page  41,  j-emoving  from  one  parifli  to  another,  left  the  fon  behind 
^  ^^  the  fon  was  held  to  be  fettled  in  the  former  parifh,  becauf 

it  was  the  laft  where  he  had  made  part  of  his  father's  fa 
mily.     They  alfo  cited  Rex  v.  Bugdcn  (^),   St.  ATichaeV 
Coflany  in  Norwich^  v.  St.  Matthev/s  in  Ipfwich  (r ),    anc 
(i)  BwT.  S,  C.  Rex  1;.  fValpole  St,  Peter* s  {d)j  to  fliew  that,  where  t?ie  for 
»7o-  is  fcparated  from  the  father's  family,  he  does  not  foilovi 

^""*  P*^^^'  the  father's  fettlement  gained  after  fuch  feparation.— 
(/)  Sera.  831.  Bearcroft  and  Willes,  contra,  were  flopped  by  th< 
Ante,  page44.  Court. — LoRD  Kenyon,  Chiefjujiice.  Two  qucflions 
pi.  7«*  arife  in  this  cafe :  and  the  firft  (^j  which  I  Ihall  cpniider  is, 

00  Burr.  S.  c.  \vhether  the  fon  continued  to  be  part  of  his  father's  fa- 
Amc,  Mse48  ^^^  during  tlie  time  his  father  refided  at  Ladbroke^  fo  as 
PL74.  *tobe  intitled  to  the  benefit  of  his  father's  fettlement? 

(#)Seetliefe.   This  is  the  weakeft  cafe  of  emancipation  that  was  ever 
condqadUon,  attempted  to  be  made  out.      When  the  fatlier  left  the 
io'*'<*^iUe-    P^^^^  of  Offchw'ch,  the  fon  was  only  five  years  old :  now 
••  meat  by  m-  *^  cannot  be  pretended  that  at  that  time  he  was  emanci- 
•*  TAT««"       pated,  and  yet  he  then  ceafed  to  refide  in  his  father's  fa- 
mily.     It  is  alfo  dated,  that  about  two  years  afterwards, 
when  he  was  about  fcvcn  or  eight  years  old,  and  paft  tlic 
age  of  a  nurfe-cliild,  he  went  to  live  with  his  uncle  Had^ 
don.  Then,  Was  he  emancipated  at  that  time  ?  Ordinarily 
fpcaking,  one  of  thefe  things  muft  happen  before  the  fon 
can  be  faid  to  be  emancipated  :  Either  he  muft  have  ob-- 
tained  a  fettlement  for  himfelf,  of  have  become  the  head 
of  a  family,  or  at  moft  he  muft  have  arrived  at  that  age 
when  he  may  fet  up  in  the  world  for  himfelf.     But  here 
the  fon  does  not  fall  within  either  of  tliofc  defcriptions ; 
no  time  can  beftated  when  the  emancipation  may  be  faid 
to  have  commenced.     For  when  he  went  to  live  with  his 
uncle  Haddon,  lie  was  only  eight  years  old  at  the  raoft  \ 
and  he  could  gain  no  fettlement  either  by  living  with  that 
uncle,  or  his  other  uncle  Salmon^  as  a  fervant,  becaufc  the 
cafe  ftates  that  lie  was  not  hired  as  a  fervant  by  either  of 
them.     Now  during  all  this  time  the  father  had  a  right 
to  the  cuftody  of  the  fon,  and  might  have  obtained  him 
by  habeas  corpus  ;  for  the  parental  care  was  not  then  don^ 
^way.     It  \$  not  neceflary  in  thefe  cafes  of  derivative  fct- 
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dements  that  the  child  (hould  remove  with  the  father  R"  v. 
horn  place  to  place  ;  for  the  fettlemcnt  of  the  father  will  ^'Fciiw»^«« 
be  communicated  to  the  child ;  otherwife  children,  who 
are  fent  out  into  the  world  for  education,  ^nd  are  of  courfe 
feparatcd  for  a  time  from  the  fatlier,  might  lofe  the  bene- 
fit of  their  father's  fettlement,  and  when  they  were  about 
to  return  home  would  find  themfelves  excluded  from 
parental  care,  if  their  parents  had  in  the  mean  time  gained 
a  new  fettlement.  How  long  the  p<l>wer  of  communi- 
cating a  derivative  fettlement  may  continue,  it  is  not  ne- 
ceflary  to  determine ;  for  in  this  cafe  it  certainly  remained 
longer  than  ^ill  the  child  was  nine  or  ten  years  old ;  and 
that  is  fufficient  for  the  determination  of  this  queftion. 
— AsHHURsT,  BuLLER,  and  Grose,  'Jujl'ices^  aflcnt- 
ing,  both  the  orders  were  quaihed. 

80.   Rex  V.  Edgeworth^  Trinity  Term,  29.  Geo.  3.  3.  Term  A  fon  when  h^ 
Hep,   3S3-— Two  juftices  removed  by  an  order  i/<p;?r^wasnxteenwa$ 
Rothwell^  Sufan  }iis  wife,  Henry  their  fon  ^ged  15  years,  '^*""*  app«n- 
and  feveral  younger  children,  from  Caftleton  to  Edgworth,  Icars^^which  he 
both  in  the  county  of  LancaJIer,     The  feffions  on  ap-  fcrved,  and  ne- 
peal  confirmed  that  order,  fubjeft  to  the  opinion  of  the  vcr  afterwards 
Court  on  a  cafe  which  ftated,  that — Henry  Rothwelly  the'«*"™^  ^^»» 
father  of  Henry  the  pauper  [not  having  a  fettlement  at  ^*J|*^j^  fjj^^' 
Edge^t;Qrth'\^  when  Henry  the  fon  was  about  1 3  or  14  years  u,re  was  void 
old,  came  to  liv^  upon  a  tenement  at  Ed^eworth^  called  /or  want  of  « 
Hob  Lane  Gate,  of  the  yearly  value  of   5I.  and  refided  ft«mp » aiid  it 
thereabout  two  years;   during  which,  time  Henry  the  !J|'**  ***'** '**** 
father  put  out  Henry  the  pauper  to  one  James  PolUtt,  ^^^^/Li^  5oi 
then  refiding  in  the  townihip  of  Spatiandi  for  four  years,  followed  the  fa. 
to  learn  the  trade  of  a  wool-comber.     The  pauper  Henry  thcr  to  »  o«w 
accordingly  left  his  fatlier's  houfe,  to  which  he  never  af-  f«")cn^«nt, 
forwards  returned  but  as  a  gueft,  and  refidcd  with  and  ^^^^  ^*!j^^j^^ 
worked  for  Pp/iitt  at  Spotland  for  the  four  years ;  and  by  {q^^^ (en\^ 
him  was  provided  all  that  time  with  meat,  drink,  wafh-  under  tiwin- 
ing,  lodging,  and  clothes ;    and  was  confideied  by  his  dentures. 
mother  as  part  of  PolHtt\  family.     During  thofe  lour 
years  the  pauper  was  fometimes  a  quarter  or  half  a  year 
without  feeing  his  fiither  or  motlier,  on  which  occafions 
he  came  to  his  father's  at  Hob  Lane  Gate  on  a  Saturday 
evening,  and  returned  home  to  his  maller^s  either  on  the 
Sunday  evening  or  Monday  morning  following.     After 
the  expiration  of  the  four  years  he  never  returned  to  his 
father's  family,  but  worked  at  his  trade  of  a  wool-comber 
at  different  places  about  the  country,  and  fupported  and 
maintained  himfelf  thereby,  until  he  afterwards  married, 
and  refided  with  his  wife  and  family  in  a  houfe  of  his 
•own.    After  die  pauper  was  put  out  to  Pollitt.  and  before 

the 
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R«r  •.      the  four  years  expired,  Hairy  the  father  took  another 

|E»OBwoftf  ■.  tenement  in  Edgcworth  of  the  yearly  value  of  81.  which 

he  occupied  with  the  former  tenement  called  Hob  Lane 

Gate  for  a  year,  whereby  he  gained  a  fettlement  at  Edge- 

worths     The  pauper  never  gained  any  fettlement   for 

himfelf ;    and  the  queftion  is,  Whether  he  followed  his 

father's  fettlemewt  at  Edzeworth  ^     This  cafe  was  fent 

down  to  be  re-ftatcd  in  Hilary  Term  laft,  the  Court  not 

being  fatisfied  whether  the  pauper  had  been  apprenticed 

to  Pollltt  by  indenture^    The  fellions  now  returned,  that 

tlie  pauper  had  been  put  out  afpretitla  by  indenture,  which 

was  void  for  want  of  the  {lamp  denoting  the  payment 

f «>  See  the  firft  ®^  tlie  additional  duty.(tij     This  cafe  was  argued  laft 

yoloriM^  page    Hilary  Term  upon  the  ground  of  emancipation^  as  well  as 

4;a,  upon  the  other  point  relative  to  the  indenture  of  ap- 

prenticefhip.     But  the  Court  then  had  no  doubt ;  and, 

on  the  above  faft  being  returned  by  the  feilions  refpcft- 

ing  the  indenture,  'J'he  Court   (without  argument) 

now  difcharged  tlie  rule  for  quaihiiig  the  order  of  fe£^ 

iions. 

AcUldisnot        8i.    Rex  V,  tVittan  cum  Tu^ambroofteSf    Trinity  Term^ 

tmancifatrd  (6    29.  Geo,  3.  3.  Term  Rep.  355.'^The  pauper's  father,  jfohn 

as  to  iofcihc     Heu'itiy  rented  a  tenement  of  i61.  a  year  in  Ji^itton  cum 

fettiemOTt*"^     3w<?w^rooi6f J,  Ckeftcr,  and  refided  upon  it  above  a  year, 

which  his  father  when  the  pauper  was  about  fix  years  old.     John  liewitt 

tnayg.in,  ant;i  then  Went  to  Al'iddlcwicb^  where  he  did  no  aft  to  gain  a 

hecMWJo/afr,  fettlement,  and  about  two  years  after  ran  away  from  his 

?!l.r*7'"'  ^  1  family  ;  and  the  pauper's  mother,  takine  the  pauper  with 

a  /(ttiment  iif     "^^  ^^  CongUtony  died  m  halt  a  year,  when  tlie  pauper 

his  own  rightyOT  was  Icft  in  the  care  of  one  Jane  Brookes ^  with  whom  he 

till  he  has  con-  lived  at  Congktony  and  worked  at  the  filk  mills  there  : 

tr«aed  a  rda-    ^^x^  ^^^  overfccrs  of  the  poor  of  fFitton  cum  Twamhrooies 

w^h  thTidw^of  P^^^  the^wholc  or  a  part  of  his  maintenance  for  four  years 

his  beins  part    ^^  J^^^  Brcokesy  after  which  period  the  pauper  fupported 

of  his  father*!   himfelf  till  the  age  pf  i6 ;    at  which  time  he  got  3s.  Qd. 

f^iJy.  p^r  week,  and  boarded  himfelf  where  he  liked.     During 

the  firft  part  of  the  time  he  lived  at  Congleton  he  faw  his 

father  twice  at  the  diftance  of  about  four  years,  at  which 

times  his  father  did  not  give  him  any  thing  (except  a 

pair  pf  breeches,  and  twopence  halfpenny  the  firft,  and 

only  tlirec  halfpence  in  money  the  iecond,  time.)     At 

18  or  19  years  of  age  the  pauper  went  from  Congleton  ta 

Skeffieldy  and  hi^ed  himfelf  for  tour  years,  by  which  hiring 

however  he  gained  no  fettlement.     He  heard  that  his 

fatlier  had  been  to  enquire  after  \i\va.2.x.Congletony  and  that 

^e  tlien  hved  at  Punham^  to  which  place  ^he  pauper  wen\ 
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II  fee  him,  and  was  at  that  time  23  years  of  age,  and  mar-      ^'*  ^• 
lied:  it  appeared  that  the  father  had  made  fuch  enquiiy      xwam!''*^ 
IS  2bo?e  mentioned  after  the  pauper  from  his  daughter      b&ookx* 
(±e  pauper's  iiiler)  with  intent,  as  hefaid,  to  give  him 
sfait  of  clothes,  as  he  had  done  lefs  for  the  pauper  than 
injr  of  his  children.     It  appeared  that  the  father  "John 
Enmtt  had  married  a  fecond  wife,  and  held  a  tenement 
VOL  Dunham  of  ill.  a  year,  and  had  lived  upon  it  eight 
yean  when  his  fonwentto  fee  him  there  as  above;  upon 
which  vLfit  he  ftaid  only  one  hour,  and  never  faw  his 
father  at  any  time  but  as  above.    Upon  the  above  fa£ts 
die  juilices  at  the  Chefier  feffions  were  of  opinion,  that  the 
lettlement  of  the  pauper  George  Hewitt  was  at  ff^ittoncum 
Tieam^rookes  ;    that  place  appearing  to  them  the  laft  fet- 
tiement  the  pauper's  fatlier  hadwhilft  the  pauper  remained 
a  part  of  his  familv :  and  they  confirmed  the  order  of  two 
JQthces,  by  vrhich  the  pauper  and  his  wife  and  family 
were  removed  from  Stockport  to  fVitton  cum  Twambrookes, 
^BfiARCROFT  and  Manley,  in  fupport  of  the  order  of 
feffions,  attempted  to  (hew,  that  the  pauper  was  emanci- 
pated, becaufe  after  the  age  of  eight  years  the  pauper's 
father  had  no  domicile  ot  which  the  pauper  could  be  a 
member. — But  Lord  Kenyon,  Chief  Juftice^y  faid,  It 
was  never  conceived  in  any  cafe  that  a  fon  who  was  only 
16  years  of  age,  and  who  had  not  gained  any  fettlement 
in  his  own  right,  was  not  part  of  his  father's  family. 
The  cafes  of  emancipation  have  always  been  decided  on 
the  circuroftances  either  of  the  fon's  being  2 1  (/^  ),or  mar-  («)  Rex*. 
ricd(i),  or  having  gained  a  fettlement  in  his  own  right,  5"^*^*  ^"''* 
or  (as  in  the  cafe  of  the  foldier)  {c)  having  contrafted  a  ^^^^^  ^^^   - 
relation  which  was  inconfiitent  with  the  idea  of  his  being  pi.  ^2. 
in  a  fubordinate  fituation  in  his  father's  family. — Bul-  (i)Eaftwood- 
l-ER,  ^ufiict.    In  this  cafe  the  pauper  remained  under  the  ^«y  ''•  Wcft- 
power  (</)  of  his  father  the  whole  time.— Per  Curiam,  f^o***^/*  «• 

^-^  >bfoi„te.  5:;- «iv  ^ 

^  70*     St.  Miclucrs  CoilAny  in  Norwich  and  St.  Matthew's  in  Tpfwich,  See  S31. 

^le,  pas9  44,  pi.  71.  (c^  Rex  v.  Walpole  St.  Peter's.  Burr.  S.  C.  638.  AntCyptge  4S9 

^  74*  {fy  Vide  Rex  v.  offchurcli,  ante,  {>age  57,  pi.  79. 

%%.  Rex  V.  Coinngbourn  Duchy  Hilary  Termy  31.  Geo.  3. '"";?»"  ^^ » 
^Term  Rep,  199— The  pauper  £.  Chandler  and  his  wife  ?^  whl>  to^s* 
vtre  removed  from   Collingbourn  Ducis  to  ColUngbourn  hu  rather*sfa« 
p^for.  The  feiBons,  on  appeal,  quafhed  the  order  of  mUy  at  nineteen 
ittfticcs,  and  ftated  the  following  cafe:— The  pauper y""o^*8«»*w* 
(E.  Chandler)  was  bom  in  Collingbourn  Kington,  when^*;^;^;^"^'^ 

ia  an  eitraptrociiial  pbot,  and  at  the  end  of  .the  year  returns  unmmrrieiunA  wtdar  egty  and 
i>ot  hiring  gained  a  ftttitmnt  in  bis   twn  right,  to  the  parilh  where  his  faiher  Uvoi  nil* 
^  dii  Gcrti&caOii  and  (here  enters  into  fervice,  is  not  thereby  maMcipated. 

his 
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Rtx  «.      his  fatlicr  and  mother  were  refiding  there  under  a  ccrtiif-*  1 
CoLLiNo.      catc  from  Froxfield.     At  the  age  ot  19  he  was  hired  for  a  1 
««!"'    ''  year  to  fervc  T,  Childs,  of  Buckholt  Farm^  as  a  carter,  which 
he  ferved  accordingly.     Buckholt  Farm  is  extraparochial ;  ' 
is  not  a  tQwnfliip  or  vill;    and  has  no  pariln-officers- 
After  the  pauper  had  ferved  the  year  at  Buckholt^  he  re- 
turned  to   Coilingbourn  Kin^fton^    and    then,   being  un- 
married, under  age,  and  not  having  done  any  ad   to' 
gain  a  fettlement  in  his  own  right  further  than  as  aforc- 
faid,  he  wat  hired  to,  and  ferved,  5.  Andrews  of  that  pa- 
rilh  for  a  year.    The  court  of  feflions,  being  of  opinions 
that  the  pauper  was  not  emancipated,  and  that  the  cer- 
tiiicate  was  not  difcharged  fo  as  to  enable  him  to  gain  a 
fettlement  in  Coilingbourn  Kingfton  by  hiring  and  fervicc, 
quafhed  the  order  of  the  two  juftices. — Caldecott, 
Litchfield,  and  Durnford,  in  fupport  of  the  order 
of  feflions,  were  flopped  by  the  Court, — Le  Mesurier, 
contra^  faid,  that  the  queftion  as  to  whether  the  certificate 
was  difcharged,  depended  on  the  queftion  whether  the 
pauper  had  any  intention  at  the  time  he  quitted  Colling^' 
bourn  Kingfton  orreturning  thither  again  :    for  if  he  did 
not  fo  intend,  the  certificate  as  to  him  was  difcharged^ 
(«)  1.  Term     according  to  Rex  v,  Neufington  («) ;   and  then  he  was  in 
Rep.  354$  and  a  Capacity  of  gaini^ig  a  fubfequent  fettlement  in  that  pa-^ 
videpoft.  title   i-jfh  when  he  returned,  which  he  did  by  hiring  and  ler-"-. 
cHTirx-       ^j^g      Now  if  he  had  gone  in  the  mean  time  to  any  pa- 
rifli  inftead  of  5wr>tA«//,  and  hired  himfelf,  ashcdid  thcrc,- 
for  a  year,  it  is  not  pretended  but  that  for  the  purpofe  of 
difcharging  the  certificate,  he  muft  have  been  faid  to  hav« 
quitted  CoUlngbaurn  Kingfton  without  any  animus  rcvcr- 
tcndi:   then  the  mere  circumftance  of  Buckholt  being  an 
extraparochial  place  cannot  make  any  difference ;  for  the 
inference  firom  his  afts  of  his  intention  to  leave  his  fa- 
ther's family  and  look  out  for  another  home  for  him* 
felf    muft  be  the  fame  in  both  cafes  ;    and  tlierefore, 
though  he  could  not  gain  a  fettlement  in  Buckholt^  yet  it 
was  competent  to  him  on  his  return  to  gain  one  in  Coi- 
lingbourn Kingfton  by  hiring  and  fervice.     But  if  it  ht 
contended,  that  this  muft  depend  on  the  queftion  of  eman- 
cipation, it  is  to  be  obferved,  that  it  differs  materially 
from  all  the  cafes  wherein  fons  have  been  held  not  to  be 
emancipated.     The  determinations  on  this  point  have 
proceeded,  not  on  the  faft  of  infancy,  but  on  the  broad 

Jjround  of  tlie  fon's  having  fcparated  himfelf  from  the 
athcr's  family.     In  all  thofe  cafes  the  father  put  thefon 
out  either  to  fenrice  or  apprenticelhip  ;  here  the  fon  put 
0)  Ante,        himfelf  out.    In  Rex  v.  Strctton  (b).  the  father  put  the 
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h  out  and  received  his  wages,  which  brought  the  cafe      Rx<  v* 
within  the  obfervaVon  made  by  BuLLEtt,  Juftice^  in  Rex  Colliko- 
x.Wittm  cum  Twambrooles  (c),  that  the  fon  remained    *^"/"    '* 
jfldcr  his  father's  power  the  whole  time.     In  that  cafe  ,  .  *  - 
alio  Lord  Ken  yon  remarked,  upon  tlie  cafe  of  JValpoU  r^^/jc^. 
tu Petals  (^),  that  going  for  a  foldier  was  an  emanci-  Ante, pag^ 60* 
^loiiy  becaufe  it  was  contrafting  a  relation  inconiiftent  pi«  <>- 
with  his  remaining  a  dependent  member  of  his  father's  W  Burr.S.C 
feraily.    Now  that  reafon  holds  equally  in  tlie  prefent  ^5**         ^ 
afe ;  for  tlie  relation  of  a  fcrvant,  which  the  pauper  con-  pi"^if*^ 
traded  to  another  mafter,  is  juft  as  inconiiilent  with  his 
dependence  on  his  father,  as  his  enliiling  for  a  foldier 
and  ferving  the  public.     In  Rex  v,  Pclham  (r),  this  very 

Scftion  feems  to  have  been  decided. — Lord  Kenyon, 
\£f  Ju/iicc,  It  is  extremely  clear,  that  if  the  pauper 
had  ferved  a  year  under  a  yearly  hiring  in  Coilingboum 
Kingflon  before  he  went  to  Buckholt^  he  could  not  thereby 
have  gained  a  fettlement  in  that  parifh  while  the  certifi- 
ate  was  in  force^  on  account  ot  the  ftatute  of  fViltiam, 
It  is  equally  clear,  that  if  Buckholt  had  not  been  an  extra- 
parochial  place,  his  fervice  under  the  hiring  ftated  in  the 
cafe  would  have  difcharged  him  from  the  proteAion  of 
the  certificate  in  Collhgboum  King^/ion  ;  becaufe  then  the 
ccnificate,  which  ailerted  that  he  was  fettled  in  Froxfield^ 
would  not  have  been  true  in  fa£t,  inafmuch  as  it  would 
in  that  cafe  have  been  fuperfeded  by  a  fubfequent  fettle- 
ment. But  Buckholt  not  being  a  parifh  wherein  a  fctdc- 
mcnt  could  be  gained,  the  queftion  is.  Whether  by  any 
vmI  what  means  the  certificate  as  to  this  pauper  was  dif- 
charged ?  In  cafes  of  this  kind,  where  the  decifions  of 
this  Court  are  to  guide  the  judgments  of  the  magiftrates, 
it  is  of  great  importance  that  tliey  fliould  be  confiftent, 
^W  I  am  not  able  to  diftinguifli  this  cafe  from  the 
principle  laid  down  in  Rex  v.  fVltton  cum  Twamhrgokes.  Ante,  dim  fa 
Itwas  there  held,  that  a  perfon  under  age,  who  after  be-  pi.  s,. 
ing  abfent  from  his  father's  family  for  a  confiderablc 
time  returned  to  it  before  he  was  an  adult,  or  married, 
iftd  before  he  had  acquired  a  fettlement  for  himfelf,  was 
not  emancipated,  but  was  entitled  to  the  benefit  of  his 
&thcr's  fettlement.  So  in  this  cafe  the  fon  returned  be- 
fore he  had  attained  the  age  of  21,  not  having  gained  any 
fctiJcmeat  for  himfelf  diftinft  from  that  of  liis  father, 

(0  Videpoft.chap.  9.  '*Skttlf..  12.  Ann.  c.  18.  whether  the  apprra- 

"mekt    it   APPRtMTtciSHlr.'*  ticc  of  a  ceTtlficdted  peifon,  afligiMd 

^t  (his  cafe  M  reported  by  Sir  J.  to  a  fecond  mader  in  another  pari/h, 

^^nS^  1147.  who  argued  the  cafe  could  gain  a  fettlement  by  fervinf  io 

^*"itifi  ftatts  the  queftion  to  have  fuch  other  parifh. 
i>roid  (bkly  00  the  coaftrodlion  of 

nor 
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Rtx  •.      ftor  having  become  the  head  of  a  family ;  arid  thcfefbi 

sauftn'Do.  ^"  ^^^^  "^"^  be  governed  by  that  of  fritton  cum  T^*an 
Brookes.  The  diftinftion  which  has  been  attempted  t 
be  taken  between  fome  of  the  former  cafes  and  the  pn 
fent,  that  here  the  fon  put  himfelf  out  to  fervice,  rs  nc 
material:  for  till  the  age  of  21,  not  having  done  eitht 
of  the  ads  above  alluded  to,  he  continued  a  part  of  hi 
father's  fiimily. — Ashhurst  and  Gko se;  Jujiices^  of  th 
fame  opinion.  Buller,  Jujlicty  .was  abfent. — Order  o 
(«)  VideRejc^.  feffions  Confirmed  {a\ 

Brood  hembury^ 
H.  t$.  G.  3. 
ante,  pjgc  55, 
pi.  7S. 
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SETTLEMENT   BY  HAR.KIACE. 

I.  Tie  marriage  a^. 

II.  Of  the  marriage-,  and  the  evidence  to  prove  it; 

III.  Of  THE  vriFE^sfittlement  in  right  of  the  husbasj}^ 

IV.  Of  the  ufife*s  fetilement  in  her  own  right; 
V.  Of  the  removal  of  THE  WIFB. 


I.  The  marriage  a/i: 

S3.  DY  26.  Ceo.  2.  c.  33.  f.  I.  "which  recites,  that  Inwhatmmntf 
^  "  great  mifchiefeand  inconveniences  had  arifen  "-^j^^^ 

*  fTomchnuk/iine  marriages,  it  is  enacted,  that  from  and  ^  performetf. 

*  Jrfter  the  twenty-fifth  day  of  March  1 7^4,  all  banns  of 
^  matrimony  {hall  be  publiflied  in  an  audible  manner  iii 

*  the  pariih-churchy  or  in  fome  public  chapel,  id  which 

*  public  chapel  banns  of  matrimony  have  been  ufually 
pabliflied,  of  or  belonging  to  fuch  parifh  or  chapelry 

I*  wherein  the  pcrfohs  to  be  married  mall  dwells  accor- 
,**  ding  to  the  form  of  words  prefcribed  by  the  rubrick 
^  prefixed  to  the  office  of  matrimony  in  the  book  of 
**  comnon  prayer,  ilpon  three  Sundays  preceding  the  fo- 
"^  lemnization  of  marriage,  during  the  time  pf  morning 
I*'  fcrvicc,  or  of  evening  fervice  (if  there  be  no  morning 
I;"  ferrice  in  fuch  ^hurth  or  chapel  upon  any  of  thofc 
•**  Suiu^sjsJ,  inmiediately  after  the  ftcond  lellon  :    and  Inwhatmuuiet 
**  whcnfoeverit  fhall  happen  that  the  perfons  to  be  maf-  **«»'  (^^i^ 
-ricd  (hall  dwell  in  divers  pariflies  or  chapelries,  the  P;;JJ|^^^^ 
*  bsuins  fhall  in  like  mfanner  be  publifhed  in  the  church  different  pariih- 
"  or  chapel  belonging  to  fuch  p'arifh  or  chapelry  where-  es  or  in  an  at- 
**  in  each  of  the  faid  perfons  fhall  dwell:    and  WHEft.E  traparocWal 
**  both  or  either  of  the  pierfons  to  be  married  fhall  dwell  P^**' 
tti  anv  extraparochial  place  (Iwiving  no^  church  or  cha- 
pel wherein  banfns  have  been  ufually  publiihed)>  then 
Vol,  11.  F  «*  the 
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<*  the  banns  fhall  in  like  manner  be  publiihed  in  tl 

**  parifh-church  or  eliapcl  belonging  to  fonie  parifh  < 

chapelry  adjoining  to  fuch  extraparochial  place  :    an 

WHERE  banns  (hall  be  publiflied  m  anychurch  or  ch 

pel  belonging  to  ainy  parifh  adjoining  to  fuch  extr 

parochial  place,  the  panon,  vicar,  minifter,  or  curat 

Miniaertofign'^  publifhing  fuch  banns,  fhall,  in  writing  under  h 

thepubiication)'*  hand,  certify  the  publication  thereof  in  fuch    tnann 

as  if  either  of  the  perfons  to  be  married  dwelt  in  fuc 
adjoining  pai  ifli ;  and  that  all  other  the  rules  pr 
"  fcribed  by  the  rubrick:  concerning  the  publi cat! c 
and  the  mar-  '^  of  banns,  and  the  folemnization  of  matrimony,  an 
riagc  to  be  fo-  •«  not  hereby  altered,  fliall  bc  duly  obfervcd  ;  and  th: 
^rhiftulciS^^  "  ^^  all  cafes  where  banns  (hall  have  been  publifhcd,  tl 
wbercihe  blnn* "  marriage  (hall  be  folemnized  in  one  of  the  parifl 
have  been  pub-  **  churches  or  chapels  where  fuch  banns  have  been  put 
Uihed,  "  liflied,  and  in  no  otlicr  place  whatfoever." 

Notice  of  the  g^.  By  26.  Geo.  2.  C.  33,  f.  2.   **  No  parfon,   vicai 

^^'^j,^^^''  mrnifter,  or  curate,  fhall  be  obliged  to  publifh  tli 

of  refidcnce"?*  "  baiins  of  matrimony  between  any  perfons  whatfocvcf 

the  parties  to  be^'  unlefs  the  perfons  to  be  marriea  mall,  feven  days  a 

given  to  the  Mi-  *«  leaft  before  the  time  required  for  the  firft  publicatioi 

nifter  feven  diysi«  ^f  f^^h  banns  refpeftivcly,  deliver  or  caufe  to  be  dc 

?!5j!!]!^fKJl«.  "  livered  to  fuch  parfon,  vicar,  minifter,  or  Curate,   i 

cation  of  bannt.  ,,  ..  ..*^,'.  i«o»  i*- 

'*  notice  m  wntmg  of  theif  truechrmian  and  fur-  names 
and  of  the  houlc  or  houfes  of  their  refpeAive  abode: 
within  fuch  parifh,  diapelry,  or  extraparochial  plaa 
as  aforefaid,  and  of  the  time  during  which  they  have 
dwelt,  inhabited,   or  lodged  in  fuch  boufe  or  houfes 

*^  refpcfltively." 

Minifter  not         85.  By  26.  Geo.  2.  c.  33.  f.  3.  **  No  parfon,  miniflefi 
puni/habic  for    ««  vicar,    or  curate,    folemnizing  *  marriages  after  the 
foicronizing^    «  twenty-fifth  day  of  March   1754,  between  perfons, 
hanns*p^biito-  **  ^oth  OT  one  of  whom  (hall  be  under  the  age  of  twen- 
ed,  where  the     **  ty-one  vears,  after  banns  publifhed,  fhall  be  punifh- 
parefttsorguar- "  able  by  ecclefiaftical  cenfures  for  folemnizing  fuch 
dims  give  no     u  marciages  without  confent  of  parents  or  guardians^ 
noticcofdiflent; ,,  ^^^f^  confent  is  required  by  law,  unlefs  fuch  parfon, 
**  mlnifler,  vicar,  or  curate,  fhall  have  notice  of  thcdiA 
bat  where  foch  *<  fent  of  fuch  parents  or  guardians ;   and  in  cafe  fuch 
diflent  Oiaii  be   cc  parents  or  guardians,  or  one  of  them,  fhall  openly  and 
oatwn  of  bannt "  P^l^licly  declare,  or  caufe  to  be  declared  in  the  church 
to  be  v«id.        '*  ^^  chapel  where  the  banns  fhall  be  fo  publifhed,  at 

the  time  of  fuch  publication,  his,  her,  or  their  diflent 
to  fuch  marriage,  fuch  publication  of  banns  fhall  be 
abfolutcly  void  " 

86.  Bf 
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ttS.  By  26.  Geo,  2.  c.  33.  f.  4.  **  No  licence  of  marriage  Licekcei  to 
Aall,  from  and  after  thefaid  twenty-fifth  day  of  March  ^^"^^^^ 
!•  1754,  begrantedbyanyarchbilhopjbifhop,  or  other  or-  mooy^Thl!"* 
r  dinaryorperfonhavingauthoritytograntfuch  licences,  church  or  cha- 
'*  to  folemnize  any  marriage  in  any  other  church  or  pel  of  Aich  pa. 
chapel  than  in  the  parifli-church  of  public  chapel  of"^**"^y»^**«'« 
or  belonging  to  the  pariih  or  chapelry,  within  which  2»  ftJi  have* 
the  ufual  place  of  abode  of  one  of  the  perfoHs  to  be  refided  for  fouc 
married  inall  have  been  for  the  fpace  of  four  weeks  week»  before^ 
immediately  before  the  granting  of  fuch  licence ;   or  *«• 
where  both,  or  either  otthe  parties  to  be  married  Ihall 
dwell  in  any  extraparochial  place,  having  no  church 
or  chapel  wherein  banns  have  been  ufually  publifhed, 
then  in  the  parilh-church  or  chapel  belonging  to  fome 
pariih  or  chapelry  adjoining  to  fuch  extraparochial 
place,  and  in  no  ether  place  whatfoever/* 


87.  By  26-.  Geo.  i.  t. 


AH  pari(hc8  where  **^*^  ^^»«^ 


there  fliaU  be  no  parifli-church  or  chapel  beIonging^'J^J™j;|* 
f  theretO)  or  none  wherein  divine  fervice  mall  be  ufually  by  thti«A* 
celebrated  every  Sundavj  may  be  deemed  extraparochial 
places  for  the  purpofes  of  this  aft,  but  not  for  any 
other  purpofc. 

88.  Bjr  26.  Geo.  i.  c.  33.  f.  6.  "  Nothing  heifeinbeforc  ArehWfcop  oT 
contained  (hall  be  conftrued  to  extend  to  deprive  tlie  rJgSfJo  mmt 
AacHBistiop  of  Cakterbury,  and  hisfucceflbr8,and  fpeciai  lieeoMt 
his  and  their  proper  officers^  of  the  tight  which  hath  refervcd. 
hitherto  been  ufed,  in  virtue  of  a  certain  ftatute  made 
in  the  twenty-fifth  year  of  the  reign  of  the  late  king 
Henry  the  eighth,  intituled,  An  ad  concerning  Peter-- 
fence  and  difpenfadons,  of  granting  fpeciai  licences 
'**  to  marry  at  any  convenient  time  or  place.'* 

■89.  By  a*.  Geo.  2.  c.  33.  t  j,  "  From  and  after  thdsurroga[.d*j),i. 

'"  twcnty-fiftlidayof  AfercA  17^49  no  Surrogate  depu-  ted  to  gram  lu 
*'  ted  by  any  e^clefiaftical  judge  who  hath  power  to  grant  cencct  to  ukc 
•*  licences  of  marriage)  fliall  grant  any  fudh  licence  wfore  *"  o«h  of  of* 
•'  he  hai  taken  an  oath  before  the  faid  judge  feith-  ^^^"^ 
*  folly  to  execute  his  office,  according  to  law,  to  the 
'^  ^  of  his  knowledg;e,  and  hath  given  fecurity  by  his 
^  k)iid  in  the  fum  of  one  hundred  pounds  to  the  biihop 
^  of  the  diocefe^  for  the  due  aild  taitliful  execution  of 
^  his  laid  office.*' 


F  2 


90.  By, 
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Perionsccavta-     yj.  By  26.  Geo.  2.  c.  33.  f.  8.    "  If  ally  perfbn  fhal 


ed  of  foknmt-    «c  jfrom  and  after  the  faid  twenty-fifth  day  of  March  175-* 

wlS^banns^  **  folemn>ze  matrimony  in  any  other  place  than  a  churc 

or  licence,  or  in  '*  or  public  chapel  where  banns  have  been  ufually  put 

any  ocher  place, «  lifeed,  tinlefs  hjfpeciat  licence  ftova  the  Archbishop  c 

*^ except  by    cc  CanterTbury  ;   or  fliall  folemnize  matrimony  wtt 

xohtxiu^u  "  ^^^  publication  of  banns,  unlefs  licence  of  marriage  b 

ed,andthemar- ^^  fifft  had  and  obtained  from  fome  perfon  or  per  for 

»i|Sciiobenuil.  •*  having  authority  to  grant  the  fame ;   cveryj  pcrfb 

**  knowingly  and  wilfally  fo'ofFending,  and  being  law 

**  fully  conviftcd  thereof,  fliall  be  deemed  and  adjudge 

*'  to  be  guilty  of  felony,  and  fhall  be  tranfported  to  fom 

(«)  But  fee  the   a  ^f  j^jg  majelly's  plantations  in  yfmerica  (a)  for  the  fpac 

Muiany  Bay  ad.  j^  ^f  fourteen  years,  according  to  the  laws  in  force  fo 

*^  tranfportation  of  felons  ;  and  all  marriages  folemnizei 

from  and  after  the  twenty -fifth  day  of  March    1754 

in  any  other  place  than  a  church  or  fuch  public  cha 

*^  pel,   unlefs  by  /fecial  licence  as  aforcfaid,   or  that  fhai 

♦*  DC  folcmnized  without  publication  of  banns,  or  licena 

««  of  marriage  from  a  perfon  or  perfons  having  authority 

'•  to  grant  the  fanie>  firft  had  and  obtained,  fhall  be  nul 

**  aiid  void  to  all  intents  and  purpofes  whatfoever.*^ 

Ffortrcuttonfor      Qi«  Bv  26.  Geo,  2.  c.  33.  f.  9.    "  All  profecutions  fbi 
thefametobe   u  fy^jj  felony  fliall  be  commenced  within  the  fpace  of 
VmAo^L      **  three  years  after  the  offence  committed." 
>eart. 

Proof  of  the         9^'  ^Y  ^6.  Geo,  2.  c.  33.  f.  lo.   *'  After  the  folemni* 
parties  dwelling  *^  zation  of  any  marriage  under  a  publication  of  banns, 
in  ttit  pariihes    <*  it  fhall  not  bc  neccflary,  in  fupport  of  fuch  marriage, 
*^  ^Auih'*'"  "  ^^  S^v^  ^^y  proof  of  the  a£tual  dwelling  of  tlie  parties 
iNouirotemnized  **  *"  ^^^  rcfpeftive  parilhes  or  chapelries  wherein  the 
not  neceflary  to  ^^  baniis  of  matrimony  were  publifhed;    or  where  the 
ihe  validity  of    "  marriage  is  by  licence,  it  fhall  not  be  necef&ry  to  giVc 
Aich  marriage,   u  ^y^y  proof  that  the  ufual  place  of  abode  of  one  of  the 
*^  parties,  for  the  fpace  of  four  weeks  as  aforefaid,  was  in 
the  parifli  or  chapelry  where  the  marriage  was  folem- 
nized ;    nor  fhall  any  evidence  in  either  of  the  faid 
**  cafes  1^  received  to  prove  the  contrary  in  any  fuit 
*•  touching  the  validity  of  fuch  marriage." 

KUriageifa*  03.  By  26.  Geo.  2.  c.  33.  f.  II.  «  All  marriages  fo- 
icmniicd  by  11-  n  Jemnizcd  by  licence,  -after  the  faid  twenty-fifth  day  of 
eonfenTof  Che  **  March  1754,  where  either  of  the  parties,  not  being  a 
parcnif  orguar-  *'  widowcr  or  widow,  fhall  be  under  the  age  of  twenty- 
dUni,  where  ci- «'  one  years,  which  fhall  be  had  witliout  the  confent  of 
ihcrofthepar-  <«  the  father,  or  fuch  of  the  parties,  fo  under  age  (if 

w'w*!!l^wi!  "  ^^^^  ^Y^"£)  fi^^  ^*^  *"^  obtained,  or,  if  dead,  of  the 
dow)m.iibc"  **  guardian 

\u>cl«r<«   •  foid. 
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■  gnarfian  or  guardians  of  the  perfon  of  the  party  fo 
*  nndcr  age,  lawfully  appointed,  or  one  of  them  ;  and 
'  JQ  cafe  there  ihall  be  no  fuch  guardian  or  guardians, 
■tkn  of  the  mother  (if  living  and  unmarried)  or  if 
"there  fliall  be  no  mother  living  and  unmarried,  then 
**  of  a  guardian  or  guardians  of  the  perfon  appointed  by 
•*the  court  of  Chancery  \  fhall  be  abfolutely  null  and 
■  void  to  all  intents  and  purpofcs  whatfoever." 

9f  By  26.  Geo.  2.  c.  33.  f.  12.   ••  In  cafe  any  fuch  whcretbejmrw 
"gurdian  or  guardians,  mother  or  mothers,  or  any  of  ^*"^®^™°*^*^ 

*  them,  whofc  confent  is  made  neceflary  as  aforelaid,    *  ^^JTJ.;, 
^vmi  be  non  compos  mentis j  or  m  parts  beyond  the  leas,  or  in  parts  be* 
"  or  ihall  refufe,  or  withhold  his,  her,  or  their  confent  yond  the  fc»«,  or 

*  to  the  marriage  of  any  perfon,  it  fhall  and  may  be  law-  ^""  wnrtafon- 


!« 


fill  for  any  perfon  defirous  of  marryine,  in  any  of  the  *t^^.  ^"*'1***|^ 
before-mentioned  cales,  to  apply  by  petition  to  the  th^  panjc  may 
^  lord  chancellor,  lord  keeper,  or  the  lords  commifiion-  apply  10  the 
"crs  of  THE  GREAT  SEAL  of  Great  Britain  for  the  time  *ofd  chancel- 

*  being,  who  is,  and  are  hereby  impowered  to  proceed  up-  l^*"*  ^^'  *!lll^" 

'  on  fuch  petition,  in  a  fummary  way ;  and  in  cafe  the  olSCT^^onhe    ^  ^ 
^  marriage  propofed  ihall,  upon  examination,  appear  to  court,  rhaii  k% 
"  be  proper,  the  faid  lord  chancellor,  lord  keeper,  or  cflFcau^. 
■  lords  commiffioners  of   the  great  ftal  for  the  time 
"  being,  Ihall  judicially  declare  rfie  fame  to  be  fo  by  an 
"  order  of  court ;  and  fuch  order  fliall  be  deemed  and 
"  taken  to  be  as  good  and  effeftual  to  all  intents  and 
"  purpofcs,  as  if  the  guardian  or  guardians,  or  mother 

*  of  the  perfon  fo  petitioning,  had  confented  to  fuch 
**  marriage." 


95.  By  26.  Geo.  2.  c.  33.  f.  13.  "  In  no  cafe  whatfo-  No  fuitto  beln 
"  ever,  (hall  any  fuit  or  proceeding  be  had  in  any  ecclc-  thcEccidiaftkii 
*•  fiaftical  court,  in  order  to  compel  a  celebration  of  any  ^^ll^J^Sw, 

marnage  in  facie  ecclcjta^  by  reaion  of  any  contract  01  f ant  e^citfi^e^ 
**  matrimony  whatfoever,  whether  -per  verba  de  prafentl^  by  reafon  of  any 

*  ^x  per  verba  defaturo^  which  fhall  be  entered  into  after  <wntraa, 
**  the  twenty-fifth  day  of  March  1754,  any  law  or  ufage 

**  to  the  contrary  notwithflanding." 

96.  By  26.  Geo.  2.  c.  33.  f.  14;  "  On  or  before  the  churchwarHent 
"  twenty-fifth  day  of  Afjrr^  t754»  and  from  time  to  time  to  provide  books 
**  aftcnrards  as  there  (hall  be  occafion,  the  churchwajr-  •"  "^^j^^  ^  ^* 

*  dens  and  chapclwardens  of  every  parifh  or  chapelry  JjJ^jJ^fa-^^u^' 

*  fliall  provide  proper  books  of  vellum,  or  good  and  du-  (,„„,. 
**  labk  paper,  in  which  all  marriages  and  banns  of  mar- 

*  nage    iefpe£iivcly    there  publiflied  or    folemnized,  » 
^  wU  be  regiftered,  and  every  page  thereof  fhall  be 

F  3  **  marke4 
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marked  at  the  top  with  the  figure  pf  the  number  oi 
every  fuch  page,  beginning  at  the  fecond  leaf  vriib^ 
number  one;  and  every  leaf  or  page  fo  numbered 
ihall  be  ruled  with  lines  at  proper  and  equ^l  diftancefi 
from  each  other,  or  as  near  as  may  be;  and  all  banni 
and  marriages  publiihed  or  celebrated  in  any  church 
or  chapel>  or  within  any  fuch  pariih  or  chapelryj 
ftiall  be  refpeSively  entered,  r^giftercd,  printed,  oi 
written  upon  or  as  near  ?$  conveniently  may  be  tc 
fuch  ruled  lines,  and  ihall  be  figned  by  the  parfon,  vi- 
car, minifter,  or  curate,  'or  by  fome  other  pcrfon  iq 
his  prefence,  and  by  his  direSipn ;  and  fuch  entries 
fhall  be  made  as  aforefaid  on  or  near  fych  lines  iti 
fuccellive  order,  where  the  paper  is  not  damaged  01 
decayed  by  accident  or  length  of  time,  until  a  new 
book  (hall  be  thought  proper  or  neceilary  to  be  pro- 
vided for  the  fame  purpofes,  and  then  the  dJre£tions 
aforefaid  fliall  be  obferved  in  every  fuch  new  book ; 
and  ^1  books  provided  as  aforefaid  (hall  be  deemed  to 
belong  to  every  fuch  parifh  or  chapelry  refpeftivcly* 
and  (hall  be  carefully  ^ept  andprefervcd  for  public  ufe.'* 


Marrlaget  to  ^e 
folemnized  in 
the  prefence  of 
two  vricnefles, 
|)cfides  the  mi- 
nifter, and  to  be 
regifEered, 
and  figncd  by 
the  minitUr, 
parries,  and 
witneiTes. 


iTomu 


97.  By  26,  Geo.  2.  c.  33.  f.  15.   "  From  and  after  the 
**  twenty-fifth  day  of  March  iJSAy  all  marriages  ihall  be 
"  folemnized  in  the  prefence  or  two  or  more  credible 
**  witneflcs>  bcfides  the    minifter  who  fhall   celebrate 
the  fame ;   and   immediately  after  the  celebration  ot 
every  marriage,  an  entry  thereof  fball  be  made  in  fucK 
rcgiiler  to  be  kept  as  aforefaid,  in  Avhich  entry  or  re- 
giftcr  it  Ihall  be  exprefled,  that  the  f;jid  rparriage  was 
celebrated  by  banns  Cr  licence,  and  if  botli  or  either  of 
the  parties  married  by  licence  be  under  age,  with 
confent  of  the  parents  or  guardians,  as  the  cafe  lhal| 
be ;    and  ihall  be  figned  by  the  miirifter  with  his  pro- 
per addition,  and  alfo  by  the  parties  married,  and  at- 
teftcd  by  fuch  two  witncfTes ;  which  entry  fhall  be  road4 
**  in  the  form  or  to  the  effeft  following ;    that  is  to  fay, 

and  C.  D.  of  J  |  J^  I  parifh 

^•ere  married  ^  church  >       c  banns  1      ^^  ^^^  f  parent.     1  ^.^ 

in  this       I  chapel  I   '  ihccact  y  V  ^guardians  J 

day  of  in  the  year     , 

fre^^orl 

by  me  J.  7.  2  vicar  > 
'   (cnntel 

This  marriage  wa»  folemr'^ed  between  ui  « '  ^  *  in  the  prefenpe  of  q'  ^' 

98.'  By 
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98.  By  26.  G«.  2.  c.  33.  f-  16.  "  If  any  perfon  fhall,  Pcrfons  convic- 
*"  from  aad  after  the  twenty-fifth  day  of  March  1754,  [^j|.°^  making  a 
*  with  intent  to  elude  the  forpe  of  this  a^l,  knowingly  fajd^rcgiftei^  ^  ' 
"  and  wilfully  infert,  or  caufc  to  |>e  inferted  in  the  rp-  or  of  forging, 

■  ^iftcr-book  of  fuch  pariih  or  chapelry  as  afofcfaid,  any  &c.any(uch  en- 

■  Wfc  entry  of  any  matter  or  thing  relating  to  anj  mar-  5^y»  o'  of  forg- 
"riagc;  or  falfely  make,  alter,  fofge,  or  cowiterjeit,  or  J|^^'^^^;*"J  |j;^ 

caufc  or  procure  to  be  falfly  made,  altered,  forged,  or  ftroyingwithan 
"  counterfeited,  or  a&  or  afliit  in  falHy  making,  altering,  iii  intent  fuch 
•foiging,  or  counterfeiting,  any  fuch.  entry  in  fuch '^K''*«'>wfuifcr 

*  icgiiter ;    or  falfly  make,  alter,  forge,  or  counterfeit,  ^^^^* 

*  or  caufe  or  procure  to  be  falfly  made,  altered^  forged, 

*  or  counterfeited,  or  aflift  in  falfly  making,  altering, 
^  ibiging,  or  counterfeiting,  any  fuph  licence  of  njar- 
^  riage  as  aforefaid ;  or  uttei:  or  publjfh,  as  true^any  fuch 
^  &lfe,  altered,  forged,  or  counterfeited  regifjter  as  afore- 
*^  iaid,  or  a  copy  thereof;  or  any  fuch  falfe,  ^Itered, 
"^  feiged,  or  counterfeited  licence  of  marriage,  knowing 
"  fuch  regifier  or  licence  of  maqriage  refpeftjvely  to  be 
**  fijfc,  altered,  forged,  or  counterfeited  ;  or  if  any  per- 
**  fon  ihail^  from  and  after  the  faid  twenty-fifth  day  of 
**  Marcby  wilfully  deftroy,  or  caufe  o|:  procure  to  be 
■*  deflroyed,  any  regiftcr-book  of  niarriages,  or  any  part 
**  of  fuch  regiftcr-Dook,  witli  intent  to  avoid  any  mar- 

*  riage,  or  to  fubjcft  any  perfon  to  any  of  thp  penalties 

*  of  this  aft;  every  perfon  fo  offending,  and  being 
**  thereof  lawfully  convided,  fliall  be  deemed  and  ad- 
^  judged  to  be  guilty  of  felony,  and  fhall  fufFer  dpath  a^ 

*  a  feloo^  without  benefit  of  clergy." 

99.  By  26.  Geo.  2.  c  33.  f.  17,  **  This  ad,  or  any  ^yli'Sy/  * 
•*  thing  therein  contained,  Ihall  not  extend  P  the  ipai:- 

*  riagcs  of  any  of  the  royal  family," 

and  of  Quaker^ 

100.  By  26.  Geo.  2.  c.  33.  f*  18.  *5  Nothing  in  this  aft  and  jews,  and  of 
"  contained  fhall  extend  to  th^t  p^rt  of  Great  Britain  pcrfons  in  ^cet^ 
f  called  Scotland^  nor  to  any  marriages  amongft  the  peo-  '"*f»  ^^  beyond 
^  pie  called  ^uahersy  or  amongft  the  perfon?  prbfcffing  ^^^  ****  «?ccp- 
"  the  Jewijh  religion,  where  both  the  parties  to  any  fuph     ■ 

**  marriage  fhall  be  of  the  people  called  SuakerSi  orpci:- 
"  fens  profefEng  the  Jewijb  religion  rclpedively,  nor 
^  to  any  marriages  folemnized  beyond  the  feas.'* 

wi.  By  26-  Geo.  2.  c.  32.  f.  19.  "  This  a£k  fhall  bq  Thft  aa  tp  be 
*poblicly  read*  in  aH  parim-churches  and  public  cha- '«<*»» *ttparii^. 
"  pck,  by  the  parfon,  vicar,  minifter,  or  curate  of  the  ^^^^Ucdiilpi. 
^  |cfpc&ive  panfhes  or  chapelries,  on  fome  Sunday  im-  ****      *'  v^ 
^.  Qiediately  after  morning  prayer,  or  immediately  after 

F  4      '  '      <♦  evening 
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evening  prayer,  if  there  fliall  be  no  morning  fervice  pfi 
that  dav,  in  each  of  the  months  of  September^  Onober^ 
November^  and  December^  in  the  year  of  Our  Lord  one 
thouiand  kv^n  hundred  and  fifty-three,  and  after- 
wards at  the  fame  times  on  four  fcveral  Sundays  iii 
each  year ;  (that  is  to  fay,)  the  Sundays  next  before  the 
twenty-fifth  day  of  Marchy  twenty-fourth*  jday  oijune^ 
twenty-ninth  day  of  September^  and  twenty-fifth  daj 
oi December  refpcftively,  for  two  years,  to  be  computed 
from  and  immediately  after  the  firft  day  of  "Januarj^ 
in  the  faid  year  one  thoufand  feven  hundted  and  iifty- 
f6ur." 

102.    Bjr  21.  Geo.  3.  c.  53.  RECiTiNc,  *'  That  iinc< 

the  making  of  26.  Geo.  2.  c.  33.  divers  churches  and 
public  chapels  have  been  ereded  in  Englandy  JVaUs\ 
2Lnd  Berwick  upon  Tweedy  which  have  been  duly  con« 
fecrated^  and  divers  marriages  folemnized  therein  j 
but  that  by  reafon  banns  of  matrimony  had  not 
iifually  been  publiflied  in  fuch  churches  and  chapel^ 
f^efore  or  at  the  time  of  paffing  the  faid  aft  of  26.  Geo.  z  • 
c.  33.  fuch  marriages  had  been  deemed  void  (a)  ;  it 
IS  Therefore  enacted,  That  all  iparriages  already 
folemhi^ed,  or  to  be  folemnized  before  the  firft  day  of 
jiuguji  one  thoufand  feven  hundred  and  eighty-one, 
in  any  church  or  public  chapel  in  that  part  of  Great 
Britain  called  injand^  fVales^  and  the  town  of  Berwick 
^upon  Tweedy  crefted  fince  the  making  of  the  faid  aft' 
and  confecrated,  fhall  be  as  good  and  valid  in  law  as  if 
fuch  marriages  had  been  folemnized  in  pari(h-churche% 
or  public  chapels  having  chapelries  annexed,  and 
wherein  banns  had  been  ufually  publilhed,  before  or  at 
the  time  of  paffing  the  faid  recited  aft.'* 

J03'.  By  21.  Geo.  3.  c.  53.  f.  2.  **  All  parfons,  vicars^ 
minifters,  and  curates,  who,  before  the  tenth  day  of 
July  one  thoufand  feven  hundred  and  eighty-one^ 
Ihall  have  folemnized  any  of  the  marriages  which  arc 
hereby  cnafted  to  be  valid  in  law,  fhall  be,  and  they 
are  hereby  indemnified  agamft  the  penalties  inflifted 
by  the  faid  recited  aft  upon  pcrfons  who  ftiall  folcfti- 
nize  marriages  in  any  other  place  than  a  church  or 
public  chapel  in  which  banns  had  been  ufually  pub-> 
lifbcd  before  or  at  the  time  of  paffing  the  faid  recited 
aft/'  ^ 
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IC4-  By  21.  Geo.  3.  c.  53.  f.  3.  "  The  regiftcrs  of  naar-r  RegilVers  of 
.'liagcs    folemnized  or   to  be  folemnized  in  the  faid  ^"^'"'*";!»2^ 
[•charches  or  chapels,  which  are  hereby  enafted  to  ^^^^^\^^^ 
f*  valid  in  .law,  or  copies  thereof  flislll  be  received  in  all 
*  courts  of  law  and  equity  as  evidence  of  fgch  marriages, 
^in  the  iaiDe  manner  as  regifters  of  marriages  fole;nni- 
^  zed  in  parifh-churches  or  public  chapels  in  which  banns 
were  nloall]^  publifbed  befoi^e  or  at  the  time  of  paffing 
Y  the  iaid  recited  ad,  0|:  copies  thereof^  are  received  ia 


105.  By  21.  Geo.  3.  c.  53.  f.  4f  "  The  regifters  of  all  Kegiftm  oC 
marriages  folemmzed  in  ^ny  public  chapels  which  are  |»ia«'"/'S«/'^ 
hereby  ena&6d  to  be  valid  in  law,  (hall,  witliin  twenty  chwl^to'be 
days  next  after  the  firft  day  of  Augujl  one  thoufand  removed  tpth^ 
it^^Tt  hundred  and  eighty-one,  be  removed  to  the  pa-  pariOi-churcii, 
rifh-cliurch  of  the  pariih  in  which  fuch  chapel  fhall  be 
fituated  ;    and  in  cafe  fuch  chapel  fhall  be  fituated  in 
an  extraparochial place,  then  to  the  parifh-church  next 
adjoimi>g  to  fuch  extraparochial  place,  to  be  keptwitl^ 
I'  the  marriage  regifters  of  fuch  panfh,  and  in-like  man- 
ner as  marriage  regifters  are  directed  to  be  kept  by  the 
laid  recited  ad." 


11,     Of  the  marriage  \   and  the  evidence  to  prove  it^ 


106.  Rex  V.  Edwards  and  Other Sy  Mich,  Term^  1 1 .  Geo.  I.  a  marriage 
L  MoJ.  320. — The  defendants  were  indiftcd,  for  that  they  thoughprocuwl 

rconfpirationem  inter  eos  habitam  cave  the  huft)and  money  '>y  cofiO»y»cy 
^^  t.  1   1  r  **      L  •    u  u-    fcnd  fraud u  fuf- 

w  marry  a  poor  helpleis  woman,  who  was  an  mhabi-  ^^j^^  to  gate  ^ 

ant  in  the  parish  01  B.  on  purpofe  to  gain  a  fettlement  fe(tlement. 

for  her,  by  virtue  of  fuch  marriage,  in  the  parifti  of  J. 

where  tlie  man  was  fettled.     On  a  motion  to  quafli  this 

indictment,  becaufe  it  was  not  averred  that  the  woman 

was  laji  legally  fettled  in  the  pariih  of  B.  but  only  that; 

flie  was  an  inhabitant  there—TUE  Court  faid,   If  there 

be  a  confpiracy  to  let  lands  for  ten  pounds  a  year  to  a 

poor  msLn  in  order  to  gain  him  a  fettlement,  or  to  make 

a  certificated  man  a  parifh -officer,  or  to  fend  a  woman  big 

with  child  of  a  baftard  into  another  parifti  to  be  delivered 

dierey  and  fo  to  charge  the  parifti  with  the  child(a)  ;  ^'^j  Sccthcc»5i 

Xbejfe  are  certainly  crimes  indiftable.     It  was  therefore  of  Rex  v.  Tar^ 

ordered  that  the  defendant  ftiould  demur;  and  in  the  "nt,  4.  Burr. 

Trinity  Term  following,  judgment  was  given  for  the  dc-  V®^'  ]^^*"^** 

fendant.  wa»  granted 

apiolt  an  orerfeer  for  this  oficnce^  vol.  I  pge  30X,  pi.  351,  and  pofl.  p»ge  So,  pi.  115. 

107.  Re^ 
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Thefaaof  X©?*  ^^*  v«  Bcrkcfwilly  Mich.  Ternty  15.  (?^tf.  2.   Edi- 

inarriage  cannot  TOR ^S  MSS, — TWO  juftlCCS   of  the    COUIlty  o{  ff^OTWck 

be  ciKjoired       jxiHove  Thomas  Price  and  Mary  his  wifrfrom  the  pariil: 

•"rdcr*of^cmo.   ^^  ^f^rhcfweU  to  the  parifh  of  jB*/^//,  as  to  the  place  o: 

valftatingthe    ^^homa^  Price's  fcttlctQcnt.      This   order  the  parifh  oj 

parties  to  be   '  Bollfall  ncglcfted  to  appeal  againft  at  the  next  cjuartei 

btfiand  and      feffions,    Aftefwards  the  ovencers  of  Bollfall  finding  oui 

r^be'n^"^*^  ***■"  that  the  pauper  Mary  was  not  the  wife  of  Thomas  Price. 

pealed  "slinft    ^pplj^d  to  iwo  juftices,  whp  made  an  order  to  remove  hci 

at  the  next        ^s  a  Jifif^le  woman  from  Bollfall  to  Ber kef  welly  where  fhc 

fcmoos.  had  acquired  a  fettlement  by  hiring  and  fcrvice ;   and  the 

$.c.Biirr.S.C.  f<^ons  on  appeal  entered  into  the  queftion  of  the  mar-i 

>68.  •  riage,  and  confirmed  the  order.    Thefe  orders  being  re-. 

yiner's  Abr.     moved  into  the  King's  Bench,  Mr-  Ludforo  contend-: 

title '•  Rcmo-   ^^^  that  as  this  woman  had  been  removed  from  Berkffweh 

■'   ^-^^  ^*  to  Bollfall  as  the  wife  of  Price^  the  order,  not  havinghcpq 

appealed  againft,  was  conclufive,  and  precluded  any  Aib- 

fpquent  examination  into  the  hSi  of  the  marriage. — And 

THE  Court  were  unanimoufly  of  opinion,  tUat  thefp 

two  laft  orders  were  bad.    A  rule,  however,  was  granted 

to  Ihew  caufe  why  thefe  orders  fhould  not  be  quafhed  ; 

and  it  was  ^fterwards  made  abfolute^  no  cauie  being 

Ihewn, 

Amarpagccon-       'P?-  -^^*  «•  Luffengton^  Eajier  Term,  1 7.  Gee.  2.  Burr, 
iraded  previous  S.  C,  232.— Two  juuices  removcd  Eleanor  the  wife  of 
to  the  marriage  PVilliam  Hellyar  from  Symonclfbury'lo  Luffington\    and  the 
aa,  if  the  cere-  feffions  on  appeal  confirmed  the  order,  and  ftated  the  fbl* 
"^forrn^*  Ca  ^o^ing  cafe :— About  eighteen  years  fincc  one  William 
prreft^n  holy     Hellyar  was'married  to  Mary  Hembury  of  Curry-Rivell  \i\ 
orders,  and  in    Somerfetjhire  fpinflcr,  at  the  city  of  Bathy  by  a  perfon  iri 
facie  euiefi^^y     a  black  coat  and  a  band,  whom  the  faid  Mary  Hembury  ap- 
^*d  -"'*  d"^      prehcnded  to  be  a  clergyman,  but  hath  fincc  been  informed 
rtliement  can   ^^^^  '^^  ^^^  ^  layman:  that  the  matrimonial  ceremony  of 
be  trained  by  the  thc  Church  of  England  was  duly  read  over,  and  a  ring 
wcnun  under   was  properly  made  pfe  of;   and  the  fame  waa  performed 
"•  in  a  private  room  in  a  dwelling-houfe,  and  not  in  a 

s.c.  1.  Wilf.  church  or  chapel :  ihat^  in  purfuance  of  fuch  marriage, 
74«  the  faid  IVilliam  Hellyar  and  Mary  cohabited  as  man  anc| 

fee  the  cafe  of  Wife  for  the  fpace  of  nine  or  ten  years,  but  have  qot 
f.ix  V,  Hodnct, lived  together  fince :  that  on  or  about  the  loth  oiJu?Uy 
^*^-  i742»  the  faid  ff'llliam  Hellyar  was,  during  thc  life- time 

of  the  faid  Mary^  regularly  married  to  the  faid  pauper 
Eleanory  in  the  parifh-church  of  Symondjbury^  by  a  clcigy- 
man  in  holyprders,  according  to  the  form  of  the  Church 
of  England,  by  virtue  of  a  licence  obtained  by  the  faid 
Hellyar  for  that  purpofc.— Mr.  Grundy,  to  qualh 
thefe  orders,  contended,  that  the  marpagc  of  Hdlyar  with 

••-'••  Mary, 
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JbjHtmiury  was  a  good  marriage,  and  that,  of  confe-      Tvsx  v. 
JQcnce,  his  fobfequent  marriage  with  the  prefent  pauper  LurFiwexw. 
liitawr  was  null  and  void. — Mr.  Gould,  in  fupport  of 
'ic  Older,  contended,  that  a  marriage,  in  order  to  have  a 
Jesporal  eflFe£k,  mxift  be  according  to  the  ceremonies  of 
m  Church  of  England ;  and  he  cited  the  cafe  of  Hiiydon 
|s.  Geuid  (a)  before  a  Court  of  Delegates,  at  Serjeants  ('')*-?"^^'''V 
where  it  is  pxprefsly  determined,  that  a  marriage, 
in  the  caie  of  Dijfentersy  celebrated  by  a  perfon  not  in 
ly  orders,  is  inefFcAual  and  void,  and  will  not  intitl« 
of  the  parties  to  letters  of  adminiftration  on  the 
of  the  other ;  although  it  was  there  argued,  that 
ips  the  wife^  or  the  iffue  of  fuch  a  marriage,  who  arc 
no  fault,    might  thereby  intitle  themfelvcs  to  a  tem- 
»ial  right*     He  alfo  mentioned  a  cafe  from  Sw'inbumt{b) ^  (*)  Swinfcom^ 
Imor^s  Cafe,  {e)   the  cafe  of  Collins  v.  JeJJhu^{d)  andf"^'"«- 
mt's  Cafe^  {€)  ;ind  concluded  by  obferving,  that  how-  l^'^^'V^*. 
rer  the  Hw  may  be  with  rcipea  to  Dtjfenters  (/),  fince  \e)  i.  sid.  13. 
paffing  of  the  Toleration  hA  {g)  ail  the  ftatutes  upon  'J)  Sec  j.  Uv. 
fubjeA  {h)  arc  confined  to  marriages  by  perfons  in  376. 
orders  ;   and  no  qife  is  to  be  foui)d  where  a  marriage  ^^^'  ^37*^ ^ 
a  layman  has  been  holden  good, — Mr.  Grundy,  in  M^ryj  c.  iS. 
ly,  contended,  that  a  marriage  might  be  valid,  though  (A)2.'&3.Edw. 
ceremony  was  not  performed  by  aprieft  in  holy  or- 6.  c.  ai. 
J  ;    that    IVigmoris  Cafe  flicws,  that  the  contra^ft  /;,  ia-Car.a.c.33. 
his  dtfra^fcnti  is  the  effence  of  the  niiirriage  ;  that  the  g.*  */' ^*^'  ^' 
tcs  impliedly  acknowledg|8  the  validity  of  fuch  mar-  7.  &  s.  WiiL  3* 
jcs  ;  and  that  Bunting^ s  Caje  (/)  proves,  that  it  is  the  con-  c.  35. 
aa  which  creates  the  marriage  r    and  concluded  with '<>'^""'<^'"9' 
bfcrving,  that  it  dpes  not  appear  by  the  order  of  feifions,  (0  Moor.  169. 
t  the  pcrfoa  who  married  Mary  Hemhury  was  not  in 
ly  orders. — Lbe,  Chief  yufticey  faid,  that  this  point  of 
cafe  (*)  was  of  great  confequpnce,  and  would  require  (4)  Set  the 
t  coniideration  :   as  to  the  perfon  in  the  black  coat  other  point  of 
bandy  &c.  it  is  only  evidence  of  the  circumftances  of  ^^^  ^^^^^  ^^ 
'|hc  firft  marriage,  whereas  the  feilions  fhould  have  found  11*'  *  ^l^^ 
^ihe  faH^  vrhcther  tlie  marriage  was  by  a  clergyman  in 
l.holy  orders  or  not ;  but  this  they  have  not  done. — The 
iCouRT  therefore  held  the  ftate  of  the  cafe  to  be  imferfeU  ; 
ifid  for  thi^  caufe  boti^  the  orders  were  quafhed. 

109-   Rex  V.  jyatJonandPerrot^  Mlch^Terntj  17.  Geo,  2.  ^  „ja„^-- 
..  1.  ff^ilf.  41.— The  Court  granted  an  information  againft  though  pro- 
the  defendants,  who  were  overfeers  of  the  poor  of  the  cared  by  bri- 
farifh  of  Dorton  in  the  county  of  Bueks^  for  procuring  bery  will  gain  ^ 
one  y'lfUj  t  foldier  who  had  a  fettlement  in  the  parifli  of  ^*"*^^** 
ErtU^  to  marry  a  poor  woman,  who  was  an  ideot,  and 
chargeable  to  the  pariih  of  Dartony  by  giving  Vine  ten 
'     *  '  *  pounds 
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Rkx  v.       pounds  and  a  fat  hog  for  marrying  her,  whereby  Ihc  an 
Watson  and  Jj^j.  ^.j^jy  bccamc  chargeable  to  the  parifli  of  Brill ;  an 
tEROT.      j^  ^^^  £-^jj  ^j^^^  ^^  information  was  granted  in  a  likJe  ca( 
in  Hilary  Term  1735. 

If  a  iK4ii  and  i  lo.  Rex  V.  Headcorriy  Trhtity  Tertfiy  19.  Geo.  2.  E D ITOR' 

HvomtM  be  ccrti-  A/JJ.—Thc  parifli  of  Ma'tdjhne  had  certificated  Richar. 
^"!?^*i   V    ^w'--^^"  ^nd  -^^ry  ^is  wife  to  the  parifli  of  Headcorn 

band  and  wi/#,  ,.  ji^r>»f  '  i- 

tiie  legality  of   hut  It  appeared  that  Richard^  previous  to  his  marriag 

their  marriage    With  this  womaii,  whofe  maiden  name  was  Mary  Brown 

cannot  be  con-  hall^  >vas  lawfully  married  to  one  Mary  Lee^  who  wa 

ceuifTn**^^'*'''  ftill  living.     The  overfecrs  of  Maid/lone^  at  the  time  o 

rifii!  ^  "^  ^'    granting  the  certificate,  believed  the  faid  Mary  Broomhai 

s.<:.  Burr,  Sett.  ^^  ^^  ^^'^  lawful  wife,  not  knowing  or  havhig  ever  hearc 

Cafes,  a 53*.       that  he  had  any  other  wife.     After  the  certificate  wai 

s.c.  Stra,       given,  the  lawful  wife,  Mary  Lee,  was  removed  with  hei 

"33*  tlirec  children  to  Maidftone^  as  to  the  place  of  her  huf- 

^'af.  391.  band's  fettlemcnt.     After  thxsy  Richard  and  Mary  Broom* 

s.  t.  poft.  titk  *^^A  as  his  wife,  with  their  four  children,  were  removed 

♦<  cERTiri-      from  Headcorn  to  Maid/lone, — The  whole  Court  were 

*•  cATE."        of  opinion  in  this  cafe,  that  the  pariih  of  Maid/i one  ^'hzv- 

ing  certificated  Mcfry  Broomhall  as  the  lawful  wife  of 

Richard  Burdeti^  could  not  now  controvert  the  legality  of 

their  marriage,  for  that  the  certificate  is  4  fort  Qi  an  ad«% 

judication  tlifit  tliey  s^re  nun  and  wife. 

The  marriage         1 1 1 .  Rcx  v*PreJion,  Mich.  Tcrm^  33.  GeQ,  2,  Burr*  S.  C. 
pfan  infant      486.— Two  juftices  romovcd  Edward  Toung  and  Rebecca 

woferof%-  ^^^  ^^^^  ^"^  ^'^''y  ^"^^^  ^^^^^  ^^^^  Cbilham  to  Pre/ton, 
rents"  is  void  by  ncRT  Fevcrjham ;  and  th<;  feflions  on  appeal  confirmed  tlic 
the  marriage  order  in  jiU  its  points,  Hating  the  following  cafe  : — Ed- 
adt }  and  there-  ward  Toung^  being  legally  fettled  at  Prefton^  and  not  being 
^°di*.^°i"l!"  ^hen  a  widower,  was,  on  the  25th  of  January  1758^ 
cnnnot^ain  the  ^^^^^^^^  ^^^  confent  of  his  father,  who  was  then  Jiving, 
fettlemcnt  of  married  by  licence  in  the  parifli-church  of  Teynham  to  • 
the  map  with  Rebecca  Drury  (who  was  fettled  in  the  faid  parifli  of 
whom  fhe  is /a  Tcynhaniy  and  who  is  removed  to  Prefon  by  the  laid  order 

sT'^i^'m.       ^^  "^^  ^^^^?  °^  ^'^^  ^^^^  Edward  Tomig),  the  faid  Edward 

Rep.  loz.         iouttg  being  then  an  infant  of  twenty  years  of  age ;  and 

after  the  faid  marriage,  the  faid  Rebecca  was  brouglit-to- 

bed  in  the  parifli  qf  Cbilham  of  the  f^id  A&ry,  removed 

by  the  faid  order.     Thefe  orders  being  brought  by  cer- 

ticrari  into  the  King's  Bench,  Mr.  Lee  objefted  that  the 

marri  ige  was,  by  the  cxprefs  words  of  the  marriage  aft, 

(ii^5eei6.Cco.  abfolutcly  null  and  void  {a). — Mr.  RoBiNsoN,  in  ftip- 

1.  c.  3j.  f.  II.  port  of  the  order,  cited  the  cafe  of  5/.  Peter  z\  St,  Nicholas 

Arte,  page  68,  -^^  Jpfwich  (b)  to  fliew  that  the  word  voi.i  may  be  con- 
pi   9*;.  f/  .  ■  ^' 
{^)  liurr.  S.  C.;t.    Ante,  v©].  i.  page 461,  pi.  64^. 


bxd  vnidahb ;   and  alfo  Barber  v.  DtTtnis  (a) ,  Cuerflen  v.     ^^^  •• 
LfM{i),  and  fVlnchcmbe  v.  Whtchejifr  {c)  to  the  fame     J""""^"- 
&a.  He  urged  alfo,  that  it  is  highly  unreafonable  that  [*]^{;;****'  ^' 
I  nrmous  young  woman  and  her  iilno^ent  children  '^'^.^^  'y^,'u 
Aould  be  turned  adrift)  conlidered  as  i,  whore*  and  as  page458,' 
Uaidsy  with6iit  having  any  opportunity  to  coiKend  fo  pi.  640. 
fattc  a  judgment  againft  them ;  and  therefore  concluded,  (^)  *•  stra; 
to  this  marriage  ought  to  be  avoided  by  fcntence  in  \l^V  pjge^^ 
ikccdefiaftlcai  court)  and  not  in  a  collateral  method  by  pi.  5^^. 
Bfx  forte  order  of  juftices,  made  without  hearing  them,  (#)  Hob.  16^. 
•ranj  pcrfon  on  their  behaJf. — LoRt>  Mansfield  took  Ante,  vol.  i. 
Aediftinftion  between  afts  of  parliament  made  againft  J^S*  4^' »  ^'^* 
•f  party  and  for  the  benefit  of  ^mother  who  has  an 
de&ioQ  either  to  take  the  benefit  of  it  or  not,  and  ads 
tf  ptrliament  made  aeainft  h6th  parties.    The  marriage 
ift,  be  faid,  was  a  ftatute  m^e  againft  both,  and  the 
fianriage  is  thereby  expi}efsly  declared  abfolutcly  null 
Sid  void  to  all  intents  an^  purpofes  whatfoever ;    fo 
^  it  is  not  like  the  o^es  ated,  nor  like  the  cafes  on  the 
ttntc  of  bigamy  (^),  which  was  made  againft  only  one(^  1.  jac.  r. 
rfthe  parties.    The  oth^  Judges  concurred  with  hisc.  ii. 
Lordlhip  ;  and  Foster,  Juftlcey  added,  that  the  aft  was 
lade^inft  the  innocent  children  of  both  the  parties, 
lod  that  it  would  be  againft  the  fpirit  of  the  aft  to  un- 
Mand  it  otherwife  than  that  the  marriage  ihall  be  ab- 
fclutriy  void.    The  orders  w^re  therefore  quaftied  as  to 
t^ca  and  Marjy  and  jbonfiriped  as  to  Edward  Toung. 

lU.  Rex   V.    St,   Devereuj^,    Eafter  Term,    a.  Geo.  3.  The  ralMtty  of 
Burr.  S.  a  506.— Two  juftices  remove  Sufanmh  Meredith  IJ^^^^^^^^^, 
frwn  Drew  Church  to  5/.  Devereux,  and  Uie  feffions  con-  ^^^  \^  ^^  ,1^ 
fctncd  the  order  on  tjie  following  cafe:— The  pauper  purpofes  of  fet. 
^nfiamab  Meredith  was,'before  her  fuppofed  marriage  with  tiemcnt,  by  the 
7Ai  Meredith,  legally  ftttled  in  St.  Devereux  ;  arid  John  «"»^y  »"  *^« 
Meredith  was  and  now  is  legally  fettled  in  Langaran,  but  P^I'tlSncd 
*»  not  in  the  parilh  of  6'/.  Devereux  at  the  time  the  by  the  miniftcr 
wdcr  of  removal  was  made.      It  was  proved,  that  the  or  fomc  orhcr 
Damage  between  the  faid  Sufannah  2ind' Jchn  was  folem-  pcrfon  to  his 
aittd  on  the  7th  of  February  1758  in  the  pari fli -church  ^'-rla^V'^ti. 
rfS/,  Devereux,  by  the  minifter  of  the  faid  parifh,  by  gJo,^  c^^^J*" 
Aflww ;  and  the  entry  of  the  faid  marriage  in  the  regifter-  f.  14, 
lH)okof  the  faid  pariih  was  made  in  the  following  man- 
Bcr:   "  1758,  John  Meredith  and  Sufannah  Jenkins  were 
"married  by  banns  :"  but  neither  the  minifter,  the  par-  ^"  *g^*' 
6es,  or  witneiles  figned  the  eittry,  and  no  other  entry  of ^^^^  9»P -9 
4e  faid   marriage  was    ever   made. — Mr.  Griffith 
f^icE,  in  fupport  of  the  order,  infifted,  that  this  was  a 
void  marriage ;  for  although  the  omiilion  of  banns  was 

originally 
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Rex  o.       otigirially  only  an  ofFence  againft  ecclefiaftical  law,  ar 

ftT.  u.  v£-     xhzt  even  by  the  ftatute  7.  &  8.  /^//A  3.  c.  35.  f.  2.  -tl 

""  *        par/on  and  r/^ri  and  wiwi  wi^irr/W  without  licence  or  baiH 

were  only  liable  to  a  penalty,  yet  fince  the  marriage  a< 

26.  GVtf.  a.   c.  33.    f.  i4i  an  entry  of  this,    properJ 

ligned,. is. become  fa  effcntial  a  circumftancc,  that  wrtt 

out  it  tlie  marriage  itfelf  is  null  and  void. — Lord  Mani 

FIELD.    It  is  not  incumbent  on  the  perfons  niarried  I 

prove  that  the  banns  wer^  publilhed,    nor  doed  tbe  enn 

directed  to  be  made  afFe£t  the  validity  of  the  marriag 

^       In  a  fuit  of  jaclitation  of  marriage  in  the  fpiritual  cour 

ittihNiri  Prttoi,  \vhilft  the  parties  are  alivcj  they  arc  piit  to  prove  altcen 

1'^.    J    ,.  /.  monies  :  but  in  all  other  Cafes,  proof  by  witnefles  wh 

See  the  dotcnef-  r        ^i  •  •  •-/•rrc'l  ji_ 

of  Kin'^fton's  ^^^  "^^  mamagc  js  prima  /i?r/f  lumcient ;  and  whocv< 
cafe,  stacb  Tri  would  impeach  it,  muft  (hew  wherein  it  is  irregular;  1 
au,  v.>i  xi.  198  the  prefcnt  cafe,  the  marriage  appears  by  the  witneflR 
to  i6o,  Mr.  and  the  rcgiftcr  to  have  been  by  banns^  and  tlicrefoj 
argravc  &  i-  ^jj^^g  jj.  j^^  colour  for  any  obieilion  ;  lor  the  entry  of  th 
regilter  is  not  of  the  ciTence  of  the  marriage. 

^ohnkitmthm  fit       I  ]  j;  Rex  Vi  Stockland^   Trinity  Ttrm^   2i  Gea  j.   Bury 

fcr /aI"**  "^cln  ^'  ^'  S08.— Two  juftices  made  an  ordet  for  the  remova 

Isfuch  a'pr^-'*  ^^  John  Moti  and  Mary  his  wife  and  their  fix  childrej 

fomptive  proof  fiom  Stockland  to  Ghardland,     The  feflions  quaflied  thi 

fffmarriagtfM  ordcr,  and  {lated  the  following  cafe: — Jehn  Mbes  aii< 

will  imidc  the  hlt%ahtth  MafBUs  the  father  and  mother  of  thefirft-name< 

pafttTtothf*  pauper,  bciiig  both  refident  in  Ckardlandy  went  fron 

fettiemcnt  of*     thencc  together  about  the  year  1723,  declaring  that  the; 

tbcirpartnw      wcre  going  to  be  married,  and  foon  returned,  declarinj 

vndir  ii.  that  tlicy  had  hecn^  married.    From  that  time  they  co 

habited  as  man  and  wife  for  the  fpace  of  about  thirt] 

years,  and  until  the  death  of  the  faid  ElixabtiL     Th< 

tirft-named  pauper  was  born  in  the  parilh  of  Chardlam 

\\\  the  year  1725,  and  was  there  baptized,  and  his  baptifn 

rcgiftered  as  the  fon  of  J&hn  and  Elizabeth  Moes.    Th( 

faid  John  and  Elizabeth^  for  fome  years  before  the  deatl 

of  the  faid  Elizabeth^  removed  from  Chardland  to  Stock* 

land^  and  there  acquired  a  fettlement  by  renting  a  farn: 

of  fifty  pounds  a-ycar  ;   and  which  farm  the  faid  yohp 

ftiil  continues  to  renr  and  occupy.     The  firft-naroed 

pauper,  their  fon,  went  with  them  from  Chardland  tc 

Stocklandj  where  he  married  Mary^   the  fecond  pauper 

and  had  iflue  the  other  paupers  before-mentioned;   and 

neither  of  them  appear  to  have  done  any  a£t  to  gain  i 

fettlement.     The  queilion  being,  under  thcfc  circuni« 

ftances,  Whether  tbe  faid  John  and  Elizabeth^  the  fatheU 

and  mother  of  the  firft-named  pauper,  were  to.  be  conii* 

dercd  as  hufband  aiid  wife  at  the  time  of  his  birtli  ?   th^ 

faidf 
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Jshu  Moes^  the  father,  was  called,  as  a  witnefs  on  the       Ittx  ». 
"ofthc  tefpondeiitSy  to  prove,  as  was  fug^efted,  that  Stocklaj«»4 
image  had  in  iz&  taken  place  between  himfelf  and 
jbid  Eiixahethi  and  that  fhe  had  a  hufband  then  living* 
teilimonjr  was  obje&ed  to  by  the  refpondents ;  and 
»Qrt  of  fcffions  being  of  opinion  that  the  teftiaionjT 
iaid  J^bn  Afces  was  inadmiflible,  they  adjudged 
idle  (aid  y^lm  Mocs  and  Elizabeth  Mafon  were  futii- 
Ijr  proved  to  have  been  lawfully  married  at  the  time 
birth  Qf  their  faid  fon,  and  that  the  iettlement  of 
ers  is  in  the  pariih  of  Stockland — Glyn  moved 
this  Older  of^fei&ons,  and  to  ailirm  the  original 
;  and  his  objection  was,  that  the  teftiniony  which 
rejected  ought  to  have  be^n  received  ;  to  prove 
he  cited  St.  Pettr^s  v.  Old  Svuinford  (a) . —  But  («)  Burr.  8,  C 
io  Mansfield  feemed  to  think,  tlizt  thirty yfars  ro-  ft5.>Anct,vol.u 
rim  as  man  and  wife  was  fufBcient  proof  for  the  p^s^  39^* 
IS  to  found  an  order  of  removal  upon.     A  rule  ^**  ^^^' 
rever  was  made  to  (hew  cauie  ;  but  on  the  laft  day  of 
Term  Mr.  Glyn  gave  up  his  objedioui   and,  by 
':nt,  the  order  of  iidSions  was  affirmed. 

114.  Reje  tf.  Enhrn^  HikryTermy  6.  Geo.  3.  Burr.  S.  C,  The  faa  of 
|. — ^Two  juftices  make  an  order  to  remove  Gewgt  JVift  marrUse,  oa 
'  his  wife  from  Newbury  to  Enbcrn^  and  their  order  *"  **"*^  ^*" 
not  appealed  againfl :  afterwards,  the  pariih  of  En-  ""7!?^ *?*" 
finding  that  Jane  was  not  the  wife  of  George  IVUe^  can  only  b«c«*- 
jttftices  remove  her  by  the  name  of  Jam  M^or^  fm-  croverted«n 
'Woman,  from  Enbom  to  Silcbejier.     Upon  appeal  it  "PP®**  *®  *^ 
'  proved^  that  the  faid  Jane  was  never  married  to  ^•^^'* 
£ud  George  Wife :  and  therefore  the  fcffions  affirmed 
order  of  the  juftices.— By  the  Court.    The  fef- 
order  niuil  be  quaihed.     Whatever  the  hardfhip 
ly  be  in  this  particular  cafe,  or  how  doubtful  foever 
1  queftion  might  be,  if  it  were  res  integra^  yet  its  being 
ly  fettled,  is  a  reafon  for  us  not  to  depart  from  it  now : 
iecijis  was  always  a  good  rule^  and  never  mote  fo 
in  cafes  of  fettlement  of  paupers,  where  it  would 
the  utmoil  c«nfufion,  if  we  fhould  overturn  fettled 
traiinations,  which  the  juflices  all  over  England  have 
sn  ufed  to  look  upon  as  the  rules  of  their  conduct  in 
iiar  cafes.    If  ihe  was  not  his  wife,  it  might  have  been 
itioverted.    But  as  they  have  neglefled  toappeal,  when 
f  had  a  proper  opportunity  to  mew  it,  tliey  are  ejlap^ 
to  lay  io  now. 
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A  marriage  ,  1  ig,  Rex  V,  Tarrant^  Mich*  Terniy  7.  Gee,  3.— The  d6* 
thoogh  pr»-  feiidant  was  overfecr  of  the  poor,  and  the  only  wealth] 
cored  by  ihe  ^^j^  jj^  ^j^^  parifti.  He  gave  three  pounds  to  a  poor  mat 
parifh  for  the  of  another  parifh  to  marfy  a  poor  woman  of  the  parill 
purpcie  of  of  which  he  was  overfeer.  A  rule  was  granted  to  ihei9 
changing  the  caufe  why  an  information  fhould  not  go  againft  him  fb 
fettiemmt  of  ^  mifdemeantjf.  The  defendant  on  Ihewing  caufe  ad 
lies  married  is  ^^^^^^  the  fafts ;  bat  faid,  that  the  man  and  woman  bai 
good.  long  before  intended  to  marry,  and  that  nothing  prevent 

Salk.  174.        ed  them  from  carrying  their  intention  into  execution 

but  the  want  of  a  little  money  to  begia  houfekeeping 

which  he  out  of  charity  gave  tliem.  The  cafe  of  lieK  « 
(«)  Stra.  707.  Edwards  (a)  was  urged  in  behalf  of  defendant. — But  up 
^"'•»P*8*7*»  on  three  cafes  being  cited  in  point,  Rijt  vi  Markn  Har 
**7  '°^'  .  herough  (b\  Rex  v.  Saul(c),  and  Rex  v.  Perrot  (^),  TH] 
Ahie'  Y**^*^'  Court  exprcffing  fome  indignation  at  theconduft  of  th 
pl*  10^^^^^*  defendant,  and  declaring  that  they  had  no  doubt  of  hi 

guilt  from  his  own  account,  unanimoufly  made  the  rul< 

abfolute. 

The  proof  of  a        1 16.  Morris  Vi  Miller ^  Eofter  Term^  7.  Geo.  3.  Burr.  26^9 

marriaie  iH/aa — ]n  an  a(^ioh  for  criminal  converfation  with  the  plain 

for"?hcT^*fe  ^*f  *  ^^f^'    *^  plaintiffs  counfcl,  in  order    to   cfta 

of  gaining  afet-  ^^^^  ^^^  ^^^  ^^  marriage,  proved  that  articles  had  beei 

ttement ;  but     made  between  tlie  plaintiff*  and  his  wjfe,  after  marriage 

proof  by  cohabi-  for  fettling  the  wife's  eflate  witli  the  privity  of  relation; 

tation,  "^P"-     on  both  fides  ;    that  they  had  cohabited  as  hufband  an< 

clromi^nces  ^  ^^^5  ^^at  fhe  had  taken  his  name ;  and  that  fhe  was  re- 

from  which  a    ceived  everywhere  as  his  wife.    The  defendant  alfo  hac 

marriage  may  be  faid,  in  talking  of  his  gallantries,  that  he  had  committee 

inferred,  is  fuf.  adultery  with  iWirr/j's  wife.     But  the  faft  was,  that  tliej 

s!^c:  Bl.  Rep.  ^^^  ^^^  married  at  May-Fair  Chapel.     The  rejgiftcr  OJ 

4^31.  books  could  not  be  admitted  in  evidence.     Keitby  whc 

s-e  Henley  V.    married  them,  was  tranfported,and  the  clerk,  who  wsB 

Chcfham,  poft.  prefcnt,  was  dead.     It  was  objefted,  on  the  part  of  th« 

^  GcJ^"*      defendant,  that  this  was  not  lufficient  evidence  of  mar- 

5»    CO.  3.        riage  J  and  it  was  agreed  that  a  vcrdiS  fhould  be  entire 

for  the  plaintiff,  and  the  opinion  of  the  Court  of  King's 

Bench  taken  on  the  following  queftion :    Whether,  to 

fupport  an  a£lion  of  criminal  converfation,  there  myA 

not  be  proof  of  a£tual  marriage  ? — Lord  Mansfield* 

This  fort  of  evidence  may  certainly  be  received,  as  proof 

of  marriage,  in  alt  cafes  except  two :    the  one  is  in  prcH 

fecution  of  bigamyy  and  the  other  is  in  anions  for  crt- 

minal  converfation.     1  do  Aot  at  pfefent  remember  any 

a£tion  for  criminal  converfation  where  an  a^ualmar-^ 

riage  was  not  proved.     Proof  of  adual  marriage  is  always 

uicd,  and  underfkood  in  oppofition  to  proof  by  cohabi* 
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rtfutatioft,  and  other  circumftances  from  which  a  Mqkrisv. 
jemay  be  inferred.  The  Court,  however,  took  millk*, 
hoe  to  conndcr  of  this  cafe,  and  on  the  enfuing  day 
biD  Mansfield  faid.  We  ate  all  clearly  of  opinion, 
Atfinan  a£don  for  criminal  eonyerfation  there  muft 
kcridence  of  a  marriage  in  faff ;  for  acknowledgment, 
on,  and  reputation,  are  not  fufficient  to  fup- 
fsrt  this  adion :  but  we  do  not  at  prefent  define  what 
■qror  may  not  be  evidence  of  a  marriage  in  fa£t  (^i). 
His  is  a  fort  of  criminal  adion :  there  is  no  other  way 
ifpanifhing  this  crime  at  common  law.  *  It  fhall  not 
kfaid  Dpon  the  mere  reputation  of  a  marriage  which 
ides  from  the  conduA  or  decla^tiori  of  the  plaintiff 
knfelf*  In  profecution  for  bigamy^  a  marriage  in  fa  A 
ihft  be  proTed*  No  inconvenience  can  happen  by  this 
ieiennination ;  but  inconvehience  might  arife  from  a 
cntrary  determination,  which  might  render  perfohs  li- 
ik  to  anions  founded  upon  evidence  made  by  the  per^ 
£)ns  themfelves  who  Ihould  bring  the  a&ioni — Judg-^ 
fioit  of  nonfuit  was  entered* 

.  117.  Crt^mptbn  v.  heircroft^  before  the  Delegate^  Mich.  A  marriage  In 
T«nii,8.  Ge9.  3.  Bulkfy  N.  P.  113-— The  appellant  and  Scotland  be- ^ 
idpoadent,  both  Englj/h  fubjedsi  and  the  appellant  be-  J^bj^u  und^ 
agander  age,  ran  away  without  the  cohfent^of  heragebgoodi 

Eviian,  and  they  were  marrickl  in  Scotland ;   and  on  a 
brought  in  the  fpiritual  court  to  annul  the  marriage, 
tvas  hoiden  that  the  marriage  was  good^ 

ui,  Henky  V.  Chejham^  TrtrntyTerm^    6.  Geo.  ^.—^.  Oh  tlie  itmovU 
^  her  children  was  nimpT^edTrom  Henley  to  Chejhanii  of  a  #oman 
•the  widow  of  A   Upbii  appeal,  a  woman  was  produ-  J° ^ '?'*?°^'5i 
•oJtojprove  thit  (he  *w  mirtied  to  B.  long  before  the  ^*,  thii'JIef* 
Afpoled  marriage  betwisen  him  and  A^ ;  but  becaufe  Ihe  ^ty  of  nuu-r 
<Mdd  not  produce  a  ctrttficaie  or  regifter  of  her  marriage  nagemay  be 
ft  being  in  trutlia  PUet  marriage)  ^  the  feffions  refufedto  p"*^  ^  ^ 
tUt  her  evidence,— By  the  Court;    The  feffions  ^1**^^^/^!/ 
Wc  done  wrong  ♦  for  the  woman  was  clearly  ah  ad-  JJrifc. 
iifiUe  witnels,  though  fhe  could  not  have  been  fo  in 
%  caft  where  her  hufband  was  a  party ;    becaufe  the 

(«)  Ii  this  cafc^  !•  Bh  Rq>.  €32,  **  burnt,  ind  the  pftifon  and  clerk  ara 

m  IIahsvisl*  U  reported  to  **  dead.**    And  hemeotiohed  a  cafil 

hftftU,  •*  Perhapa  there  need  not  on  the  N^folk  circuit,  where,  on  an 

*iclbift  proof  from  tUr^furar  indidment  for  bigamy^  DtviiitoK, 

^ly  a  ftrfim  frtftmt  \    but  Itrong;  Juftlct,  ruled,  that  although  a  lawful 

^tkkooi  mnlt  be  had  of  the  iaft }  canmucal  mMrrimgi  need  not  b6  prov- 

*al^  I  pcribn  prefent  at  the  wed-  ed,  yet  a  marriage  in  fad,  wbetbef 

*4i  iBnild',    if  the   regifter  be  regular  or  not,  muft  be  Aiewn. 

VoL^IL  G  httfband 
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Hkhlbt  V.  hufband  and  wife  are  in  law  one  peribn.  But  here  tfa 
CHttHAM.  hufband  himfelf,  if  he  had  been  aliTe,  might  have  beei 
.a  witnefs;  and  wherever  the  bti(band  may  be  a  witnefs 
the  wife  may. — Lord  Maksfield  remembered  a  caf 
of  a  Fleet  marriage^  where  a  woman  was  admitted  at 
witnefs  to  prove  the  legitimacy  of  her  own  child,  ij 
eje£lment,  and,  upon  her  evidence,  the  defendant  had 
verdift.  In  this  cafe  the  Cot;RT  fent  the  order  backt 
be  re-ilated  by  the  juftices,  as  the  woman  ought  t 
be  examined,  and  tliey  were  the  proper  judges  of  th 
credibility. 

The  marriage  cf      1 1  o.  Rex  v*   Smithy   Aflch.  Term^    11.  Gr«.    3.^-^11 

a/KMifr,tiioiigh  overfeers  of  *Elfberoitgh  having  in  that  parifh  a  younj 

#^fm  to  ^^^  woman,  one  Dance\  of  about  iiKteen  or  feventeen  year 

change  hcr^fec  ^^  %^>  ^^^  ^  lunatic,   in  order  to  get  rid  of  her,  an< 

tlemencyitgood.  charge  the  parifh  of  Hadenham  with  her,  they  applied^t^ 

one  Jackfon^  an  old  man  about  eip;hty  years  of  age,  am 

one  of  the  poor  of  Hadenham  panih,  and  gave  him  foui 

guineas  and  a  half  to  marry  her,  and  carry  her  int< 

tliat  parifli.     It  was  moved  for  an  information,  and  in- 

liftedi  that  this  was  a  great  abufey  and  ought  tiot  to  hi 

countenance,  but  ihould  rather  htf  punimed  in  tlic  &• 

vereft  manner,  and  cited  Rex  v,  Bi^flihy^  Eafter^  5.  Ge9^  2 

*— The  Court  agreed  that  an  information  ought  to  go, 

not  only  againft  the  overfeers,  but  alfo  againft  the  parlor 

who  married  Jackfou  and  Dance^  and  granted  a  rule  U 

fhew  caufe. — N*  B.  This  was  afterwarda  compromised  i 

fo  that  the  rule  was  never  made  abfolute,  nor  difcharge4| 

Marnaftt  6nce       ^^^'  ^^*  ^*  NorthfieiJ,  Eq/FerTerm^  luGes.  3*  CeU.  1 1^ 
Chi  %6.  Geo.  «•  — T^o  juftices  remove  jthigailjonesy  the  widow  of  yo/i^ 
c  33.  laohapeii  JoneSf  from  the  parifli  of  Ktng^s  Nprtm^  in  the  county. 
odlr^'S^d?**  '^^^rcefier,  to  the  parifli  of  K^tthfitU,  in  the  iaroe  couftl 
triaTannated    '^^^  leffions  on  ^P^al  quafli  the  order,  and  ftate  the  fie 
to  tliem,  and  k  lowing  cafer  —  That  tlie  pauper,  JbigaUjones^  beiii 
wfdch  teiina     whilft  fole;  a  fettled  inhaoitant  at  King^  Mrtoti^  in  ti 
baveaotytf«/^  year  1 7  75  intermarried  with  Jofepkjongi^  OiftxAtd  mh 
We^i/«  been  ^>^^^  ^^  Northfield,  at  Brierlty^HHl  chapel,  in  the  par" 
puUiSbcd,  are   <>f  Kingfwlnford^  in  the  county  of  Stafford^  which,  ere 
void,  and  no      ed  in  the  year  1765,  was  then  duly  confecrated ;  afid 
P^*>'*>ftt-     which  divine  fervice  had  been  publicly  and  rcgularl 
Snodundo-'^  celebrated  ever  lince ;  and  wherein  banns  of  marriage  hs^ 
thcim  ""  ^      ^^^^  ?A^  publiflicd,  and  marriages  oslcbrated  previoi 
s.c.  Doagl.      to  the  marriage  in  queftion :  that  the  faid  chapel  wasj 
«59-  to  66«.     new  one,  ereftcd  fince  the  marriage  aft ;  and  not  eieA( 
on  the  foundation  of  one  that  wac  ancient;  and  no  ai 
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ff  parliament  obtained  for  crefting  the  faid  chapel,  or    ,  Rex  v. 
fer  celebrating  marriages  there. — BeArcroft  Ihewed^'^*''''*'*^*'*' 
YtoA  in  fupport  of  Hicfc  orders,  and,  having  ftatcd  that 
-fliii  was  t  queftion  upon  the  conftruftion  of  the  ift  and 
^Bdi  fedion  of  tlie  uatutc  26.  Geo.  2.  c.  33:  commonly 

'  ihe  marriage  aft  ('i/^,  contended,  that  upon  the  fafts  (n)  Sttthp 
ited  in  the  cafe,  this  was  a  legal  marriage  :  that  though,  words  or  tn.^ 
the  cafe  of  Rex  v.  the  Inhabitants  of  Pfdlon  near  Fa-  ^*f  »«>"•  <>f  ^^t 
rjbam{b)y  it  had  bceii  adjudged  that  the  feffions,  withotjt  J^ '  "^g,^** 
ly  previons  fcntence  of  the  fpiritual  court,  or  having  and  page  68, 
e  puties  btforc  them,  might  in  this  collateral  way  in-  pi.  50. 
[Hire  irtlo  the  validity  of  a  marriage  entered  into  in  di-  {})  2.  Burr. 
^  c(>ntravent]on  of  this  aft,  yet  that  tlic  terms  of  this  897- 
ding  itiuft  fatisfy  the  Court  that  the  prefcnt  cafe  did  ^n^^^'/^il^^' 
>t  fiill  within  the  provifions  of  it ;  and  that  this  finding  pj°',*||'.^^' '  ' 
rooM  warrant  them  iii  making  a  conftrnftion,  which 
»ald  fupport,  as  it  was  their  avowed  wifh  at  all  times 
doj  the  fettkment  of  the  pauper  and  the  aft  of  the 
>att  below ;  and  at  the  fanic  time  ptcvent  thofe  heavy 
^naltics,  which  muft  otherwife  attach  upon  many  inno- 
:nt  and   rcfpcftable  pcrfons^  as  well  as  other  confe- 
!ncCi  thsit  muft  deeply  affeft  the  pdace  of  numerous 
lilies,  and  probably  of  many  that  were  yet  unborn  : 
It  die  cafe  exprcfsly  found,  that  banns  have  been  pub- 
"  and  marriages  celebrated  in  this  <ihapel  ofutt:  that 
ic  import  ef  this  word  might  be  Well  confidered  as    - 
[Divalent  to  that  of  the  word  vjually^  the  phrafe  of  the 
that  the  ufe  of  a.  chapel  fo?  purpofes  of  this  fdrt 
mid  not  be  fuppofed  fo  regular  and  conflant  as  that  of 
mother  church ;  but  that  the  afts  done  thefe  wet'e  bona 
jUr,  and  as  free  fi-om  all  imputation  of  fraud  and  con- 
cealmenty  the  objeft  at  which  the  provifions  of  this  aft 
were  aimed,  as  thole  done  in  the  parifh-church :  that,  if 
fins  were  fo,  the  only  remairting  doubt  was,  whether  the 
nord  "  uf^alW^  in  found  conflruftion  mufl  be  referred 
to  the  time  of  celebrating  the  marriage  in  queftion,  or  to 
the  time  of  paffing  the  aft  :  that  this  aft  was  generally 
tuidtrftood  to  have  been  drawn  by  a  very  eminent  perfon : 
that,  had  it  b^en  his  intention  to  confine  the  celeoration 
rfAcfe  rites  to  buildings  at  that  time  ufcd  for  thofe 
MrpofeS)  it  iHufl  be  prdumed,  that  he  would  not  have 
atkd  fo  to  pen  the  aft  as  to  take  in  his  objeft  ;  but  that 
tliis  cafe  had  been  left  at  large,  as  plainly  not  within  the 
Vifchief  or  policy  of  tliat  law  :  that,  as  the  firfl  m  arriaw 
Criebrated  in  this  chapel  could  not  be  fupported,  fhould 
itbeaiked,  at  what  precife  period  the  illegality  of  fuch 
4b  performed  there  ceafed,  'and  their  legality  became 
4aoltflied|  it  was  fafficient  for  bin  to  Ihew,  that  at  the 
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Rix  V.      prefent  it  muft  be  taken  as  eftabli(hcd  by  ufoge,  that 
NoKTHFifiLD.  iifage  having  been  uniform  from  the  time  of  its  ere£^ioo. 
—Wallace,  jittornev-General^  and  BAtt,  in  fupport  of 
the  rule  to  quafli  theie  orders,  infifled,   that  all  general 
and  conje£lural  reafoning  upon  the  policy  of  the  I^if- 
lature  in  framing  this  aft  were  altogether  excluded  by  the 
68    f"*',^**  «*prefs  words  of  the  8th  feftion  (^ ) ;  which  de€lared  all 
'    ^  ^  *       marriages  not  folemnized  in  places  where  banns  have 
not  been  ufually  publilhed  on  the  2^tb  of  March  I754>  to 
be  void :  that  a  fucceilion  of  illegal  aas  could  never  be 
made  a  foundation  of  legal  title :  that  no  length  of  time, 
no  cuflom  could  ever  make  that  law,  which  originated  in 
oppoiition  to  tlie  provifions  of  the  law  :  (luod  ab  iniuonon 
valct^  traHu  temporls  non  convalefcit :  that  it  fpoke  fo  plain, 
that  no  one  could  pretend  not  to  underftand  it :  that  the 
earned  debate  and  difcuflion  that  it  was  ilatcd  on   the 
other  fide  to  have  undergone,  had  fo  univerfally  difFufed 
the  knowledge  of  its  provifions,  as  to  make  it  fiili  more 
unreafonable  to  affeA  an  ignorance  of  it ;    and  confe- 
quently  that  it  was  much  lefs  likely  to  entrap  than  any 
other  prohibitory  law :  that  therefore  it  ought  on   every 
principle  of  joftice  and  good  fenfe  to  receive  the  fame 
conftruftion  now,  as  if  the  cafe  had  arifen  the  day  after 
the  law  had  palled:  that  fuch  was  the  received  con  ft  ruc- 
tion of  the  aft,  was  evident  from  the  line  of  *conduft 
purfued  in  LtTuoltCs-Inn^  Gray*S'Inn^  and  other  chapels  ; 
where,  though  marriages  had  ufually  been  celebrated  in 
them  before,  upon  the  palling  of  this  aft  the  praftice  was 
difcontijiued  ;  and  that.it  would  be  abfurd  to  give  a  bet* 
tcr  fituation  and  larger  privileges  to  a  chapel  erefted  fince 
the  date  of  the  aft,  and  in  which  tlie  ufage  itfelf  wa$ 
not  of  fo  decided  a  charafter  and  fo  correfpondent  to  tlie 
requifitions  of  the  aft. — Lord  Mansfield.  For  a  great 
while  I  was  very  much  averfe,  in  fuch  a  queftion,  and 
between  fuch  parties,  from  making  a  decifion ;  but  upon 
confideration  I  have  thought  otherwife.    If  there  has 
been  error,  and  ill  confequences  'muft  follow,  we  ought 
to  put  a  flop  to  it  as  early  as  poilible,  left  it  fhould  pafs 
as  if  a  doubt  had  been  entertained  by  the  Court  where 
they  had  no  doubt  at  all  ;   and  were  the  error  under 
fuch  circumftances  to  be  perfifted  in,  a  reproach  would 
juftiv  lie  upon  the  Court  foe  not  having  declared  the  law. 
To  be  fure,  there  may  be  irregular  acts  that  length  of 
time  will.cure  ;  and  this  ftatute  does  not  take  away  the 
evidence  of  presumption  arifing  from  cohabitation ;  but 
where  the  evidence  is  clear,  that  any  of  the  legal  requi- 
fites  are  wanting,  the  marriage  muft  be  void.     1  remem-' 
ber  iu  the  cafe  of  the  Savoy  Chapel^  the  minifter,  after  the 
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pffi^g  of  this  aft,  p^rfiftedy  in  defiance  of  it,  to  celebrate      Rsx  v. 

■aniages  there.     He  iniiiled,  that  he  had  a  particular  NoaTBrixi.»» 

priTiicge  of  marrying  without  a  licence ;  and,  availing 

faimlelf  of  a  difpute  th^n  fubfifting  between  the  crowi> 

and  the  dnchy  of  Lancafler^  fheltered  himfelf  fometimes 

liiKier  one  and  fometimes  under  the  other.     He  had  mar- 

ricd  many  hundreds  in  the  year ;  but  it  was  necedary  to 

ioierpofe  and  check  an  evil,  which  muft  otherwife  have' 

so  great  meafure  defeated  the  a(fl ;  ai^d  when  Attorneyr 

G^eral,  I  profecuted  and  convifted  him,     The  inter-* 

ptifition  of  the  Legiflature  may  confirm  the  marriages 

odebrated   in  this  chapel;    but  the  aft  clearly  meant 

churches  or  chapels  exilting  at  the  time^  and  in  which 

banns  were/Zv«ufually  publiflied.     It  alfo  fpcaks  of  **  the 

"  church  or  chapel  of  or  belo;iging  to  the  parifh  or  cba-r 

*•  ftlry  within  which  the  ufual  'place  of  abqde  of  one  of  the 

*  parties  has  been,  &c.";  meaning  fuch  chapels  ^s  have 

2  diftri&  annexed :    and  there  is  no  fuch  chapelry  here. 

I^  as  is  admitted,  the  firft  marriage  was  b^d,  fo  n>uli:  every 

fucceeding  one  be.     A  number  of  inftances,  all  void, 

cannot  make  a  foundation  for  a  legal  ufage.     This  cafe 

comes  diredly  within  the  proyilions  of  the  aft,  and  the 

Biarriage  is  void  (a).. — WiLLEs,AsHHURST,andBuLLER, 

Jmft'ices^   concurring.   Rule  abfQlute,  and  l^otl^  orders 

ouaihed^ 

121.   Rex  1/f  Edmonton^  Eafter-Term^  34.  Geo.  3.  Edi-  KftmaUhaJlari 
tok's  A4SS. — The  pauper  was  removed  by  iJie  name  of  underage,  nui- 
Sifannab  Parker  from  Enfield  to  Edmonton^  as  to  her  njar-  ^'V^^*^^'^^ 
ried  fcttlemept.     The  feiSons  confirmed  the  order,  and  ^t  orii^pli. 
fkated^   that  the  fcttlement  qf  Sufan  Parker^  at  the  time  utive  father, 
of  her  njarriage  with  William  Parker-^  was  at  Enfield,,  and  fiilm  a  ftftlemmi 
the  fettlcraent  of  William  Parker^  at  the  time  of  the  re-  by^iriucofCuch 
moval,    was  at  Edmonton ;   that  JViUiam  Parker^  on  th©  '^'^'f : 
Sift  day  of  Auguft  1763,  was  baptized  in  the  jchurch  of 
S^taljields^  as  the  fon  of  William  Parker  ai^d  ^arahy  and 
jp  regiftered ;  that  Sarah^  his  mother,  was  buried  at  Ed^, 
m§nton  011  the  7th  qi  July  1764,  in  the  name  of  Sarali 
Parker  ;  that  Irtlliam  Parker  jui)ior  and  the  faid  Sufan^ 
wttb^  then  Sufannah  Ellis^  were,  on  tlie  )4th  September. 
fjZZf  mar^ried  by  licence  at  Enfield;  and  tliat,  on  account 
#f  their  being  bodi  minors,  fuch  licence  was  obtained  by 

{«)  In  ooafaftienceof  liiUjadgment  chapels  ereded  fincjB  the  Aatute  i6« 

wn  aft*   ai-  Oto»  3.  c.  53.  pafied,  Gee.  9.  c.  33.    and    indiBmnifying 

pnag  ▼afiditjr  to  all  marria^  already  fach  clergymen  as,  before  the^  loth  ci 

fcadortobe  iblemotzed  before  Au-  July  lySi*    bad  (olieinnized    fiicl^ 

pn  If   tySii  in  all  churcbes  and  marriages. 
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^txv.      the  confcnt  of  ff^tlfxam  Parhr^  cajled  in  t|ic  licence  tht 
E»MOMTQir.    natural  and  lawful  father  of  the  faid  H^illiam  Parker^  an4 
df  James  ElUu  the  natural  and  lawful  father  of  the  pauper 
Sujannah ;  that  fVilUam  Parker  the  father  did,  at  tlic  time 
of  giving  fuch  confent  for  obtaining  the  lipcncc,  nr^ake 
the  ufual  affidavit  before  the  proper  ccclcfiafticial  officerj 
that  he  was  the  natural  and  lawful  father  of  ff^il/iam  Par'* 
ier  the  younger..      And  the  faid  William  Parker  gave 
cvidejice  in  the  court,  Cviz,  at  the  feffions)  that  fpliliam 
Parked  the  ypunger  was  his  fon,  bi^t  tbfit  he  was  never 
m^nitd  to  Sarah  the  mother  of  the  faid  ff^i/liam  Parker 
junior*— Mh,  Peckham  and  Mr.  Silvester  fliewe4 
caufe..  They  argued,  First,  Th^t  here  w^s  in  fad  fuf- 
iicietit  evidence  of  a  marriage,  and  that  the  feflions  ha4 
done  right  in  believing  the  regifler  and  the  affidavit  of 
the  father  againft  his  paro}e  tcflimony.  Perhaps  that  evir 
dencc  ought  i>ot  to  have  been  r^ceivc4 ;   for  the  fathef'- 
had  an  intcreft  to  baftarfiize  his  fon,  who,  being  ^man^ 
Cipated,  could  only  claim  a  maintenance  from  hiqi  being 
a  lawful  child.     In  this  refpc£t,  the  cafe  differed  fron^ 
U)  I. Burr.jc.  ^^^^  °^  ^f'  Peter^Sy  JV^rceJierJhire  (^^),     That  cafe  too  was 
nod  amr,  voi.i!  recently  after  the  death  of  ttie  mother,  when  the  father's 
page  398,  pi.    tcftimoiiv,  if  falfe,  might  be  cpntradiftcd:  here,  many 
^26.  ycar^had  clapfed. — ^Sepondly,  Suppoiing  thefe  was  no 

marriage  between  the  father  an(l  mother,  ftill  the  mar« 
xiage  of  the  fon  by  licence  would  be  good.     1  be  mar-r 
riagc  aft  did  not  uf^  the  words  "  lawful  father,"  but 
only  *' father,"  and  would  be  fatisfied  by  the  confent  of 
a  putative  father.    In  fupport  of  this  conftruftion,  they 
(1)  J.  Strinpe,  relied  on  P.ex  v.  Cernforth  (^),  where  an  information  wag 
ji6v5  and  •««  grapted  on  the  ftatute  of  the  4.  and  5.  Philip  fef  Mary^ 
i  Ais-^.  report   ^  g  f^j.  taking  away  a  natural  daughter  from  her  puta- 
^n\t^soU\7     ^^^^  father;  that  ftatute,  like  the  marriage  aft,  ufing  the 
pa»?c4c5]pi.     word  ** father" generally.  A  different conftruflion would 
^56.    '  prevent  jjtll  marriages  by  licence  of  natural  children  under 

age;  they  muij  be  at  tlie  expcnce  of  banns,  or  have  guar- 
dians appointed  in  chancery,  and  poffibly  they  might  not 
be  in  titled  to  make  fuch  an  applicatJon.-r-MR.  Bear- 
cROFT  and  Mr.  Fielding,  conU(i,  If  there  be  any 
doubt  as  to  the  fefts,  the  Court  will  not  draw  a  conclu- 
sion from  contradiftorv  evidence,  but  will  fend  the  caf<5 
hack  to  be  fe-ftatcd.  feut  in  truth  there  is  no  contra- 
difticn  at  all.  The  father  makes  the  affidavit  to  obtain 
-i^he  licence  in  the  ufual  form*  and  does  not  mean  to  fay 
that  his  fon  is  legitimate  or  illegitimate.  What  he  fworc 
in  court  is  ^ftbueftionably  the  truth.  As  to  the  ob- 
fiftioti  to  the  ftihcT^s  teftiiliony,  there  was  nothing  in  it. 
as  it  cvc^:  hwd  pf  in  an  ejcftraent,  that  the  father  was 
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net  a  vjtnels  becalufe  he  was  bound  to  maintain  Iiis      ^^^  *• 
duiUf  The  law  perhaps  may  be  hard  in  this  particukr  ^»*«?NToif. 
oAt  but  it  is  ckar^  and  it  makes  the  marriage  void. '  But 
a  baftard  may  be  married  by  banns.     His  condition  is 
Qot  wor&  than  that  of  a  lawful  child  who  has  loft  his    > 
pacpnts.     If  he  wifli^s  to  be  marri^  by  licence,  he  myft 
i^ly  to  chancery  for  a  guardian.    The  cafe  of  Rex  Vp 
Cmiifvrtb  {a)  was  only  a  rule  for  an  information ;    it  («)  2.  Strange^ 
ftemd  indeed  the  ini:lination  of  the  Court,  but  was  no  >>62. 
decifipn. — Willes,  Juftic€{b),    This  is  a  very  \xnh^  (b)  Lord 
TDwabje  cafe.    I  will  coniider  it  firil  on  the  fa&s,  andMANsniL* 
faoodly  on  the  conftnjftion  of  the  marrif^gf  aft.    The  *'■•  **'^** 
eridence  for  tlie  marriage  of  the  father  and  mother  was 
the  affidavit  of  the  father,  and  the  entry  of  the  baptiim^ 
ind  of  tbeipother*s  burial :  then  the  father  is  allowed  tp 
cdQtradift  a}l  this,  and  fwear  that  he  never  was  marriec^ 
As  a  Jadge  at  mft  frius^  I  (hould  have  thought  the  evir 
deuce  for  the  marriage  preponderated,    and  I  doubt 
whether  the  fad>er  be  not  indidable  for  perjury.     I  think 
ittt  feiiions  have  come  to  ^  determination  on  the  faft  of 
the  marriage,  for  they  have  confirn^ed  the  order;  and 
that  is  a  foundation  for  this  Qow[t  to  decide  upon,  with* 
out  fending  the  cafe  back.    As  to  the  conftruaion  of  the 
marriage  a&,  it  ought  ii>  this  cafe  to  be  liberal.    We  ari| 
warranted  in  conhdering  a  putative  father  as  within  it, 
by  the  cafe  of  Rex  v.  Cornfortb^  where  the  expreffion  in 
the  flatute  of  Philip  and  M^ry  is  iiniilar  to  that  in  the 
Biarriage  aft ;  that  too  was  a  criminal  proceeding.    The 
objeft  of  the  marriage  aft  was  to  prevent  dandeftine 
aiarriages  of  minors,  without  the  confent  of  thofe  who 
bave  authority  over  th^mi.    That  purpofe  is  better  an- 
fwcred   by  the  cpnfent'of  a  putative  father  than  of  a  ^ 
guardian  in  chancery. — Ashhurst,  7n/?/V^.   As  to  the 
b&%  I  (hall  fay  nothing,  but  I  am  againft  fending  the 
cafe  bacJc,  becaufe  I  have  no  iox^x  as  to  the  law.    Tha 
cafe  of  Rex  V.  Cornforib  is  ftronger  than  the  pfefenti  and 
authorizes  ns  \v^  putting  the  c6n(lruftion  1  wifh,  as  by 
that  conitrnftipn  the  purpofe  of  the  aft  is  iatisfied.— 
fioLLxa,  Juftice,    There  js  no  doubt  but  the  feffioni 
lave  retarnra  evidenci  inflead  oi  faSs ;  bat  if  no  cont 
dafion  they  coiil4bave  drawn  from  thi^t  evidence  would 
vary  the  law  upon  this  cafe,  it  is  not  neceflary  to  fend  it 
back.     They  hi^ve  however  ftated  enough  to  £hew  wh^ 
ttcy  did  conclude,  viz.  that  there  was  no  marriafi;e  be* 
iaccn  the  father  and  mother.  Aa  to  tb?  frthf  r's  amdaviti 
it  was  made  from  a  miftake  of  die  law,  ^nd  therefore  nq 
peijary.    There  is  nothing  in  the  objeftion  to  the  fa<* 
^%  teftiioon J.    Tl|e  faft  then  is,  th»t  the  fon^  bein£ 
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^«x  tr.  a  iajiardy  was  married  by  licence^  while  he  was  under  ege^ 
Eo^oh  jov.  y^\^  the  confent  o{\m  putative  father.  It  i<i  not  neceflary 
to  give  a  decifive  opinion  on  the  eonftruf^ion  of  the 
marriage  a£t ;  for  either  th]$  cafe  is  within  the  ad:« 
or  it  is  not,  if  within  it,  there  is  nobody  to  confent  but 
the  putative  father,  and  nobody  elfe  can  be  meant.  If^ 
by  a  more  firi£t  conftniAion,  tlie  ad  is  held  pnly  to 
extend  to  cafes  where  there  i$  a  lawful  father,  then  this 
cafe  is  not  within  it,  and  no  confent  was  ncceflkry; 
The  cafe  of  R^»  v,  Cornforth  is  a  firong  authority, 
and  the  form  in  which  it  came  on  does  not  weaken  it« 
It  was  a  determination  on  the  confirudioh  of  a  ftatute^ 
and  therefore  it  made  no  difference  whether  it  wa^  2^  civil 
or  a  criminal  cafe. — The  order  was  confirmed. 

A  marriage  be-  122.  Rex  v.  Hodneti^  Hilary  Term^  26.6^0.3.  I.  Term 
fwtcn  two  in^  Reji.  96.— By  an  order  of  two  juftices,  the  paupeir 
/«»/;,  celebrated  ^^.^  yW;7^5  and  Jnn  her  infant  daughter  were  removed 

.procurwTLrfiff  *  fro"^  ^^  parifti  of  Stanton  upon  Hine  Heathy  in  the  county 
and  without  the  of  5«/fl|^,  to  the  parifli  of  Hodnctt  in  the  faid  county  ; 
confent  of  either  and  ori  an  appeal  to  the  feiTions  the  order  was  confirmed^ 
parents  orguai- f^^j^f^  jq  ^]^^  opinion  of  the  court  of  King*s  Bench   oii 

^^"-g'^^^^^^^thefo^^^  an  illegitimate  child. 

c.  aj.'although  was  born  in'the   parilh   oi  Hodnett.    On   the   loth   of 
Mh  the  p^Ttiei  January  1782,  fhe  being  thten  under  twenty-one  years  of 
arc  HUgitimatc  j  ^g^^  ^yas  hiarriecl  to  Richard  Teece^  who  was  born  in  the 
and  no  Tculc-       -jj^  ^f  Stanton  upon  Hine  Heathy   and  who  was  alfq 
faiiied  under  it.  ^^^  under  twenty-one  years  of  age,  and  illegitimate^ 
^    '  as  appeared  by  the  Icveral  regifters  of  their  baptifm, 

and  the  evidence  of  the  motlier  of  the  faid  Mary  AfiUsl 
The  putative  father  of  Richard  Teece   died   in    1779? 
and  his  mother  died  in   1764.    The  putJitive  father  of 
Mary  Miles  died  feveral  years  previous  to  her  man'isge  ; 
and  her  mothpr  in  the  year  1772  married  Richard  Lowc^ 
who,  as  well  as  his  wife,  is  ftill  living.     Neither  Richard 
Teece  thp  hufband  nor  Mary  Mile i  the  wife  had  ever  any 
guardian  or  guardians  appointed  for  either  of  them, 
nor  was  any  confent  given  to  their  marriage  by  any  pcrfori 
afting  in  that  charader,  or  by  the  parent  or  parents  oii 
either  fide.     No  witneffes  appeared  on  procuring  the 
licence  from  the  ftirrogatc,  depofing  to  the  confent  of  the 
parents  or  guardians  oh  either  fide  having  been  obtained, 
or  that  the  parties  to  be  married  were  of  the  age  of  conicnt ; 
but  the  perfoi)  yvho  applied  for  a  licence,  being  the  faid 
Richard  ^eeccy  fwore  that  the  parties  were  both  of  age.— ' 
The  queftion  for  the  opinion  of  the  Court  turns  on  the 
Ifalidity  of  this  marriage. — Leicester,  in  fupport  of  the? 
^fder,  niaintaiiied,  th^t  the  marriage  aft,  ^6.  Geo.  a.c.  «. 
'  •     .      .  .  f       pxtenccd 
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ofcodej  to  iUbgitimate  children ;  for  they  were  within  the      Rtx  v. 
ji^liief  intended  tq  be  remedied  by  the  aft,  which  was    Hodnbtt. 
jftd  for  the  purpofe  of  preventing  clandeftiue  marriages ; 
jaiiffOf  the  marriage  wa$  void  to  all  intents  and  purpofes 
eacvcr  f  fea.  1 1.)  (a).    If  one  part  of  this  aft  extended  ^^^  ^I'P''  PW 
iiiegitiaiate  children,  the  whole  did.    By  the  i6tli     ^^'^^' 
idion  (£  *  9  perfous  convifted  of  making  a  falfe  entry  of  a  (4)  Ante,  pap 
in  the  rc^ifter  book,  or  of  forging  fuch  entry,  7h  P^  9^ 
guilty  of  felony  ;  but  it  could  not  be  contended, 
ist  it  would  not  be  felony  to  make  a  falfe  entry  in  the 
Kfffttr  of  a  marriage,  where  one  of  the  parties  was 
iDqgidmate.     That  this  z&  being  a  general  one  extended 
lDallper(bns>  unlefs  thofe  Who  were  particularly  excepted ; 
91  in  the  17  th  feftion  (r),  which  excepted  the  royal  family,  (0  Antt,  pijo 
M  the  1 3th  (^),  wb.ere  there  wag  a  further  exception,  as  to  7  >»  Pl-  99- 
^ews, Queers,  and  mafriagcs  outofthekingc|om.  So  that  W  ^^*  PV 
It  was  clcar,that  wherever  the  Legiflature  intended  to  make  ^''  P'*  *^' 
«sceptions  to  the  general  law,  they  had  exprefly  doqe  it : 
liieie  was  nqtthereforeany  pretence  for  faying,  that  illegi- 
tioatp  children  were  not  included  in  theaa.  The  only  rea- 
faa  which  could  be  fuggefted  for  fuch  a  fuppoiition  was 
fimnded  on  the  old  njaxim,  that  a  baftard  is  nulliusfilius : 
hit  in  poiQt  of  law  that  maxim  was  notuniverfally  true  ; 
lbrifitweie,.abaftardmightmanryhisownmother,  which  ' 

pQld  never  be  allowed  («)■  The  only  wav  in  \yhich  it  wa$  ^2  H^ntt  wf* 
fnie  was,  that  a  baftard  had  no  inheritaole  blood,  Co.  Lit.  jcffeli. 
123.  where  it  was  faid,  that  a  baftard  is  quajinulllus  filius* 
becaoie  he  €:annot  inherit,   i.  Bl,  Com.  4^9.  confirmed 
Ihe  lame  pofition.    A  father  has  a  right  to  take  his 
iJlcgitioiate  child  out  of  the  parifh  (/).     But  at  all  events  (/  ^  '•  ^*"^.'^* 
Ihcfe  partien  mjght  have  ^pplipd  to  the  court  of  chancery  ^j^^,^"'''*^  •  * 
10  have  had  guardians  appointed  for  the  purpofe  of  Ante  voU  i.  - 
pooienting  to  the  marriagei  as  was  the  ufual  practice  of  page  432,  pU 
^t court.     He  then  cited  Rfx  v.  Inhabitants  0/ Edmonton  575- 
ia  tiiis    court  (^),  where  the  princip^  q^eftion  was,  sheTmam'scSb. 
Whether  a  baftard  child  who  married  witji  the  confeht  of ,.  b^  !99.? 
the  putative  fatherwas  leg^y  married  ?  It  was  contended  3.  Bum,'  365. ' 
Ihere,  againft  the -marriage,  that  the  putative  £ather  was  Ante,  page  %$» 
aotfach  an  one  as  was  meant  by  the  aft  of  parliament;  P**  **'• 
kat  the  Court  were  of  a  different  opinion. — Mi^.  Justice  (j)  Eaft.  z^ 
Wii^i^Es  there  faid,   that  the   aft  of  the  26.  Geo.  2.  ^^  3« 
on  which  the  queftion  turned,  ought  tp  have  a  liberal 
conftro Aipn  ;  and  that  che  word  lawful  (as  'annexed  tQ 
diildren}   was    not    in    the  aft. — Ashhurst,  Jnftice^ 
thought   the  words  of  the  aft  were  complied  with. — 
And    BuLLER,    Jujlicey   relied  chiefly  on  the  cafe  of 
i£x  V-  Ccrnfortb  (A),  where  it  was  held,  that  an  illegiti-  (4)  ,,  ^^sz.' 
poate  chi|d  Mr9§  within  the  ftatute4.  &  5.  Ph.  l^M.  c.  8.  |i6t, ;  and 

-^Plomer  »«M>  vol- '.  p«go 
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^»^^*      — fLOsiEft  on  the  fame  fide  wa$  flopped,  bjr  the  Cotnt 
Hmmtt.    ^j^q  defircd  to  hcarthc  argument 2  cd7irr<}v-^6EA&€ROFl 
and  Syer,  in  fupporf  of  the  role,  iniifted,  that  thit  was 
the  firft  time  that  the  qucftion  had  come  direftly  befiMh 
1     ^^?  ^*S*  t^e  Court ;  for  in  the  cafe  of  ^r*  v.  EdmofU^n  (a),  th4 
*  ''^  '**'     marriage  was  had  with  the  confent  of  the  putative  iathev 
And  Mr.  Justice  Buller  expreily  faid,  *^  that  it  w« 
*^  cnneoefiary  to  decide^  whether  a  putative  father  WM 
*'  within  the  afi  or  not,  for  taking  it  eitliet  way  rb< 
♦*  marriage  wat  good  ;  fot  if  the  confent  of  the  putattvi 
**'  father  was  neceflary,  it  had  been  obtained  ;  if  it  wa( 
^  not  neceffary^  then  the  tnarriage  was  good  without  :'' 
diat  the  maxim  of  a  baftard's  being  nuUmf  filius  extended 
to  this,  that  in  fuch  cafes  the  rebtion  of  a  father  and  i^iM 
did  not  exift  in  law :  that  thete  Was  a  further  rea(bil  foa 
fuppoiing,  tliat  the  confent  of  a  putative  father  was  itoi 
within  the  provifions  of  the  aft  of  the  26«Gr«.  2«c,  j^,  as  if 
makes  no  cxprefs  mention  of  it ;  for  the  i8w  Bii*.  c*  3^ 
(D  Akc        f;  2^  ^^j^  and  the  13.  and  14.  Car.  i.e.  12.  f.  19.  (r),  hav^ 
St.'X^T       *^^  words  **  reputed  father'^  and  ^^  putative  father  \^  which 
r  f-te^        ftewed^  that  wherever  tlie  Legiflaturc  mtatrt  to  f]^k  of 
1^2.r4<       illegitimate  fathers,  they  had  made  exprefs  ftlentiM^  of 
jS|9fi^  4^4*   them  :  that  tbis  aft  was  in  reftiaint  of  the  natural  hbetty 
of  the  fubjeft,  and  of  tl^e  common  iaw>  wbidi  exiCte4 
before  the  pafling  of  that  aft.    it  was  a  ^cred  principle^ 
not  to  extend  by  conftruftion  any  law  which  rtfftrained 
natural  liberty.    The  policy  of  this  lavr  had  always  beei% 
inucli  doubted,  for  it  operated  in  reftratnt  of  matnage^ 
and  fo  far  in  reftraint  of  population  :  that  tlie  pares^ts. 
fpokcn  of  in  the  aft  could  only  allwdc  to  legitimate  ones  ; 
fiQ  Aflr»  pa^efor  the  nth  feftion  id)  faid^  that  the  marriages  of  minors 
tfl^  fL  9f>       (unlefs  by  banns}  ihonld  be  had  with  the  confent  of  th6 
father  ;  or,  if  dead,  of  the  guardian  lawfully  appointed  j 
or  incafc  there  be  no  fuch  guardian,  then  of  the  mother  ; 
or  laftly,  of  a  guardian  appointed  by  the  court  of  chancery, 
Snt  the  guardian,  which  the  aft  interpofed  between  the 
father  and  the  mother,  did  not  exift  in  the  cafe  of 
illegitimate  children  ;  for  ng  one  but  a  legitimate  fedier 
could  appoint  fuch  a  guardian.    By  the  3d  feftion  of  th^ 
(4}  Artt,  page  j^£t  ^^j^  parents  liiigbt  diifent  to  the  publication  of  banns, 
^f*-^5'       5,,^ J  prevent  the  marriage;  now  the  parents  fpoken  ©t 
in  that  feftion  were  of  the  fame  kind  as  thofe  mentioned 
tn  the  other  parts  of  the  aft  ;  but  it  could  not  be  con* 
tended,  that  a  putative  father  could  come  into  a  church, 
and  prohibit  the  publication  of  fuch  banns,  for  th^tt 
wo'.tM  be  ro  fahjcft  himfelf  to  eccleiiafticat  cenfures, 
£tiidfs,par:  of  this  aft  created  a  new  felony,  and  therefor^ 
^ught  nor  to  be  e:xtended  by  conftruftion ;  and  yet  if 

the 


\kComt  Ihould  introdiice  a  ninnber  of  new  objefts  on      l^»  v. 
tbe  ftatiitc  waa  to  operate,  it  would  extend  the   "<>«»"*tt* 
/» contrary  to  the  ^neral  rule  in  fuch  cafes.   As  to 
rcafecital  from  Lor4Kimnond{a)^  it  did  not  appear  to  (^^  Haines «« 
fc  been  determined ;  ancTthe  csft  oiRex  v.  Comfortb  (t)  ^^^'^g**  ^ 
not  applicable  here.    Thpt  was  expreilj'  determined     ^*    ' 
ilhrid  ieAioo  of  the  aft,  in  order  to  avoid  this  very  W  ^^^ 
|f4ion ;  for  though  the  firft  two  feftions  of  the  ftatvte  ]'°*;  ''^^c 
'•.»5.  PL  tf.  At.  c.  8.  did  not  extend  to  illegitimate*'^'^   ^^  ' 
s,  the  3d  fedion  (r)  feemed  to  have  been  fra^ied  (^)  Ante, 
\j  for  thp  purpofe  of  avoiding  any  diftinftioi>  ^^-  '•  PV 
»  legitimate  and  illegitimate  parents  }  for  it  has  ^^' 
i^  words,  ^  out  of  the  poil^ffion  and  againft  the  wiU 
^it  die  fiither  or  mother  of  fuch  child,  9r  out  of 


'^  of  any  fuch  maiden  or  woman  child/'    That  it  had 

ken  determined  (j)  that  a  putative  Either  Was  not  within  (0  «•  ^"^ 

^  meaning  of  the  4,3.  £//».  c.  2,  f.  7.  which  obliges  J^**  ^"^  •• 

PBcnts  -and  childre|>,  &e.    tp    relieve   ea^h   other.—  ^^**  ^^j  .^ 

(OftD  Maksfield,  Chief  Juftice.    Before  this  j^ct  of  page '31 7/ pi, 

pHiament  pafled,  by  the  laws  then  in  being,  if  4  man  and  39$. 

tann  made  a  contraft  in  private  ter  verba  4$  pr^tfgntiy 

|ri  kept  it  a  fecret,  and  ^ifterwards  there  was  a  public 

^tnriage  folemnized  by  either  of  them*  and  iflue  born  of 

ibtjoarriage,  neverthelefs  the  private  contraft  took  place 

rf  the  fubfcquent   marriage,  becaufe  the  canon  law 

cofflpelled  a  ftrift  obfervance  of  thefe  contrafts,  and  de- 

ctcd  them  to  be  folemnized  in  thp  face  of  the  church  [e].  ('J  **?  *'*^ 

Tbcrcfore  clan^leftine  marriages  w^re  fo  far  to  be  fur^tf  |^^^'g.'t 

^icahUy  but  they  were  contrary  to  law  (/) .  Th6  law  of 

%idci  executed  by  the  eccleiiauical  courts  prohibited  it,  (/  )^*"^V 

»d  made  it  unlawful  tp  marry  any  perfon  in  private ;  ^****  ^^ 

bthat  no  clergyman  of  reputation  dared  to  marry  any    ^* 

ptfons    without    either    Uana  or   banns.       If  they 

teried  with  licence,  there  was  an  oath  that  the  parties 

were  of  age,  or,  if  under  ^e,  that  they  had  the  confent 

9f  parents  or  guardians.    If  by  banns,  it  was  no  objeftion 

<othe  marriage  that  the  parties  were  under  age.    All 

^*er  marriages  were  ill^al^  but  not  being  vacated,  they 

KUwent  on.     Therefore  this  aft  was  pailed  in  order  tq 

pRvent  thefe  illegal  praftices,  which  were  become  fo 

Senotftiousy^  mat  places  were  fet  apart  in  the  Fleet 
oditr  prifons  for  the  purpofc  of  celebrating  clan- 
^nc  marriages.  The  court  of  chancery,  on  the  ground 
rf  its  illegality,  made  it  a  contempt  of  the  court  to  marry 
^  of  its  Wardi  in  thii;  manner.    1  hey  committed  tho 

offender! 
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Rf  X  v:  offenders  to  prifon  ;  but  .tliat  mode  of  punllhment  wa 
Ho^MiiT.  found  ridiculous  and  inefFedtual.  Then  this  a£t  wa 
introduced  to  reipe^y  the  mifchief,  and  infa£i  only  mad 
that  lels  prafticable  which  was  before  illegal.  So  that 
cannot  go  into  arguments  on  the  impohcy  of  tlie  law 
and  if  1  could,  it  would  be  fufficient  to  fay,  that  feven 
.attempts  have  been  made  to  rejpeal  this  law  in  parliameni 
all  of  which  have  proved  ineffeSuaK  Th^nthequeftio 
is.  What  is  the  law  ?  The  meaning  of  the  aft  iSy.  tha 
where  there  is  the  confent  of  a  father  or  guardian  law 
fully  appointed,  or  of  a  mother,  or  guardian  appointa 
by  the  court  of  chancery,  the  marriage  fliall  be  valid, 
but  here  there  was  no  confent  by  any  one  5  confcquently 
in  ray  opinion,  it  is  void  by  the  marriage  aft.  There  i: 
150  reafon  to  except  illegitimate  children,  for  they  ar 
\yithin  themifchiefs  intended  to  be  remedied  by  the  ^<2:.— 
AsHHUKST,  Jujiice.  There  is  no  inconvenience  ir 
putting  this  co»ftru£lion  upon  the  aft  ;  for  perfons-Jn 
jthis  fituation  may  marry  by  banns. — Buller,  y^Jllce, 
\  agree  wjth  ]VJr.  Bearcroft,  that  this  is  the  firft  time 
that  this  qucftion  has  come  direftly  before  die  Court ;  for 
(*)  Ante,  page  in  Rc.^  v.  Edmonton  [a)  it  was  not  neceflary  to  decide  it. 
i5,  pi.  lii.  And  thgugh  my  brothers  WiLLEsand  Ashhurst  gave 
adjreft  opinion  on  the  aft,  I  went  on  the  other  ground* 
Now  the  objcftion  to  the  order  of  feffions,  and  infupport 
^f  this  marriage  is,  that  if  the  Court  (hould  determine 
that  a  baflard  is  within  the  aft  of  parliament,  we  fhaiJ  fay 
<;onftraftion  multiply  the  number  of  felonies  ;  but  that 
is  not  the  cafe.  There  arc  but  two  claufcs  which  create  fe- 
ii)  4^tttc,  p»se  Ionics  :  the  Jiift  is  the  8tli  fcftion  {^),  by  which,  "If  any 
as,  pi.  90.        ((  pcrfon  iliall  foleranize  matrimony  in  ^ny  other  place 

than  a  church  or  public  chapel  where  banns  have  been 
ufually  publiflied,  unlcfs  by  fpecial  licence  from  die 
**  2Xc\\h\\ho'p  of  Canter l?ury'^  or  fliall  folemni^^e  matrimony 
without  publication  of  bann^,  unlef§  licence  of  mar- 
rijige  be  firft  had  and  obtained  frorn  fome  perfon  or 
perlons  having  authority  to  grant  the  (ame,  every 
f  perfon  knowingly  and  wilfully  k)  offending,  and  bein^ 
"  lawfully  convifted   thereof,  fhall  be  adjudged  to  be 
"  guilty  of  felony/*    Now  it  canjiot  be  material  on  an( 
indiftment  for  fuch  ^n  offence,  what  the  condition  of  the 
parties   wjjs,  nor  can   you  enquire  into   it  ;  it   is   the 
fa^  of  celebrating  the  marriage  uhdqr  fuch  circumflanccs 
>yhich  conftitute§  the  felony.     Again'  by   the  i6th  fec- 
(r^  Ante,  page  tion  (c),  «  If  any  perfori  fliall  knowingly  and  wilfully  in- 
71,  p».  9S.        *'  fert  or  caufc  to  be  inferted  in  the  regifter  book  of  fuch 
•«  parilh,  &c.  any  falfe  entry  of  any  matter  or  thing 
*f  relating  to  any  marriage,  or  falfely  make,  alter,  forge^ 


(C 

iC 


SETTLEMENT   BY    MARRIAGE. 

TC  counterfeit,  or  caufe  or  procure  to  be  falfely  made, 
-  ftcanyfuch  entry  in  fuch  rcgifter,&c.  or  falfely  make 
or  procure  to  be  made,  &c.  any  fuch  Hcenpe  of  marriage* 
&c  or  wilfully  deftroy  any  iuch  rcgiftcr  of  marriage* 
&c-  theiame  (nail  be  guilty  of  felony."  It  makes  no 
^    ?ncc    in  fuch  a  crime,  whether  the  parties -were 

ds  or  not,  becaufe  the  fa^  '^f  f^^l^^K  ^^  entry  or 

tncc,  or  of  dcttroying  a  rcgiflcr,  is  uill  the  fame. 

knot  true,  that  the  Court,  in  the  cxpofition  of  penal 

ites,  are  to  narrow  the  coiiflrudtion.     We  arc  to  look 

the  words   in  the  firft  inflance,  and,  where  they  arc 

in,  we  are  to  decide  on  them  :  if  they  are  doubtful, 

are  then  to   have  recourfe  to  the  fubjed   matter  \ 

at  all  events  it  is  only  a  fecondary  rule.     Now  thefe 

rds  arc  very  general.     The  aft  fpeaks  of  all  perfons, 

under  particular  circumftanccs.    Then,  does  this 

within  any  of  tliefe  exceptions?  If  it  does  not, 

&lls.  under  the  general  regulations  cdablilhcd  by  the 

\ — ^Both  orders  confirmed. 
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Rex  V. 


The    boft>an<H 
feitlemcnt*  if 

the  marriagey 
communic4re4 
CO  tiie  wife. 

S   C.  Scrr.  & 
Rem.  65. 
S.  C.  3.  Buriv 

S.  C.  i.SefT.  • 
Caf.  85. 


fill.  0/"the  wiYZ'sfcttlement  in  right  of  the  HUsBAKD. 

23.    ^ppotens  V.  DunfwilU  Eajiet   Term^  if-  fFiil.  3. 
"^S. — A   fingle  woman   being  legally  fettled   in  the 
ilh  of  DunfwiU^  in  thecounty  of  Devon ^  came  into  the 
irifli  of  j^ppotensy  and  there  married  a  ftrolling  player, 
rho  upon  his  death-bed  declared,  that  he  \vas^;*»  in  the 
ilh  of  fVincanton.     The  woman  was  removed,  by  an 
:rof  two  juftices,  from  Appotens  to  Dutifwell^  tlie  place 
'her  maiden  fcttlcment. — Mr.  Fortescue  objefted  to 
order,  tliat  the  woman's  fettlement  was  in  the  place 
her  huiband  was  born. — The  Court.    Although 
hafband  may  be  fettled  in  the  parifh  of  IFincantony 
the  wife  cannot  be  faid  to  be  laft  legally  fettled  there, 
^rding  to  the  (tatute  13.  &  14.  Car,  2.  c.  12.  fhe  never 
Lving  been  at  that  place  (tf),  and  therefore  could  not  live 
hlna  forty  days  unremoveable  as  part  of  his  family  : 
if  a  man  has  aneftatein  a  parifh,  and  do  not  live  there, 
cannot  be  fent  there ;  but  if  he  had  lived  there  forty 
lys,  he  would  have  been  fettled  there. — But  tlie  order 
qoaihed,  becaufe  it  did  not  ftate  that  the  hufband 
dead. 

124.     Rex    V.    Plncehorton,   Mch.    Term,   3.    Geo.  .  ^  •  ^^Jj^  j^^^j^lJ;^" 
|i.  SeJf.Caf.  iiii — It  was  agreed  in  this  cafe,  that  a  wife  bl^nV's^fctiL* 
*"    to  be  fent  to  her  hufband's  fettlement,  though  fhe  ment,  thou^u 
never  lived  with  him  there.  flie  never  ii^^d 

125.  St,  »^'«'«» 


(tf)  Bur  n^e  tho 
lolldwing  ''^^[^^ 


94-  (£trL£if£KT  i^Y  MARRIA0£^ 

Awidtwfhail  ia^.  St.  Giles  V.  Everflej^  Hilary  Term,    lO-    Geo, 

^^^^a  2.  Seff.  Caf.   it6.— »^.  C.  was  born  in  the  parifh 

i^tiemcDt  *  ^^'  ^'^^h  and  Was  bound  apprentice  for  fcven  years 

though  flie  E^^f'J^y.i  where  be  ferved  two  yeats  ;    but  his    ma: 

never  was  at  failing  in  his  citcumftances,  he  remoYed  back  to  Si,  Gt 

the  pluce  in  where  he  married,  had  thrtc  children,  and  died.      1 

If  fec^has  TOi  ^\^^  ^^^  *^^  ^"^  children  were  removed^  by  an  or 
gained  anew     ^^  ^^^  juftices,  from  Sti  Giles  to  Everfiej. — IVIr.  R££^ 

fettierr.«at  The  wife  cannot  take  the  benefit  of  her  hufbatid's  ri] 
herfeU.  of  fettl«ment  after  his  death,  as  ihe   had  not  taken  a 

s.  c.  2.  Ld.  advantage  of  it  in  bis  life«timej  but  had  waived  it,  a 
Kay*  I}}!,  fixed  in  another  places — Eyrb  and  F^ortescue,  Jujtii 
s.  c.  I.  sira.  The  ^ife  and  childrcil  touft  bis  fent  to  the  laft  lej 
s^c  s.  Mod  fcttlemcnt  6f  this  hiiiband  and  father  •  for  his  ^ttl^m< 
,5^*  '    istheir  fcttlement,  and  hirth  makes  no  fettlement  but 

Fort.  310.       the  cafe  of  a  baftardy  who  is  not  confidertd  as  a  chiid 
Andr.  350.      any,  aiid  is  therefore  a  vagrant^  and  can  gain  no^  iettlemc 
but  by  birtli.'*»-''The  order  was  confirmed^ 

The  fetilcment       126^  Rex  Vi  Ay  thorp  Robdinr^  Mich,  Teriky  Jd.  Gedi 
ofthehuibaod   jg^^^   S.  a  4i2.''-fPlilii2m  G<7rrj  the  pauper's   hufbar 

•  *to^J^hy  the  ^^«  ^«g^*y  ^^^^^^  *t  ^*''^  RooJing,  from  whieli  pJa 
wife's  refidence  he  went  away,  anddeferted  his  wife  and  children.  Ti 
of  forty  days  wife  left  White  Roodingy  and  went,  with  her  childrei 
upon  his  own  and  lived  forty  days  without  herhufbandi  in  a  copyhol 
*^^*r  foT***"  tenement  of  her  hufband's  own  at  Jythorp  Rooding.  U 
ShoughAe  g^l  notice  to  depart  from  this  tenement  was  given  to  h< 
cannot  be  Within  the  forty  days  by  the  parifli-officers  of  Aythor 
removed  from  Rocdingi  which  fhe  not  doing,  two  juftices  removed  he 
fuch  ertate,  fy^j^  thencc  to  the  parifli  of  White  Roodingi  ^s  a  |)erfoj 
^"  ^*f^!II!!^  likely  to  become  chargeable.-— The  Court  were  unani 

g;<iii  a  fctile-  >!/•••  Ill  1      1  •/•  11 

ment  feparaic  moully  ofopinioH,  that  although  the  Wife  could  not  gan 
and  diftina  a  fettlement  for  her  hufband  by  redding  forty  days  upoi 
from  her  huf-     j^jg  q^jj  cftate,  yet  that  (he  was  itremoveable  from  tli< 

LmtS!^* '*''' P^^P^'^^y  of  her  hufband  upon  being  only  likely  tc 
become  chargeable ;  for  fhe  had  a  natural,  or  at  leafl  i 
matrimonial,  right  to  go  to  her  hufband's  eftate  ;  and  as 
there  docs  not  appear  to  be  any  difient  of  her  hufband^ 
It  (hall  be  prefumed  that  he  confented. 

IV.  Of  the  wife^ s  fettl^ent  in  her  9%0H  right. 

If  awcman  J27.  Reg.  V.  Wiljborough  Green^  Mich.  Term^  12.  Ann. 

'^*'^X^'T.'  ^oUy,  240.— The    order  of  two  juftices    recites,  that 

wair,  who  has  ,   -"       ^7  ,    •  ,  i  %  «       ^l. 

not  gained  a  whereas  complamt  has  been  made  unto  us,  by  tn« 
fettiempnt  in     churchwardens  and  overfeers  of  the  poor  of  the  p<iri(h 

EngLnJ,  and 

become  chargeable,  (he  and  her  cbUdrem  (kail  be  removed  to  the  pbce  of  bar  msi<les 

feulemcnu 

of 
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iDatftrd^  that  Ame  the  wife  oFJrcbibalJ  Player^  with      ^"  «* 
"    iieribn^  s^ged  three  years  old,  is  come  into  the  faid  ^^^^^^^^ 

of  Dunsfmdy  ^nd  is  likely  to  become  chargeable 
die  ^d  parifh  of  Dunsf^rJy  iand  that  the  faid  //r* 
ftajer  is  «  Scotchman^  not  haviag  any  legal 
t  in  Great  Bniaim;  which  complaint  we  do 
^  to  be  true;  we  do  adjudge  the  faid  ^nm^  with 
»d  child,  to  be  likely  to  be  chargeable  to  the  faid 
"  of  Dunsford ;  wp  do  ^Ifo  adj udge  the  place  of  their 
kjplftttleQaenttobe  at  fVil/borough  Green  \  and  there- 
lorder,  that  they  remove  her  and  her  child  thither, 
fccing  Anne^s  fettlement  before  her  marriage. — A!^ 
TioN  was  taken  to  this  order,  that  the  pauper  was 
woman,  and  by  her  marriage  (he  ought  to  be 
where  her  hufband  was  \  and  therefore  this  order 
lOt  be  right.  For  if  the  juftices  may  fend  away  a 
it  is  making  a  divorce  between  hufbaad  and  wife  ^ 
a4  if  he  is  a  Scotchman^  they  ought  to  fend  lier,  as  part 
tf  his  £unily>  to  the  bordering  counties  of  Scotiand^  ac- 
cording to  the  flatute  39.  Eli%*  c.  4,  f.  6.— The  Court 
*  * ",  that  although  (he  was  a  married  wcnjan,  yet  if  her 
and  had  no  Cbttlement,  ihe  could  not  gain  any  other 
jfalkment  than  ihe  had  before  marriage :  and  as  for  di'* 
tee,  it  was  none ;  for  the  hufband  might  come  to  her 
wdl  at  Wilfhorougb  Green  a?  at  Dunsford ;  and  as  to  the 
nftand,  nothing  in  tlic  order  appears  as  to  hijp,  whctlier 
^ta^land  or  not:  fo  the  .order  was  by  TffE  whole 
CcoaT  coafiroicd. 

128.  Afp^iens  V.  DunfwelU    Mich.  Term^   I.  Geo.   i .  IT tlw TjeftaiA 
I.  ieff.  Ci/:  80.— On  a  motion  jto  quafh  an  order  of  re-  ^'n*,'',^^^^ 
■oard,  it  appeared  that  a  woman  had  married  a  ftroUing  l^nunw^tkifcir 
l^er,  who  afterwards  left  her  upon  the  parifh  ;  and  not  9wnrig|htkatt 
TOg  able  to  difcovcr  the  laft  place  of  her  hufband*s  fct-  «r/i*pi^W» 
■■cat,  two  juftices  removed  her  to  the  parifli  of  Ap-  ^^'^  cowtw^ 
f^nw,  where  flie  was  laft  legally  fettled  previous  to  her  \^  ^^ 
■»niag^  Thecounfel  for  the  refpondents  relied  upon  the      ' 


^^ Dunsfolcv,  fValhroughgreen  (a),  where  an  order  was  ^*^ ''.?? 
f»dc for  removing  Mary  Campbell tht  wife  of  SiScachman  f^^^JIHT^. 
iothefcrviceof  C^een  Anne  to  the  place  where  {he  was    *  ^  * 

faded  previous  to  her  marriage,  her  hufband  not  havifig 
ivncd  any  iettlement  for  bimfelf  in  Eyigland,  But  on 
4ft  other  fide  it  was  contended,  that  that  cafe  is  matc- 
•iilly  diifcient  froj^n  the  prclent  cafe ;  for  tiiat  a  man  born 
^^^htgland  Q2Xi  have  no  natural  fettlement  here,  and 
*ftrefore  an  acquired  fettlement  muft  be  fliewn ;  but  that 
**  hufband  of  the  prefent  pauper  was  a  native  of  Eng* 
^t  aod  therefore  muft  be  prefumed  to  have  a  fettlement 

forae- 
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AiPFOTEKs  tr.  foAiwhcrc  within  the  kingdom.— The  Chief  jvsl^jcn. 

DwMEswKLt.  J,,  j^g  j^^^  appear  here,  but  that  the  wife  is  font  from  her 
hufband  ;  if  it  had  beth  faid  that  the  hufbarid  was  dead, 
and  that  ho  fettlemerit  .did  appear,*  I  ftiould  think  the 
order  good.  Befides^  if  a  >^oman  marry  a  inan  who  has 
a  fettlement  and  never  tifed  it,  and  (fee  never  was  there, 
ihe  cannot  be  faid  to  De  laft  legally  fettled  there :  for  the 
aft  requires  forty  days  refidence :  fo  if  a  man  has  an  ef- 
tate  in  a  parifh  and  do  no£  live  there,  he  cannot  be 
fent  there ;  but  if  he  had  lived  thete  forty  days  he  had 
been  fettled  there. — Qpaihed.- 

tlie  wife's  fc{-  J 20,  MarfioH  V.  ftaniuayy  frimtj  Ternit  i.  Geo.  i.  For- 
^rTT^'Jt    i'f-  ^t-  217.— By  Parker,  Chief  Jujllce.     Where  a 

/cyrtfftf  during  -'  ^   \         '     r       \  i*<*'t/-i 

the  coverture,  woman  ha$  a  lettlement  and  marries,  her  fettlement  is 
8.C.  19.  Vino-,  gone  and  fufpended,  at  leaft  if  her  hufband  has  a  fettle- 
410*  ment ;   but  if  he  has  none,  tlien  (he  retains  that  of  her 

own. 

A  wofman  ^ho        j  35.  J/.  Gllesh  v.  Si.  Margareth,  tVeftminJiet ^  Eaftef 

"™*'[""/T*?  r^'w,  2.  Geo.  I.  i,&efr.  Cafes,  \0\.— Sarah  Elkringtoni 
ifvithoucalettle-     r       \       »  •jl^t*'^»i  -t         6^ 

ment  does  not  21™^  having  gained  a  fettlement  \n  her  own  right,  mar- 
lofe  her  own  on  ried  an  Irijhman  who  had  not  gained  any  fettlement  in 
his  death.         Englanch  The  queftiori  was,  Whether,  on  hef  becoming 

chargeable,  flie  Ihall  not  fo  fer  partake  of  the  circnm- 

llances  of  her  huiband  as  to  lofe  her  former  fettlement  ? 

for  if  fhc  doth  not  partake  of  the  fate  of  her  hufband,  it 
(tf)  Ante,  page  ^'^^^  caufe  a  divorce.  On  the  other  fide  tlie  cafes  of  Rex 
30,  pi.  95.  v*  WUjborougbgreen  {a)  and  Marjion  «vi  Haftway  (3)  were 
hud  iMge94,  cited,  and  that  in  this  cafe  the  man  was  dead,  fo  that  iC 
pi.  1*7.  can  caufe  no  feparationr — The  Court  feemed  to  think 

(*)  Ante,  page  that  the  fettlement  is  revived,  being  only  infufpence  du- 
96,  pi.  X19.       ring  tlie  life  of  the  hufband ;  and  in  Hilary  Terniy  ^.Geo.  i- 

it  was  adjudged  that  Ihe  (hould  be  fent  to  her  ^ttlemenl" 

before  marriage. 

Ths wife's fet.  I'^i,  Shadwell  V,  Su  John,  W.afpingi  Trinity  Ternti 
dement  docs  q.  Qcq^  i,  Andr,.  307.-One  Ridley,  a  Vagrant,  having  nd 
"hcd^rch  of  her  i''^"^^^"^^^  married  a  woman  who  had  a  fettlement  irt 
huiband.  ^^'  Johnh,  fVapping,  and  had  four  children  by  her,  borrt 

in  Stepney. — And  it  was  held,  that  the  children  were  not 
fettled  in  the  place  where  they  were  born,  but  where  th^ 
wife  had  a  fettlement ;  but  that  this  was  fufpended  du- 
ring the  coverture,  and  revived  again  upon  the  death  of 
her  hulband. 
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1^2.  Rtx  V.    Chlilngjioni,  Hilary  Term^   12.   6eb.  i.  Thcwtfe'sfft. 
r*.  683.-11  was  ftatcd,  tlut  a  fingle  woman  fettled  at  ^^^  ^^  "^ 
iHngfiane  was  married  to  a  man  who  is  fincc  dead,  but^j^thofhcrhuf- 

tolement  did  not  appear.— £t  P£A  Curiam^     Her  band  if  his  fet. 

lemeat  before  marriage  {lands*  dcracnt  caniiot 

be  difcovercd. 

hjj.  Rex  V.  mjlerhamy  Hilary  Term,  12.  Gee.  i.  Edi- ^"^•^'"'Y'**** 
l^'s  MSS.—Tvro  jiiftices  rcmoTC  Elizabeth  Pincheon'^'^^'^^^^^ 
bcr  chUd  of  nine  years  old  from  the  parJlh  of  Chid-  whT^vj;*h  a" 
rt9n  to  tht  parifh  of  Wejierbam  in  the  county  of  Kenty  peart  that  the 
to  the  place  of  the  mother's  fettlcmcnt  previous  to  hufband*f  fet- 
marriage.     The  feflions  on  appeal  qualh  the  order  of '*«"*«"*  cannot 
.  two  jufticcs,  and  ftatc  fpecially,  that    "  It  appeared  *^  ^*^«*^'''**- 
by  tlie  tcftimony  of  Elizabeth  Pincbeon,  tliat  the  faid  See  S.  C.  Foie/j 
Elizabeth  Pincbeon  was,  at  the  time  of  the  faid  or-  *88,    Antc» 

*  der  made,  a  married  woman ;  and  that  her  hufband  P*'*  ^*'**'*  ^'* 

*  was  one  Thomat  Pincheon  who  was  born  in  Wiltjhire^ 
"  but  in  what  place  or  parifli  he  had  a  fcttlcment  he  ne- 
"  Tcr  informed  her,  nor  doth  Ihe  know ;  but  that  he  is 

*  run  away  and  ftill  Jiving  for  what  ihe  knows."  Thefc 
•idcrs  being  removed  into  the  Court  of  King's  Bench) 
TUB  CoDRT  quaflied  the  order  of  felBons,  and  confirmed 
fcc  order  cf  the  two  jufticcs  ;  for  that  whether  tlie  huf- 
knd  be  living  or  dead  fignifies  nothing,  for  unlefs 
t  appears  that  he  has  a  fettlement,  the  woman  muft 
be  fcnt  to  the  place  of  her  fettlement  before  marriage. 
^iippofe  the  hu(band  tvas  born  on  the  high  feas  or  in 
hdand^   Vc.    if  the  woman  might  not  be  fent  to  the 

.  place  of  her  fettlement  before  marriage,  ihe  might  ije 
I  fiarved. 

134.  Rex  v.  NortoXf  ffilary  Term^  124  Qeo.  2.  5z/rr.  Tbe  wife's 
8.C.  1 22.— Two  jufticcs  remove  ElUn  Birminsham  the  |^^^^^|*"*|;|^^ 
▼ife  of  Gerard  Birmingham  from  Stretfird  in  LanCaJjUre  S^during  the  * 
to  NortM  in  Derby/hire  i  and,  upon  appeal,  the  fanions  coverture, iv^rhe- 
tonfirmed  their  order.  The  order  of  the  two  jufticcs  thcr the huiband 
feti  forth  a  complaint  by  the  pariih-offlcers  of  Stretford,  ^^^^^^^^^ 
"  That  BUen  Birmif^gham  the  wife  of  Gerard  Birmingham  s.c.  A^idr*  5(yt. 

came  Utcly  to  dwell  and  doth  now  rcfide  in  Stret/ord,  9.C.  a.  Scir.  * 

*  endeavouring  to  gain  a  fettlement  there,  having  not  any  -  caf.  1S5. 
^  ways  qnalified  herfeif  fo  to  do  according  to  law ;  and  ^'  ^  »9-  ^«n* 

*  that  (he  is  poor,  and  become  adually  chargeaj^le  to  the  J^  ^jj^poft, 
**  inhabitants   of  Stret/ord  aforefaid."       The   jufticcs  Rex  ».  st.  Bo- 
ther^ore,  upon  examination  of  the  matter  of  the  ia4d  toiph's,  wher* 
complaint,  do  adjudge  the  fame  to  be  true.     Then  the«^ «  rcfoivcd^ 
wdtr  goes  on  thus  -**  And  it  appearing  to  us,  that  the  ^}^^Y^  ^'f«'* 
•  Um  Ellen,  before  and  at  the  jtimc  ot  her  mtcr-raar-  j^fpt^ded,  but 

Mmcf  and  f«M«;«f  darlAg  her  coverture  with  t  msm  who  ba:  no  fcttlemeot  of  hit  owxi, 

Vol.  II.  H  *•  riage 
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Rix  <r.       ««  riage  with  the  faid  G.  B.  was  fettled  at  Norton ;   an 

KoRToM.     ti  that  the  faid  G*  B.  was  a  native  of  the  kingdom  i 

•*  Ireland  \  and  that  he  left  the  faid  Ellen  his  wife  fever 

"  years  ago,  and  hath  been  abfent  from  her  ever  fino 

•*  and  that  it  Is  not  known  where  he  now  is  or  refide 

*'  and  that  he  hath  not  (as  appears  to  Mt)  gained  any  1 

•*  gal  fettlement  in  the  kingdom  of  England -^^  we  thcr 

fore  do  aJjudge,  that  the  lafl  legal  fettlement  of  the  fa 

Ellen  is   in   Norton  aforefaid.  —  SiR  Thomas   Abni 

^  moved  to  qualh  thcfe  two  orders.  —  His  principal  o 

jcftion  to  them  was.  That  the  wife's  fettlement  V9^s/t 

fended  during  coverture :    and  to  prove  that  coverture 

'ji  fufpenjion  oFa  woman's  fettlement  which  (he  had  befc 

(a)  Ante,  pnge  her  marriage,  he  cited  two  cafes,  Hanway  v,  Marfton  {t 

96,  pi,  129.      and  Shaaivel!  v.  St.  John  flapping  (h). — Lee,  Chief  Ji 

(5)  Ante, page  flci\      It  is  impoflibk   to  maintain   this  order:    for 

96,  pl.  131.      take  it  to  be  a  fettled  point,  tliat  her  .fettlement  is  yS 

pended  during  the  coverture;   though  it  does  not  abf 

iutely  ccafe.     And  the  reafon  is,  bccaufe  the  contra 

determination  would  give  the  juflices  a  power  of  divon 

The  hufband  is  not  here  fhcwn  to  be  dead :  therefore  t 

jufticcs  have  not  yet  a  power  to  fend  her  to  her  own  1: 

fettlement. — The  three  other  Judges  (Pace,  Proby 

and Chapple)  concurred :  andfMr.  JuJlicePROBYS  fai 

The  Court  could  not  prefume  the  hufband  to  be  dea 

when  the  feffions  only  flate  that  it  is  not  known  whc 

.  he  is  or  refides.— The  Court  obferved,  that  it  was 

different  cafe   where  a  woman  had  a  freehold  of  It 

own  ;  for  that  would  not  occafion  a  feparation  from  h 

hufband,  becaufe  it  would  be  his  freehold  alfo,    TI 

orders  muft  be  quafhed. — And  both  orders  were  quafhc 

Tlie  fctUemcm  ^SS'  ^^*  ^*  ^^'  ^otolpi^  BiJhopfgGte^  Hilary  Ten 
©f  a  wife  in  htr  28.  Geo.  2.  Burr.  S.  C.  367. — Two  juflices  made  211  ord 
cwnriKht  it  not  fo^  x\\t  removal  of  Eleanor  Kinley  the  wife  of  James  Kim 
Kirt''^  and  their  child  Mary-Anne  of  about  two  years  old  fro 
raln'^hli'haf  no  ^^'  John'%  Wap^ng  lo  St.  Botolph\  Bijbopfgate  ;  whic 
fettlsment,  but  order  the  feflions,  on  appeal,  confirmed ;  and  flated 
continues  and  fpecial  cafe : — Eleanor^  tlxe  pauper,  had  acquired  a  fettl( 
remains  id  her    j^c^^  q{  her  own  before  marriage  by  fervice  to  Mr.  Fitt 

vcrture.       *"'  ^'^""^^  "^  ^'^«  P^"^  of  *'•  ^otolph\  without  Bijhopfgal 

fhe  then  married  an  Ir'ijh  failor^  who  had  no  fettlement 

**s^^^;^^^    far  as  fhe  knows  of,  and  who  is  alive  as  fhe  believes 

ya  ,  notis.        having,  two  months  ago,  heard  that  he  was  fo.    Tl 

'  feffions  hold  St.  Botolpk^y  the  woman's  .former  fctt!< 

mcnt,  to  be  her  legal  fettlement,  and  remove  her  and  h< 

child  riiithcr  as  to  her  lafl  legal  fcttltmcm.    Thcfe  a 

do 
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kn  being  removed  by  certiorari,  it  was  objected,  that  it      Rsx  r. 
kz  fcttl^  point,  that  if  a  woman  having  a  fettlcment?^-®®^*^'"* 
larricsa  man  who  has  none,  her  fcttlement  is  fufpend-    »««o'»<»at*. 
d  daring  the  coverture,    and  that  the  reafon  why  (he 
annot  be  removed  during  the  coverture  to  her  maiden 
btlcfXicnt  is,  becaufe  it  would  otherwiic  be  in  the  power 
^the  juftices  to  divorce  a  man  from  his  wife:  and  the 
efe  of  Rex  Zf^  Norton  (a)  was  cited  to  this  ciFeft.     A  rule  («)  Antt^ 
las  accordingly  granted  to  fhew  caufe  why  thefe  orders  p^ge  97, 
ftoald  not  be  qualhed. — Hayvjo od\  ferjeant^  againft  the  P*-  M4' 
wfc,  contended,  that  the  maiden  fcttlement  is  not  fuf-  (^)  Fort.  ^14. 
fended,  but  remains  ;  and  he  cited  the  cafe  of  Dunfwold  x.Seir.  CaV.  56* 
i.  ffilb^rpugbgrein  (*),  St.  Giles's  v.  St.  Margaret^  (r),P*'53« 

Ar  V.   H^ejierbam  {d),   and  Murfton  v.  Hanway (e) .-^It'^'Jl^' 
UiT  r^  .  J  r       V.     r  r       /*       Sctc.  de  Rent. 

Ma.  Hume  Campbell,  contra^  argued  for  the  fufpenfion  p.  ^^^  n^>,  j,^ 
I  if  the  woD3an'$  fettlement  during  her  coverture  ;  and  re«  Ance^'page  94,* 
fcd  on  the  determination  of  Rex  v,  Norton^  as  a  fettled  H-  '*;• 
lad  eftablifhed  refolution  on  this  bead,  which  was  not  (0  Foley,  a«7. 
fiov  to  be  (haken.    And  in  anfvver  to  what  had  been  s^tt.  &  Rem. 
firgcd  in  relation  to  tlie  a6t  concerning  vagrants,  hefaid,  7^* 
littt  this  queftion  turns  fingly  upon  the  ftatutes  concern-  ]'^  ^^^'  ^*'' 
ij  removials,  and  not  upon  the  vagrant  a6ts ;  they  have  Ame,  page  96, 
io  concern  with  it. — Lord  Chief  Juftice  Ryder  obferv-pi.  130. 
dfthat  it  could  not  be  an  univerfal  rule  that  thelaft  de-(^  ^nte, 
fenntnation  of  a  point  could  not  be  departed  from,  be- page  97, 
cude  the  fame  argument  would  have  been  of  equal  force  p^-  133* 
aga'mft  that  very  determination  which  varied  from  prece-  (,)  Ante,  pag* 
Agones.     And  as  the  cafes  upon  this  queftion  liave96, pl.;,xa9. 
been  varioufly  determined,  he  thought  this  would  be  ^ 
proper  time  to  determine  it  finally.     And  he  defired  that 
4c  Court  might  be  informed  particularly,  by  the  fearcli 
of  the  parties  concerned,  of  the  cafes  which  liad  been 
Qientioned,  and  any  other  cafes  (if  there  were  any  more) 
«i  this  head:    but  the  prefent  cafe  needed  not  to   be 
^ued  any  more.     Cu».  ad  vis. — (His  LordHiip  now 
Wivcred  the  refolution  of  the  Court,  including  that  of 
Mr.  Jujiice  Wright,  who  was  abfcnt  )     The  general 
^oeftion  is.  Whether  this  woman  and  her  child,  or  ci- 
4cr  of  them,  are  fettled  in  the  pariih  of  St,  Batolph  with- 
w  Kijhopfgate,  which  was  the  maiden  fettlement  of  this 
biumr  Kinley^  before  licr  marriage  with  Jarnes  Kinky 
(kQ(band  to  the  pauper  Eleanor ^  ;md  father  to  her  child 
Am-Maria)^  who  is  an  Irtjh  failor,  without  any  known 
fctdementy  and  is  ftill  alive?     And  we  arc  of  opinion, 
ibtboth  the  mother  and  child  are  fettled  in  the  place  of 
kr  maiden  fettlement,  viz.  in  St.  BotolpFs,     The  cafe 
^  the  mother  and  the  cafe  of  the  child  may  perhaps  be 

H  2  thought 
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Rez  9.      diought  to  defervc  a  fomewhat  diftind  confideratiofl 

St.  Botolph  ^^  ^^  ^^g  ^^fe  of  thc  mother^  I  fliall  confider  it, — f  i  rst 

uMortcATx.  ij^depcndently  of  the  autliorities  cited  ;  and,  secondly 

As  it  ftands  on  the  authorities.     First> — Independent 

ly  of  the  authorities.     The  aiSl  of  45.  Elix^  c.  2.   hs 

two  defeds ;  viz»  the  want  of  due  regulations  and  em 

ployment  of  the  poor  in  their  proper  parifhes,  and  tl: 

waut  of  refiraint  from  goin^  into  other  parifhes*     Non 

in  order  to  remedy  theie  dekds,  the  a£t  of  13.  and  i^ 

Can  2.  c.  12.  was  made  ;    which  enumerates  the  fever 

cafes  of  the  defe&s  of  the  former  law  concerning  tlie  fel 

tling  of  the  poor,  and  then  provides  a  remedy  for  then 

This  a£b  iirft  created  the  rights  of  fettlements   in  ps 

riihes.    The  fubfequent  a£ts  I  will  not  now  meddle  with 

for  this  brings  the  cafe  of  the  wife  to  a  point.     Her  cai 

may  be  conlidered  within  this  ad  only,  vivs*  IVhethi 

Jhe  had  a  fcttlement  in  St.  Boto/ph's  or  not  ?   N ow»  Sf.  Bt 

tolph's  was,  certainly,  once  her  fettlement  i    and  wouJ 

lb  continue  till  ihe  fhould  have. gained  another:    and 

appears  that  Ihe  never  had  gained  another  fince.     Tli 

ftra  and  thc  laft  of  thefe  portions  are  clear.    'The  onl 

«lueilion,  therefore,  is  on  the  fecond,  vix.    Whether  th 

tbrmer  lettlcment  in  St.  Botoiph^s  was  determined  befoi 

Ihe  is  fuppofed  to  have  gained  a  new  one  ?   But  this  foi 

mer  fettlement  could  not  ceafe ;    but  would  continu 

during  life,  or  till  a  new  one  fhould  be  gained:    there  J 

no  cafe  where  a  fettlement  ceafes  by  any  other  method 

A  man  cannot  give  away,  or  releafc,  or  fufpend  his  fet 

tlement:   for  the  public  is  concerned  in  it,  as  well  a 

bimfelf.     The  chief  argument  made  ufe  of  i  contra^  i 

from  the  conflant  rule  of  a  wife's  acquiring  a  fettlemen 

from  her  hufband,  or  a  child  from  its  parent ;    as  in  tfai 

cafe  of  St,  GiUs's  Reading  (a).     But  the  cafe  of  St,  Giles* 

(s)  V.  SeifXaf*  Reading  is  not  ad  idem  ;    for  here  Ihc  gets  no  fettlemen 

it\^''^ui!^'  ^^^^  ^^  huft)and  ;   there,  foe  did  :    fo  that  thc  rcafoi 

Sfo^ui!^  *     ^^  that  cafe  fails  here.     Indeed,  if  a  man  has  a  fettle 

a. LoH.Raym.  ment,  his  wife  and  children  will  he  intitled  to  it;   an< 

1 332*  their  fettlement  muft  be  the  fame  with  his :  but  if  he  ba^ 

K  Stra.  5S0.     none,  they  can  then  have  none  from  him  ;  but  thc  wifc'i 

p*fti«  pi.  47»  *"*^^^"  fettlement  continues  and  remains  as  it  was.    I 

*  is  objected,  that  this  will  feparate  tlie  wife  from  her  huf- 

band^  and  amount  in  effeft  to  a  divorce ;   but  they  ar( 

feparated  already ;  for  he  has  left  her.    And  indeed,  fincc 

he  has  no  fettlement  of  his  own,  he  may  as  well  go  to  hei 

in  her  own  maiden  fettlement,  as  in  any 'other  place*    U 

may  be  alfo  faid,  that  this  will  be  a  hardihip  upon  tlM 

pan(h  w^here  the  woman  was  fettled  before  her  mar^ 

•riage,  as  it  will  oblige  thatpariA  to  maintain  the  woman 

after 
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icr  bcr  coverture,  when  they  ought  to  be  difcharged  of      Rkx  C*.*'      . 
Iff.    But  that  is  no  hardfhip  upor.  them,  if  her  former  St.  BoTOf.rff  .-' 
kftkinent  was  never  determined:    bccaufe,  as  long  as  *^«*«0F*9ivri?. 
^iax  continues,    it   is   their    duty  tp    maintain    her. 
kconphYy  Iwillcohfiderthis  queftion  as  it  ftands  upoh 
iecaf«s  and  authorities.    There  are  five  cafes  with  re- 
Jffd  to  the  wife,  viz.  First,  Reg.  v.  IViliorou^hgrceny  in 

Ckt,  both  as  to  the  mother  and  child  (a).     Secondly, 
ween    the    inhabitants    of    Uphotterj    and   Dunk/'- 
^^i^U  where  both  orders  were  quaihed,  becaufe  it  did 
■•t  appear  that  the  hufband  was<lead:    but  Parker, 
(Xtf  Juftict^  (aid,  that  if  the  hufband  had  been  dead, 
'in  ought  to  be  fent  to  her  maiden  fcttlement.     1'h  i  r  d- 
IV,  the  cafe  fc)  between  St.  GiUs's  v.  St.  Matgaref%  (/). 
Fbua.THl.Y,  Kex  v.  Inhabitants  of  Chiding Jl one  (^),  where 
t  was   held,   tliat,  whether  the  hufband  bp  alive  or 
4ad,    the  wife  ought  to  be  fent  to  the  place  of  her 
ftltleinent    before  marriage.      Fifthly,  between    the 
forilhes  of  Hanway  and  Marjlon  (^).    All  the  tamiiy  were  (,)  it  waiTrm. 
viagcants.     The  mother  was  fent  to  the  place  of  her  i.gco.x.  Berks, 
aaiden  fetlcment ;   and  the  order  was  confirmed  as  to  ^«*  *•  inhabi- 
kr,  thoujgfa  not  as  to  the  children.    Now  four  of  thcfe  )J^»  ^^"n- 
cd»  arc  in  point,  that  the  wife's  maiden  fcttlement  re-  ing  the  fettle** 
VBins^  unlcfs  Ihe  acquires  anotlier :   and  the  fifth  ismemofMir- 
fcetty  nearly  fo.     But  a  cafe  has  indeed  been  cited,  and  SA^t  Taylor 
much  relied  upon,  as  a  direft  authority  to  the  contrary  *"**  hcrchii- 
-'Rtx  V.  JAbabltants  of  Norton.      The  wife  of  f'^''^'"^  a'oic,  pag«  96, 
Birmingbanti    a    native   of    Ireland,    had    been    fettled  pi.  129. 
It  Norienj    and    was  removed  from  Stretford  to   Nor^  .  ^ 

tm ,  which  order  was  quaihcd  (/).  Now  1  frankly  own,  (/)  Ante,  p« 
diat  1  cannot  reconcile  this  cafe  to  the  others  which  T  97»  P^*  «34« 
bare  mentioned.  It  does  not  appear  upon  this  cafe  of 
iirttford  and  Norton,  whether  thcfe  other  cafes  were  ci- 
ted; or  what  w^as  the  particular  reafon  of  the  refolution. 
However,  if  they  were  cited  and  over-ruled,  we  may,  for 
Ac  fame  reafon,  over-rule  that  refolution :  for,  upon  the 
iA  determination,  if  the  preceding  cafes  do  appear  to 
daih,  wc  muft  determine  upon  the  weight  of  the  feveral 
ttfes  that  appear  to  us.     And  if  the  other  cafes  were  not 

(•)  It  was  M.  12.  Ann.  Surrey,  heth  Faker  otherwife  Flower  and  her 

l^paa  9.    Inba^iunts    of  Wilbo-  fon  Wiiliam.     Ante,  page  95,  pi. 

ito|kgr«ea,    concerning  the  iettle-  128. 

■Btt  of  Aim  Blaze.    Ante,  page 94,  {()  V.  Burr.  S.  C.  Sarah  Etho. 

|l,  127.  riogton*s  Cafe,  pAge  368^  Ante,  page 

{k)  Hit  f  *.  Ann.  Dpronftiirc,  Re-  96,  pi.  130. 

faa  p,  Inhabiunts  of  Dunkfwell,  (il)  V.  Burr.  S.  C.  page  368.  An- 

Wicermog  the  fettJemcnt  of  Eliza-  te,  page  97,  pi.  13a. 

H  3  cited. 
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'•,^'ir  V.  Cited,  we  may  rcafonably  fuppofc  that  the  cafe  was  m 
\  JT.  BoTOLPH  j'uliy  confitlcred.  S^poND  Point.  One  thing  remaii 
.•  BisHopscAT*.  j^  ^^  confidercd  ;    which  is  the  cafe  of  the  child  ;     ar 

which  may  feem  to  have  fome  little  difference  from  tl 
cafe  of  the  mother :  but  the  reafon  is  oi\  the  fame  fid 
A  legitimate  child  has  a  right  to  its.  parent's  fettlemen 
Here  the  father  has  none :  therefore  the  mother's  niu 
take  cffcft.  Indeed  the  father's  fliall  take  place  firfl :  bi 
if  he  has  none,  the  mother's  comes  next.  Four  of  tl 
cited  cafes  include  the  children  ;  whofc  removal  is  of  tw 
diftinft  kinds:  for  as  to  nurture  alone,  the  child  alwa] 
goes  with  the  mother^  under  a  certain  age«  In  the  cafe  < 
(s)  i.Ld.JLny.licx  V,  Inhabitants  oflVangf(nd'\a)^  it  is  faid  tiiat  **  nurii 
3^5-  *'  children  uiider  the  age  of  feven  years  may  be  font  wit 

Carth. 449,  «»  their  mothers  for  nurture;  but  inuil  be  maintaine 
ntc,  pagcij,  «  jjy  ^.jjgjj.  proper  pariflb.**  And  there  are  many  orhc 
cafes  to  the  fame  purpofc.  On  the  whole,  we  are  all  c 
us  of  opinion,  and  my  brotlier  Wright  concur^  wit] 
us,  that  the  mother's  maiden  fettlement  remains 
having  never  been  determined,  but  only,  as  it  wxrc 
fufpended  during  the  time  that  ftie  continued  un- 
der the  power  and  proteftion  of  the  hufband,  an<; 
was  maintained  and  lupported  by  him.  —  Orders  af^ 
firmed. 


pi.  54. 


V.  Of  the  removal  of  THE  wiT^, 


The  wife  may 
h«  removed 
alone  to  her 
hu(lMnri*s  fet. 
tkmenc,  onlefs 
it  appear  ehJt 
they  are  thereby 
feparared  from 
c^ch  QCher, 


136.  5/.  A'fichaclh  In  Batk  v.  Numiey  in  Somcrfety  Hilary 
Term,  9.  Geo.  I.  Sira.  544, — Two  jufticcs  remove  Eliza- 
beth  Daniel^  a  married  woman,  and  her  child  from  the 
parilh  of  Nun^'cy  to  St,  Michael  in  Bath,  as  to  the  place  of 
her  fettlement  by  marriage.     The  order  ftated,  that  th^ 
hufband  was  living,  and  that  the  wife  had  intruded  hcr- 
felf  into  the  parilh  of  Nunney^  and  was  likely  to  become 
chargeable.     It  was  moved  to  cjuafli  ihe  order,  becaufe 
it  did  not  appear  that  the  huiband  wr\s,  at  the  time  of 
the  removal,  in  tlie  parilh  of  St,  Aftchad  ;  fo  that  it  may 
bfe   they  fent  the  wife  away  from  tlic  hufband. — Sed 
PER  CuRIA^%     We  cannot  intend  be  was  not.    If  he 
was  ill  the  parifh  from  which  he  was  font,  that  indeed 
yrould  vitiate  the  order;  but  as  neither  6f  thcfe  fafts  ap- 
pear againft  the  order  to  fatisfy  us  that  it  is  bad,  we  are 
not  to  prefumc  it  to  be  fo,  and  therefore  it  muft  be  con- 
iivm^Jd, 


137' 
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137.  Rex  V.  Ircnaffofij  Mich.  Term^   14.  Geo,  2.  Burr.  On  the  removal 
IC.  152. — Upon  complaint  made  by  the  churchwar- •' * '^^f  J®  "j**" 
xm  BmoYCTieers  of  Pain/wickt  that  Mary  the  wife  of  ^J^'"j^^J^,*Ji*itg 
\FdSam  Kjni  and  eight  of  their  children  jf  naming  them)  prefumed  to  be 
'id  intruded   into  Painfwick^    two    juuices    removed  then,  unkft  thf 
tiicai  from  thence  to  honaeion^  which  they  adjudged  to  <^onuAV)i  ap- 
k  the  laft  legal  fettlement  of  the  hufband  j  and,  upon  P""' 
lippeal,  the  feffions  confirmed  the  order. — Mr,  Ye  ates, 
»  qualh  thefe  orders,  objefted,  that  the  wife  and  children 
w  removed  without  the  hujbandy  and  that  this  amounts 
ma  divorce  between  the  man  and  his  wife. — The  Court. 
jHowdocs  it  appear  that  the  hufband  was  notztlronadlou 
that  time?  We  cznnot  fuppofe  it  to  be  wrong,  unlefs  it 
rj  fo.     The  fuppofition  is  rather^  that  he  is  at  the 
where  he  is  adjudged  to  be  laft  legally  fettled.   The 
itmfion  complained  of  into  Painfwick  js  only  by  the 
'^and  children.     How  could  the  juftices  remove  the 
when  he  was  not  complained  of?    The  order  is 
5ht. 


138.    Rex  V.  Higher  If^allon^   Hilary  Term ^  14..  Geo..  2. 

iurr.  5.  C  162  — A  motion  was  made  to  cjuafli  an  or4.er 

)f  feflions,  confirming  an  order  of  two  juftices  for  the 
loval  of  A£airy  Btimfty  the  wife  of  Samuel  Bennett  and 
|fccr  daugJiter  tq  Higher  H^alton^  which  they  adjudged  to 
I  be  their  laft  legal  fettlement.  An  objedi  >n  was  made, 
that  it  does  not  appear,  whether  it  was  this  woman's  iet- 
tlement  in  her  own  rights  or  in  the  right  of  her  hujband ; 
luid  nothmg  ihall  be  intended :  now  if  it  was  not  her 
.lettlement  in  right  of  her  hufband,  the  juftices  had  no 
•{wwerto  fend  herthither. — ^Th£  Court.  Itis adjudged 
.!to  be  her  laft  legal  fettlement ;  and  flie  could  not  be  fet- 
!lkd  at  any-other  place  than  where  her  bulband  was  fettled  i 

and  we  are  not  to  intend  any  thing  to  vitiate  the  order. 

Therefore  we  cannot  intend  that  the  hufband's  fettle* 
,  tncnt  was  not  at  Higher  fValton. 

139.  Rex  V.  Carleton^  Trinity  Term^  15.  Geo.  3.  Burr^ 
S.  C.  8 1 3-— Two  juftices  made  an  order  for  the  removal 
of  Johanna  the  wife  of  Simon  Mac  Owen^  and  Mary^  Mar^ 
laret^  Elizaietht  and  Jol.n^  their  children,  from  the  town- 
Ihip  of  Hoylandfwatn  in  the  weft  riding  of  Torkjhire  to 
the  townfhip  of  Carkton  in  the  faid  weft  riding ;  which 
order  was  confirmed  by  the  feilions.  The  two  juftices, 
in  their  order,  ftate,  that  complaint  was  made  to  them  by 

parlfii,  bar  tuMl  not  gained  any  fetdtment,  hit*'  wife,  although  fhe  alka 
•f  the  certificated  parifti,  cannot  be  removed  from  him  to  the  pariOi  from 
f»  cmiftcatcd  and  in  which  (he  it  TettJed  by  parentage. 

H  4  the 


On  the  remofM 
of  a  wife  to 
**  the  place  of 
•*  tin  ia/l  JtttU-. 
"«««//*  it  ihall 
he  intended  her 
ftttkment  in 
right  of  her  h^fm 


If  a  faretgnert 
the  hu(band  of 
an  Engiifh 
woman  whofe 
father  was  cer« 
tiiicited,  live 
with  and  fnp* 
po.  t  bis  wife 
and  family  in 
thecettificated 
tem^oiary  relief 
which  her  father 
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Rtx  »•      the  churchwardens  and  ovcrfcers  of  Hoyhnd/watH'^   thz 
Caklltuv,    Simon  MacOwen^  Johanna  his  wife,  and  Marj^  Mar^are 
Eli%abethy  and  J^hn^  their  children,  came  lately  to  inha 
bit  in  Hojtandfwain^  not  having  gained  a  legal  fettlexner 
there ;  and  that  the  f^id  Simon  Mai  Owtn  is  an  Irt/hmaf. 
and  has  done  no  aft  in  England  whereby  to  gain  a  legs 
fettlcment ;  and  that  the  faid  Johanna  his  wife,  and  Afar) 
Mur^arety  Eiizalt^tht  and  Johns  their  children,  are  a^uaL 
become cbargeabU  to  Hoylandfwain,     And  they  adjudge  thi 
complaint  to  be  true ;  and  the  laft  legal  fettlement  of  tit 
faid  Jobcnina  the  wife  ci  the  faid  Simon  Mac  O^XAen^   an< 
Moryy  Margaret  J  Elizabeth^  and  John^  their  children,  ti 
be  in  CarleUn :  and  therefore  they  remove  them  thither 
The  feifions,  upon  appeal  to  them,  ft  ate  the  follo^vt^i/ii 
cafe : — It  appeared  in  evidence,  that  John  Tyas^  father  OJ 
the  faid  Johanna  Mac  Owen,  in  the  year  1727   came   tc 
refide  in  Hoylandfwain  aforefaid;     bringing  with  hith^ 
^id  dehvcring  to  the  ovcrfecrs  of  the  poor  there,  a  certi/i* 
cate  duly  made  and  allowed,  whereby  the  churchwardens 
and  overfeers  of  the  poor  of  the  faid  townfliip  of  Carle^ 
ton  certified  and  acknowledged  the  faid  John  Tyas  td  be 
legally  fettled  in  their  faid  to^nlhip  :  that  afterwards, 
whilu  the  faid  John  Tyas  refided  in  the  faid  townlhip  of 
Hoylandfwain  under  the  faid  certificate,  tlie  faid  Johannn  his 
daughter  was  born  there ;  and  continued  to  live  with  him 
until  (he  was  tipwards  of  twenty- one  years  of  age  :   that 
flie  afterwards  took  a  houfe  in  the  fame  townfliip  ofHoyland- 
fwain^  and  refided  therein  until  (he  was  married  to  the 
faid  Simon  Mac  Owen ;  who,  upon  his  marriage,  went  to 
refide  with  the  faid  Johanna  his  wife  in  her  faid  houlei 
and  continued  to  refide  with  her  therein  from  the  tim6 
of  their  faid  marriage,  which  was  in  the  month  of  Sep* 
tember  1766,  until  me  the  faid  Johanna^  and  Marj^  Mar* 
garety  Elizabeth^  and  John^  the  wife  and  children  of  the 
faid  Simon  Mac  Owen^  were  removed  under  the  faid  order 
of  the  27th  day  of  January  hHyfrom  the  /aid  Simon  Mac 
Owen  J  and  from  his  faid  dwellings  houfe  wherein  he  then 
Jived  and  ftill  continues  to  refide  r   that  the  faid  Simon 
Mac  Owen^  from  the  time  of  his  faid  marriage,  followed 
the  bufinefs  of  a  clothdrefler,  and  thereby  maintained 
himfelf  and  his  faid  wife  and  family,  until  a^  little  tiffie 
before  the  faid  order  pf  removal  was  made ;  when  his 
faid  wife  and  children  being  taken  ill  of  a  fever^  flie  the  fai<} 
Johanna  applied  to  the  overfeers  of  the  poor  of  the  faid 
townlhip  of  Hoylandfwain  for  relief  \   and  that  the  faid 
Simon  Mac  Owen,  her  hufband,  afterwards  applied  to  s^ 
juflice  of  the  peace  for  an  order  for  relief,  and  obtained 
one ;  and  that  they  were  a^^a/ly  relieved  by  the  overfeers 

of 
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iH^bmdfwain^  in  purfuanceof  thcfaid  order;  and  that      ftrxtr. 

icrafon  of  the  faid  Johanna^z  aflcing  relief  was  bccaufc  CAKtiTow, 

ie  and  her  children  were  ill  af  a  fever  ;  and  that  ihe  was 
'lor  recovered  at  the  time  (he  was  removed,  and  could 

Mlvride:  that  they  were  difbanded  of  every  thing; 

fc landlord  having  feizcd  all  their  goods  for  rent;    that 
[^leliad  hired  the  houfe  before  their  marriage  ;  and  that 
At  and  her  hulband  had  redded  therein  until  fhe  and 
kr  children  were  removed  ;    and  that  he  the  faid  ^'imon 
Mte  Owen^  her  hufband,  fiill  continues  tenant  and  re- 
lies in  the  faid  houfe,  and  acquires  his  living  by  his 
Ivn  labour  and  induftry :  but  that  he  is  an  Irishman, 
jadbatb  n9f  gained  any  lettlement  in  England:   that  his 
Mband  children  were  separated  from  himhj  and  un- 
ierthe  fiiid  order  of  removal,  and  fiill  continue  fo  to  be.      . 
Art  the  court  (of  feifions)  confirmed  the  faid  order. — 
IU.Chambre  moved,  on  Saturday  27th  May  IJSS^  to 
^ttfli  the  orders.     He  objcfted  to  their  validity,  as  they 
•wld  occafion  a  feparation  between  hulband  and  wife; 
ipd  amount,  in  efl'eft,  to  a  divorce.    The  hufband  con* 
tnnies  to  live  and  reiide  in  Hoyland/wain,  and  acquires  his 
Wng  there  by  his  labour  and  induftry,  following  the 
Wncfs  of  a  clotfidrefler.     His  wife  cannot  be  fentfrom 
Ac  parifh  where  he  is  refident.     This  was  agreed  in  the 
ok  of  S/,  MicbaiFs  in  Bathzni  Nuttneyiii  Somerfet/fme  {a)y 
•-Mr.  Fenton  and  Mr.  Tooker  now  Ihewed  caufe. 
Thty  argued,  that  the  qucftion  depended  entirely  upon 
tte  certificate-aA  8.  bf  o.  Will.  3.  c.  ^o.  which  is  a  po- 
fcive  law  and  cannot  be  let  aiide ;  and  is  likcwife  a  rcme- 
'iti  and  beneficial  law.     It  is  general,  and  without  ex- 
tepdon-,   and  binds  the  parifh  that  gave  the  certificate 
^0  receive  the  perfons  certificated  whenever  they  (hall 
l>ecorae  chargeable.     The  words  are,  *•  that  it  fhall  oblige 
**  Ae  faid  parifh  to  receive  and  provide  for  the  perfon 
"  mentioned  in  it,  together  with  his  or  her  family,  as 
**  inhabitants  of  that  parifh,  whenever  he  flie  or  they 
^  ihall  happen  to  become  chargeable  to,  or  be  forced  to 
"  a(k  reltei  of  the  place  to  which  fuch  certificate  was 
"  given."     Now  here  is  a  regujar  certificate,  containing 
>naplicit  acknov^ledgment  '*  that  John  Tyas  was  legally 
*'  fettled  in  Carleton  ;"     and  Johanna  the  pauper,  the. 
wife  of  Simon  Mac  Owen  and  mother  of  the  children, 

(#]  I  have  alfo  a  nqtc  of  tfatt  Cii^ ;  EUstabfth  Daniel,      It  was  agreed, 

^^ none  of  the  6rft  notes  1  ev«r  *'  that  the  w^ife  and  children  could 

(^i  and  the  very  firft  of  this  kind.  ^  not  be  removed  from  her  hu^ 

'^namenf  Che  married  woman  re«  *'  band.**    iVoi«  jk^  Sir  JamssBvm 

^*?e4  wiittopt  her   hu^and  w^t  bow« 

Wis 
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Ri«».       was  born  at  Hoyiandfiva'm^  whilft  JohnTyas  rcfidcd  then 
|?A«LETOK«    under  this  certificate.  •  Therefore  th^  townfhip  of  Carle^ 
ton  is  bound,  by  this  certificate  and  their  own  conceilion, 
to  receive  and  provide  for  Johanna  and  her  children  ;   and 
are  concluded  and  e flopped  thereby  to  objeA  againil  it. 
She  has  never  gained  any  fubfequeat  fcttleinent.      She 
could  gain  none  by  her  marriage;  for   her  hufband  had 
none  hiinfelf.     Her  former  fettlemcnt  is  not  Jufpended  by 
her  intermarriage  witli  a  man  who  had  none;  it  remains^ 
and  is  communicated  to  her  children.     And  the  fending 
her  to  Carleion  does  not  fcparate  her  from  her  hufband  j 
for  he  may  go  to  her  there.     He  ought  not  to  remain 
in  Hoylandfwain.     He  has  as  much  right  to  be  in  one  of 
thefe  places  as  in  the  other,     lliey  cited  the  cafe  of  Rex 
la)  Ante,  pige  v.  Inhabitants  ofU,  Boi<ilph\  whhout  Bybopfgate[a)*-^-TlllSL 
5*>  P*-  »35-     Court  were  clear,  that  the  fellions  were  wrong  ;    and 
that  their  order  muft  be  difcharged.   A  woman  cannot  be 
removed  from  her  hulljand :    as  an  authority  for  which, 
they  referred  to  the  before-msntioned  cafe  of  St.  MichaeF^ 
(h)  Ante,  page  ^^  Bath^  znd  Nunney  [b).     This  is  not  like  the  cafe  of  the 
loip  pU  136.    hufband  being  deady  or  having  left  his  wife.     Here,  the 
hufband  is  alive;    re  fides  at  Hoylandfwain  \  follows  the 
bufinefs  of  a  clothdreffer  there  ;   and  maintained  his  fa- 
mily by  it  for  many  years,  till  they  were  taken  ill  of  this 
temporary  fever,  which  obliged  thejn  to  apply  for  relief. 
Theparim  have  had  the  benefit  of  his  labour  nine  years* 
The  man  is  fettled  in  a  houfc,  and  carries  on  bufinefs  in 
this  place.     There  may  be.no  bufinefs  for  a  clothdreflcr 
at  Carlcton  at  all ;  or  tins  man  may  have  no  acquaintance- 
there.     He  may  ftarve  there,  though  he  could  maintain 
his  family  at  HoytandJ'wain,      It  is  a  cruel  behaviour.— ^ 
'  Rule  made  abfolute :  order  of  feflions  quaflicd. 

Co  t1>€  removal      140.  JRcx  V.  Ryton,  Hilary  Term^  1 8.  Geo*  3*  Cald,  39. 

•of  a  wiff,  it  is , — Two  juftices  remove  Sarah  Kldfon  and  her  child  from 

ftT^'Iiirc-to   -^'^  towiiihip  oilVinLton  in  the  county  oi Durham,  to 

jMove  hu  m«i-  ^^^^  towjiftiip  of  Ryton  in  the  fame  county.    The  feffions, 

den  ftuicmtnt.  on  appeal,  confirm  the  ord^r,  and  |late  the  following  cafe : 

— '1  hat  upon  hearing  the  appeal  of  the  churchwardens 

and  ovcrfecrs  of  the  poor  of  the  townfhip  of  Ryton  againfl 

a  certain  order  of  removal,  &c.  in  the  words  following; 

*  Durham  (to  wit):  i'o  the  churchwardens,  &c.  Upon 
"  the  complaint  of,  &c.  of  Iflnlaton^  unto  us,  &c.  that 
**  Sar.'ih  Kidjon^  tlie  wife  of  Benjamin  Kidfon^  a  foldier  in  his 
*'  n.aicily's  regiment  of  foot  called  the  Toung  Buffs^  now  in 

*  •  .'Jn:aica^  and  Hannah  their  daughter,  aged  about  twenty- 
''  tincc  wcrks,  have  come  to  inhabit  in  the  faid  townfhip 
•<  of  ll'inluion^  l^c.  i^c.     wc  do  adjudge  that  the  Javvfuf 

*^  fettlemcnt 
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<fertl«ncnt  of  thciTi  the  faid  Sarah  Kidfon  and  her  fai4      R"  «'• 
*child  is  in  the  townfliip  of  Ryton  :    we  do  therefore      ?«''<»'• 
*jrauire,  &c/*  by  virtue  of  which  faid  order  of  removal 
tac  laid  paupers  were  removed  to  Ryton^  and  Ryton  gave 
floiicc  of  appeal :   and  Mr.  Ambler,  being  of  counfel 
iith  the  refpondcnts,  having  ftated  to  the  court  that  the 
lad  Ssrah  Kdfon  obtained  a  legal  Icttlement  in  the  town- 
laip  of  Ryton  aforefaid  when  Ihe  was  a  fingle  woman^ 
and  before  her  marriage  with  the  faid  Benjamin  Kidfon^ 
h  bein£  hired  for  a  year,  and  ferving  a  year  under  that 
luring,  m  the  fame  townihip,  to  one  jofeph  Robfon  5  that 
the  laid  Sarah  Kidfon  afterwards  intermarried  with  the 
fiid  Binjamin  Kidjon^  by  whom  (be  had  iffue  the  pauper 
Bamob ;  that  the  faid  Benjamin  Kidfon  is  now  in  America^ 
and  it  is  not  known  whether  he  is  living  or  dead;  that 
tbe  place'  of  his  legal  fettlementis  not  known,  and  that 
ihcitfore  the  pauper  had  been  removed  to  the  place  of 
fatlcmcnt  of  the  faid  Sarah  Kidfyn  before  her  marriage— 
Mr.  Solicitor  Gyll  and  Mr,  Hopper,  being  of 
coonfel  witli  the  appellants,  objefted  to  the  faid  order  or 
warrant  of  removal,  and  the  adjudication  thereby  made, 
and  to  the  reipondents  going  into  evidence  thereon  of 
the  fads  ftated  by  the  laid  Mr.  Ambler,  and  prayed 
that  the  faid  order  or  w;^rrant  of  removal  might  bo 
qnalhed,  forafmuch  as  it  was  not  ftated  by  the  faid  or- 
der or  warrant,  that  the  faid  Benjamin  Kidfon  was  dead> 
nor  that  any  evidence  was  given  that  he  was  dead,  nor 
tiat  the  place  of  his  fettlement  could  not  be  known : 
vhcicupon,  and  upon  hearing  what  was  alledged  by  the 
laid  Mr.  Ambler  in  fupport  of  the  faid  order  or  war- 
rant of  removal  and  adjudication,  this  court  is  of  opi- 
nion that  the  fame  is  good  and  fufiicient  in  point  of 
form,  and  that  the  refpondents  may  go  into  evidence 
ofthcfefis  ftated  to  the  court  by  the  faid  Mr;  Ambler, 
in  Order  to  fix  the  fettlement  of  the  paupers  in  the  town- 
fcip  of  Ryton^  bv  reafon  of  the  fervitudc  of  the  faid  Sarah 
^jfon  there  before  her  marriage  with  the  faid  Benjamin 
^djon^   and  then,  upon  hearing  the  evidence  of  the  re- 
fpondents, whereby  ^U  the  fafts  ftated  by  the  faid  Mr. 
Ambler  were  fully  proved,  it  is  ordered,  &c.  that  the 
appeal  be  difallowed,  and  the  faid  order,  &c.  confirmed, 
"-Chambre  was  to  have  fhewn  caufe   in  fupport  of 
tiiefc  orders :  but  the  Court  calling  upon  the  other  fide, 
Davenport,  in  fupport  of  the  rule  to  qualh  them,  in- 
fifted,  that  it  appeared  upon  tlie  face  of  the  original  or- 
^r,  as  alfo  by  what  was  ftated  to  have  been  done  at  thQ 
WJions,  that  that  court  had  been  obliged  to  ftate  fome- 
IWnglo  fupply  the  defed  of  the  original  order,  wliich 

they 
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Rbx  9.      they  confirmed  :  tliat  that  order  fet  forth  only  the  <ct- 
Kttqv.      tlcment  of  the  wife  before  marriage,  but,  though   th^ 
pauper  was  removed  io  nomine  as  a  married  'wonlan^  did 
jiot  ftate  whether  her  hufband  had  ganicd  a  fettlcment, 
or  that  fuch  fettlement  could  not  be  found  ;  or  even  that 
he  had  been  capable  of  gaming  a  fettlement,   Or  that  he 
was  dead:   that  this  was  an  objeft  ion  therefore  not  of 
Ibrno,  but  material,  and  of  fubftancc  ;  for  that  the  order 
docs  not.  i)oint  out  to  thofe  that  complain,  that  the  fet- 
tlement of  the  hulband  was  in  qucftion  ;  that  they  were 
not  therefore  prepared  to  meet  this  faft  in  pi*oot ;   and 
that  the  court  of  quarter  feflions  ought  at  leaft  to  have 
refpited  the  appeal,  and  given  the  appellant  time  to  have 
made  inquiry  :    that  in  the  cafe  of  Rex  v.  Inhatit^mts  of 
(m)  Burr,  S.  c,  Norton  (a  ^  where    the   order  was  quaflied,    it  did   not 
J  i2.    Ante,     appear  upon  the  face  of  it,  that  the  huiband  of  the  pauper 
F»8e97,  pir      |jgj  jjj^y  jpggi  fettlement  in  England:  that  this   cafe  had 
indeed  afterwards  been  reprobated  by  Ryder,  Chu/Juf" 
t'lce^  in  the  cafe  of  Rex  v.  Inhabitants  of  St,  Bot alphas  wtih- 
$ut  Bi/hopfgate  [b)  ;  but  that  there  it  was  ftated,    that  the 
hufband  had  no  fettlement ;  whereas  here  it  neither  ap- 
peared upon  the  original  order  whether  he  had  a  fettle- 
inent,  or  was  dead,  or  even  whether  either  were  matter 
of  doubt  :    that  without  an  adjudi<>ation  in  one  refpe<% 
or  other  to  the  above  cffeft,  tht  appellant  could  not  have 
iiotice;  and  therefore  that  tlie  Icffions  ought  to   have 
pronounced  upon  the  validity  of  the  order^  and  not  have 
heard  evidence  to  fbew  that  of  which  the  appellant5 
could  not  be  aware.— Lord  Mansfield.    The  feflions 
fay,  that  the  evidence  Ijiid  before  theni  proved  that  which 
would  make  the  order  of  the  two  juftices  right;  and  I 
think  that  upon  the  evidence  the  court  of  quarter  feffions 
did  right.— Aston,  Wii,les,  and  AsHrfuRsT,  Jujiices^ 
concurring,  li^ule  difcharged,  and  both  orders  affirmed. 

(i)  Burr.  Settl.  Caf  367,nnd4me,  better  <)h}e^ioj(i  woiild   have  been, 

|>age  t^S, pi*  1 35 .    U  fcems  thar,  how-  that,  at  by  the  original  order  ho  ro- 

cver  poff  there  was  no  gocd  giound  tice  was  givui  of  the  pavper*s  alai</«« 

for  objc^ion  iivthc  prffent  cafe.     Jf  fettJcmfnt,  ihc  appellant  could  not  fi« 

ihe  original  order,  in  its  true  fenfe,  prepared   on    that  iiTue.      But  thH 

imporied  that   the  pauper  had  been  could  not  have  availed  ;  askhssbeen 

rr'tioved  to  the  place  of  her  maiden  determined  in tna^X  fubfcqutnt  caCeSi 

fttrlement,  of  this  the  appellant  had  where  paupers  have  been  removed 

notice  by  the  order,  and  might  have  under  the  defcri|ption  of  w'Votv  or 

r"t  this  fa6^  in  proof  j  and  therefore  w/^r,  that  it  Is  tn  the  firfl  inftancc 

Vir  ob]c6>ion  takoi  «iis,  chat  he  had  enough  to  prov^  the  pauper**  maidco 

ro  notice  that  proof  of  her  hufianJ^t  fettlement.     See  alfo  Rex  ar.  jnbabi- 

fertlenient  would  be  gone  into.     But,  cants  of  Henfmgham,  po(\  page  1 144 

on  the  contrary,. if  the  real  import  of  pi.  143.     Rex  «•  the  Inhabitants  of 

t^c  original  order  was,  what,  from  the  Woodsford,  poft.  i]>agc  1 1 6,  pi.  »^4* 

i^cfcftption  of  the  pauper  as  a  wiftr  and  Rex  r.  the  Inhabitants  of  Hdi- 

(eems  rather  to  have  been  the  cifC)  the  fore  or  Hedfor,  poi>.  page  1 1 7,  pl«  H5* 

147.  Rt!i 
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i^l.  Xrx  V.    Hinxworthy    Hilary    Tcrm^    18.   Gc6»    3.  The  itmoval  «( 
Cdi  4t.— By  order  dated  the  17th  oiJu?ie  1776,  two  a  wom^n  ai« 
Mice,  Gt9r^e  Prefcott   and   />fl/«rii  Morland,  £ /quires, '^'f'''"'^ 
matt  Sarah  Griffin  the  wife   of  Jo/iph  Grijin  and  ^l^^i^^lni^x 
liar  tve  children  from  the  parilh  of  Chejhunt  in  ^^^fttiUment^  and^ 
osmtjr  of  Herts^  to  the  pariih  of  Hinxworth  in  the  fame  unappeaied 
twftty.    To  this  order  there  was  no  appeal.    By  ano-  ^^^^*  *  *<^ 
JAcr  order,  dated  the  30th  of  O^obcr  1776,  two  other  ^^"^^* 
jolices,  George    yemiings   and  /fa//  Wortham^  EfquireSi 
fcmotc  Joseph  Grifjtn^  Sarah  hi*  wife,  and  tlicir  five 
i  cUditn,  from   Hinxwortb  to  Chejhunt.     To  this  order 
Q^iorr  appealed  at  the  next  Epiphany  feflions,  ^January 
\\  1)77  ;  infifting,  that  the  former  order,  unappeaied 
mi,  was  concluuve  as  to   the  whole  family  :  but  the 
leions,  after   hearing  evidence  refpefting  the  bufband^ 
Mement,  confirmed  the  order  with   refpeft   to   hizn^ 
nd  qaalhed  it  with  refpeft  to  his  wife  and  children. 
Soon  afterwards  the  wife  went  with  her  children  to  her 
kdband,  then  reiident,  under  this  lad  order,  zx.  Chejhtint ; 
in  confequence  of  which,  by  an  order  dated  the  20th  of 
J4iuiary   J 777,     George   Prefcott   and    Francis    Morland^ 
Ef^eiy  who  made  the  fi^ft  order  of  jujiites^  dated  the 
!Jlh  €i(June  1776,  remove  the  five  children  from  Chejhunt 
to  Hinxzvrti.    To  this  order  at  the  next  Ecjler  fcffions, 
ifr'd  7,    1777,    Hinxworth   appealed;   and   the  feflions 
^nfirmcd  the  order,  except  as  to  two  of  the  children^ 
who,  as  nurfe-<hildren,  were  not  removeablc.     Jn  Eajier 
ftr/Hf  Stakl£Y,  on  behalf  of  the  parifh  of  HinxwortLy 
moved  to  affirm  theftcond  order  of  two  jujiices^  dated  the 
Jtjth  of   Otfober    1776,    removing  the  whole  family  \ 
ifi4toqua(h  the  fir  J}  order  of  fcffom^  January  13,  1777, 
lade  thereupon,  as  far  as  it  confirms  the  iaid  order  of 
ynfticcs  relative  to  the  wife  and  children^  whom  (contrary 
to  the  truth  and  real  merits  of  the  cafe,  if  then  open  t<» 
ifcuffion)  it  had  adjudged  to  be  fettled  at  Hinxwtrth  \ 
and  aifo  to  quafh  the  third  and  la  ft  order  ffjufliceSy  dated  the      ^ 
20th  of  January  1 7  7  7 ,  fox  r  emoving  the  five  children  frotn 
Cbejbunt  to  Hinxwortb  ;  and  thefcccnd  and  laji  order  of 
/"/^OTf,  confirming  the  fame,  as  far  as  relates  to  tht  JcttUmcfit 
of  the  children  the  rein -named,  and  to  the  prefent  removal 
if  the  two  youneeft  of  the  children.     In  Trinity  Term^ 
Wallace,   on  hehalf  of  Che/hunt^  moved,  that    the 
court  of  quarter  feflions,    who,   in   obedience  to  the 
cfrtiorflrf  iuiied,  had   returned  the  fevcrai   orders,   and 
"^ihing  more,  might  alfo  flate  fuch  fafts  as  would  enable 
^c  Court  to  draw  a  concluiion,  whether  they  had  done 
^gtt  or  wrong.     At  the  eafuing  Michaelmasy  the  feflions 
fctcd  the  following  fafts  :     'I'hat  Jofeph  Griffn  the 

pauper. 


tl6  SSTTtEMSNT  BY  M^^RtAct* 

Rtx  t>.  pauper,  Sarah  his  wife,  and  their  five  children,  wit 
fifNxvroKTtt.  yane  aged  about  fourtcea  years,  Eh%abeth  aged  abou 
twelve,  fVilliam  aged  aboiit  ten,  Jofcph  aged  five,  aoj 
^oA/f  aged  about  two  years,  were  refident  and  inhabitin, 
m  the  pari(h  of  Chejhunt^  in  the  county  of  Hertford 
in  the  year  1776.  Prior  to  the  I7tli  of  yune  1776 
Jofeph  Griffin  the  pauper  had  left  the  parifh  o 
Chejhunt'i  and  abandoned  his  wife  and  five  children 
In  his  abfence,  and  without  his  examinatipn*  upon  ^ 
complaint  of  the  officers  of  Cbejhunt  that  S€trah^    tli 

"     wife  of  Jofeph  Griffin  the  pauper,  and  the  five  children 
were  become  chargeable  to  the  parilh  of  Che/bunt^  tw< 
juftices,  on  examination    of  Sarahy    the  wife    of  th< 
pauper,  on  oath  and  on  other  circumftances,   made  ar 
order  of  removal,  dated  the  17th   of  June    1776,    fo] 
removing  Sarah  the  wife  and  tlie  five   children  from 
CheJImni  to  the  parifh  of  Hinxworth  in  the  county  oi 
Hertford^  as  the  place  of  the  legal  fettlement  of  Jofeph 
Grijffin  the   pauper  (t?),  neither  of  the  children  having 
gained  any  fettlement  in  their  own  right;  which  faid  or- 
der hath  never  been  appealed  from  by  the  faid  parifh 
oi  Hinxworth.     Before  the  13th  oi  O^ober  1776,  Jofeph 
Griffin  the  pauper  came  to  his  wife  and  children,  then 
refident  in  the  faid   parifh  of  Hinxworthj    and    upon 
complaint  of  the  officers   of  Hinxworth  to  two   magi- 
ilrates,  that  Jofeph  Griffin  the  pauper,  Sarah  his   wife, 
ind  their  five  children  were  become  chargeable  to  the 
parifh  of  Hinxworthj  the  magiflrates,  upon  examination 
of. 'Jofeph  Griffin  the  pauper,    and  on  other  evidence, 
adjudged  the  place  of  the  legal  fettlement  oi  Jofeph  Grijffin, 
Sarah  his  wife,  and  tlieir  five  children,  to  be  in  the  parifh 
of  Che/hnnt :  and  by  the  order  of  removal,  dated  the  13th 
day  of  Odlober  1776,  they  were    accordingly  removed 
to  tlie  parifh  of  Chefhunt.     From  this  order  of  removal 
the  parifh  of  Chefhunt  appealed  to  the  Epiphany  feffions 
held  for  the  county  of  Hertford^  on  the  I'^th.  January, 
1777.     It  was  then  objefted  by  the  appellants,  that  the 

'  order  of  tlie  i^jihjune  1776  was  alone,  being  unappealed 
from,  condufiveas  to  the  whole  family;  becaufe  the  wife 
had  been  removed  to  Hinxworth,  as  to  her  hufband's 
fettlement  :  which  fettlement  Hinxworthj  by  not  appeal-, 
ing  from,  had  admitted,  and  were  concluded  from  con- 
troverting.   The  feffions  over-ruled  the  ohjeftion  ;  aiuf, 

{a)  The  order  did  not  in  terms  fct  fcrence,  and  the  principle,  no  6anht§ 

«ut  this  fa£t.     Ic  only  defcribed  her  upon  which  thefe  roagiftrates  sided, 

as  tht  vnft  oijeftftb Griffin.     As  this  yet  it  ought  not  to  have  been  ftaicd 

tlicrefore  was  only  matter  of  inference,  as  a/a^.  Note  by  Mr.  C^l  »t€OTT. 
though  the  true  and  the  le^al  in- 

aftcr  ' 
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itt  hearing  evidence  concerning  the  fettlement  of  Jo/cph      Htx  «. 

Gr^  the  hulband^  confirmed  the  order  of  removal  Hinxwout*. 

8  to  the  (aid  Jofepb  Griffin,  but  vacated  the  order  of 

isDOTaJ   as  to  Sarah  the  wife  and   the  five  children. 

fcibrc  the  20th  of  January  1777,   ^orah,  the  wife   of 

)rfcfb  Griffin^  and  tlic  five  children  went  to  Jofeph  Griffin 

8K]iaiiper  in  t\^^nf!tioiChe/hunt  j  and  upon  complaint 

ksog  made  by  the  officers  of  Chejhunt  to  two  magi{trates«    . 

iaxjane  Griffn,  Elizabeth  Griffin^  fVilUam  Griffin,  J^fiph 

QfiffiHj  and  John  Gfifftn,  children  of  Jofeph  Grijfin  the 

paper  and   Sarah   his   wife,    were  likely  to  become 

dtaigcablc  to  tlic  parifh  of  Che/hunt^  the  magiftrates, 

kf  an  order  dated  20th  January  1777,  removed  the  faid 

^e  children  from  Chejhunt  to  Hinxworth,  as  the  place 

of  their  legal  fettlement.     From  tliis'  order  of  removal 

tbe  parifli  of  Hin^nvarth  appealed  to  the  Eq/i£r  feflions 

held  for  tlic  county  of  Hertford,  on  the  7th  day  of  ^p;//, 

1777,  and  the  jufticcs  in  fellions  confirmed  the  order  of 

icmoval,  except  as  to  the  two  youngefl  children,  viz. 

Jrffpb  and  John,  who  were  by  reafon  of  their  tender  years 

joieparable  from  their  motlier  upon  account  of  nurture. 

"-Stanley,   in  addition  to  what  he  had  moved  on ' 

l^iday  May  12,  the  laft  day  of  Eajler  Term,  now  alfo 

novcd  to  qua(h  thefirjl  order  ofjufiicesy^dX^i.  the  17th  of 

Jttu  1776^  removing  the  wife  and  children  from  Chejhunt 

to  Hinxworth. — THORNTON,  on  behalf  of  the  parifh  of 

dfjhun:,   now  (hewed  caufe  againft  the  order  of  tlic 

Efipbany  (cfiionSy  January  13,  I777»  and  in  fupportof  the 

wderol  the  17th  of  June  ;  and  infilled,  that  the  principal 

focfiion  arofe  upon  the  effeA  of  the  firit  order  unap  - 

pealed  from  ;  /.  e,  to  what  extent  it  was  conclufive  ;  for 

that  nothing  was   more    fettled,    than  that   an    order 

^appealed   from  is,    generally    fpcaking,   final  :    that 

byfuch  acquiefcence  the  parim  to  which  the  removal 

is  made  has  allowed  its  merits;  and,  havin^   fo  done, 

lus  for  ever  precluded  itfelf  from  controverting  itslegalirv : 

that  it  was  material  to  enquire  into  the  fads  ellablifhed 

W  the  firft  order ;  for  if  it  decided  upon  the  fettlement 

ot  the  huiband,  he  and  all  his  family  were  tlicn  un- 

<lVKftionably    fixed   in    Hinxworth,     Now  the    jufticcs 

removed  Sarah   Griffin^  calling  her   the  wife  of  Jojtph 

G"J^»,  and   as    fuch,   to   the  place   of  her  hiilband'^j 

fatlcinent.      The  cafe  alfo  exprcilly   finds   this    faft. 

This  removal  is  fubmitted  to.    The  confequence  thcre- 

fcrc  of  this  acquiefcence  is,  an  admi/Tion  tliat  the  fettlc- 

owitofthe  hulband  was  at  Hinxworth,  ^tind  that  that 

fettlement  was  communicated  to  the  wife  ;  for  to  admit 

^  cScci  muft  be  here  to  admit  the  caufe  ;  and  the 

aJmifiion 
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Rsjf  ir«      admiflion  of  the  dertvative  muft  be  an  admiflion  of  tlr 

RzKxwo&Ts.  original  fettiement.    Such  therefore  being  the  extent  c 

the  firft  order,   and   the  acquiefccnce  under   it  beiii 

proved  by  its  being  unappealed  from,  the  feffions  ough 

not,  upon  the  fecond  ordicr,  to  have  heard  any  othe 

evidence  refjpefting  the  fettlement  of  die  hulband   tba; 

that  of  the  firft  order  ;  as  it  was  impoflible  to  enter  int 

that  qiieftion)  without  at  the  fame  time  making  an  en 

quiry  into  the  merits  of  the  firft  order,  which  had  beei 

acquiefced  in ;  and  the  very  foundation  of  which  wa 

the  hufband's  fettlement :  and  he  infiftcd  upon  the  caK 

(m)  1.  Stri.     of  {a)  Rex  v.  the  Inhabitants  of  fVoodcheJler  as  in  point 

"7*-  and  that  tlie  law  would  no  more  allow  the  party  wb< 

Burr,  scttl.      jjj^j  acQuiefced  afterwards  to  impeach  the  fettlement  o 

and  fee  a  MSS.  ^1^^  hulband  in  the  prefcnt  cafe,  than  it  did   there  th 

Rep.  of  this     impeachment  of  the  marriage. — Wallace,  on  the  fam 

cafe,  Vol.  I.      fide,  faid,  that  he  could  add  nothing  to  Mr.  ThoUn 

page  400,        ton's  argument. — Be arcroft  and  Stanley  fupjiortei 

** '  ^^ ''  the  rule  to  quafh  the  firft  order  ofjujiictsy  dated  the  1 7  th  O 

June   1776,  removing  the  wife  and  children^  l^c* — hiv< 

Bearcroft  admitted,  that  the  queftion  was»  upon  thi 

extent  in  which  the  terms  of  the  firft  order  concludec 

the  parties  ;  but  infifted,  that  that  could   extend  m 

farther  than  appeared  upon  the  face  of  it.     The  faft  o; 

the  wife's  being  removed  by  the  firft  order,  as  to  the  place 

of  her  huft)and's  fettlement,  does  not  appear  upon  the  fao 

of  that  order,  and  is  therefore  now  improperly  ftated 

in  the  cafe.    It  was  a  conclufion  made  by  the  fefiions  ic 

point  of  law  5  and  muft  have  been  fo  ;  for  they  had  no 

evidence,   no  fafts  before  them  on  which   they  could 

ground  it ;  and  therefore  that,  as  the  huft>and  was  no 

party,  this  Court  would  think  that  the  feflions  did  rfehf, 

upon  the  fecond  order,  in  entering  into  tjie  merits  ofthe 

huiband's  fettlement,  which    had   never   before    been 

enquired    into  ;   and    determining,    according    to    tho 

undoubted  truth  and  juftice  of  the  cafe,  that  he  was 

fettled  at  Chefhunt  ;  the  fettlement  of  the  Hulband  not 

'  appearing  to  them  iJJpon  the  face  of  the  order,  either  in 

terms,  or  as  a  neceflary  and  inevitable  confequence  of 

what  is  there  ftated,  ever  to  have  been  adjudged  :  that 

it  certainly  was  not  an  unavoidable  confequence;  for 

the  wife  might  have  been  removed  to  Hinxvjorth^  as  10 

the  place  of  her  maiden  fettlement ;  becaufe  her  abfent 

hufband  was  at  that  time  fuppofed  to  be  a  foreigner, 

or  had  no  known  fctthment :  tliat  the  Court,  for  the 

purpofcs  of  juftice,  would  prefume  this :  that  this  was 

highly  probable  from  the  conduft  of  the  other  ficfcf 

who  had  inferted  in  the  tafc  what  did  not  appear  upon 

Ae 
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fe&c  of  the  firft  order  :  that  the  wife  was  removed      Rix*. 

jitothc  place  of  her  hufhanJ*s  fettlcment;  that  the  H*«**^^o*t"* 

jaaiffioa  of  this  circumftance  in  the  order  difiinguifhed 

[ie  pRicnt  from  the  cafe  of  the  marriage  that  had  been 

i  where  the  hufbaild  ^nd  wife  wcie  together  removed 

f»  the  place  of  bis  fcttlement.    If  therefore  the  ^ueftiori 

BS,  To  what  extent  tlie  firft  order  unappealed  from  was 

tocozKlade?  the  Coiirt,  in  mbafurihg  that  extent,  woiild 

{ kok  no  farther  than  that  ordef. — Stanley,     This  is  a 

iRre  trick  in  the  paiifh  of  Chejhuniy  which  the  Court 

vill  not  favour,   to   take  advantage  of  the  hufband^s 

Afcncc.     That  in  the  cafe  oUa)  Rex  v.  the  Inhabitants  ofW  ^^^'  Settl. 

tatlej,  the  rcafoning  of  tlie  Court  feemed  to  (hew,  ^^*  ^^^ 

Ibt  die  firft  order  was  not  conclufive  upon  the  hulband,  tfVIJ^Mov^L/* 

Inaufe  he  was  not  a  party  ;  and  therefore  that^  in  the 

prfcnt  cafe,  the  parim  ot  Hinxwoi  th  was  not  eftopped 

Bom  going  into  his  fettlement  upon  the  fecond  Order. — 

Low>  Mansfield.    The  pauper  does  not  complain. 

Tberc  is  nothing  at  all  in  this  cafe.     The  firft  order 

^laappealed  from  is  conglufive.     It  is  agreed  on  all  hands, 

ftai  it  would  have  been  fo,  had  the  fettlement  of  the 

Wbahd  been  cuprclHy  ftated  in  that  order  to  have  been 

M.  Hlnxwortb.     Therl  the  queftion-ihade  is,   Whether 

4oc  ariies  a  neceflary  implication,  that  upon  the  face 

rfflxe  order  his  fettlement  is  there  ?  Now  the  general 

•nifc  of  law  is,  that  the  fettlement  of  the  wife  and  children 

ftttft  depend  upon  that  of-  the  hulband  :  'tis  true,  there 

>tty  be  (pecial  and  excepted  cafes  ;  as  where  the  hufband 

^uo  fettlement,  or  cannot  be  found  to  give  an  account 

tf  it :  and  tliefe  would  be  exceptions  from  the  general 

wk.    But,  unlefs  fuch  fpecial  circumftances  are  ftated, 

^  arc  bound  to  prefume  ill  favour  of  the  general  rule. 

*  nc  parilh  of  Hinxworth  have  neglefted  to  appeal  at  the 

Juncthey  were  aggrieved  j  and  their  being  too  late  now 

8  their  own  fault.— Willes,   Juftice.     Irt   the   order 

«c is  called  his  wife. — Aston  and  Ashhurst,  Jufttces^ 

concurring,    rule  difchargeJ*— The    Ordei:    of  jufticcs 

ij^dthe   lytli  of  June  1776,  removing  the  wife  and 

diildrcn  from  Chejhunt  to  Hinxworth^^S^MmtA  ;  and  the 

^^  of  jufticcs  dated  Offober  30,  1776,  the  otdcr  of 

pioiis  dated  the  t^ih  oi  January  1777,   the  order  of 

jttfticcs  of  the  20th  of  January  177/,  and  alfo  the  order 

wfciEons  dated  April  7, 17^7,  difcharged. 

H2«  'kestv,  Leighy  Mich.  Tlrm^  19.  Geo.  j.    DotigL  4^.  ^^^  r        il   f 
J*T Wo  jufticcs  removed  a  married  woman  arid  her  cb/ild,y^*),^*J^^^,.^ 
^m  Ewell  to  Leighi  in  the  abfence  of  the  huftand.  evidence  of  th^ 
^^an  appeal,   this  ordet  was  qualhed.     The  hufcand  h\i{bind'i  fet- 
I     ^oi..IL  I  '  afterwards  ^*"'"«'*^ 
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Rix  y.       afterwards  retiirning  to  Eivelly  he,  together  with  the  wii 

Leigh.      and  child,  were  removed,  under  a  new  order,  to  Leig^ 

which  laft  order  the  feffions  confirmed  :  but,   upon 

certiorariy  and  a  rule  to  (hew  caufe  why  it  fhould    not  I 

guaftied,  the  Solicitor  General  now  gave  it  up,  as  not  to  I 

{a)  Ante,  page  lupported,  fince  a  late  determination  of  the  fame  queftio 

109,  pi.  141.     in  the  cafe  of  Rex  v»  Hinxfworth  (aj, 

.  The  fettlcmeot  i^^.  Rfx  V.  Henjingham^  Trinity  Tcrm^  22.  Geo.  %.  Cal 
*^*r!i°T'  ^^^- — Twojuftices  by  an  order  remove  Bridget  Gihfi 
Sntd  in  to  ^"4  ^^^  c^^^^^  fro"^  ^}^^  townftiip  of  fVhitehaveny  in  ti 
«wn  right,  can-  parifh  of  Saint  Bees  in  the  county  of  Cumberlaneij  to  tt 
not  be  changed  townfhip  of  Hcnjinghamy  in  the  fame  parifh  and  count] 
»y  evidence  The  feffions,  on  appeal,  confirm  the  order,  and  ftate  tl5 
that  (he  was  tf-  following  cafe :  That  the  pauper,  Bridget  Gihfon,  widov 

terwards  mar-  ^i/:l*v  -SJj*^^         in       r^j^  • 

Tied  to  a  man  ^^  "^^  ^^h  January  1 7  7  2  married  Andrew  Campbell ^t  fVbitt 
who  in  his  life-  havcn^  who  Ihortly  afterwards  went  on  a  voyage  to  fea 
time  told  her  and  at  Martinmas  following  fhe  was  brought- to -bed  of 
i^^  -nVrr  ^^"S^^c*"  by  her  faid  hufband.  On  the  24th  of  Februar 
Jkir%  '"for  it'lt  ^^^'^  next,  the  pauper  Bridget^  her  faid  hufband  and  chil< 
incumbent  on  b<*ing  living,  w^as  hired  by  Mrs.  Benn^  wife  of  Anthon 
tiieparifli where  Benn^  cfquire,  oi  Henjsngham^  to  nurfe  her  child  for  twi 
ihcis  proved  to  (hillings  and  fixpencc^^  week  wages,  fo  long  as  her  chil< 
feltier^Sf  t?  *  ^?^^^  remain  at  the  breaft  :*  that  fhe  nurfed  Mrs.  Benn\ 
flicw  a  fuhfe-  child,  and  continued  in  her  fervice  at  Henfingham  on  fai< 
qoent  deriva-  cohtraft  and  wages  till  Whitjuntide  1774,  during  whicl 
tive  fettJemcnt.  time  her  child  by  the  faid  Andrew  Campbell  died  :  that  a 
See  fame  Cafe  PVhitfuntide  1 7  74,  the  faid  Andrew  Campbell  being  then  alf< 
poft.  ciiap.  tiij.  living,  and  being  at  Liverpool^  Mrs.  Bcnn  went  to  th< 
^•*'  pauper  and  faid,    "  Bridget^  I'll  give  you  four  guinea* 

•*  a-year,  which  is  more  wages  than  I  ever  before  gave  2 
"  nurfery-maid :"  and  the  pauper  agreed  thereto,  and 
continued  in  confcquenccof  this  cbntraft  with  ^^j.  Benn 
till  Wkitfunt'tde  i'/75 ,  but  about  nine  weeks  before  the 
expiration  of  tliat  year,  by  reafon  of  Ccknefs  in  fome  of 
j\frs.  Benn%  family  at  Henjmgham^  Mrs.  Benn^s  family  and 
alfo  the  pauper  removed  to  fVhitekavenj  and  ftaid  there 
till  withm  ten  days  of  the  expiration  of  the  term  ;  and 
then  the  family  and  the  pauper  returned  to  Hcnf.Kghamy 
and  the  pauper  there  continued  till  IVhitfuntide  IJJS- 
and  the  pauper,  without  any  other  contraft  or  coiiver- 
fation  whatfoever,  continued  another  year  at  Mrs.  Benn^s 
(to  wit),  till  UT?'ttfuntide  1776  :  but  the  pauper  (ays,  fhe 
confidercd  herfelt  at  liberty  at  any  time  if  her  hufband 
fhould  return.  In  /tuguft  1775,  the  pauper  received  a 
letter  from  an  iruikeeper  at  Liverpool  informing  her  of 
her  hufba£;d*s  death  on  the  Middle  PafTage  from  Guineaf 

which  letter  is  burnt;  and  on  receipt  of  faid  letter  her 

mailer. 
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f,  It  her  requeft,  wrote  to  his  friend  at  Ui^&pool  a      *' 
and  dire£don  in  thcfc  Words :  "  ** ' 

"Dear  Sir, 

At  the  reqneft  of  Bridget  Campb^llj  a  fervant  in  my         , 

fe,  1  take  the  liberty  of  writing  to  you  concerning 

wages  due  to  her  late  hufband  Andrew  Campbell^  a 

m,  who  beloiiged  to  the  Ihip  FioUt^  in  the  African 

Ic,  which  £hip  arrived  at  Liverpool  on  the  firft  in- 

it,  and  brought  ah  account  thzt  Campbe/l  died  on  the 

ilh  of  ^pril  laft :  his  wages  were  thirty  Ihillings  a- 

"  ;  but  his  wife  does  not  know  how  many  months 

due,  or  whether  he  had  taken  up  any  part  of  them 

notk     If  you  can  make  it  convenient  to  enquire  into 

^  matter,  I  fhall  be  much  obliged  to  you  for  yoilr 

lance,  and  will  take  care  to  have  the  neceflary  re- 

ifites  performed  for  enabling  you  to  receive  the 

I  anii  &c» 

ffi|5%*tf«,  <^  JNTONIO  BENNJ' 

September  IT] ^. 

file  received  her  hufband^s  wages  in  purAiarice  of 
lid  letter ;  but  his  death,  or  the  time  it  happened,  doed 
otherwife  appear.     On  the  2d  December  1777,  the 
er  was  married  to  her  late  hulband  IViUiam  Gibforti 
in  his  Ixfertime  told  the  pauper  •  he  was  born  in 
r,  but  where  his  fettlement  was  be  knew  noti 
the  pauper  had  by  the  faid  fVilliam  Gib/on  her  fon 
Irib/ony  the  other  pauper,  lawfully  born  at  fVhite^ 
It  appearing  to  this  court  that  the  place  of  her 
hvilband^s  fettlement  is  not  known,   and   that  the 
>tr  hath  gained  a  fettlement  in  HenJinghamhY  a  year's  settlement  lA 
'ice  with  Mr.  Benny  fubfequent  to  the  deatli  of  Camp-  Hcofmgljaiii, 
her  firft  huiband,  the  leiuons  doth  therefore  confirm 
•order,  fubjeft  to  the  opinion  of  the  honourable  Court 
"ing's  Bench. — Mr.  Wallace,  in   fupport  of  the 
S)infiftedthat  tlie  pauper  having  gained  a  new  fettle- 
it  inher  own  right  at  Henfingham^  it  became  incumbent 
that  pariih  to  ihew  fome  derivative  or  fubfequent 
*5incnt.— Wilson,  to  quafh  the  orders,  infifted,  that 
>agh  the  pauper,  while  unmarried,  might  have  gained 
Ittuentat  Henjinghamy  before  her  fettlement  could  be 
fjodgcd  there,  it  ought  to  have  been  proved,  that  due 
'ncc  had  been  ufed  by  the  parifli  of  miuhavcn  to 
>verthe  fettlement  of  her  hufband  :  that  at  leaft,  af- 
what  the  hufband  had  related  of  his  birth  in  York/hire^ 
enquiry  ought  {a)  to  have  been  made  there ;  and 

.  v^'^yf^n.  Inhjtbitants  of  Ryton,  pi.  144,  and  Rex  v.  Iilhahttants  off 
'^P>Se  106,  pi.  t4o.  Rcx  tr.  li^ha-  Edifore,  or  Htdfor,  poft.  page  1 17^ 
; **■«»  <<  Waodsfor^,  port,  pajc  116,     pi.  T45. 

I  2  that 
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Rex  v.       that  otherwife  there  could  not  correftly  be  an  adjudrca 
HsMimcHAM.  ^^^^  ^^^  ^j^jj  ^^  ^^  pjj^^g  ^£  j^gj.  ^^  jggjj  fcttlcment.- 

LoRD  Mansfield.  Nobody  has  found  a  later.  **  Bor 
*•  in  Torkjhirty^  affords  about  as  much  of  certainty  a 
•*  born  in  England^*  It  is  not  a  defcription  fufficicntl 
precife  to  furnifh  a  clue  for  inveftigation.  If- the  hul 
band's  fettlement  does  not  appear,  it  is  the  fame  thing  a 
if  he  had  none;  and  then  this  is  the  woman's  iettlement 
it  is  the  party  that  alledges  (he  has  another  fettlement  tha 
muft  (hew  where  it  is.  Tlie  feffions  have  done  right,  i 
cafe  was  made  to  charge  the  pari(h  of  Henftngbanif  an 
they  have  not  difcharged  themfelves  ;  which  if  the 
could,  upon  proof  of  the  fir(t  fettlement,  they  ought  ti 
havedone.— WiLLEs,  AsHHURST,and  BuLLER,yfj^/V^j 
concurring,  rule  difcharged,  and  both  orders  affirmed. 

On  the  removal       14^,  ^^;r  v,  Woodsford^  Hilary  Term^  23.  Geo.  3.   CaU 
oftwi&w,itif  2^5  .^Two  ju(lices  by  an  order  remove  Mary  Pitman 
^^fnf^tt^o  widow,and  her  four  chiWren  from  tlicjparifhof  fVoodsfon 
prwe  her  maUJ  in  the  county  of  Dorfet  to  the  parifh  of  IVimborne  Afpt/ia 
4m  fttUement.  in  the  fame  county.    The  feflions  on  appeal  adjudged  the 
fettlement  to  be  at  U^oodsford^  qua(hed  tlie  order,  and 
ftated  the  following  cafe :  1  hat  by  a  rule  of  the  auartei 
feffions  for  the  faid  county  of  Dorfet  it  is  ordered,  thai 
upon  all  cafes  of  appeals  againft  any  order  or  orders  ol 
removal,  the  appellants  fhall  begii^,  and  in  the  firfl  place 
(hew  fome  fettlement  of  the  pauper  or  paupers  out  of  the 
pari(h  of  the  faid  appellants  ;  and  thereupon  the  refpon 
dents  (hall  go  in^p  their  cafe.    Upon  the  hearing  of  th 
above  appe^,  in  purfuance  of  the  laid  rule,  the  appellant 
produced  a  copy  of  the  regifter  of  the  birth  of  Mary  Scu< 
in  JJffuddle  \  and  the  pauper,  Mary  Pitman^  fwore,  ths 
Mary  Scutt  was  her  maiden  name..    The  counfel  on  th 
part  of  the  refpondents  objeded,  that  this  was  not  fu(S-^| 
cient ;  but  that  the  birth  of  the  pauper's  hufband,  Robert 
Pitmaky  or  fome  other  fettlement  of  his,  ought  to  hav« 
been  (Jiewn  ;  and  farther,  that  to  identify  the  faid  Mari. 
Scutt ^  it  was  nece(&ry  for  the  appellants  to  prove  th<Pj 
marriage  of  the  faid  Mary  Scutt  with  the  hid.  Robert  Pit^ 
man.    The  Court  adjudged,  that  the  proof  of  the  birth  o 
Alary  Scutt  was  fufKcient;  and  that  tht  onus  probandi  o 
the  marriage  lay  upon  the  refpondents,  in  order  toprov 
their  cafe;  and  quaflied  the    faid  order  of  juftices.— 
CcwPER,  H.  moved  for  a  rule  to  {hem  caufe  why  thi*. 
order  (hould  not  be  qualhed,  upon  the  ground  that,  thd 
pauper  having  been  removed  in  the  charafter  of  a  widow>: 
fuch  order  imported,  that  it  was  a  removal  to  the  place  ■. 
of  her  late  hufband'S  iettlen^ent ;  that,  unappealed  from, 
it  would  be  conclulivc  evidence  of  his  fettlement;  and 

thai 
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Mas  this  mufl  -confcquently  have  been  the  only  point      ^^^  ''• 
[iBttohave  been  brought  in  iffue  between  the  parties,  Woopifpk.. 
leaiden  fettlement  ot  the  woman  was  nothing  to  the 
tkj  and  did  not  apply  to  the  queftion  before  the 
t---SED  PER.  Curiam,  it  may  be,  the  hufband  had 
(telement  -,    and  if  he  had,  till  difcovered,  her  own 
in  the  mean  time  remain.  You  were  not  furprifed  ; 
|.Wcoold  not  or  would  not  anfwer  it.     It  is  enough  in 
n&ft  inftancc.     The  feffions  have  done  right. — ^IV^tion 

145.  Rtx  V.   Hedfor^   ATichaelmas  Term^   24.  Geo.  3.  Upon  th«  re- 
fit 371. — ^Two  juuices  by  an  order  remove  Elizabeth  movalof^w^^ 
fiMdgey  wife  of  John  moldridge,  and  their  three  chil-  ^'^'^f^l^'^ 
kofiDm  the  hamlet  of  Upton  and  Signety  in  the  parilh  of  ^j*JJ^*^jjj^ 
hferd  m  flic  county  of  Oxford^  to  the  pariih  of  Hedfor 
Itbe  county  of  Bucks,    The  feffions  on  appeal  confirm 
li(  order,  and  Hate  the  following  cafe  :    That  on  appeal 
Wfflfcl  were  heard   on  both  fides :   that  the  appellants 

Prt  by  the  teftiraony  of  Elizabeth  JVooldridge^  that 
the  pauper,  wasboni  at  Offcomb^  in  Devonjhire.  The 
fcQdeQts  then  proved  by  the  tcftimony  of  the  faid 
^h  IFooldridge^   tfiat  fhe  was  the  wife  *of  the  faid 
fc  H^ooldrid^e\  but  no  proof  whatfoever  was  given 
9  diem  of  the  hufband's  fettlement.  —  Wilson  and 
Iokgan  ihewed  caufe  in  fupport  of  thefe  orders ;  and 
^tttnided,    that  the  appellants  had   made  no  cafe,   a 
*ried  woman  having  no  fettlement  of  her  own  :  that 
Ji^uper  being  fuch,  her  fettlement  is  her  huft)and*s 
wfancQt ;  and  that  the  adjudication  that  fhe  is  fettled 
jft  HW/or  is  confequcntly  in  effcft  an  adjudication  that 
Wir  was  the  place  of  her  huftand's  fettlement:  that, 
.tmccafe  of  The  King  V.  the  Inhaiitants  of  Higher  fVal- 
'*■  W,  where,  upon  the  removal  of  a  wife  to  the  place  of  («)  Borr.  SctU. 
Kfhft  legal  fettlement,  it  was  obiefted,  that  it  did  not^^*  »^*- 
yw  whether  this  fettlement  wasin  her  own  right  or  in  ^me,  w  io|, 
4«  of  her  bufoand,  the  Court  faid,  that  •*  ftic  could  not  ^  ^  ^ 
ll^  fettled  at  any  other  place  than  where  her  hufband 
'jns  fettled:"  that  if  the  effcft  of  the  order  is  frimi^ 
f^  to  fa  the  place  of  the  hufband's   fettlement,  this 
jrfumption  cannot  be  done  away  merel]^  by  Ihewing  the 
^  of  the  wife's  maiden  fettlement ;  it  can  only,  by 
Tf%  *  fettlement  of  the  hufband  in  another  place : 
^^itwas  immaterial  upon  the  order  of  the  proceeding, 
^  no  proof  had  been  made  on  the  part  of  the  rcfpon- 
«Hits:  that  they  need  not  prove  any  thing  :   that  every. 
M  they  rely  upon  muft  be  prefumed,  till  the  contrar^y 
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Rtx  tr.  is  flxewn  ;  as  it  was  incumbent  upon  the  appellants,  who 
EpisoRft.  begin,  to  impeach  the  judgment. — Bearcroft,  in  fup- 
port  of  the  rule  to  quafh  thefc  orders,  infifted,  that  the 
Court  would  confider  the  fafts  ftatcd,  and  not  the  prac- 
tice of  the  feffions  in  making  one  fide  or  the  otl^er  begin 
— Lord  Mansfield  {flopping  him).  There  is  no 
thing  at  all  in  this  cafe.  The  feffions  have  found  th( 
fcttlcment  of  the  wife,  and  it  did  not  appear  that  th( 
'  hufband  had  any — Buller,  "Jujlice^    The  cafe  cited  b,] 

(a)  It  was  a  Mr.  Wilson  is  not  applicable :  no  faft  is  found  there  {a\ 
motion  10  qua(h  ^^^  aword  of  any  fettlemcnt  of  the  wife's  ;  and  the  pre- 
winroffuffi*^  fumption  is  in  favour  of  the  order*.  But  here  the  feft  \\ 
citnt  certainty  contrary  to  the  order. — Willej,  y^iV^,  concurrinj 
upon  the  faceof  (Lord  Commissioner  Ashkurst  was  abfent),  thi 
'^*  rule  was  made  abfolute,  and  both  orders  quaihed- 

Ifhu/bandand  146.  Rex  V.  Towcejler,,  Hilary  Term^  25.(7^5.3.  Edi- 
*vife  be  ccrtifi.  ri>K'%  _MSS.— Richard  Cro/s  and  iWkry.  his  wife,  on  th< 
t!!lh"[!l!^*  .  17th  September  1773,  came  with  a  certificate  from  Bar^ 

vire  Of  removed  ,V  ',  1         '  "^       1       n     r     t    »  yi     •        t 

to  tiic  cc.dfying  ^^J^on^  where  they  were  legally  lettled,  to  reude  in  the  pa- 
parim  hy  an      rilh  of  Towcejler*     During  their  rcfidence  at    Towceftei 
order  which  is    under  thc  Certificate  they  had  fout  children  born,  and 
from^th!*^c       Richard Cr of s  gained  a  fettlement  in  Towcejier.hv  renting 
dudeVthc^mf-  a  tenement  often  pounds  a-year.    Afterwards,  and  in 
b^nd'»  fettle-     the  abfence  of  the  hufband,  thc  wife  and  her  four  chil- 
ment  to  be  in    dren,  having  become  chargeable,  were,  on  the  31ft  March 
the  fame  parifli,  1784,  rcmovcd  by  an  order  of  two  juftices,   which  was 
t:f^:j::  unapocalcd  apina,  from  W>r  to  HarUJion,  as  to 
*ixw//>,  and  he-^c  place  of  A^r  laft  legal  fettlement.  Subfequcnt  to  thjs 
had  gaimd  a     rcmoval,  the  hufband  went  to  HarUJion  to  his  family, 
fcrtichicnt  in  thf  and,  on  the  27th  May  1784,  was  removed  from  them  by 
thc'^rlikra^i'*'  an  order  of  two  juflices  to  rowcejler.     On  an  appeal  to 
wa»  given,        tliefeffions  agaiuft  this  lafl  order,  they  admitted  collateral 
evidence  to  prove  that  the  faid  Rii,)iard  and  Mary  were 
hufband  and  wife.      The  queflion  was.    Whether  the. 
fettlement  of  tlie  hufband  was  concluded  by  tlie  firfl  or- 
der of  removal  of  his  wife  and  children,  which  only 
flated  her  name^  but  did  not  flyle  her  the  wife  of  any  one  f 
The  feffions  thought  not,  and  holding  him  fettled  at  a 
different  place  from  his  wife,  they  confirmed  the  order  of 
thc  %^^may  1 7 84, and  the  cafe  as  above-ipentioned. — Ou 
thefe  orders  being  removed  into  the  King's  Bench,  Mr- 
Dayrell  obtained  a  rule  to  Ihew  caufe  why  they  fhould 
not  be  quafhed  on   the  authority  of  tlie  cafe  of  Rex  v. 
laS  Ante  paw  H^n^^^^h  [b) ;  but  nocounfel  appearing  to  fhew  caufe, 
209,  pi.  /41.     the  rule  was  mad^  abfolute,  and  both  the  orders  were 
^uafli^d, 
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I.  Iheftatutes. 

II.  Who  may  deliver  notice  ofrefidence. 
l\\.  Of  the  kind  of  iiOT ICE  necejfary, 
IV.  0/the  TIME  and  manner  ofrefidency^ 

y 4  Offerfons  irremoveable* 

I.  TheJIatutes. 
147.  15  Y    13.   &f    14.   Car.  2,  C.    12.    f,  I.   RECITING,  To  prevent  im. 

Jj  That  whereas  by  rcafon  of  fome  dcfcds  in  the  P^^l^  ^^^ 
law  poor  people  are  not  reilrained  from  going  from  one  f^^'J^'J^"  by* 
parim  to  another,  and  therefore  do  endeavour  to  fettle  refidcnce  in  any 
themfelves  in  thofe  parifhes  where  there  is  the  beft  ftock,  p^rifh,  any  two 
Ac  lai^eft  commons  or  waftes  to  build  cottages,  and  the  )"rt'c«» "[»» 
moft  woods  for  them  to  burn  and  deftroy,  and  when  they  ""^^^'^^^ 
have  confumed  it  then  go  to  another  parifh,  and  at  laft  be-  m^y  within  * 
come  rogues  and  vagabonds,  to  the  great  difcouragement  forty  days  re. 
of  pariihes  to  provide  ftock,  wheiie  it  is  liable  to  be  de-  "lo^  •  ^on 
Toured  byftrangers;  it   is  enacted,  "That  it  A^all  J^^^JJ^^'IJ^^* 
"  and  may  be  lawful,  upon   complaint  made  by   the  ncalCTtundcr" 
"  churchwardens  and  overleers  of  the  poor  of  any  parifh  ten  pounds  a- 
**  to  any  jufticc  of  peace   within  forty  days   aftor  any  year,  and  nkely 
"  foch  perfon  or  pcrlons  coming  fo  to  fettle  as  aforefaid  *°  bechargeabie, 
"  in  any  tenement  under  the  yearly  value  of  ten  pounds,  Jhcir*iaft7eK»i 
"  for  any  twojujiices  bi  the  peace,  whereof  one  to  be  of  fettlement,  un- 
**  the  quorum^  of  the  diviiion  where  any  perfon  or  per-  icfs  luch  periba 
^  fons  that  are  likely  to  be  chargeable  to  the  parifh  (hall  ^^  indemuify 
"  come  to  inhabit,  fey  their  warrant  to  remove  and  con-  *^®  P*f»"** 
"  vey  fuch  perfon  or  pcrfons  to  fuch  parifh  where  he  or 
**  they  were  laft  legally  fettled,  either  as  a  native,  houfe* 
"  holder,  fojourner,  apprentice,  or  fervant  for  the  fpace 
"  ol  forty  days  at  tlie  leaft,  unlefs  he  or  they  give  fufficient 
"  fccurity  for  the  difcharge  of  the  faid  parifh,  to  be  al«  ' 
"  lowed  by  the  faid  jufticcs." 

(4  148.  But 
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Pcrfons  grieved  148.  But  by  13. 6f  14.  Car.  2.  c.  12.  f.  2,  **  It  is  pro* 
may^ appeal  to  ti  vipED,  that  all  fuch  pcrfons'who  think  themfelves  ag.- 
fifi^.'^"^*^'''^  "  grieved  by  any  fuch  judgment  of  tbefaid  two  juftices, 
<*  may  appeal  to  the  jufticcs  of  the  peace  of  the  fai4 
"  county  at  their  next  quarter  fe (pons ^  who  arc  hereby  re- 
"  quired  to  do  them  jufticc  according  to  the  merits  gf 
*'  their  caufe." 

The  forty  days       149.    Bv  1. 7<7r.   2f    c.    1 7.    f.  3.     "  Forafmiich   as 
frail  be  ac-       ic  fuch  poor  pcVfons,  at  their  firft  coming  to  a  pariih, 
the  21/iW^'of    **  ^^  commoiily  conceal  themfelves,  it  is  therefore  hereby 
moticlinZ^iting  **  provided  and  enafted,  That  the  forty  4ays  continuance 
to  one  of  the     '^  of  fuch  perfon  in  a  parifli,  intended  by  the  iaid  aft  of 
churchwarden*.  «<  j^.  £rf  14.  Car.  2.   C.  12,  to  make  a /(ttlementj  Ihall  be 
*'  accounted  from  tlie  time  of  his  or  her  delivery  of  notice 
<*  in  %vritln^  (which  they  are  hereby  required   to  do)  of 
^^  the  houie  of  his  or  her  abode,  and  the  number  of  his 
♦'  or  her  family,  if  he  or  (he  have  any,  to  one  of  the 
*^  churchwardens  or  oyerfeers  of  the  poor  of  the  (aid  p^« 
*'  rifti  to  which  they  ftiall  fo  remove," 

No  perfon  (hall        150.  By  3,  Jf^tlLf^  Marjy  c.  II.  After  RECITIKG,  that 

gainafctticmcnitbeftatutesof  13.  fc^  14.  Car.o..  c.  12.  and  I.  Tar.  2.c.  17, 
mitvf'^hate"""  ^*^®  ^>^T^  found  by  experience  to  bc  good  and  wholefome 
ccntinucd/^r/y  1*^*>  ^^^  continumg  fo  much  of  them  as  relate  to  the 
day  after  the    fettlcments  of  the  poor,  it  is  further  recited,  that  the  faid 
fu^iicatien  of  2  afts  arc  foroewhat  dcfcftive  and  doubtful  j  and  for  the 
'^til^nirhis*'  f"PP'y»"8  »d  explaining  thereof,  it  is  enaffeJ^  *<  That 
S^cand^nom-  **  ^^c  forty  days  continuance  of  fuch  perfon  in  a  pariih  or 
ber  of  his  fa.     ^*  town,  intended  by  tlie  faid  ad:s  to  make  a  fettlement. 
mily,  delivered  *^  fhall  bc  accounted  from  the  publication  of  a  notice  in  writ^ 
to  the  church.   44  ;„^  ^jjich  he  or  Ac  (hall  deliver  of  the  houfe  of  his 
7wr^yih\^no'  "  ^^  ^^^  abodc,  and  the  number  of  his  or  her  family,  if 
ticelhaii  berwi/  *'  he  or  (he  havc  anv,  to  the  churchwarden  or  overfcer  of 
in  thcchuich     «*  the  poor,  which  laid  notice  in  writing  the  faidchurch- 
thfcpfutngSun  •4  warden  or  overfeer  of  the  poor  is  or  ar^  hereby  required 
llr!/"^  ''^'^"  * •  to  read,  or  caufe  to  bc  read  publicly,  immediately  after 
■  <*  divine  fervicein  the  church  or  chapel  of  tlie  faidpariih 

**  or  town,  on  the  next  Lord's  day  when  there  fhall  bc 
**  divine fcrvice  in  the  fame;  and  the  faid  churchwarden 
<*  or  overfcer  of  the  poor  is  or  are  hereby  required  to  re- 
*'  gifter,  or  caufe  to  be  regiftered,  the  faid  notice  in  writ- 
^*  ing  in  tlic  book  kept  for  the  poor*«  accounts." 

If  the  church-  151.  By  3.  J^ilL  V  Mary,  c  n .  f.5.  <*  If  any  church  war- 
r"!*!Il,^i  T^'  **  den  or  overfeer  of  the  poor  fhall  refufe  or  negleft  to  read, 
gua  to  nad     *  or  caufe  to  be  read,  fuch  notice  in  wntmg  as  aforeiaidi 

•nd  regijitr  fuch  notice  as  aforefaid|  he  (hali  forfetc  i«rty  (hillings. 
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I'  infuch  manner^place^  and  time  as  aforefaid)  he  or  they 
"  for  every  fncb  offence  (upon  proof  tliereof  by  two 
**  credible  witnefles  upon  oath  before  any  jqftice  of  th& 
**  peace  of  the  fame  county,  riding,  or  divifion,  city,  or 
'*  town  corporate,  where  complaint  thereof  (ball  be  made) 
"(bail  forfeit  the  fum  of  fortv  shillings  to  the  ufe 
"  of  the  party  grieved,  to  be  levied  by  diftrefs  and  fale  of 
*^  the  offender  or  offenders  goods  by  warrant  under  the 
**  hand  andfealof  any  juftice  of  the  peace  within  the  faid 
"  jurifdidions  refpe&ively  to  the  conftable  of  the  parilh 
*'  or  town  where  fuch  offender  or  offenders  dwell ;  the 
**  overplus,  if  any  be,  to  be  returned  to  the  owner  or 
"  owners ;  and  for  want  of  fuch  fufBcient  diftrefs,  the  faid 
'^  juftice  fhall  commit  him  or  them  to  the  common  gaol 
"  of  the  faid  county,  city,  or  town  corporate,  there  to  re- 
**  main  without  bail  or  mainprize  for  the  ipace  of  one 
**  month :  and  if  any  churchwarden  or  oyerfeer  of  tli^ 
"  poor  fhall  refufe  or  negled  to  regifter  or  caufe  to  be 
"  T^iftered  ft|ch  notice  in  writing  ^s  aforefaid>  he  or 
**  they  fo  offending,  upon  the  like  conviction,  fliall  for^ 
"  fcit  the  fum  of  forty  fhillings  to  the  ufe  of  the  poor  of 
•«  the  p^ifh  or  town  where  fuch  offender  or  offenders 
"  dwell,  to  be  levied  as  aforefaid ;  the  overplus,  if  any  bc» 
"  to  be  returned  to  the  owner  or  owners ;  and  for  want 
"  of  fuch  fufficient  diftrefs,  then  the  faid  juftice  fhall 
^  commit  fuch  offender  or  offenders  9?  aforefaid  for  the 
•*  time  aforefaid." 

152.  By  3.  ffiU.ii  Marjy  c.  11.  f.  9.  *•  If  any  perfonPorfaMtBriev* 
"  or  pcrfons  fhall  find  him  her  or  themfclves  aggrieved  ^  ""^  •W*'* 
by  any  determination  which  any  juftice  or  juftices  of  ^^y^JJ^f-'r** 
the  peace  fhall  make  in  any  of  the  cafes  abovefaid,  the^^"    ^^ 
*•  faid  perfon  or  perfons  fhall  have  liberty  to  appeal  to 
•*  the  next  general  quarter  feffions  of  the  peace  to  be  held 
**  for  the  faid  county,  riding,  qr  diyi&on,  city,  or  town 
**  corporate,  who,  upon  full  hearing  of  the  faid  appeal, 
^  fhall  have  fuUpowerfinally  to  determine  the  fame"  («), 

11,  Who  may  deliver  NOTICE  of  rejidence^ 

M3-  By  3-  f^ttl  tf  Mary^  c.  n.  f.  4.  «  No  foldier,  NofoWier.fca, 
**  feanoan,  fhipwright,  or  other  artificer  or  workman,  wan, or  artificer 
"  employed  in  their  majefties  fervice,  fhall  have  any  fervW^,  ^1* 
"  fetdemcnt  in  any  piHfh,  port  town,  or  other  town,  ^in  a'ft 
"  by  delivery  and  publication  of  A  notice  in  writing,  m«ic  by 
•*  unlefsthe  fame  be  after  the  difmiffion  of  fuch  perfon  »"<* '^«*"*^ 
**  out  of  their  majefties  fervice/'      ^  .  J^^j^  ^"^ 

(a)  See  aU»  the  ftatuces  of  the  9.  Ac    perfon  refiding  under  a  certificate,  or   * 
to.  MTiU.  3.  c.  I T.   and  the  1 2.  Ann.    with  a  certificated  perfon,  (hall  gain 
%*  iS.  po(t»  ch^p.  vilL  C  f  9  Um  00    a  (^ttlemcnt  by  notice  and  refidence, 

154,  By  — 


fettle- 
noti^ 
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Inhabitant!  154-  By  3.  fVi!L\ii  Marjy  c.Ji.  f.  6.  **  Protideo, 

fcrving  an         «  that  if  any  perfon  who  fliall  come  to  inhabit  in  any 

mnvuaUffiC€^      «i  xo'tm  Of  parifli  fliall  for  himfcif,    and  on   his   own 

^llrV^}^.^     **  account,   execute  any  public  annual   office    or    charge 

need  not  give         "^^  ^he  laid  town  or  panih  during  one  whole  ycar^ 

wotnt,  *'  or  Ihall  be  charged  with  and  pay  bis  Jhare  to%uards   the 

^*  public  taxes  or  levies,  then  he  (hall  be  adjudged  and 

**  deemed  to  have  a  legal  fettlemcnt  in  the  fame,  tliough 

*^  no  fuch  notice  in  writing  be  delivered  and  publifhed 

**  as  i^  hereby  before  required.'* 

Pcrfons  AiVf^i;         155.  By  3.  WilL  bf  Marjn^  c.  11.  f.  7.  "  it  Is  furthcif 

%n6firving  fur  «  ENACTEfa,  that  If  any  unmarried  per/on^  not  having 

#  jf»ar.  need  not  u  child  or  children,  fhalt1)e  lawfully  A/rirrfinto  any  pariih 

givs  ft^ttt.       it  ^j.  townfor  oneyear^  fuch  fervice  (haU  be  adjudged  and 

.  **  deemed  a  good  fettlement  therein,  though   no  fucli 

"  notice  in  writing  be  delivered  and  publiflied  as  is  herein 

,  **  before  required.'' 

/lffrintUesm%r     156.  By  3.  PVill.  H  Mtxry^  c.  II.  f.  8.   ^*  It  is  furtlicr 

Sirho«"*lwn'  *'  ENACTED,   that  if  any  perfon  fliall  be.  bound    an 

w/Lfc"^  ^*^"*^*'  APPRENTICE  by  indenture^  and  inhabit  in  anv  town 

'<  or  parifh,   fuch  binding   and   inhabitation   mall  be 

**  adjudged  a  good  fettlement,  though  no  fuch  notice 

^  in  writing  be  delivered  and  publifbed  as  aforefaid.*' 

A  freeholder  in        157.  Rijlip  v.    Harrow^    Hilary   Term^    8.     ff^IL     3. 

one  parifli  can-  5^/^,  524.— HoLT,  Chief  Juftice.     A  perfon  having  land 

fnwrtiwpn  ^^  *  parifli  will  not  enable  him  to  give  notice  for  the 

riOi,  '  purpofe  of  gaining  a  fettlement;  but  if  a  perfon  live  in  a 

parifl)  where  he  has  land,  he  mav  thereby  gain  a  fettle* 

ment  without  notice  ;  for  the  aa  of  parliament  never 

meant  to  banifli  men  from  tlie  enjoyment  of  their  own 

lands. 

Jl  perfon  board.      i^8.  Rijlip  V,  Hendon^  Alich-  Term^  l2.  fFill,  3.     ForU 
ing  in  a  pariOi  ^  1 2, — A  perfon  born  in  the  parifli  of  Hendon  rcfided  there 
^^^  ot\s      .  ^'''  ^^  ^^^  eleven  years  of  age,  and  was  then  placed  out 
UcTof  Tcfidcn-  ^o  board  in  the  parifli  of  Riflip  ;  from  whence  he  returned 
cy,  as  required  back  to  Hcndon,  where  he  nad  two  acres  of  freehold  land 
by  J.  Will,  &    defcended  on  him,  of  the  value  of  four  pounds  a  year. 
Mar.  c.  II.      Hq  continued  to  live  at  Hendon  two  years  and  a  hall^ 
orz^inz^ ^ *^^^  ^^®"  removed  to  the  parifli  of  Pinner^  where  he 
fa«itiiH:u£.        boarded  for  two  years.     From  Pinner  he  removed  into  the 
parifli  of  Harrow f  where,  after  rcfiding  two  vears,  he  took 
a  houfe,  and  obtained  a  juftice's  licence  to  (ell  ale.    Two 
jufticcs  remove  this  man  from   Harrow  to  Hendon^  and 
on  appeal  that  order  was  difchargcd,  and  tlie  man  fent 

bacU 
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hick  to  Harrow*  The  parifli  of  Harrow  then  fend  him  Rulip^, 
toRj/Spj  and  on  appeal  the  order  is  confirmed.  The  ^**'*®»» 
pariia  of  Rijlip  fend  him  to  Hendon.  It  was  moved  to  . 
quafli  this  order. — The  Court.  The  taking  of  a 
boarder  to  fchool  will  not  make  him  an  inhabitant,  for 
be  has  his  maintenance  elfewhere  :  the  fame  of  a  nurfe- 
child*  A  perfon  put  out  to  board  is  no  fojourner  within 
theftatute  ;  for  fojourning  is  the  aft  of  a  free  mind,  but 
patting  to  board  perhaps  is  not ;  and  the  juftices  by  their 
licence  cannot  make  »fettlement. — Holt,  Chief  Juftice. 
The  order  between  Riflip  and  Harrow  is  conclufive,  and 
bfers  a  fettlemcnt  till  quafhed.  This  makes  the  order 
from  Rijlip  to  Hendon  naught ;  becaufe  it  was  adjudged 
that  he  was  fettled  before  at  Rijlip^  The  juftices  have 
executed  their  authority.  Hendon  is  difcharged  by  the 
firft  order  being  quafhed. 

159.  Reg.  V,  Buckingham  J  Eajier  Term^  5.  jfnn.     Salt.  A  lodger  attbrw 

84* — A  fpecial  order  was  made,  wherein  the  cafe  was,  JJJJJJ*^  *  '**^' 
.  being  a  poor  perfon  went  to  Buckingham^  where  he  mcnt*^i« 'dSina 
took  part  of  a  houfe  of  Pf^.  T,  at  3I.  per  annum,  and  in-  from  the  houfc, 
filled,  when  he  took  this  apartment,  that  he  would  pay  niay  give  noticei 
no  taxes  for  it,  but  that  the  leflbr  (hould  ;  this  was^"' ""M**^** 
agreed  to,  his  rent  being  the  more  and»  the  greater  upon  *^^."^*JJ^  *^" 
that  account.     This  appeared  upon  evidence;  and  alfo  3.  wiU.  & 
that  this  apartment  before  the  taking,  and  while  he  Mary,  en. 
continued  in  it,  was  diftinft  from  the  reft  of  the  houfe,  *»«  onn^t  gii« 
without  communication,  and  was  taxed  as  a  houfe  <>f  Jj,^lh*jJ^j* 
itfclf,  and  that  the  tax  was  laid  upon  Pf^.  T.  tlie  leflbr  i  admitted  roeoi. 
and  tliat  while  H.  lived  there  he  took  his  freedom  in  the  ber  of  the  cor* 
corporation,  and  once  voted  as  a  freeman  at  the  eleftion  pwatioiu 
of  bailiffs  for  the  corporation.     The  juftices  at  the  quar« 
tcr  feflions  adjudged  this  to  be  a  good  fettlement ;  but 
upon  the  motion   of  Serjeant   Broderick    it  w^as 
quafhed.    He  infifted^  that  fincethe  explanatory  aft  3.  (sf 
4.  fFiil.  bi  Maryy  nothing  makes  a  fettlement  within  that 
ftatute  that  comes  not  within  the  words  ;  an  explanatory 
aft  implying  a  negative  of  any  thing  elfe.— £/  per  Holt, 
Chief  Juftice^zxii  PowELL,  juftice^   Coming  mto  a  pa- 
rilh,  and  being  taxed  by  the  parifh,  made  a  good  fettle- 
ment without  a  notice  in  writing,  within  the  ftatute  of 
*fac,  2.  ;  but  the  law  is  altered  by  3.  fef  4.  fViil,  ii  Mary  : 
and  as  to  his  voting,  they  could  not  take  notice  that  that 
implied  a  fettlement ;  for  a  bare  refidence  might,  by  the     > 
conftitution  of  the  corporation,  entitle  him  to  that;  and 
his  voting  was  an  a£l  that' related  to  thp  corporation,  and 
QQt  to  the  parifhr 

in.  Of 
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III.  Of  ibe  kind  ^ tior  icz  neceffary. 

Ifthcparifhfuf.  160.  JRfx  V.  St.  Nicholas,  Trinity  Term,  8.  fFi//.  «, 
'lfide''fix°'U^  2.  Salk.  472.— The  faa  was,  That^.  being  legally  fettled 
oftcr*  giving  *^  ^''  Nicholas^  came  clandeftiiiely  into  the  parim  of  5/. 
him  relief,  the  Helen^  and  lived  there  fix  years  without  giving  notice 
Court  B  R.  during  all  that  time,  at  the  end  of  which  he  was  fcnt  back 
willprcfomc     to .^1^^  p^j-jfl^  ^f  ^t.  Nicholas.^TuE  CouRT.     If  it   had 

te^tocd  that  **  appeared  upon  the  order  that  tljc  parifh  of  St.  Helen  had 
no  notice  was  taken  notice  of  A.  and  looked  upon  him  as  one  of  the 
given.  parifli;  as  by  relieving  him,  making  him  an  officer,  &c. 

^,  Uv.  22.  ^'^  ^^^  ^a^^'  ^^^'"  ^^  ^^^^S  a  time,  we  would  have  prefumed 
Coi^.  381.  notice  given,  bccaufc  tlie  notice  need  not  be  exaflly 
proved ;  for  tlie  churchwarden  to  whom  it  was  given, 
;ind  his  witnefles  attefting  the  matter,  may  be  dead  ;  but 
it  is  returned  on  this  order,  that  he  clandeftinely  removed, 
lo  that  he  might  eafily  continue  in  the  fame  oiannor  ; 
and  in  fuch  a  cafe  we  muft  conftrue  the  ilatute  ftri^tly. 
Order  confirmed* 

Thcs.*4'WilU      idu  Rex  V.  Talbury,    Hilary  Term,   S,  fTiH.  2.    Foley,, 

«^aniior'of*  *^3*~''^^^'^'''   £/W  was  boni  in   Talhury,    and    ferved 
r!  J*c  *2°?.  °7,  fcven  years  apprenticeflup  there,  which  ended  in  the  year 
»nd  nothing    '  1^93*     In  the  year  1694,  the  blackfmith  tliat  lived  at 
Ihaij  be  cquiva- /y?o;i  dying,  the  principal  inhabitants  oi  Fofion  invited 
km  to  notice,    the  pauper  Blood  to  come  and  take  the  Ihop  of  the  late 
irpaSu?*'  Wackfaith  there.     He  accordingly  went  thithcr>  and 
rijics.         '^     rented  the  fhop  and  a  chamber  of  the  widow  of  the  for- 
Cirth      «       ^^^  blackfmith  for  a  year,  at  fifty-two  fhillings  9-year, 
^.  Saik.^476.     ^"^  followe'd  tlie  trade  of  a  blackfmith  for  one  whol« 
Foley,  114.      year,  was.  publicly  employed  l)y  the  lord  of  the  manor, 
?ee  s.  c.  poft.  the  vicar,  and  many  other  inhabitants  of  Fofton,  but  gave 
under  '^«  "«"^«  no  norice  in  writing.     He  married  in  Talbury,  and  had  a 
pi   ixv.   •^^  cUndcftine  lodging  there.     Two  juftices  remove  him 
and  his  wife  to  Fojton,  and  on  appeal  the  fefliona  quafh 
their  order. — Per  Curiam.     This  public  notice  taken 
by  the  parilli  might  perhaps  have  latisficd  the  ilatute 
If  Jac.  2.  c.  17.  ;  but  there  being  doubts  concerning  the 
notice* prefcribed  by  that  aft,  the  ftatute  of  tlie  3.  £^4. 
fVill.  tk  Mary^  c,  11.  was  made  to  explain  it;  and  this 
late  ftatute  hath  particularized  the  notice,  and  what  (hall 
be  tantamount  to  it,  and  what  not :  but  this  is  not  among 
the  particulars  of  that  ftatute ;  for  which  reafon  the  order 
was  confirmed  {a), 

(«)    Mr,  Foley  reports   this  cafe  faid,  that  BtodJ  rented  a  Ihcp  and 

from  a   note  of  Mr.  *Jufi\c€  TkrtoH,  chamher  for  fifty*two  pounds  a  jear 

who  was  otie  of  the  jufttces  of  the  in  Fg/^M,  which  ii  evidently  a  mifr 

courtof  king's  bench  in  Hilary  Term  take.      See  Comb.  ^St.^^^^'^  ^f 


in  the  eighth  year  of  king  William*      Ma.  Bctt* 
5.  Mod.  33P.      In  S.«ik*  476.  it  »« 


162.  Rf» 
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162.  Rexv,  Cbertfeyj    Aticbaelmds  Term^     II.  ff^lL  j.  the  notice re« 
K.JAd,A,tjL. — ^Execution  was  taken  to  an  order  of  fcf-  quired  by  the 
&11S,  tbat  the  only  ground  of  fettlemcnt  of  the  pauper  jo-oco.2.  c.jj. 
spears  upon  the  order  to  have  been,  that  the  banns  of  j?^^' JJ  j^^^^'j^^ 
aatrimony  of  a  poor  pcrfon  were  publifced  in  theparifh-  not  fofficicnt 
church  ;  and  the  notice  given  to  the  parifh  muft  not  notice  under 
cnhr  be  in  writing,  but  the  other  ceremonies  required  by  3«Wili.&Mjry, 
iie'ibtute  3.  WilL  kg  Mary,  c,  1 1,  muft  be  obferved,  and  fc„y^f'"*  * 
tsax  being  an  explanatory  ad  cannot  be  taken  in  equity. 

-^Peh  Cu  r  1  AM.     Let  the  order  be  qualhed. 

163.  Rex  t7.  jihhtts  Lanrky^    Hilary  Term,    2.  Geo.  1,  A  refidence  ina 
£i>rroR*s  MSS. — Two  juftices  rhade  an  order  to  remove  P**"'^!  attcnd- 
jUm  Crtify  and  Sufan  his  wife  from  the  parifh  o(  Jldsn-  f,"f  ^n'^J^. 
2n  to  tic  parifh  oi  Jbbotts  Ltmgley,    The  parifli-ofEcers  workon  ttie 
rf  A^^ts  Langley  appealed  againft  this  order  at  the  next  highways,  hair* 
general  quarter  feflions  of  the  peace  held  at  St,  Alhmis  for  '»"?  »  p^  'n  the 
ihatdivition  of  the  county  of  Herts,  and  the  fcflions  con-  church,  and  par- 
finned  the  order,  and  ftatcd  the  following  cafe:  Jt^hn^l'l^^^^^^ 
Cftby  bad  obtained  a  legal  fettlement  in  the  parim  of  of  forty  yean, 
Hiuts  Langley^  and   afterwards,  about    two-afnd -forty  win  not  gain  a 
years  ago,  he  removed  with  his  wife  and  family  to  jflden-  fc«ii«n«>t>  »«- 
bam^  where  he  took  a  houfe  with  the  knowledge,  as  he  iJj^V'^'bJbce* 
believed,  of  the  churchwardens  and  overfecrs  oi  Jidenhamy  ^en^ur^LnT 
and  continued  to  live  and  keep  a  public  and  open  ihop  to  the  ftatute; 
dacre,  without  any  molefiation  from  that  time  until  the  ^'"ocoile^w^ 
prefent  order  of  removal  was  made.     His  removal  to  the  «^^»^«>hewcYer 
paiiih  of  AUenbam  was  fubfequent  to  the  palling  of  the  ^^^^i  ^\ 
natute  of  i.  Jac.  2.  c.  17.    On  the  ift  of  O^ober  1688  a  ctnfiruaivg n^^ 
Ucence  was  granted  to  him  by  the  juftices  of  the  county  <<>«• 

for  the  buying  and  felling  of  corn  and  other  grain  ;  and  s.  c.  Foley, i  to,, 
he  kept  a  public  alehoule  in  the  faid  parifh  of  Jldenham  s.c!  Sua  V,s!' 
for  upwardsoffix-and-thirtyyears,  which  houfe  was  pub-  S.d.Bar.K.K. 
licly  known  to  and  frequented  by  the  officers  of  the  pa- 
ri(h.     During  his  refidence  in  this  houfe  the  church- 
wardens and  overfcers  of  the  poor  diftributed  to  him, 
among  other  parifhioners,  certain  yearly  gifts  and  cha- 
rities which  were  reputed  to  be  given  annually  to  the 
parifhioners. and  inhabitants  of  Aldcnham  only.     He  had 
alfo  five  l<^itimate  children^bom  to  him  in  this  houfe, 
which  were  publicly  chriftened  by  the  minifter  of  the 
parifh  ;  and  foon  after  his  going  there  he  was  placed  by 
the  churchwardens  in  a  feat  in  the  parifh-church  as  one 
of  the  parifhioners.     In  the  reign  of  king  James  the  fe- 
cond  he  performed  watch  and  ward  in  the  laid  parifh  as 
in  inhabitant  thereof,  and  ferved  as  a  juryrnaa  in  feveral 
court  leers,  did  his  duty -work  yearly  on  the  higliways, 
orpaid  the  furveyor  to  be  cxcufed,  in  the  fame  manner 

as 
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Rix  V.      as  the  reft  of  the  parifliloners  there.    Upon  thefc  orderaj 
Abbotti     being  removed  into  the  Court  of  King's  Bench^  a  rule  was 
Lamolbt.    granted,  on  the  motion  of  Mr.  Filmer,  to  fhew  caufc 
why  they  (hould  not  be  qu allied.— Mr.  Reeves,  agaiaft 
the  rule,  contended,  that  if  all  thefe  fafls  had  happened 
after  the  paffing  of  the  3*  ffllL  l^ Mary^  c.  xi.  they  -would 
not  amount  toluch  a  notice  as  the  Legiflature  requires  fot, 
the  purpofe  of  a  fettleraent.     Where  a  pcrfon  goes   into 
a  parifli  under  circumftances*  which  render   hiixi   irre^ 
moveable,  as  if  he  rent  a  tenement  often  pounds  a-year, 
or  be  a  yearly  hired  fervant,  no  notice  is  neceflary  to  be 
ffiven,  as  was  decided  in   the  cafe  oi  St,,  Nicholas  %f.  Su 
(ft)  Salk.  473.  llelen*s  (a)  \  and  as  the  Legiflature  has  dcfcribed  the  perfons 
Ante,  pascia4*  ^^q  fhall  gain  a  fcttlement  without  notice  in  writings 
P*"  *^^  all  perfons  who  do  not  come  within  thofe  defcriptions 

are  now  excluded  from  gaining  a  fettlement,  unlefs  they 
have  givbn  fuch  notice  ;  for  it  was  decided  in  the  ca/e  of 
(A)  Salk.  5)4.    jRcg,  V,  Buckingham  (^),  that  there  cannot  be  an  implied 
Ante,  page  123.  notice^  for  that  nothing  will  make  a  fettlement   under 
P*-»S9<  tht  ^.  Will.  &  Mary y   c.  11.  that  comes  not  within  the 

very  words  of  the  aft. — Mr.  Filmer  contra.    The  quef- 
tion  in  this  cafe  is,  Whether  the  fafts  as  ftated  by  the 
feffions  do  not  amount  to  fuch  a  notice  as  will  enable  al 
perfon  to  gain  a  fettlement  under  the  ftatute  of  13.  is^  14. 
Car.  2.  c.  12.  the  profeflcd  objeft  of  which  was  only  to 
prevent  clandeftine  fettlements  P    and  the  fubfequent  fta- 
tutes  will  make  no  difference  in  the  kind  of  notice  which 
is  neceflary  ;   for  the  i.  Jac.  2.  c.  17.  only  means  that 
the  forty  days  ftiall  be  accounted  from  the  delivery  of  the 
notice,  and  tlie  3.  Will,  i^  Mary^  c.  1 1.  that  they  fhall  be 
reckoned  from  tlie  time  fuch  notice  is  publi/hed.     In  the 
(<)  I. show. II.  cafe  oiRex  z\  Payne  (r),  it  was  determined  that  remain- 
Carih.  a8.        ing  abovc  forty  days  after  taking  a  houfe  of  three  pounds 
3.  Mod.  127.     a-year,  and  being  rated  to  the  poor  there/  would  make  a 
good  fettlement  within  the  i.  Jac,  2.  c.  17.  tliough  there 
was  no  notice  in  writing  given  to  the  churchwardens ; 
for  the  Court  faid,  this  was  fufficient  notice  within  thtf 
intent  of  the  ftatute,  though  not  within  the  letter  of  it; 
{l\  Saik.47».    and  in  the  cafe  of  St.  Nicholas  v.  St.  Helenas  {d}y  it  waS 
Ante,  page  114,  faU  by  the  Court,  that  if  it  had  appeared  upon  the  ordW 
p  •  *^'  that  the  parifli  had  taken  notfce  of  the  pauper,  and  looked 

upon  him  as  one  of  the  parifli,  as  by  relieving  him,or  mak- 
ing him  an  officer,  in  fuch  cafe  they  would  have  prefumcd 
notice  from  an  unmolefted  refidence  of  fix  years. — fACEi 
yuftice.  All  thcfe  fafts  put  together,  and  hippofing  theifl 
to  be  done  before  the  ftatute  of  3.  fVill.  &  Mary^  c.  ii* 
will  not  amount  to  fuch  a  conftruftive  notice  as  willgain 
a  fettlement;  for  the  ftatute  i.  Jac.  2.  c.  17.  exprefsly 

requirCl 
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requires  that  the  notice  Ihall  be  in  writings  and  therefore 
lam  of  opinion  that   the  orders  ought  to  be  affirmed. — 
Reynolds,  Juftice.      The  ftatutc  of  the  i.  Jac,  2.  c.  17. 
s  very  clearly  and  pofitively  expreflcd,  and  it  is  certainly 
apbnatory  of  the  13.  t^  14-  C^r.  1.  c.  12. ;  and  thecon- 
Inftions  on  it  have  certainly  gone  fo  far  as  to  allow  cer- 
to  afts  to  be   equivalent  to  notice  in  writing.     But  1 
CDoccivc,  that  the  ftatnte  of  3.  Win.  ^  Mary,  c.  it.  has 
cut  up  by  the  very  roots  all  the  refolutions  which  took 
^ce  on  this  fubjeft  nndcr  the  ftatute  of  i.  Jac.  2.  c.  17. 
The  performance  of  ^A^atch  and  ward  docs  not  fettle  a  man, 
but  paying  to  a  rate  for  the  repair  of  the  highways  would 
faft  done  it.     1  have  frequently  wondered  how  it  was 
poffible  in  anv  cafe  to  fupply  an  irregular  fcttlement  by  the 
sfiftance  of  a'  conftru^ive  notice.     I  am  of  opinion  with 
By  brother  Page,   that  the  orders  Ihould  be  affirmed.— 
^OBYN,  'Juftice.      I  do  not  think  the  ftatute  3.  Will,  t^ 
MaryyQ,  ii.  alters  the  ftatute  l.Jac,  2.  c.  17.  with  refpeft 
to  perfons  coming  into  a  parilh  between  the  time  of  paf- 
fing  the  one  and  the  other.    The  fafls  as  ftated  in  this 
^fc  are  extremely  ftrong.    The  feating  him  in  the  church 
n  ftrong  evidence  of  the  right  of  fcttlement;  for  he  was 
6ated  there  as  a  pariftiioner,  which  is  an  exprcfs  acknow- 
ledgment on  the  part  of  the  churchwardens  andoverfeers 
that  he  was  in  fa^  a  parifhioner.     But  the  words  of  the 
ftatute  being   pofitive,  no  colleftidn  of  fafts,  however 
ftrong,  can  be  tantamount  to  a  notice  in  writing;  and  to 
conftrue  them  in  the  prefent  cafe  as  amounting  to  a  no- 
tice in  -writing,  would  be  afling  in  direft  contradiftion 
to   the  Lcgiflature. — Raymond,  Chief  JuJIice,  being  an 
inhabitant  oi  Jbbotts  Lanp ley,  iccWn^d  giving  any  opinion 
upon  the  cafe.     The  orcfer  of  removal  from  Aldenham  to 
Abb^tti  Isangley  was  therefore  unanimoufly  affirmed  {a): 

(^)  Tb>s  cafe  14  rcponcd  Foley 
,jo.  who  f»ys>  that  the  order*  were 
^oaOiedy  and  tte  fa^  held  to  be 
tantaaiooot  to  a  notice  in  writing. 
Jo  S.  C.  I-  »ar.  K.  a  185.  and 
$.  C.    Stran£«,  853.  however,  it  is 

Ijfci*  rt»a«^  «h^  Court  held  the  1 .  Jac.  a . 

c.  17-  to   ba*«  •>«*»»  '"•^c  purpi»fely 
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and  to  require  notice  in  writing  $ 
and  therefore  that  it  was  no  fettle- 
meot.  Bat,  fays  M a .  Bnr  t,  in  ex- 
trad^ing  this  cafe  from  FoUyy  in  tlie 
former  edition  of  (his  work,  ^^  this 
**  was  adeti^mination  on  the  i,  Jac.  2. 
<*  c.  z  7,  and  it  is  no:  very  material 
*^  which  reporter  \&  right.** 


Rsx  tr. 

Absotts 
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IV.  Cy THE  TIME  and  MAKNER  df  rejideticyn 

ntftriy  dayt  164.  Rfx  V.  Cirencefievy  Hilary  Ternty  io.  Geo.  1 
vefidence  need  Strange^  579. — Itwasftatcd,  that  an  apprentice  was  bourn 
"^d^fr  *^^^^  parifli  of  J.  and  lived  tlierc  off  and  on  for  thro 
Separn?  Md  quarters  of  a  year.  Exception  was  taken  that  this  wa 
the  unemtnttYtt  T^o  fettlement,  iince  be  might  not  inhabit  forty  <}ays  to 
whole  lime  gether. — Sedper  Curiam^  That  is  not  ncceilary  :  and  th( 
8.  c.  z.  SeOion  ^^^'^^  ^^^  making  it  a  fettlement  was  confirmea* 

Cafes, page  t79i  pt.  %i^. 

Arefidencyin        165.  Aex  v.  Sutley^    Trinity  Terntj    i6.f^  it.  Geo,  2, 

Che  fame  pari(h  Surr.  S.  C.  107.— The  pauper  took  a  leafe  of  a  windmiL 

tlwueh^risnot ^^  ^^  parilh  of  Benhall^  at  fourteen  pounds  a-year,  foi 

upon  the  teae-   ^^  ttxtti  of  three  yearSj  and  about  tlie  fame  time  hired  i 

nent  occupied  cottage  and  a  pie<te  of  land  iil  the  (^me  parifh  of  three 

thcrciii.  pounds  a-year-     It  was  infixed  on  the  one  fide,  tliat  a 

windmill  wa^  not  a  proper  tenement,  becaufe  he  had  hired 

a  diftinft  cottlge  to  refide  in.    On  the  other  fide  it  was 

faid)  that  it  was  not  neceilafy  to  He  in  the  mill,  it  being 

enough  that  he  lived  in  the  cott^lge,  which  he  rented  in 

the  feme  parifli. — ^The  Court*    Whether  a  mill  be  a 

dwelling  or  no,  it  is  ftill  a  tenement,  and  the  pauper  re-* 

fided  in  the  fame  parilh*    If  he  had  not  lived  in  the  fame 

i>arifh,  it  would  not  have  gained  a  fettkment ;  but  ke 
ived  in  the  fame  parifh,  and  rented  feventeeh  pounds 
a-year  in  it. 

The  rrfUUac*         166.  Rex v. Inhabitants ofSowtoHj  ITtlary  Temij  t2.Geo.  2* 
need  not  be  on  J^^^.^  5,  c.  1 25.— The  cafe  ftated,  that  Thomas  fVtils,  the 
whiSuhe**  rtt  P*"P^''>  ^^^  feveral  years  together  rented  an  eftatc  in  the 
•ccwpiei.  ^     faid  parilh  of  Sowton  of  upwards  of  lool.  a-year,  and 
thereoy  gained  a  legal  fettlement  there  for  himfelf  and  hli 
faid  children  ;  and  that  being  conliderably  in  arrcar  for 
the  rent  of  tlie  faid  e{tate>  his  goods  were  dillrained  fox* 
fuch  rent  ; .  and  after  fuch  diftrefs,  he  the  faid   T  W* 
quitted  the  faid  eftate  to  his  landlord ;  and  having  an 
eftate  in  his  ownj^ight  for  fome  term  or  terms  of  yeari 
in  the  parilh  oiSydbury^^  of  19L  los.  a-yea.r,  in  the  pof- 
feflion  of  one  Greenjlade^  as  tenant  to  him  thereof  for  a 
term  of  years  then  unexpired,  on  or  about  the  ad  of 
November  laft  left  his  faid  children  (the  faid  R.  then  of 
about  the  age  of  22  years,  the  faid  a.  of  about  the  age  of 
19  years,  the  faid  M,  then  about  16  years  old,  the  laid  J* 
about  13,  and  the  faid  A.  about  8  years  old)  at  a  public 
alehoufcin  the  faid  parilh  of  Sowton^  none  of  the  faid  chil- 
dren having  tli6n  or  lince  gained  any  fettlement  by  any  ad 

of  their  own,  and  went  into  the  faid  parilh  of  Sydbury ;  and 

in 
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inconfidcTationofSLpaidhlmbyhis  faid  tenant,  accepted  &nc«. 
afnrrender  of  the  faid  term,  and  had  poiTeffion  ofthefaid  '""5  *"^J, 
pitmifes  in  Sydbwry  delivered  to  him,  and  the  keys  of  the  '^  ovtow. 
houfe  thereof;  and  from  thetime  of  his  fo  going  into  the 
bH  ptriih  of  Sydbury  lodged  at  a  public -houfe  there, 
about  half  a  mile  diftant  from  the  faid  premifes,  and 
tbere  tarried  for  about  the  fpace  of  five  weeks,  and  in  that 
time  looked  after  his  faid  cftate,  and  employed  workmen 
to  nuke  the  hedges  and  cut  wood  thereon,  and  fold  the 
fame,  and  employed  perfons  to  weed  foqie  turneps ;  and 
went  from  the  faid  pariQi  of  Sydbury  to  the  faid  parifh  of 
Sewt^ntofet  his  children,  and  tarried  there  about  a  week ; 
and  went  again  to  the  faid  pariCh  of  Sydbury^  and  lodged 
tt  the  faid  public^houfe,  and  looked  after  his  faid  eftatc 
and  managed  the  fame  as  aforefaid,  and  frequently  went 
ioto  the  faid  parifh  of  SowtoH  to  fee  lys  children  as  afore'- 
£ud,  and  to  other  parifhes  to  fee  his  friends,  and  as  his 
bofinefs  and  occaiions  required  ;  and  that  he  was  in  the 
iaidparifli  of  Sydbury^  lodging  as  aforefaid,  from  the  iaid 
2d  of  November  till  fome  time  in  j^/r/7  jBallowing,  and  took 
the  fame  for  bis  home  or  habitation,  apprehending  he  had 
Aft  others  and  that  fome  time  in  the  faid  month  of  jiprit 
he  conveyed  away  his  eftate  and  intereft  in  the  faid  pre- 
aufesand  came  back  to  Sdv/f^M,  whereupon  the  (aid  order 
was  m^dc  ;  acnd  that  he  was  an  Sydbury  more  than  for^ 
days  in  the  whole,  but  did  not  tarry  nor  was  there  forty 
dajrs  fuoceffively  or  at  any  one  time,  but  was  as  long  time 
abfent,  in  the  time  aforefaid,  from  the  faid  pariih  of  Syd* 
bury  as  he  was  there ;  but  that  he  had  no  bedding  or  any 
houihold  goods  in  the  faid  houfe  on  the  faid  premifes, 
nor  any  ftock  thereon,  nor  paid  any  taxes  or  rates  within 
that  time  ;  and  that  whiift  he  was  in  tlie  faid  parilli  of 
fyihtry<i  he  always  lodged  at  the  faid  public-lioufe  as  a 
gaeft  or  traveller,  having  made  no  agreement  for  his  diet 
or  lodging  ;  and  that  he  fometimes  eat  with  the  family, 
httt  generally  providbd  his  own  meat,  and  pajid  only  for  his 
drink  as  other  guefts,  the  mafter  of  the  iaid  public-houfe 
not  expecting  any  thing  for  his  lodging  and  for  what  he 
fid  eat  with  the  laid  family  ,  and  that  diere  was  no  par* 
ticiilar  room  or  bed  in  the  faid  public-lmufe  kept  or 
igreed  to  be  kept  for  him ;  but  that  he  lodged  fometimes 
in  one  bed  and  fometimes  in  another  in  the  laid  houfe, 
as  beft  fuited  the  convenience  of  the  family,  and  accor- 
ding a6  they  hakl  other  gueil^  And  this  court  [the  fef- 
^s]  being  <^  opinion,  ^^  that  the  faid  'fhomas  frills  the 
'*  iiilher  did  i%ot  by  his  having  fuch  eftate,  and  his  fo 
"^'beiogfai  tivefaid  pariAi  ^f  Sydbury  as  aforefaid,  gain  any 
^  fettlement  in  the  iaid  pgnri^  for  hitnfelf  or  any  of  his 
Vol.  11,  K  •'faid 
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Rsx  V.       "  faid  children,"  doth  therefore  vacate  and  make  vou 
'''J*"''^^*''^' the  faid  order  ;  and  the  fame  is  hereby  made  null  an« 
owTOH.    Yoid.     The  counfel  for  the  motion  argued,  that  Thoma 
fPll/s^s  fcttlement  appeared  plainly  to  be  in  Sydbwyy  hav 
ing  come  thither  to  live  upon  his  own,  and  having  bcc* 
irremoveable  froin  it  f  and  having  refided  there  more  thai 
forty  days  in  the  whole  :  and  it  was  not  neceflary  to  refi<}i 
in  his  own  houfe ;  reiiding  in  the  pariih   is  fufiicient 
The  counfel  for  the  pariih  of  S^i/^wry  urged,   tliat  thi 
man  and  his  children  were  once  legally  fettled  in  Sotvton 
that  the  order  does  not  fiate  what  term  he  bad  in  thi< 
•     eftatc  at  Sydburyy  or  how  he  came  by  it,  or  whether  it  wai 
a  beneiicial  intereft  (and  the  Court  wiJJ  not  prefume  an] 
of  thefe  matters)  ;  nor  is  the  manner  of  his  living  anc 
reiiding  in  this  pariih  fuiiicient:  it  is  notfufficlent  unlcfi 
the  perfon  comes  t^  reiide  as  a  parilhioner,   and  witii  2 
deiign  to  fettle  and  mhabit ;  for  without  that,  it  was  in- 
.lifted  by  them  that  he  could  not  gain  a  fettlement.     Bui 
tliat  was  far  from  being  this  man's  cafe.    He  was  fettled 
at  Sowtofty  and  left  all  his  faniily  tliere.     He  did  not  re- 
move with  his  family,  nor  reude  upon  the  eftate,  but 
lodged  at  a  public-houfe  as  a  gueil  or  traveller  ;  and 
conie^uently  not  as  an  inhabitant :  and  he  did  not  refide 
there  tor  forty  days  together  ;  but  was  as  long  abfent  as 
prefent. — Lee,  Chief  yu/itce^  on  the  gucfiion  whetlier 
this  kind  of  reiidence  was  fuificient,  faid,  a  reiidence  in 
.  any  place  for  forty  days  being  irremoyeable  from  thence 
(a)  Barr.  S.  C.  ganis  R  fettlement,  as  in  the  cafe  of  Harrow  v.  Edgware  (a). 
P-  ••  There  is  fuffitient  flated  here  to.  fhew  that  he  had  quitted 

I**Se(n  SV  4!^!  the  other  place  and  came  to  Sydbury  to  make  it  his  home 
s.  c!  Andr.345.*  ^^  hiibiiation :  and  by  tlie  old  law,  a  man  after  three  days 
i.s.(r.0af.2tx.  was  looked  upon  as  an  inhabitant :  the  firfl  day  he  was  a 
Anie,  |Mge  ti.Jiranger^  the  fecond  a  gutflj  and  the  third  an  inhabitant. 
P^'  4$-  [t  makes  no  difference  whether  the  reiidence  was  at  his 

own  houfe  or  at  another  perfon's,  or  at  an  alehbufe :  he 
was  forty  days  in  an  irremoveable  ilate  in  Sydbury.  The 
fa£Vs  flated  are  afts  of  occupation  and  evidences  of  enjov- 
ment,  and  forty  days  refidence  in  the  pariih  in  the  whole, 
tliough  not  fuccefnve,  is  fufiicient  to  gain  him  a  fettle- 
ment. The  other  three  Judges  concurred  in  the  fame 
opinion ;  and  it  was  held  tliat  he  had  gained  a  fettle- 
ment in  Sydhury. 

O  M  If  a  perfon  aU        1^7.  Rex   v»   Lowefs^    Eafier  Term^   16*  G/^  J.  Surr. 

rJJL.  tcrnateiy  reMc  ^  Q^  j^c — Two  jufliccs  rcmoved  Edwovd  Morgan  from 

'^•^"    ry7inTte ''^  the  narilh  of  Lowefs  in  tlie  county  of  Radnor,  to  the  parifh 

whole  in  each  •  ©f  Lanjtcphan  in  tlie  fame  county.    Upon  appeal»  thcfcf- 

of  cwo  parifhcs,  the  fcttlcmoit  (hall  be  where  be  lodged  the  UUt  nitht. 

iions 
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fions  quadh  the  order,  fuhjcA  to  the  opinion  of  this  Court 
upon  the  following  cafe :  Edward  morgan  was  hired  for 
a  year  to  ontjobn  WilUants^  of  the  parifh  of  Lanftephan^ 
where  his  ma{{er  occupied  his  Own  eftate.    He  continued 
with  his  mailer  in  Lanftephan  till  Ibttie  time  before  St. 
P<r«r's-tide,   when  his  mailer  and  family  removed  to 
Lnuejs^  in  which  pariih  his  m^fter  rented  Smother  farm. 
That  he  continued  with  his  mailer  in  LvwefsvMi  the  i6th 
of  ^amATTf  following  altogether^  When  his  mailer  with 
his  iamily  removed  to  the  parifh  of  Lanfiiphan%    The 
Joaflcr*  after  his  removal  to  Lanftephart^  conftantly  re- 
fided  there ;  but  the  pauper  was  fent  by  his  mailer  back 
to  Lo%v€fs^  to  thraih  and  look  after  his  mailer's  cattle. 
The  panpcr  ftaid  in  Ijxwefs^  upon  his  mailer's  biiiinefs^ 
two  or  three  nights  and  days,  and  eat  and  lodged  there ; 
and  then  returned  again  to  Lanftephan  lot  tw  o  or  tliree 
days  or  a  week  at  a  tirn^,  and  eat  aUd  lodged  there^  and 
Ihen  returned  again  to  Zott/^  in  like  manner  as  aforefaid  ; 
and  fb    continued  between  the  faid  parifhes  to  the  end 
of  his  year,  which  was  the  i  *jth  of  May  following.    The 
pauper  is  very  poiitive  he  never  continued  forty  days  to- 
gether in  either  of  the  faid  pariihes  after  the  faia  iixteenth 
of  January  \  but  that  he^  lived  and  reiided  as  afofcfaid 
laore  than  forty  days  in  the  whole  in  each  pariih.    That 
he  verily  believes  he  reiided  moil  part  of  the  latter  part  of 
his  lervjce  in  Lanfuphan^  and  lodged  thete  the  lail  night ; 
and  from  thence  went  to  L^ivefs  in  the  tnoming,  and  took 
fome  cattle  of  his  maimer's  from  thence  to  the  Hay -fair, 
¥rhere  the  pauper  finiihed  bi^^fervice.— Ma.BsARcaoFr 
argued  for  quaibing  this  order  of  feflions,  for  fliat  the 
pauper's  fettlement  was  in  Lanftephan. — Mr   Le^tis  ar-^ 
gued  in-  fupport  of  it ;  and  Obterved)  that  it  is  not  pofi-» 
tiTelv  alledged  *'  tb&t  the  pauoer  lodged  the  laft  night  in 
•*  hanftephany^  he  only  verily  believed  that  he  did.-^THB 
Court  held  him  to  be  lafl  legally  fettled  in  Lanftephan, 
Order  of  fefiions  quaihed. 

1 68.  Rex  Vi  St.  Mlchaets  in  Bathj  Eaftit  Term\  2  U  Gee.  3. 
t>augl.  636.— The^ioutt  of  qtiattet  feiflions  for  the  county 
oi  Samerjet  confirmed  an  order  of  twojufliees  for  the  re- 
moval of  Jehh  Freeman  ftom  Wak^tt  to  St.  Alicha§l*s  in 
Bothy  and  ilated,  That  the  pauper  being  entitled  to  two 
freehold  houfes  in  U^alcott^ont  of  thevaltie  ofafil.a  year, 
the  other  of  26I.  a-yeir,  in  1778  conveyed  them  by  Icaft 
and  releafe  to  trufiees  ih  trufl  to  be  fdld,  alld  the  money 
anfing  from  the  fale  to  be  paid,  firil  in  difcharge  of  two 
mortgages  due  thereon  amounting  to  500!.  afterwards  to 
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Rex  V.  •*  faid  children,"  doth  therefore  vacate  and  make  v 
Ikhabitants  jj^g  jfjjj^  order  ;  and  the  fame  is  hereby  inade  null  s 
void.  The  counfcl  for  the  motion  argued,  that  Ybot 
ff^ii/s^s  fettlement  appeared  plainly  to  be  in  Sydbury^  h 
ing  come  thither  to  live  upon  his  own,  and  having  b( 
irremoveablc  froin  it ;  and  having  reiided  there  more  tl 
forty  days  in  the  whole  :  and  it  was  not  neceflfary  to  rel 
in  his  own  houfe  ;  reiiding  in  the  parifli  is  fufiicic 
The  counfel  for  the  pariih  of  5^i/^2/ry  urged,  tliat  t 
•man  and  his  children  were  once  legally  fettled  in  So^wu 
that  the  order  does  not  fiate  what  term  he  had  in  t 
eftatc  at  Sydhury^  or  how  he  came  by  it,  or  whether  it  v 
abeneiicial  intereft  (and  the  Court  will  not  prefume  a 
of  thefe  matters)  ;  nor  is  the  manner  of  his  living  a 
reiiding  in  this  pariih  fuiiicient:  it  is  notfufficient  unl 
the  perfon  comes  t^  reiide  as  a  parilhioner,  and  witfj 
defign  to  fettle  and  mhabit ;  for  without  that,  it  was  i 
.lifted  by  them  that  he  could  not  gain  a  fettlen>ent.  J3 
that  was  far  from  being  this  man'&  cafe.  He  was  fettl 
at  Sowtoriy  and  left  all  his  faniily  there.  He  did  not  r 
move  with  his  family,  nor  reude  upon  the  eilate»  bi 
lodged  at  a  public-houfe  as  a  gueft  or  traveller  ;  an 
confei^uently  not  as  an  inhabitant :  and  he  did  not  refi< 
tbei*e  tor  forty  days  together  ;  but  was  as  long  abfent : 
prefent. — Lee,  Chief  Ju/Itce^  on  the  gueftion  wfaetiu 
this  kind  of  refidence  was  fufficient,  faid,  a  reiidence  i 
.  any  place  for  forty  days  being  irremoyeable  from  tbenc 
(«>  Burr.  S.  C.  gauis  a  fettlement,  as  in  the  calc  of  Harrowv.  Edgware  (a] 
P'  '•  There  isfuifitient  Hated  here  to.fliew  that  he  had  quitte 

i**Se*m  SV  4K  ^^^  °^^^^  P.'**^  ^"**  ^^^""*^  *°  Sydhury  to  make  it  his  horn 
s.c.  Andr.345'  ^^  habitathn :  and  by  tlie  old  law,  a  man  after  three  day 
i.Scir.Caf.atx.  was  looked  upon  as  an  inhabitant :  the  firft  day  he  was  « 
Anie,  {Mge  ti.Jiranger^  the  fecond  a  gucfty  and  the  third  an  inbahiiant 
^^'  ♦*•  It  makes  no  difference  whether  the  reiidence  was  zt  h\i 

own  houfe  or  at  another  perfon's,  or  at  an  alehbufe ;  he 
was  forty  days  in  an  irrcmoveable  ftate  in  Sydhury.  The 
fa£Vs  ftated  are  aAs  of  occupation  and  evidences  of  enjov- 
ment,  and  forty  days  refidence  in  the  pariih  in  the  whole, 
tliough  not  fiicceflive,  is  fufiicicnt  to  gain  him  a  fettle- 
ment. The  other  three  Judges  concurred  in  the  fame 
opinion ;  and  it  was  held  tliat  he  had  gained  a  fettle- 
ment in  Sydtury. 

a  if  Ifapwfonal-        1^7.  Rex  V*  Lowefs^   Eafier  Term^  16*  G/o.  3.  Burr. 
fJ^JL.  tcrnacejy  rcftje  ^  Q^  825.— Two  jufliccs  rcmoved  Edwovd  Morgan  irom 

'^•^"    2ry7in  tte"''^  the  pariOi  ofLowefs  in  tlie  county  of  Radnor,  to  tlic  parifli 
whole  in  tach '  o^  Lan/tephan  in  the  fame  county.     Upon  aj^al,  tbefef- 

ofcwoparifiiesy  the  fctttcmeAt  (hall  be  where  he  lodged  the  Uft  ntgbt. 
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fionsqnaih  the  order,  fuhjcA  to  the  opinion  of  this  Court  ^^x  v. 
ipon  the  following  cafe :  Edward  morgan  was  hired  for  J-^^*"' 
I  year  to  ontjobn  Wtlliaitis^  of  the  parifh  of  Lanftephany 
where  his  maifer  occupied  his  Own  eftate*  He  continued 
Irith  his  mailer  in  Lanfttfhan  till  Ibttie  time  before  f /. 
/K^A^'s-tide,  when  his  mafter  atid  family  removed  to 
hnnfs^,  in  which  parifh  his  Im^fter  rented  another  farm. 
That  hecontinued  with  his  mafter  in  L^ti;^  till  the  i6tK 
of  7a«iiir;r  following  altogether.  When  his  mailer  with 
his  ftroily  removed  to  the  parifh  of  Lanftephan.  The 
naftert  after  his  removal  to  Lanftephan^  conflantly  re- 
fided  there;  bat  the  pauper  was  fent  by  his  mailer  back 
to  Lffwefs^  to  thrafh  and  look  after  his  mafler's  cattle. 
The  pauper  flaid  in  I^wefs^  upon  his  mailer's  biifinefs^ 
tifo  or  three  nights  and  days»  and  eat  and  lodged  there ; 
and  then  returned  again  to  Lanjtefhan  fot  two  or  tliree 
days  or  a  week  at  a  tim^,  and  tat  aild  lodged  there^  and 
then  returned  again  to  LtnVefs  in  like  manner  as  aforefaid  ; 
and  fo  continued  between  the  faid  parifhes  to  the  end 
of  his  year,  which  was  the  1 7th  of  May  following.  The 
pauper  is  very  pofitivc  he  never  continued  forty  days  to- 
gether in  either  of  the  faid  parifhes  after  the  faid  iixteenth 
^i  January  ;  but  that  he,  lived  and  refided  as  afotefaid 
more  than  forty  days  in  the  whole  in  each  parifh.  That 
he  verily  believes  he  refided  mofl  part  of  the  latter  part  of 
his  fervice  in  Lanfupban^  and  lodged  thet^  the  lafl  night ; 
ftnd  from  thence  went  to  Loiue/s  in  the  tnoming,  and  took 
fome  cattle  of  his  maimer's  from  thence  to  the  Hay-fair« 
^hete  the  pauper  finifhed  hisfervicc.— Mr.Bearcbofi* 
^ed  for  quaibing  this  order  of  feflions,  for  that  the 
Super's  fettlement  was  in  iMrdtepban* — Mr  Lstris  ar-^ 
gucd  in-  fupport  of  it ;  and  Obferved,  that  it  \i  not  pofi-» 
tivcly  alledged  **  that  the  pauper  lodged  the  laft  night  in 
•*  Lanftephan^^^  he  only  verily  beheved  that  he  did.-^THB 
Court  held  him  to  be  lafl  legally  fettled  in  Lanftephan, 
Order  of  feffions  quaflied. 

I W.  Kix  V*  Su  Mlchaefs  in  Bath,  Eaftit  Terfn^  2  U  Gee.  3.  <f  •  ^»ti  i*fc* 
Dougl.  636.— The  <iotitt  of  qtiattct  fcfTions  for  the  county  '••"'W^t  has 
^Smerjet  confirmed  an  order  of  twojufliecs  for  the  re-  SSI^^i^f* 
tooval  of  Jehk  Freeman  ftom  Wak^tt  to  St.  MicbaeVs  in  fees  for  the  ^ji- 
£afi>  and  ftated,  That  the  pauper  being  entitled  to  two  mMt  of  his 
freehold  houfes  in  H^alcott^ont  of  thevaltie  ofafil.a  year,  dcbtjandafter- 
4e  other  of  26I.  a-ycar,  in  1778  conveyed  them  by  leafc  "^^^^^^  ^ 
^  refeafe  to  truftees  ih  trufl  to  be  fdld,  atid  the  money  formed^  fsJT* 
^tifbg  firom  the  fale  to  be  paid,  firfl  in  difcharge  of  two  fnudoiently  in. 
mortgages  due  thereon  amounting  to  cool,  afterwards  to  ««  pofleflion,  d 
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Rexv.       his  Other  creditors  Vsiteably,.  and  tti6  furpltis,  if  aAyv  tK3 
St.Michael's  j^im^  his  executors,  adimniftrators,  and  affigns :  that  the 
in  Bath.      J^Q^^f^s  ^^ere  both  let  to  otheV  pcrfoi>s  at  the  time  of  ttife 
conveyance,  and  the  pauper  then  fefidediA  aptitilic-iioiilb 
in  the  parim  o(  St,  Michael zt  the  rent  of  40I.  fcr  armufH^ 
which  he  had  occupied  feveral  years,  till  he  failed  :    that 
afterwards,  one  of  the  houfts  becoming  void,  the  tniftccfe 
having  tlie  po^fleffion  and  the  key  tliereof,  employed  dric 
Betty  Farranty  tlien  k  lodger  in   the  pauper's  h'outc,    t6 
clean  the  faid  vacant  houfe,  and  paid  ner  three  :ftiillin^^ 
for  fo  doing,  and  delivered  her  the  key  for  that  ptirpofe  ; 
which  having  done,  file. placed  the  key  Inthb  bar  of  tli^ 
public-houfe^among  Tome  other  things  of  her  o>X'fi  >Xrfiich 
flie'kept  there,   intending  afterwards  to  t^ -deliver  ft  to 
the  truftecs,  but  that  the  pauper's   wife  toolc   it   frorb 
thence,  and  took  pofleiGon  of  the  vacant  houfe,  and,  >Vith 
her  hufband,  had  continued  there  ever  fince  t6  the  time 
of  the  rem9val,  beiijg  in  tl^c 'whole  one  year  and  three 
quarters  :  that  one  of  the  trurtees  feeing   her  carrying 
her  goods  thither,  gave  her  notice  that  ihe  Was  dding 
wrong,  not  having  the  confent  of  either  the  truftees  ov 
crcditors  :  to  which  fhe  replied,    **  I  am  going  to  my 
*'  own  euatc,  for  I  and   the  children  can*t  lie   in  the 
**  ftrect  ;'^  that  tlie  premifes  had  not  yet  bden  fold  by  the 
truftets  :  that  the  val^e  thereof  was  about  650I.  it  pf e- 
fcnt,  but  at  the  time  of  the  conveyance  Was  fomethin^ 
more :  that  the  debts  owing  by  the  pauper,  for  *<«rhich 
fuch  truft  deed  was  executed,  including  the  two  mort- 
gages^ were  88 1 1.  and  upwards  :  that  it  did  not  appear  on 
that  deed  how  the  annual  rents  wcfe  to  be  dilpofed  of 
till  the  fame  fhould  be   made, — Dunning  and  jfjXTR- 
ROiTGHs,  in  fupport  of  the  removal,  contended,  that  tlie 
pauper  had  no  property  in  fValcott  by  which  he  eould 
gain  a  fettlement,  for  that  the  conveyance  di veiled  the 
whole  of  his  intereft  for  the  T)enefit  of  the  creditors,  the 
debts  being  more  than  the  value.     They  likened  this  to 
the  cafes  of  perfons  entitled  to  adminiuration  or  dower 
who  refide  without  adminiltration  being  granted,  or 
(«)  Burr.  Scttl.  dower  aiTigned ;  and  cited  Rex  v.  tVidworthy  \a)y  and  Rex 
Cafes,  No.  34.   ^,  Paw/wick  (^),  to  (hew  diat  fuch  perfons  do  not  gain  a 
ct'fcJ,^^^^^^^       fettlement  (c\    It  muft,  they'faid,  be  intended,  that  the 
Xe)Vi3:  Rex  J.  tru1>?es  were  tohave  the  immediate  profits,  as  they  had  the 
North  Curry,     poffcffion.     That  the  qifc  of  Rex  V,  Natland  {d}y  which 
(4/)3.Barr.Sctii.  v.  ou Id.  perhaps  be  relied  on  by  the  counfel  on  the  other 
Cjfei,  No.  247.  {^f\Q^  was  only  an  opinioij  of  Gould,  Jujllcey  on  die  cir- 
cuit, and  was  not  argued  on  the  merits  in  this  coirrt.    If 
they  were  to  admit  that  thepauper  had'a  right  toTiave 
rtlided  till  tlie  fale,  yet  th^y  infiftcd,  that  he  could  not 
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ll^re^oed  9  fcttlen^e^t  und^r  the  circnmftances  which      Rnx  v,  ^ 
^  ]iap|>ened9  becaufe  the  ppfeflion  was  acquired  byST.MicHAiL's 
wfoi^g.-T— GoutrD  and  Moi^ris  argued  againft  the  orders,     *"    ^^"* 
di^  ^  truftces  had  110  beneficial,  and  the  creditors  no^ 
l^gUs  intcrcft.     The  beneficial  intereft  remained  in  the 
gnptor  till  the  fale,  and  there  was  no  doubt  but  that  a 
ftttlcmcnt  might  be  acquired  by  an  equitable  cftate.     If 
die  cafe  differed  from  that  of  a  mortgagor  in  pofleflion, 
it  was   ftronger  in  favour  of  the  fettlemcnt,  becaufe  a 
foortgag^ee  has  both  theleg^l  and  a  beneficial  intereft,  TJiis 
<fid  not  rcfemble  the  cafe  of  Rex  v.  fVidworthy^  becaufe, 
till  adminiftration,  nobody  has  a  right  where  there  are 
fevcral  next   of  kin.     A  fole  next  of  kin  would  gain  a 
iettlement  hefor^  adminiftration.      In  liex  v.  Painfivick 
it  lyas  argued,  and  could  not  be  denied,   that  there  were 
many  things  that  might  bar  the  do.wer,  and  prevent  the 
affigniYient  from  being  ever  made. — Aston,  jujllce^  wa$ 
diflatisfied    with   the  decifion  in  that  cafe.     Here  the 
pauper  at  any  tiin^  might  have  prevented  the  fale,  by 
Dcndering  the  money.    The  truftees  could  not  have  main* 
taiaed  an   ejeftment  againft  him  till  after  the  fale,  and 
\i%  jqimng  with  the  vendee.     Thefe  were  private  tran- 
fifticai5>  "which  the  parifti  had  no  right  to  pry  into ;  and 
the  Court  would  not,  in  a  fpttlemcnt-cafe,  enter  into  the 
amount  of  a   man's  debts,  nor  enquire  whether  there 
would  or  would  not  be  a  furplus.     They  alfo  relied  on 
Rexv.  Ifatland^  and  mentioned  a  cafe  of  a  devife  to  truC-  ' 
tees  to  fell,  where  the  tcftator's  children  continued  to  re- 
fidc,  and  gained  a  fettlement ;  and  faid  it  ipufi  have  been 
the  fame,  jf  the  devife  had  be^n  to  fell  to  pay  debts.-— 
l^Bin  Mansfield,     If  the  eftate  on  which  a  pauper  re- 
fides  is  fubftantially  his  property,  that  is  fufficient,  what- 
ever fonns  of  conveyance  tliere  may  be :  and  therefore  a 
mortgagor  in  pofteftion  ^ain<  a  fettlement,  becaufe  th^ 
Wortgjgee,  notwithftanding  the  form,  has  but  a  chattel, 
?uid  the  inortgage  is  only  ^  fecurity.     It  is  an  affront  to 
common   fenfc  to  fay  the  mortgagor  is  not  the  re^i 
owner.     But  here.  What  intereft  had  the  pauper  in  this 
eftate  ?  He  made  an  immediate  conveyance  to  truftees, 
x^ot  a  mprtgage,  to  fell  and  pay  off  two  mortgages  and 
other  delfts ;  and  when  this  conveyance  was  made,  it  wa^ 
fo  doubtful  whether  there  would  be  any  furplus,  that  the 
deed  fays  that  he  (hall  have  the  furplus,  if  any.    He  had 
only  a  phanc^  ofd^  refidue,  and  h^d  not  a  right  to  con- 
tinue a  moment  ih  polTeflion.    A  mortgagor  has  a  right 
to  the  pofteffion  till  the  mortgagee  brings  an  ejeAmeht. 
After  the  mortgag.ee  has  got  into  poffcfHon  he  might  gain 
^  fettlement,     Th^i*^  is  ftill  another  ^nd  a  itrong|er 
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ground  in  this  cafe,  for  the  poffcffion  was  gained  by 
^'mBATny*  fraud.— WiLLEs  and  Ashhurst,  Ju/iices,  of  the  fame 

opinion. — Bul;.er,  Ju/iicf.  I  am  of  the  fame  opinion. 
To  make  this  rcfcmble  the  cafe  of  a  mortgagor^  an  in« 
ilancc  muft  be  (hewn  in  which  th<;  mortgagee  had  been 
in  polTeirion,  and  has  loft  it  again  by  fraud.—Botb  th^ 
orders  coi^iirmcdr 


V.  Ofper/ous  irremoveabU* 


M<*f  inert  and 
/oldUrs  Mirho 
have  ftrved  the 
king,  and  who 
(hall  extrcifeany 
trade  in  any 
town  or  place, 
fliall  not  be  re- 
moved there- 
from unril  *cp 
tuaJly  chi^rge- 
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169.  By  22.  G^^.  2.  c.  44.  it  is  recited,  that  **  Wherk* 
AS  there  hatli  been  and  arc  divers  officers,  mariners, 
and  foldiers,  who  have  ferved  his  majefty  in  the  late 
wars  by  fea  or  land,  fome  of  which  are  men  that  uled 
trades,  others'  tliat  were  apprentices  to  trades  who  had 
not  ferved  out  their  times,  and  others,  who  by  their 
own  induftry  have  made  thejnfelvfes  apt  and  fit  for 
trades;  many  of  which,  the  wars  being  now  ended, 
would  willingly  cmpjoy  thcmfelves  in  thofe  trades 
which  they  were  formerly  accuftomcd  to,  or  which 
they  are  apt  or  able  to  follow  and  make  ufe  of,  for  the 
getting  their  living  by  their  own  labour,  but  are  or 
may  be  hindered  from  exercifing  thofe  trades  in  cer- 
tain cities  and  corporations,  and  other  places  withii> 
this  kingdom^  becaufc  of  certain  by-laws  and  cuftoms 
of  thofe  places,  and  of  the  ftatutc  made  in  the  fifth  year 
of  queen  Eiizahnby  prohibiting  the  ufe  of  certain  trades 
by  any  perfon  who  hath  not  (erved  as  ^n  apprentice  to 
fuchtradefor  th^  fpaccoffeyen  years :  for  remedy  where- 
of,  it  is  enaftcd,  that  all  fucb  officers,  mariners,  and  fol- 
diers,  who  have  been  at  any  time  employed  in  his  ma- 
jefty's  fervicc  finct  his  acceffion  to  the  tbror^^,  and 
have  not  fincc  defcrted  the  faid  fervice,  may  fet  up  and 
exercifc  fuch  trades  as  they  are  apt  and  able  for,  in  any 
town  or  piacc  within  the  kingdoms  of  Great  Britain 
and  Ireland^  withoijt  any  let,  Tuit,  or  moteftation  of 
any  perfon  qr  perfons  wb^tfoev^r,  for  or  by  reafon  of 
the  ufing  of  fuph  trade :  and  if  any  fuch  officer  or 
officers,  mariner  or  marii^^^s,  fol^ier  or  foldiers, 
ib?ll  be  fped,  impleaded,  or  indidled,  in  any  court 
whatfoever  within  this  kingdom,  for  ufing  or  exer- 
cifing any  fuch  trades  as  aforefaid,  then  the  faid  offi- 
cer or  officers,  mariner  or  mariners,  foldier  or  foldiers, 
making  it  appear  to  the  fame  court;  where  they  are  (o 
fupd,  jmplcaded,  or  iiidjfted,  that  they  have  ferved  the 
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^  king's  majefty  as  aforefaid,  fhall)  upon  the  general  iiTne 
**  pleaded,  be  found  not  guilty  in  any  plaint,  bill,  in* 
"^  fbnnation,  or  indi^hnent  exhibited  againft  then) ;  and 
*«  fuch  perfons  who,  notwithitanding  this  aft|  fh^^Jl  pro- 
*^  fecute  the  faid  fuit  by  bill,  plaint,  information,  or 
<'  indii^ment,  andfliall  have  a  verdidt  pafs  againft  them, 
"  or  become  nonfuit  therein,  or  difcontinue  their  fi^ 
**  fcir,  fuch  perfon  or  perfons  Ihall  pay  unto  fuch  officer 
"  or  officers,  mariner  or  marinerS)  foldier  or  foldiers, 
**  double  cofts  of  fuit,  to  be  recovered  as  any  other  coils 
**  at  common  law  may  be  recovered;  and  all  judge3 
^  and  jurors,  before  whom  any  fuch  fuit,  information, 
**  or  indi&ment  fhall  be  brought,  and  all  other  perfons 
*'  whatfoever,  are  to  take  notice  of  this  prefect  a£t,  and 
**  ihall  conform  themfelv^s  thereunto,  any  ^latute,  law, 
^  ordinance,  cuflony,  or  prov^fion  tp  thp  contrary  i;i 
"  any  wife  n6twitl>liaijding»'* 


170.   By  22e  Geo.  2.  c.  44.  f.  a.    **  Provided  Aj^-Thisaanotto. 
**  WAYS,  That  this  ad  fhall  not  in  any  wife  be  prejudi-  extend  to  the 
*'  cial  to  the  privileges  of  die  univerhties  of  CamhrUge^'^^^^^'"^^^^^ 
"  and  Oxford^  or  either  of  them,  or  extend  to  give  liberty 
^^  to  any  perfon  to  fet  up  the  trade  of  a  vintner,  or  to 
"  fell  any  wine  or  other  liquors  within  the  faid  univer- 
^^  £ties,  without  licence  firv  had  and  obtained  from  the 
"  vice-chancellors  of  tlie  i^c  r^fpeftively/' 


171.  By  I^.  Gid.  3.  C,  84.  f.  56.    <'  No  gatekeeper  of  Gatekeepers  on 

re- 
moved from  the 


^  any  turnpike  road,  or  perfon  touting  the  tolls  tlieregf,  tumpike-ro 
"  and  reRiting  in  any  toll-hpufe  belonging  to  the  truf-  ^'"jj'^p 
**  tees,  (hall  be  removeable  from  fuch  toll-houfe»  by  the  JJ^Ihoufo*" 
•*  order  of  any  juiltces  of  the  peace,  in  purfuance  of  ai^y 
"  laws  now  in  being  for  the  relief  or  regulation  of  the 
*'  poor,  unlefs  he  fhall  become  a&ually  chargeable  to  the 
**  parifli  or  place  ii>  which  fuch  tgll-houfe  }s  fituated/' 

172.  By  24^  Geo.  3.  c,  6.  Itisrccitpd,th"^t  *^  Wherb- 
"  AS  there  have  })cen  and  are  divers  officers^  .mariners, 
**  foldiers,  and  marines,  who  have  fprved  his  prefent  m^-  ^.?^LI!1!?' 

jelty  in  the  Jate  war$  by  f^  or  land,  fom^  of  which  are  ,„<!  marines, 
^  men  that  ufed  trades,  others  that  were  apprentices  to  who  have  been 
**  trades  who  had  not  icrved  out  their  times,  and  others  «mp*o>ed  m  the 
**  who  by  their  own  induftry  have  made  themfelves  apt  j^^^'^  ^1** 

'7(3,  aad  have  not  fince  deferted,  and  alfo  the  wives  and  children  of  Aich,  are  authorized  to 
&ADp  an^  eattrcife  trades  in  any  part  of  Great  Briuin  i  and  ftiall  not  be  liable  to  be  removed 
^Mi  ibeoce  to  tbeir  lad  le^al  place  of  fettlementi  until  they  become  a^uall^  chargeable  to 
^  pariO)  i    and  if  faed«   upon  pleading  the  general  iflue,  they  ihall  be  acquitted,  and 
^  f*^i  doable  cofts  of  fuit. 

K  4  •  *'  and 
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**  and  fit  for  trades ;  many  of  which,  the  wars  being  now 
•*  ended,  would  willingly  employ  themfelves   in   thoie 
**  trades  whiph  they  were  formerly  acctiftomed   to,    or 
**  which  they  are  apt  or  able  to  follow  and  make  lafe  ofv 
**  for  the  getting  their  living  by  their  own  Jabour,    but 
**  are  or  may  be  hindered  from  cxercifing  thofe  tratlcs  in 
^*  certain  citjes  and  corporations,  and  other  places  witliia 
this  kingdom,  becaufc  of  certain  by-laws  and  euftoms 
of  thofe  places,  and  of  the  ftatute  made  in  the  fifth  year 
of  qaecn  ^//awi^rf',  prohibiting  the  ufe  of  certaii^  trades 
by  any  pcrfon  who  hath  not  ferved  as  an  apprentice  to 
**  fuch trade fortbefpaceoffevenyears:  for reinedy iwrhere- 
^*  of,  it  is  enafted,  that  all  fuch  officers,  mariners,  foldiersy 
**  and  ratirines,  who  have  been  at  any  time  employed  in 
^*  tlie  fervice  of  his  prefent  majefty  fince  thefirfl  day  of 
**  Jpril  in  the  year  or  Our  Lord  one  thoufand  fcvcn  hun~ 
•*  dred  and  fixty-three,  and  have  not  fincc  dcferted  the 
**  faid  fervicp  ;    ^nd  alfo  the  wives  and  children  of  fuch 
•*  officers,  mariners,  fcildiers,  and  marines,  may  fet  up 
f*  and  exercife  fuch  trades  as  they  are  apt  and  able  for,  in 
"  any  town  or  place  within  this  kingdom,  without  any 
'*  let,  fuit,  or  moleftation  of  any  perlon  orperfons  what- 
•^  foever,  for  or  by  reafon  of  tlie  trfing  of  fuch  trade  ; 
"  nor  Ihall  fuch  officers,  mariners,  foldiers,  or  marines, 
f<  or  their  wives  or  children,  during  the  time  they  fhstll 
"  excrcifc  fuch  trades,  be  removpable  from  fuch  rcfpecf 
**  tive  place  or  places  to  his  her  or  their  laft  legal  pi^c^ 
^*  of  fcttlement,  by  virtue  of  any  law  now  in  being  re- 
•*  lativc  to  the  fettlement  of  the  poor,  until  fuch  pcrfon 
<•  or  perfons  (hall  become  aftually  chargeable  to  fuch       ^ 
*•  parifh  or  place ;  and  if  any  fuch  officer  or  officers,  ma- 
^*  rincr  or  mariners,  foldier  or  foldiers,  marine  or  ma- 
**  rines,  or  the  wife  or  child  of  any  fuch  officer,  mari- 
**  ner,  foldier,  or  marine,  {hall  be  fued,  impleaded,  or 
"  indifttd,  in  any  couH:  whatfoever  witliin  fhis  king- 
^'  dom,  fof  ufing  or  cxercifing  any  fuch  trades  as  afore- 
**  faid,  then  tire  faid  officer  or  o^crs,  mariner  or  mari- 
"  ner^,  foldier  or  foldier^  marine  or  marines,  or  any 
f*  wife  or  child  of  any  fucn  officer,  mariner,  foldier,  op 
**  marine,"  rnaking  it  appear  to  the  fs^me  court,  where    '   ' 
**  they  are  fo  fvjed,  impleaded,  or  indifted,  that  they  have 
•*  ferved  his  prefent  majefty  as  aforcfaid,  or  that  he  (he" 
5*  or  they  is  or  are  the  wife  or  wives,  child  or  children, 
f*  of  fucli  officer  or  officers,  mariner  or  mariners,  foldier 
f  •  or  foldiers,  marine  or  marines,  who  Ihall  have  fo  ferved 
*'  his  prefent   majefty,    fhall,   upon  tlie  general  iffup 
f '  pleaded,  be  found  not  guilty,  in  any  plaint,  bill,  in- 
if  formation,  oc  indi^mcnt,  exhibited  againft  them ;  and 

'  "  '      '    '  f»  fuel) 
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*  ibch  perlbns  wl^o^  xiotwrthilandin^this  a£t|  iha]l  pro- 
^  fccQte  the  faid  fuit  by  bill,  plaint,  infonnation,  or  in- 
^  diftoicnt,  and  Ihall  buave  a  irerdid  pais  againft  hlnn  or 
"  becoxoe  nocifuit  tbereiti,  or  difpontihue  their  faid  fuit, 
"  fuch  perfon  or  perfons  IhaU  pay  unto  fuch  officer  or 
''jofficers,  mariner  or  mariners,  foldier  or  foldiers,  ma- 
'^  line  or  marines^  or  the  wife  or  child  of  fuch  ofiicer, 
^  mariner^  foldier,   or  marine  refpeftiyely,  double  coftf 

*  of  fiiit,  to  be  recovered  as  any  other  cofts  at  common 

*  hw  may  he  recovered ;  and  all  judges  and  Jurors>  be* 
^  fere  whom  any  fuch.  fai(,  information,  or  mdtftixicnt^ 
^  ihallbe  brougnt,  and  all  other  perfons  whatfoevcr,  are 
*'  10  tal^e  notice  of  this  prefent  a£^  and  fhall  conform 
^  Kfaemiclvcs  thereto,  any  ftatute,  law,  ordiLutnce,  cuf^ 
^  torn,  or  proviiipi>  to  the  co^tn^ry  in  any  wile  noU 
"  withftanding." 

173.  By  24.  G^o*  3*  c.  (S.  f.  a.   ^  It  (ball  and  may  be  where  any  tw« 
^  hvftti  for  any  two  or  more  jpftices  of  (he  peace  forjatticetforcht 
•*  the  county,  tovw^n,  or  place,  where  any  fuch  officer,  **T'''?''^lf*, 
••  mariner,   foldier,  or  marine,  fhall  fet  up  and  excrcife  Zk^^^JJ^ 
**  any  trade  as  aforeikid,  to  caufe  fuch  officer,  mariner*  fmnaon  Okri 
^  ibkiier,   or  marine,  to  be  fummoned  before  them  in  to  give  cvMbk* 
♦*  the  town  or  place  where  fach  officer,  mariner,  foldier,  **'<>  ^^  P**«« 
"  or  muine,  Ihall  fet  up  and  exercife  fuch  trade  as  afore-  ^L  to^Lm^*** 
^  £dd,  in  order  to  m^ice  oath  gf  the  place  of  his  laft  le-  fbcy^iHrmat^ 
**  gal  fettlement  (which  oath  the  faid  juftices  are  hereby  oath  according* 


^  impowere^  to  adniiniller} ;  and  fuch  officer,  mariner,  \y\  ^  attdied 

"  fcddier,  or  marine,  are  hereby  dircfted  to  obey  fuch  ^P>'  "^^ 

?•  fummons,   and  %o  make  oadi  aarordingly ;  and  fuch  ,htm,wh?cb* 


**  jufkiccs  are  hereby  required  to  give  an  attefted  copy  of  (hall  fee  admit- 
^'  fuch  affidavit  fo  made  before  them,  to  the  perfon  maH-^  ted  asevideiKf 
**  ing  the    fame,  in  order  th%t  be  may  produce  it  when  •*  *^  q^mpr 
M  required  ;   whirfi  attcfted  wpy  ffiaU  at  any  time  be  ad-  ^^^'^J 
^  mitted  as  evidence,  as  to  fuoh  laft  legal  fettlemeati 
^  before  any  of  his  majefty's  juftices  of  thepe^ce,  at  any 
**•  general  or  quarter  ieffio^s  of  the  peace," 

174.  By  24.  Geo.  3.  c.  6.  f.  3.  "  Provided  always,  md  if fum. 
**  That  ifi  cafe  any  luch  officer,  mariner,  foldier,  or  nia-  nioned  again, 
**  rinc,  ihall  again  be  fummoned  to  make  oath  as  afore-  ?^o?.^"®* 
«*  faid^  then,  on  fuch  attefted  copy  of  the  oath  by  him  utotfrcfli* 
**  formerly  taken  being  produced  by  him,  or  by  any  oath,  but  pit>. 
•*  other  perfon  on  his  behalf,  fuch  officer,  mariner,  fol-  duce  the  former, 
•*  dier,  or  marine,  fliall  not  be  oblijged  to  take  any  other  ®7j^*  *  ^^^ 
**  or  farther  oatk  with  regard  to  his  legal  fettlement,  but  *'*''*^' 
**  &aU  leave  a  copy  of  fvi^h  ^tteft^d  copy  pf  his  exami- 
¥  nation,  if  re<juin:d,  •» 

?7S-  By 
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Thii  aft  extends  ,^^.  By  24.  Gr<).  3.  c.  6.  f.  4.,  "  This  aa  and  ever 
«dto!Sbiter  **  P*'^  thereof  Ihall  extend  to  all  officers  and  foldicr 
who  have  ferved  '*  ^^o  have  been  drawn  by  ballot,  and  have  perlbnalh 
tbiee  years,  and  ^*  ferved  in  the  militia,  or  any  of  the  fencible  regiments 
bcenhonourAbJjT  V  from  thc  faid  firft  day  of  j/pril  one  thoufand  fevei 
*fcharjcd.  «  hundred  and  fixty-thrce,  for  the  term  of  three  years 
^^  and  have  been  honourably  difcbarged/* 

ivwikgcs of  the     X76*  By  24.  Geo.  7.  c.  6.  i.  5.  "  Provided  ai.wa.Y9 

two  tiniveriities  <^  Jl'hatthis  a&  ihall  not  in  any  wife  be  prejudicial  U 

»«*Bf^'«^  **  the  privileges  of  the  univeriities  of  Cambridge    an< 

*'  Oxjordy  or  eitlier  of  them:  or  extend  to  give  libert] 

to  any  perfon  to  fet  up  the  trade  of  a  vintner,  or  t< 

fell  any  wine  or  other  liquors,  within  the  faid  univer- 

^*  iities,  without  licence  fim  had  and  obtained  from  tl» 

"  vice-chancellors  of  the  fame  refpeftively." 

MarfUdmirttia*  '77-  Bv  a6.  G/«.  3.  c.  107.  f.  131.  <'  It  is  furthej 
m€m  may  rcfide  **  enadeo,  tliat  every  perfon  having  ferved  in  the  militia, 
io  any  town,  *  «  when  drawn  otit  into  a£lual  fervice,  being  a  married 
■i^carry  on  u  man,  may  fet  up  and  exercife  any  trade  in  any  town 
imaiM^^^L  "  ^^  pUce  within  Great  Britainy  without  any  let,  Juit,  or 
♦'  mokilation  of  or  from  any  perfon  or  perfons  whom* 
*'  foever^  for  or  by  reafon  ot  uiing  or  exercifing  fuch 
^^  ti*ad^>  as  freely,  and  with  the  fame  provilions,  and  un- 
^'  der  the  fame  regulations,  and  with  the  like  exceptions 
•*  to  the  two  univeriities,  as  any  mariner  or  foidier  can 
"  do  by  virtue  of  the  22,  Geo.  o,.  c.  44;  and  no  fuch 
**  militia-man  ihall  be  liable  to  be  removed  out  of  any 
*'  fuch  town  or  pUce  until  h^  is  become  chargeable  tg 
«*  the  pariih-" 


A  btt/hawlmMi  ^7^*  ^^^  ^'  ^nhahitants  of  Gwenopy  Hilary  Terrrij  29. 
whoiwsaaually  Geo.  3.  3.  Term  Rep.  133.— A  rule  had  been  obtained  to 
ferved  in  the  ihew  caufe  why  an  order  of  two  juftices  for  the  removal 
iniJitia,andi$  of  Qeofge  Trevertony  his  wife,  and  three  children,  from 
^'i^^ToCs'  P^rynio  Gwmpy  both  in  Cornwall,  and  alfo  an  order  of 
place  of  fettk-  fcflions  confirming  the  fame,  (hould  not  be  qualhed, 
menc  before  he  The  feifions  had  returned  the  following  cafe: — George 
becomes  Treverton  was  a  married  man,  and  had  a  family^  and  had 

ciurgciWc  to^  jjgg^  dra\^n  to  ferve  in  tlic  militia  within  the  faid  county 
whi^'^hcisr^  ^^  ^778>  and  was  duly  fwornand  ferved  his  full  three 
moved;  for  the  years  in  aAual  fervice  m  the  faid  militi^ ;  and  ;^t  tlip  end 
26.  Gea  3.  of  that  time  was  difcharged.  His  occupation  was  that 
e,  107.  extends  qj"  ^  hufbajidman,  working  at  daily  wages  for  the  fupport 
^UtUnJen  of  t^i^felf  and  family:  his  refidence  had  been  for  iome 
who  ncercifc  .  years  laft  pad  in  P^nryn-,  and  he  h^d  never  bepn  qhsiTgc- 
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tbemo ;  and  his  laft  legal  fettltment  was  in  Gwenop.      Rxx  v, 
ithercforc  infifted  that,  having  ferved  the  faid  three  i»HAiiTAMT» 
^in  the  militia,  \xt  was  intitkd  to  the  privilege  and  ^  Gwr^wo*, 
'  granted  to  militia-men  under  the  aft  of  the  26. 
and  th«  other  fiatutes  in  that  cafe  made,  and  was 
»it  irremoveaSle ;  but  the  feflions  confidered  that 
Ins  not  a  trade  within  the  meaning  of  the  ftatutes. 
Ialdecott,  in  fnpport  of  the  order  of  feiGons,  was 
!  bv  the  Court. — Erskinb,  and  Plumer,  controj 
led,  that  the  pauper  was  irremoveable  from  the 
of  Penryn  by  virtue  of  the  a6.  Geo,  3.  c.  107.  f.  1 3  !• 
ghres  two  oiftinA  privilms  to  ^rfons  in  his  fitu« 
FIRST,  That  every  perfon  having  a^Stually  ferved 
militia,  and  being  a  married  man,  may  fet  up  and 
'e  any  trade  in  any  town ;   and  secondly.  That 
m£Hm^9uat  ihall  oe  liable  to  be  removed  out  of 
fech  town  until  he  become  chargeable.    The  fe- 
privilcge  is  totally  unconneded  with  the  iirft :  and 
I  words  **  no  Jueh  militia-man"  refer  to  the  defcrip- 
of  ^  militia-man  at  the  beginning  of  the  fedion 
Ihall  be  entitled  to  this  privilege :  fo  that  the  only 
'fications  required  in  a  perfon  claiming  either  of 
benefits  are«  his  having  actually  ferved  in  the  militia, 
being  a  married  man.    The  militia-man  thus  qua- 
may  take  one  of  thefe  privileges  without  the  other, 
e  fecond  benefit  intended  to  be  given  by  the  ad 
not  diftin A  from  the  firft,  any  militia-man  who 
idedto  fet  upan^r  trade,  might  he  removed  before  he 
lid  pui  his  delign  into  execution.    And  if  fuch  had 
"  the  intention  of  the  Legislature,  Inftead  of  faying 
every  fuch  militia-man  may  fet  up^  &r.  any  trade, 
Ihall  not  be  removeable,  they  would  have  faia,  every 
kmiliUa-man  having  fet  up  any  trade,  &c.  fhali  be  irre- 
>Teable.    This  may  receive  an  explanation  from  the 
Geo.  3.  c.  6.  which  enables  foldiers,  &c.  to  fet  up  anv 
k  widiout  being  liable  to  the'  penalties  of  the  5tn 
*«.  c,  4.,  which  enacts  that7«fA  foldiers,  &c.  (without 
^tioning  that  they  are  to  be  of  any  trade)  ihall  not  be 
^Tcable  till  they  bpcome  chargeable.    But  even  if 
conftruftion  of  that  ilatute  were  otherwife,  and  -that 
intended  that  only  thofe  who  exercifed  trades,  &a 
[«o\jM  be  irremoveable,  ftill  as  the  26.  Geo.  3.  is  contra* 
Wory  to  it,  and  of  a  later  date,  it  virtually  repeals  the 
i  wnntt  one.    And  that  the  ftatute  26.  Geo.  3.  intended 
jo  enlarge  the  privileges  granted  by  the  former  'fiatutes,  . 
^^vidcnt  from  a  review  of  the  22.  Geo.  2.  c.  44. ;  for 
ft^^pvc  foldiers  the  liberty  of  fetting  up  trades,  but 

tl^is 
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Rkxv.  ^bis  gives  ajti,^\y  ^.rid  ^iftipft  ptivilegf,  namely,  thato 
Inhavitants  being  rcmove^bl^  only  yf\\ti\  ch%rgfablc.  Aaoti\er  ar 
•f  GwENop.  guDient  alfo  ^rifw  in  f^Y<^vir  9(  tUU  ^onftruflioi),  fr9fl 
CQuiideriiig  th^  iitu^tip^  o/  ^e  perfon^i  drawA  to  icFve  ^i 
the  militia,  who  are  for  ^\\e  inoft  par^  hulb^ndroen  aw 
below  the  fiation  of  trs(d«ft)ioa ;  for  this  privilcg4^,  if  '\ 
were  con&ied  to  tradefmeny  qQuld  oply  bp  eDJoyed  by 
fina}!  number  of  the  oiilitia.-^AsiHHVRS'Fy  jHfii^*  (^ 
This  cafe  feems  to\br  e;iti;Qincly  cle:\r  both  on  tlije  word 
and  the  meaning  of  th?  aft  of  parliament.  'J'he  l^jf^  a{ 
of  prliameat  an  thi^  f^)>if  ^  ^  ^  ^2*  G^q.  z*  c.  44 
which  is  confined  to  Qri|ni)eFs.  ^nd  foldiers^ ;  and  the  pre 
amble  of  it  flates  that  mari^f  rs  ^nd  foldiei^  of  differ^n 
trades,  and  apprenticed  Tvho  had  not  ferv'ed  tlieir  tim^ 
were  prohibited  from  fetting  ^p  tliei^  trades  wv  corporal 
towns,  &c.  cither  by  reafon  of  by-l^W^  tl^creir^  mad^ 
or  of  the  5.  Eliz,  c.  4.  Now  that  w^  the  i neon venienc 
intended  to  be  remedied ;  fpf  which  purpofe  it  w? 
enacled,  that  ail  fucli  mariners,  and  foldier^  might  fet  xx\ 
their  trades  in  ^y  town,  notwithft^ndmg  thofe  difabi 
(ities.  This  therefore  was  a  proper  indulgpi^ce  given  t< 
tliofe  perfons  who  were  l^keiii  ov^t  of  tj^eir  bviMnefs  \\ 
prder  to  enter  into  hi^  mdj^fty'^  fervice.  4^4  ^^  >s  ^^ 
fervahle,  that  the  ftatut^  zh»  ^fia*  3>  c-  )P7*y  upon  whipl 
this  quefbion  arifes,  has  ai^  expT^  referei^i^^  \o  the  for 
mcr  one ;  and  thereiR)re  W9  mii^  f^ppofe  t^^  thf  Legii 
lature  had  in  view  the  fame  iooonvenienpes  which  wer 
intended  xo  be  remedied  by  thf  ^%.  GW^  ?.c,  44.  And  thi 
latter  ad  fays,  that  every  p^rfon  liaving  fcrved  ia  th 

/  militia,  &c.  may  fct  np  any  trade  as  freely  and  with  th 

fame  provifion^,  and  under  the  fame  r^uiations,  as  an 
mariner  or  foidiercoulddobyyirtue  qftlie  22.  Ge^-  2.^.  4^ 
and  that  m  fucb  militia-maii  ihall  he  liable  to  be  remoy 
ed,  &c.  Thb  aft  being  made  in  p^i  m.aieria  with  tl) 
fa.  Geo.  ft.  0.44.  andexprei^lyreferringfoit,mayheconfi 
d^red  as  incorporated  with  it ;  ai)d  th^t  relates  To  P^fo^ 
in  traJi^  but  not  (to  comip^  labo\irers,  vn\iQ  AV'Pwd  no 
fufTer  the  fame  inconveniences  93  the  fornier,  for  the 
might  eafily  find  employment  wHerever  they  miglit  hap 
}>en  to  be. — BulleEi  Juftia,  Jf  ijie  Legiila^ure  ha<l  ufei 
any  words  giving  tbefe  privilegic;s  generally  to  allmiliti^ 
men,  1  ifaouLd  not  have  been  in<:lin^d  to  confine  iheopcr^ 
tion  of  them  5  being  of  opiniorij  tha^  it  wowld  bp  th 
wifeft  |aw  that  could  be  made  on  this  fubje£^,  that  n< 
peribn  (hould  he  removed  til}  he  is  a&uaUy  chfu:geabl^ 
3ut  ^  die  LegiHature  has  n<H  faid  fp,  we  canqpt  ipaH 
the  law.    The  firft  argmnenr  i$»  that  <?Yery  miUtia-PO^' 

Whi 
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irfcd  fe«s  iriSurily  fcrved  and  is  feirricd,  fe  ehtitted  to  twd      RVt  v. 
MtviA^es :  but  Hiirt  is  dtwng  great  vmlencc  to  the  wo^ds  9  ^''»« ^ tiTAwr* 
tor  Act!  Wx^touft  fuppofc  Wwit  two-thirds  of  ttiis  claufe  ^^  c?«r«i.dr- 
in  thb  aft  li^Vc  no  meanfftg.    But  in  cohfiderring  the 
<fefcriptioh  of  ^he  yerforis  intended  to  be  benefited,  every 
p«t  Of  the  datife  muft  be  attended  to.     For  the  privilegfe 
given  in  the  feft  part  of  the  fc Aion  i%  that  -fuch-  a  ttii** 
iida^man  may  fet  Up  any  trade  in  any  town,  &c.  as  freely^ 
and  with  the  fame  provifions,  and  under  the  fame  fegu- 
t^dons,  as  any  mariner  or  foldicr  can  do  by  virtue  of  the  22. 
Geo,  1.  c. 44*  entitled,  «*  An Afl  toenable  fuch officers,  &c 
"  t9  exercife  trades :"  then  this  ftatute  goes  on  to  lay,  that 
no  fuch  roiiitia-man  fhall  be  liable  to  be  removed  out  of 
juch  town.     The  word  "  fuch"  is  material  in  both  thefc 
places.    The  firft  means  fuch  perfons  as  have  ferved,  arc 
married,  and  have  fet  up  trades  ;  the  other  refers  to  the 
town  where  they  are  to  exercife  the  trades.    I  agree  that 
a  militia-man  who  has  ferved,  &c.   cannot  be  removed 
before  he  has  fet  up  the  trade,  if  he  go  thqre  for  that 
purpofe ;  for  he  who  is  privileged  morandoy  is  privileged 
iu»d$.    This  queftion  therefore  is  extremely  clear  on  this 
aft  of  the  26,  Geo.  3.  c.  107.     Rut  if  it  be  coupled  with 
the  22.  Geo.  2.  c.  44.  no  doubt  whatever  can  be  enter- 
tiined  about  it;  for  that  iscxprefsiv  confined  to  perfons 
exercifing  trades.    The  objeft  of  tnat  aft  was  to  protcft 
foldiers,  &c.  againft  the  5.  Eliz.  c.  4.  and  certain  by-laws 
TO  particular  towns  :  but  a  labourer  is  not  a  trader  with- 
in the  ftatute  of  Elizabeth.     The  argument  drawn  from 
the  24.  Geo.  3.  bears  againft  tlie  point  for  which  it  was 
mentioned;  for  if  the  words  of  this  ftatute26.  Geo,  3.  be 
doubtful,  reference  muft  be  made  to  the  24.  Geo,  3.  c.  6. 
as  they  are  made  In  pari  material  and  by  that  it  appears, 
that  the  foldiers,  &c  are  only  irremoveaole  during  the  time 
^^  exercife  any  trades. — Grose,  Jufticc.     It  is  infifted, 
that  a  laTOurer  is  entitled  to  the  privilege  of  being  irre- 
moveable  until  he  become  ch;irgcable,  if  he  has  ferved  in 
die  militia,  and  is  a  married  man.     But  if  wc  read  the 
titles  and  preambles  of  the  three  ftatutes,  which  are  made 
in^ri  materii^  there  can  be  no  doubt  in  this  queftion. 
For  they  were  pailed  to  enable  perfons  who  have  ferved 
their  country  to  fet  up  trades,  which  they  could  not  do 
without  incurring  the  penalties  of  the  5.  Eliz.  c.  4.  and 
of  by-laws  in  certain  towns.     And  mv  conftruftion  of 
thbiafi  aft,  which  has  an  exprefs  reference  to  the  22. 
G<».  3.  t.44.  is,  that  all  militia-men  who  have  aftually 
ferved,  and  are  married,  may  exercife  any  trade  in  any 
^wn  notwithstanding  thofe  by-laws  and  the    5th  of 

Elizaieih, 
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•  .    ■      ■ 

Rf.x  9.       BRzaheth.     If  this  were  not  the  intention  of  the  Legifia 

iHHAEiTANTt  i^^^^  (hcy  wouM  have  faid,  that  "  all  militia-men  wh 

«f  QwtNo?.   <t  j^^^  fcrvcd,  and  arc  married,  going  into  any  town^  &i 

^'  fhall  be  irremoveable.'*     But  thole  are  not  the  wore 

of  the  ftatute.     Therefore  I  have  no  doubt  but  this  pav 

*  per  was  removeable,  and  that  the  order  of  feffions  nau 

oe  confirmed. — Order  of  feffions  confirmed. 
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SETTLEMENT   BY   XENTING   A   TENEMENT. 

I.  TbeflatuUt. 

11.  Tb€  kind  of  tenement* 

1 1 L  Tbefpecies  cf  tenure, 

IV.  The  value  of  the  tenement* 

V.  'The  time  for  which  it  mufi  be  holdcn. 

VI.  The  refidence  necejfary, 
VIL  The  T  AKlSG  neceffary  to  avoid  a  CERTIFICATB^ 

• 

I.  TheJIatutes. 

179-  TJY  13.  and  14.  Car.  2.  c.  12.  "  It  (hall  and  may  Perfbot  wfco 

rS  '*  be  lawful,  upon  complaint  made  by  the  come  into  any 
"  churchwardens  or  overieers  of  the  poor  of  any  parifh  \*vc\Qxxda  fee. 
**  to  any  juftice  of  the  peace  within  forty  days  after  any  ^*®  ^  •  ^^'*«-  , 
**  pcrfon  orperfons  do  come  to  fettle  in  any  tenement  "J^l""^*^ 
"  under  the  yearly  value  oFten  pounds,  for  any  two  juf- 1^  jiinh, 
^  tsces  of  the  peace,  whereof  one  to  be  of  tlie  quorum^  of  (haJi  be  t«- 
**  the  diviiion  where  any  perfon  or  perfons  that  are  like-  moveable  from 
"  ly  to  be  chai^eable  to  the  parifh  (hall  come  to  inh^it,  ^^^^* 
**  by  their  warrant  to  remove  and  convey  fuch  perfon  or  b^o„,^  charie- 
**  perfons  to  fuch  parifh  where  he  or  they  were  laft  le-  aWe. 
**^  gaily  fettled,  either  as  a  native,  houfholder,  fojourner, 
*'  apprentice,  or  fervant  for  the  fpace  of  forty  days  at 
^*  the  leaft,  unlefs  he  or  they  give  futhcient  fecurity  for 
'*  the  difcharge  of  the  faid  parifh,  to  be  allowed  by  the 
•*  laid  juftices." 

180.  By  13.  and  14*  Car.  2.  c.  il.  f.  2.  ^'  Provided  Peifoniaggriev. 
^'  ALWAYS,  that  all  fuch  perfons  who  think  themfelves  ed  may  appeu 
**  s^ricvcd  by  any  fuch  judgment  of  the  faid  two  juf-  ^^  ^^  "?" 
•*  tices  may  appeal  to  the  jullices  of  the  peace  of  the  ^"^^^^      ^•' 
^  faid  county  at  their  next  quarter  feffions,  who  are 
*'  hereby  -required  to  do  them  juflice  according  to  the 
**  merits  of  their  caufe." 

181.  By 


^ 
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A  etrtififeated        i8i.  Bv  9.  and  10.  TViU.  3.  c.  30.  t  U*  «  Mo  perfbrt 
periba  nu]i  not  ««  or  pcrloiis  whatfoever  who  fhall  coitic  into  any  parifh 

ukea/r^/«of  ■  o-  ^  9-  '^^"-  3*  c.  30.  fhall  be  adjudged  by  any  a£t 
ateormenc  of  **  whatfoever  to  have  procured  a  legal  fettlement,  unieii^ 
tbe  value  of  **  he  or  they  fliall  really  and  bona  fide  take  a  leaje  of  a 
T*"  J^*!!'^^'*^*-  **  unenum  af  tU  vjlue  cfUn  foufuliy  or  fliall  execute  fome 
J^\jj^*  ***'  "  ann\ial  offices  in  fuch  parifh,  being  legally  placed  m 
**  fuch  office/'  ' 


•<  CiiTirl. 


11.  The  iinJoftrnemenf. 


Ttieflatote  J  82.  Rex  v.^Sianmwe^  Hilary  Term^  3.  5^-  ^-    Skin^ 

.    meanirtKthg    268. — An  ordcf  of  quarter  feffions  was    removed    by 
aneftateof  ten  certiorari^    upon  which  the  queflion  was,  Whether  ttic 
•    JJJ^'J^tV.^X'  '^^^  «*ouNDs  pnr  aftnum  mentioned  in  the  ilatute  13.  i^ 
jlny  rfretiioid    ^^4*  ^^'''  2.  c.  12.  for  tlie  fettlement  of  a  poor  man  fhall 
10  that  value,     be  underflood  ten  pounds  a- year  of  an  efiate  of  freehold 
and  inheritance,  or  ten  pounds  a-ycar  as  a  tenant  ?     And 
it  was  urged,  that  it  is  unreafonable  to  intend  that  the 
a£l  would  remove  a  perfon  from  his  freehold  though 
under  'ten  pounds  a-year ;   and  that  the  ftatute  oiight  to 
be  underflood  of  renting  ten  poiuids  a--year.    And  a  czfe 
was  cited  to  be  fo  ruled  by  North,  Chief  Ju/lice^  at  tlio 
affizcs  at  Bud^'mgham  ;  and  Hoi^loway  fail,  that  he  had 
known  it  to  be  fo  adjudged.— But  Herbert,  Ohiefjuf' 
/  r^,  was  of  another  opinion,  and  took  a  man  who  bougnt 
a  cottage  of  twenty  fhillitigs  a-ycar  of  which  he  had  the 
inheritance,  to  be  within  the  words  and  meaning  of  the 
aCH  if  he  is  likely  to  be  chargeable  to  tlie  parifh;    for 
that  IS  the  thing  againft  which  the  ftatute  provides :   but 
wlrcn  a  man  is  not  likely  to  become  chai^geable  to  the 
pari  h,  if  he  will  live  in  a  cottage  of  ten  fbillings  fer  an- 
man^  t)r  otherwife  under  his  conditioh^  he  is  not  withi>i 
the  meaning  of  the  aft.     The  other  JuiWces  w«rc  fiitvit. 

A  ..-#.^  ^:n  18::.  Eielyii  V,  Rcntcomb^  Hilary  Term^  lO.jfnt^*  Satft4 
U  a  lei.emcnt  536. — An  ordcr  was  drawn  up  fpecially  tq  have  the 
^itVro  1 J .  and  opi  11  ion of  'tlie Court,  w^iether renting  «  wdier^mitloi ten 
i:».  O^f  t.  poundsa  year  wouldtnake a-fettlcment.— Et «»£R  t^T am 
*•  '*•  Cur  I  AM,     Clearly  «  frdH  is  a  tcnemeni,  and  the  lining 

thereof  muft  gain  a  f(ittlement  witliin  *tt  4b(tiAc. 

A  etnsy  awn «  i'84.  Ktttoi^  V*  Siotte,  HUaff  Terrft,  ra.  G0O.  \,  S^^r.feyS* 
iH  a  tenement  — Upon  a  fpccial  order  of  IcffioiiS  4t  was  {l«ted,  A«t  ar 
^*' y'y.^nar  -  P^^r  perfon  rented  a  coney  warren  and  a  cottage  upon  it 

C.  12.— >:iccpolf.  tlKca^cs  of  Rsx  V.  Lockeilcy,  and  Rex  v.  Piddletrrntbtdc. 

at 
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It  loh  ferannumy  which  the  jnftictswcreof  opinion  did  not   Kinvsr  v. 
gaia him  a fettlement within  theflatxite  of  13.  &  14.  Car,2.     Stomb. 
c  12. — Sed  per  Curiam,  A  miU  has  be^n  held  to  be  aSiCkSaik.sje.- 
tenement  within  that  ftatute,  and  why  not  this  ?   It  is  his ^•9-  ?•  ^^' 
ability  to  pay  lol.  per  annum  ;  that  is  the  foundation  of  ^  *  '*** 
thefettiement  ;  and  whether  he  pays  it  for  a  houfe  for 
babitation,  or  for  a  warren  which  brings  him  in  a  profit^ 
is  not  material :  the  order  of  feffions  muft  be  quaihed. 

185.  Hex  V   Aftncbinbampton^  Eftjier  Ttrm^  3.  Gea.  2»  Renting  a  ^fW# 
Editor's  JktSS.— -Two  jufticcs  remove  John  Mayo  from  ofpajltngmuU 
tbc  parifh  of  BlfsUy  to  the  pariOi  of  Minchinhampton.''l''^^^^^^^ 
The  feffions,  upon  appeal,  confirm  the  order,  and  ftatc  nOT^nt  wUWn 
the  following  cafe  : — The  pauper  7o/>«  Mayo  was  born  in  13.  &  14. Car. «• 
the  parilh  of  B'fsley^  and  afterwards  rented  a  farm  off*  **•  buireot- 
fbuiteen  pounds  a-year  in  the  parilh  of  Mimhinhampton^^^}^^^!^**^ 
for  one  year,  and  then  returned  to  Bifdey^  and  rented  \^^^  ?rr»^« 
lands  there  of  eight  pounds  a-year  from  his  father,  and  as.c.  iba.  874, 
houfe  of  the  yearly  value  of  thirty  Jhtllings  a-year  from  s.  C  i«  SdT. 
his  uncle.     During  the  fame  year  he  took  the  pajiure-  ^*^'  9»;  »^3» 
tatage  of  a  piece  of  ground  in  the  faid  parifh  from  ATi-  ^  8*^^,^  c 
cbaelmas  to  the  Candlemas  following,  and  paid  twelve  JhU-  315. 
hugs  for  the  fame,  it  being  of  the  yearly  value  of  ^;r  Seealfopoil. 
p^ndi^ — Mr.  Stephens  moved  to  quafh  the  order,  be*.P*««  150, now 
caufe  it  appeared  from  the  fads  ftated  in  the  order  of  ^*)' 
feffions,  that  the  pauper  was  not  removeable  during  thd 
three  months  he  rented  ten  pounds  a-year  within  13.  & 
t4«  Car.  1.  c.  I2.  for  the  ability  of  the  man  is  chiefly  to 
be  confidercdi  and  not  the  nature  of  the  tkking,  fince 
the  ftatute  does  not  prefcribeany  particular  time  of  tak- 
ing.   The  ground  and  houfe  which  Moyo  rented  at  nine    - 
lK>unds  ten  Ihillings  a-year  being  infufiicient  for  the 
complete  maintenance  ot  his  ftock  in  the  farm,  he  took 
the  pafturage  of  another  piece  of  ground,  for  the  feeding 
of  which  he  paid  twelve  fhillings  ;  and  thefc  together 
gave  him  a  tenement  of  more  in  value  than  ten  pounds 
a-ycar ;  and  the  circumfiancc  of  their  being  fcveral  pof- 
feffions  will  not  prevent  his  gaining  a  fettlemcnt,  as 
was  determined  in  the  cafe  of  J^orchinbly  v,  Wootton  Un^ 
dertdge{a)y  where  a  man  took  an  inn  at  Lady^day  1714(4}  Foief,  109. 
for  a  year  at  fix  pounds  five  fhillings  a-^ycar,  and  towards  Cafes  of  Sett.  u 
the  end  of  May  took  a  meadow-ground  for  five  pounds  ^*^*  P*««  **• 
till  the  Lady-day  following,   and  it  was  held    that  he 
thereby  gained  a  fettlement ;    for  the  Court  faid,  where 
other  lands  are  laid  to  thofe  firf):  taken,  the  whole  be- 
comes an  intire  tenement.     It  is  the  value  of  the  premi- 
ics  rented  that  is  principally  refpe£led  in  contemplating 
diis  fpecies  of  fettlement,  and  not  the  manner  of  the  te- 

Voir,  II.  L  nure : 
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Rkx  «•  nure :  a  tenement,  therefore,  though  often  pounds  a-ye; 
MiNCRiN-  hired  for  one  month  only,  would  not  gain  a  iettlemei 
ii.AM»TOM.  becaufe  the  former  is  not  to  anfwtr  to  ten  pounds  ren 
but,  in  the  prefent  cafe,  the  meaddw  from  which  the  pi 
ture  was  taken  had  been  trained  up  from  Lady-dajy 
that  the  pauper  had  the  whole  profits  which  it  iTvras  c 
pable  of  producing  during  the  year. — The  Court  hcJ 
that  tlie  taking  the  paflure-eatiage  of  a  piece  of  groui 
was  no  more  than  taking  the  herbage^  or  cimifnony  vrhh 
could  not  be  efleemed  part  of  the  tenement  i^ithin  tl 
meaning  of  the  ftatute  \  but  feemed  to  thinks  that  jf  tl 
taking  had  been  of  a  pajiure -ground  for  three  months, 
would  have  made  a  good  fettlement  (a). 

Aprifonertn  1 86.  St.  Margaret^  Wejlminjicr  v.  Si,  Martinis    Lui 

tiie  Fleet  who  gate^  Hilary  Terniy  5.  Geo,  2.  Editor's  MSS. — Tw 
rents »  ho«^«  <^  juftices  removed  Elizabeth  Conyers^  a  fingle  wotnan,  froi 
^r^"hili*the  the  parilh  of  5/.  Margaret^  to  the  parifli  of  Ludgate.  Th 
Ruki,  thereby  feflions  at  Hicks'%  Hally  Upon  appeal,  quaflied  the  ordci 
eainsafetUe*  and  dated  the  following  cafe : — James  Conyersy  the  fkthe 
«»«>*•  of  Elizabeth  the  pauper,  rented  a  houfe  in  the  parifh  b 

*' Rir^*K  B**'  ^''  ^^^^'"^^  Ludgate  2X  twenty-five  pounds  a-ycar ;  Iivc« 
*^^  '  '  '  in  it  eight  years ;  and  paid  to  the  rates  of  church  and  poor 
i-kcly,  2+0.  this  houfe  was  iituated  within  the  rules  of  the  Fleci 
3.  Burn's  Juf-  prifon  ;  and  the  faid  Jamei  Conytrsy  at  the  time  he  ft 
ticc,  514.  rented  the  faid  houfe,  was  a  prifoner  in  the  cuftody  of  th< 

w-arden  of  the  Fleet.  The  faid  Elizabeth  was  bom 
in  the  faid  houfe  during  the  father's  refidence  therein, 
under  the  circumilances  before-mentioned,  and  Iiad 
gained  no  fettlement  in  her  own  right. — CoRBETT,y?r- 
jeant^  fubmittcd  to  the  Court,  that  the  father  gained  a 
fettlement  in  the  parifh  of  St.  Martin's  Ludgate  by  rent- 
ing a  tenement  therein  often  pounds  a^year,  and  that  his 
daughter  was  intitled  to  his  fettlement. — The  Court 
were  of  opinion,  that  this  was  a  tenement  within  the 
ig.  &  14.  Car.  2.  c.  12.  and  tlierefore  qualhed  the  order 
of  feflions,  and  confirmed  the  order  of  the  tvvo  juftices  [b)* 

m 

(«)  See  this  cafe  mentioned  by  Sir        (h)  Dr.  Bum,  in  (btin^  this  cife, 

J.  Burrow,  Sect.  Cafes,  316.  where  adds  this  teafon  for  the  deiermlnailbii 

it  is  f^d  thati  the  Couit  held,  that  of  tlie  Conrt :     that  he  was  in  the 

*  the  feedirg  of  land  did  not  gain  a  cultody  of  the  law,  and  in  no  capacity 

**  fettlement  ^  but  that  ihe  cafe  was  of  gaining  a  iettlemeot  eJfswhei*  § 

<*  determined  on  another  point,  viz,  and  thcreforr,thoughoccaficnalIyab- 

'<  for  want  of  an  adjudication9*\vhich  fent.  he  mi^t  be  looked  upon  as  vir- 

Iialfofaid  )iy  MaJvsTics  Wright,  cuaUy  refidentat  Liu/^a/r, xrhich  n^tf 

in  the  cafe  of  Rex  v.  Lockt rley,  ante,  the  place  wbece  A<  cam  iofiuU. 
p.  T4S,  pi.  t  S9.    See  alfo  S,  €.«.  SelT. 
Caf«  pigs  92>  cafe  93. 

187.  Rt» 
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187.  Rex  V.    Btttley^     trinity  TerMy  10.  W  u,  Geo.  2.Avnndmiii, 

Ikrr.  S.  a  107. Thamas  Chandler  (tame  with  a  certi-  ^^^t^^?^^^; 

ncAtE  from  Builey  tro   BetthalU  and  fomc  (hort  time  af-  /j^J^^irt  within 
tnwrds  took  a  leafo    of  a  *ujindm\il  ia  Benhall  from  oac  thcift:  and 
lliaiuif  Gr^im  for  tlie     term  of  three  years,  at  the  yearly  wiu  gain  the 
rat  of  fourteen  povinds  -        About  the  fame  time  he  hired  tenant  a  fettle. 
4Vmnas  Mann  a  cotrtzage    and  a  piece  of  land  in  Benhall'^^^\^^'^. 
If  jnrole  to  hold  for  one  year,  and  fo  from  year  to  year,  f^^^  although 
iilong  as  it  fliould  ^lea.re  both  parties,  at  the  yearly  rent  be  has  given 
rf  three  pounds.       Ch^rtdler  entered  upon  the  mlU,  the  fwurityfor 
mage,  and  the /a«^  arL^  occupied  the  fame  for  three  years  ^^^  ^ment 
ttidcr  the  laid  leafes,    strxd  paid  all  the  rent  himielf ;   but  ^,  jj^^  .^^^^ 
be  had  a  fiirety,  who  engaged  for  the  payment  of  the  rent ,.  scff.  Cat 
rf  the  winiimill  dvirirxg  t:he  faid  three  years.     After  the  4«». 
cipiradon  of  the  leafe,.lie  occupied  the  mill  for  three  vears 
knger  under  a  parole  agreement  that  he  Ihould  hold  the 
fia  miil   at  the   faid    aixnual  rent  fo  long  as  he  Ihould 
continue  to  pay  the  Tame ;  and  for  the  payment  of  the 
imt  under  this  agreexncnfno  furety  was  required.    Du- 
rimr  thefe  lalt  three  years  ChanJIer  occupied  another  cot- 
taS  in  Benhall  of  3I.  as.  6d.  a-ycar,  which  he  rented  as  a 
toant  at  will.      It  was  mfifted,  that  this  could  not  gain  . 
afctdement  ;  for  thoiigh  a  water  corn^miUh^  ^"^i;,?,"."^^^,  W  Vide  ante. 
be  a  untment  witl^ii^  the  aa  [a),  yet  a  «;/«^m/// could  not  ^^^         ^/ 
\)c  coniidercd  as  fvich,  bccaufc  it  has  no  houfe  or  place  ,83. 
of  refidence     as    otlicr  mills  have:  and befides,  this  man 
could  not  be  tafcetx  to  be  a  man  of  ftock  and  fubftance, 
which  was  tlxe  intention  of  the  ftatute ;   for  the  landlord 
infiftcd  on    fcciJirity  for  the  payment  of  his  rent     On 
the  other  fide  it  was  faid,  that  this  pomt  had  been  deter- 
mined  concerr^ing  nulls  in  general,  in  the  cafe  of  i?^^  v. 
Gwaldford  C^ )  -     **^  *^  giving  fecunty  could  make  no  (^j  ,.  ^^ 
diffeterkce«   fitice  the  pauper  himfelf  paid  ths  rent.— By  50a. 
~T     CouitT.       I^  1^^  ^^  endeavoured  to  diftinguifli  vide  port. 
b^weef\    renting  lands  and  a  mill,  becaufe  a  miller  has  '"^^'  7- 

ftock.  -      fctit  this  objeftion  has  been  often  over-ruled  : 

aL  words  of  the  aft  are  "  honafide^i'  and  what  can  be 

better  evidence  thereof  than  payment  of  the  rent  ?   If  a 

man  rcxvt  lands  or  a  mill  of  ten  pounds  per  annum  with- 

^t  anv  lioiife  in  the  parifli,  he  g^ins  no  fettlement,  be- 

r-    ^^  cannot  rcfide  thereon  without  a  place  of  habi- 

^S   n        "Bnt  here  the  pauper  held  a  cottage  and  lands  at 

A^cc  po-ands  per  annutn^  at  the  fame  time  that  he  held  the 

?!•    ^1^ fourteen  pounds  per  annum;    and  therefore  he 

^ned  a  good  fcttlement. 

L  %  JS8.  Cafe 
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Renting  land  of     'i88,  Cafe  of  the  Par t/h  of  Linwood^  I745»     '9*  Geo, 
fcvcnpounds  a- ^^^^.^^  jen^gd  fg veil  pounds  per  annum  \w  tnc  par>: 
iT  cow^  tf  noi  ^^  Llnwood^  and  agifted  three  cows  to  pafturc  from  Afa 
a  tenant/         ^^y  ^^'^  Martinmas  Dj  agreement  for  three  years  fuccelEvi 
ly,  for  which  he  was  to  pay  three  pounds  ten  /lulling 
i'his  cafe  was  referred  to  Lord  Chief  Baron^  Parke 
at  the  aflizes,  who  s&ve  his  opinion  at  his  chambers,  th 
this  did  not  gain  a  kttlement ;  and  faid,  that  to  anfwer  ti 
dcfcription  of  a  tenement  within  the  nft  of  parllanienr, 
{hould  be  a  renting  a  houfc  or  ground  of  the  yearly  \  alt 
of  ten  pounds* 

AIcaf€of"a        1 89.    Rex   V,    Locker  ley  ^   Hilary   Term^    25.     Geo,     1 
**  dgaryconm'  MSS. — Richard    Edwards    was-    fettled     in     ShircfieL 
"  ing  of  fixtecn  Engli/h^  but  afterwards  removed  into  Lockerley^  and  ther 
«' dwdlin^*'** '  entered  into  articles  of  agreement  with  one  yohn  Alefjh 
«  houfeand      who  then  occupied  a  mcfluage,  farm,  and  lands  in  Lock 
«*  feeding  for     erley^  which  agreement  was  in  fubftance  as  follows  ;— 
«« the  faid  cows  FiRST,  Merjh  covenants  with  Edwards^  therein  fliied  dah 
2  on  nacres  of  jryman^  to  let  and  dcmife  to  him,  his  executors,  adminif- 
•«  aa«of'mea.  ^^'^^^rs,  and  affigns,  and  that  they  may  peaceably  poflefs 
«dow,  with  the  and  enjoy  a  dairy  confi^mg  of  fix  teen  cows,   with   the 
«*  aftcr-icafc  of  nieffuage  or  tenement  and  dwelling-houfe,  and  feeding 
"  a  mead/'       fQ^  the  faid  cows  on  twenty-one  acres  of  clover  ground, 
heJdnottobc  A  ^^^j  thirteen  acres  of  meadow  land,  with  the  aftcr-Iea/e 
of  a  mead  •,  all  which  are  iituate  in  Lockeriey^  and  aVe  part 
^•S^- '*"''''•  ^"*  oi  Cancfield  farm,  in  the  occupation  of  the  faid  Merjhi 
*  '  ^'^*       together  alfo  with  the  run  of  the  backfide  or  yard  be- 
longing to  the  faid  mcffuage  or  tenement,  and  the  arfhes 
belonging  to  the  faid  farm,  for  the  feeding  of  jpigsj   and 
alfo  the  run  of  one  horfe,  with  the  cows  aforefaid  ;  from 
the  2d  of  February  next  enfuing  the  date,  for  one  year. 
Alfo  that  MerJh  Ihall,  during  the  term,  allow  to  Edwards 
all  the  (herl  wheat  arifing  from  the  corn  growing  on  the 
farm;  and  alfo  provide  for  the  ufe  of  the  cattle    (when 
SedviJtRtx     wanted)  five  tons  of  hay ;    and,  for  the  fame  feed  of  the 
V.  Whixicy,      cattle,  caufc  ten  acres  of  the  clover  ground  and  thirtcea 
R*^  '  Rddic"  ^^^^^  of  the  meadow  to  be  laid  up  at  Candlemas-day ^  and 
hmttnde, where  ^^^  Other  eleven  acres  of  the  clover  at  Lady-day ;  and  alfo 
this  cafe  feems  put  the  meffuage  or  tenement  and  dwelling-houfe  and  1 
tfeoied.  premifes  into  repair;    and  fetch  the  goods,  neceflaries,  j 

and  fuel  of  Edwards  home  to  the  faid  meffuage  or  tene-  i 
ment  and  dwelling-houfe.  And  if  the  faid  cows  ftaii 
not  be  delivered  of  their  calves  by  the  ift  of  May  fol- 
lowing, MerJh  (hall  deduft  and  allow  out  of  the  rent  re- 
ferved  2S.  per  week  for  every  cow  not  fo  delivered,  until 
ihe  Jhall  be  delivered ;  and  alfo  what  may  be  reafonable, 
for  every  calf  wanting  to.eacb  cow.    And  lastly,  Ei-  . 

yimis 
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wards  covenants  to  pay  Merjh  for  and  in  confideration  of      Rex  v. 
the  premises  3I.  cs.  for  every  fuch  cow  as  aforefaid,  dc-  I^ckhlet, 
lirercd  to  his  u)e  and  poileflion  a^   aforefaid,  payable 

ijuartcrly,   except  as  ■  above-mentioned.     That  in  pur- 
oancethereofy  Edwards  entered  on  and  occupied  the  faid 
dairy  and  premifes,  and  lived  in  the  faid  meiruags  or  te* 
nexnent  and  dwelling- houfe  and  premifes  till  his  death, 
which  happened  about  the  7th  of  Odoher  ;   and  that  the 
cows  were  fed  in  the  lands  mentioned  in  the  articles; 
part  whereof  was  alfo  fed  at  fome  time  in  the  faid  year, 
to  wit,  during  the  time  the  cows  were  foddered  in  the 
yards  belonging  to  the  premifes,  during  fome  part  of  the 
laid  winter  feafon,  with  the  iheep  of  MerJh ;    but  the 
thirteen  acres  of  meadow  were  never  fed  but  by  the  faid 
cows.     That  after  the  death  of  Edwards^  his  widow 
Martha  continued  in  the  occupation  of  the  prcfnifes, 
and  held  the  fame  to  the  end  of  the  year,  purfuant  to  the 
articles.     And  tliat  the  faid  mcfluage  or  tenement  and 
dwelling-houfe,  diftincl  from  the  dairy  and  the.  reft  of 
the  premifes  in  the  faid  articles  mantioned,  were  of  the 
yearly  value  of  twenty-five  pounds  and  no  more  ;    and 
that  the  reft  of  the  premifes  were  of  the  annual  value  of. 
fifty  pounds  and  upwards.     It  was  iniifted,  that  this  was  a 
tenement  within  die  meaning  of  the  13.  &  14.  Car,  2. 
c.  1 2.    A  tenement  is  every  thing  that  is  holdcn  as  a  pro- 
fit a  prendre  (a)  ;  and  this  is  a  profit  a  prendre^  for  it  is  (<i)Go.  Lic.4, 
conneded  with  an  intereft  in  the  land ;  and  although  this  b.  ^9, 
under  leflee  has  only  the  herbage^  he  may  bring  an  aSlion 
or  diftrain  {b).     Tithe  is  a  tenement,  tho\}Rh  there  be  ^^j  j^^^,  281 
no  ownerfhip  of  the  foil :  and  although  it  is  laid  in  Afin- 
chlnbampton  v,  BifsUy  {c)  that  the  feeding  of  land  did  not  ^^j  ^ntc, 
gain  a  fettlerfient,  yet  that  cafe  was  decided  on  another  page  145,  pU 
point.— ^On  the  other  fide  it  was  argued,  that  this  is  not  a  »^S' 
leafe  of  tlie  land,  but  a  mere  contraft  for  the  milk  of 
another  man's  cows.     The  polleflion  even  of  the  cows 
is  not  to  be  delivered  to  Edwards  ;  and.the  rccompenco 
arifes  in  proportion  to  the  cows  which  ihall  calve.     1  he 
reft  of  the  agreement  is  only  how  the  grantor  Ihall  feed 
his  cows,  in  order  to  ipake  the  mor0  or  better  milk;  and 
about  the  running  of  the  grantee's  horfe  and  pigs  :   fo 
that  this  is  nothing  Uke  the  hiring  of  a  dairy,  or  dairy 
farm ;   nor  is  it  a  profit  a  prendre  out  oi  lands ;    rent- 
ing the  apples   in  an  orchard  for  a  year  would   not 
pin  a  fettlement.     Therefore  this  is  not  a   tenement 
within  the  aft  of  parliament :    it  is  a  profit  from  the 
cattle,  not  from  the  land, — Mr.  Justice  Wright. 
The  words    **  let"  and    "demife"  are    indeed    ufcdj 
aod  fo  alfo  is  the  word  **  dairy"  ;  but  the  dairy  is  ini- 

L  3  mediately 
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?^»x«.  mediately  after  explained  to  mean^;r/^f«  c^wj.  The  land 
L^KKAi.KT«  fecjns  to  have  remained  to  Mcrjh  ;  for  he  was  to  lay  it 
up  at  fuch  a  time.  The  only  queftion  is,  Whethei 
this  can  be  faid  to  be  a  tenement  under  13.  &:  14.  Car,  2< 
c.  12.  ?  Now  a  tenement  muft  lie  in  tenure,  and  mufi 
relate  to  land  ;  whereas  this  contrad  relates  to  the  cows« 
The  pafture  of  the  ground,  generally,  is  not  let ;  but 
only  the  feeding  of  fixteen  cows :  he  could  not  feed  othei 
cattle  upon  it.  The  value  of  this  meadow  is  not  fiated. 
It  feems  to  me  to  be  only  an  agreement  for  the  ufe  ol 
the  cows,  and  the  feeding  of  them ;  and  it  is  merely  per« 
fonal.  Here  is  no  intereft  in  tlie  land  that  pafles,  or  was 
intended  to  pafs.  He  thought  it  a  very  clear  cafe.  The 
cafe  of  Aiinchinbampton  was  a  different  cafe ;  and  was  not 
determined  upon  the  point  of  renting  the  pafture  of  tlie 
land,  but  quafhed  for  want  of  an  adjiUdication.  How- 
ever^  he  faid  that  (^ )if  that  cafe  was  an  agreement  **  for  the 
**  pafture  only  of  the  land",  he  fhould  doubt  of  it» 
Therefore  the  order  of  fefiions  ought  to  be  quafhed ;  and 
the  original  order  confirmed. — Mr,  Juflice  IDennison 
and  Mr.  JuJiUe  Foster  (Lee,  Chief  Jufiicey  abfcnt), 
were  clearly  of  opinion  that  this  agreement  was  ilicrely 
for  a  perfonal  thing,  the  ufe  of  the  cows ;  and  has  nothing 
to  do  with  the  land.  Confequently,  it  can  never  come 
within  the  intention  of  the  word  tenement^  upon  which 

•  a  man  is  to  be  fettled.— Per  Curiam.     Unanimoufly, 
Order  of  feflions  quaflied.     Original  order  affirrned, 

LinHukenfor        ic)0.  Rex  v,  Shetifion^  Eajler  Term^  32,  Geo.  2.   Burr^ 

•  iwftkuinr  sc,  474.— Two  juft ices  removed  Tlomas  Lymery  labour^ 
Jfivingir  ^^^  ^"r  his  wife  from  the  y^2X\fl(xoiGraiwichxo  Shen- 
uM9%iQXK^r'fton^  both  in  the  county  of  Stafford,     The  fefiions  con- 

^licularpoitionof  firmed  tlie  order,  and  ftate,  that  the  pauper  Thomas  Lymer 
the  year,  U  a  te-  having  gained  a  fettlement  at  Shenjion  oy  a  year's  hiring 
ncmcnt  wiiiiin  ^^^  fervice,  afterwards,  to  wit,  about  fifteen  years  ago, 
»?*•.  lit*      *  ^^^^  ^  houfe  in  the  parifh  of  Gratwlch^  at  thirty  fhillings 
a-year,  which  he  has  enjoyed  ever  fince,  tiJl  removed  by 
this  order ;  and  five  years  ago  took  two  acres  of  land  in 
the  parifh  of  if/wc's  Bromley  in  the  county  of  Swfford^ 
fortne  growing  oif  potatoes,  from  Candlemas  to  Alichael" 
masy  for  nine  pounds ;    and  at  the  fame  time  and  from 
the  fame  pcrfon  took,  in  the  faid  parifh  of  King's  Brom- 
Icy^  half  an  acre  of  land,  at  forty  fhillings,  for  the  like 
term ;  and  paid  his  rent  for  all  the  premifes,  which  were 

(«)  .^«e  I.  Sir  J.Strange,  874.  And  «  the  faid  parifli  of  Bifihy^  the  paf« 

I  have  looked  ioto  the  order  in  that  <*  tore  of  a  piece  of  land,  from  M 

cafe  in  Jt/iVic^f M^M^/M,  and  the  wordi  **  Sxi'tMtt  Day  till  Caudlemaf  foliow- 

tre,   <'  and  ihe  fume  ycAt  took,  la  *<  in^.**    N^it  by  Mr.  fivaROW. 
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yf  the  value  aforef^id.  .  The  pauper  entered  upon  and  en-      R^x  v^ 
joyed  the  lands  during  the  term ;    and  during  the  latter   Shenstok^ 
partof  the  time  of  bis  enjoying  the  fame,  to  wit,  between 
Midfummer  and  Michaelmas^  he  lodged  above  forty  days 
ki  the  parifh  of  Kifig*s  Bromley^  where  the  lands  lay,  for 
the  convenience  of  digging  up  and  difpofing  of  tlie  po- 
tatoes.    It  was  contended,  that  this  land  w^s  hired  for  a 
farticuiar  purpofe — for  the  planting  of  potatoes  where  no 
4ock  is  requifite ;  and  the  reiidence  \vilC'.ng\  Bromley  be- 
n^  for  the  mere  purpofe  of  looking  aft6r  tlie  potatoes, 
it  is  not  a  tenement  within  the  meaning  of  the  aft  of 
parliament.— Lord  Mansfield.     This  man  has  bona 
jide  taken  ground  of  the  yearly  value  of  twelve  pounds 
ten  Ihillings,  if  we  are  to  judge  by  computing  thC' pro- 
portional rent ;  and  in  the  nature  of  t\i\% /pedis  of  culture^ 
it  is  a  taking  of  the  whole  year's  profits  of  the  land.     In 
feme  other  cultures  befides  this,  as  woad^  rape^  ^c,  it  re- 
quires only  a  part  of  the  year  to  get  tlie  crop;   and  it  is 
fironger  where  the  rent  for  part  of  the  year  only  is  above 
ten  pounds,  than  where  the  ten  pounds  is  payable  for  tlie 
whole  year. — Dennison,  Juftke.     The  aft  goes  upon 
the  credit  of  the  perfon,  and  his  ability  to  rent  ten  pounds 
a-ycar ;  fuch  a  man  was  not  confidered  by  the  Legiflature 
as  a  v^rant,  or  as  likely  to  become  chargeable  to  the 
partih :    and  the  nature  of  this  land  makes  the  prefent  cafe 
ftronger ;  refidence  of  forty  days  upon  this  taking  gains 
a  fetflement. — Foster,   Juft'ice,     Potatoe-grounds,   as 
every  gardener  knows,  produce  their  whole  profit  in  one 
particular  feafon  of  the  year,  and  no  profit  at  all  in  the 
remaining  part  of  it ;  therefore  this  is  in  efFeft,  and  as  to 
this  particular  culture,  much  the  fame  tiling  as  taking 
fuch  ground  to  be  made  ufe  of  for  the  whole  year. — 
WiLMOT,  Jujiice^  concurred. — The  rule  was  made  ah- 
folute  for  qualhing  both  orders, 

191.  Rex  It.  St^  George* s  Hanover  Sauare^  Trinity  Ternty  A  6rft  and  fe- 
ll. Geo.  3.   MSS.—A  fpecial  order  ot  feifions  was  made  «<>«<*  floor  un- 
fcbjea  to  the  opinion  of  this  Court,  *'  Whether,  upon  [^"ff^^*"^ 
''the  following  fafts,  the  pauper  John  Malcomb  gained  a  pound*  a-jear, 
"  fettleraent  in  the  parifh  oiSt,  yames*%  Weflmlnjier  P  The  "  m  t^nrntmi 
faid  John  Malcomb  the  pauper,  about  twelve  years  ago,  ^^t^^ough  the 
hired  of  Mr.  John  Reynolds  the  firft  and  fecond  floors  un-  JSJ'iS*'* 
fumifhed  of  a  houfe  of  the  value  of  forty  pounds  a-year,  from'chehoufe^ 
in  the  parifh  oi  St.  Jameses  Wejlminfter:  the  pauper  fur- 
nifhed  this  part  of  the  houfe,  and  held  the  fame  entirely  ^^^^ 
to  himfclf,  and  inhabited  therein  feven  years,  and  paid 
fcr  the  fame  ten  pounds  a-year,  clear  of^  all  d^duftions, 
10  the  landlord  John  Reynolds.  During  all  that  time  there 

L  4  wa9 


1^2  SETTLEMENT   BY   fi.£NTINO   A  TENE»«£r/7*« 

Rix  V,  \^as  only  one  door,  and  one  ftair^cafe,  which  iieere  ufhi 
St. George's  in  common  by  the  paupcr  and  other  perfons  iwrho  rciidei 
Sourish  in  the  houfe— Mr.  Bearcroft  faid,  the  ieffions  haw 
mift^ken  the  law  in  fuppoiing  that  the  pauper  did  no 
gain  a  fettlement  in  Sit.  james^s^  and  he  obtained  a  rufa 
to  (hew  caufe  why  their  order  fhould  not  be  G[uafhcd.— - 
Mr-  Lucas  now  moved  (juft  before  the  liUtig  af  the 
Court,  at  near  ten  o'clock  at  night),  upon  an  affidavit  oli 
fervice,  to  make  the  rule  abfolute. — The  rule  for  ^ua/b* 
ing  the  order  of  feffions  was  made  abfolute,  without  de- 
fence. 

m 

Remington^;**  192.  By  13,  Geo.  3.  c.  84.  "  No  gatekeeper  of  an^ 
i«//i  and  refiding  ^*  turnpike-road,  or  perfon  renting  the  tolls  thereof^  and 
inih«t»ii-        <c  refiding  in  any  toU-houfe  belonging  to  tlic  truftecs  of 

*"amVfaX     "  **^  ^°*^'  ^^"  thereby  gain  a  fettlement  in  any  psLciOK 
^^t.        '     ^*  or  place  whatfoever,*' 

Alhopoccu-  193.  Rex  V.  St.  Giks^s  in  the  FielJsj  Hilary  Term^  i^V 
pied  fcparaiely    Qg^.  3.  Bitrr.  S.  C,  798.— Two  juftices  remoYcd  Efiher  Or-* 

to  whkhu'ibc.  ''^'^^  ^'^^^  ^(  ^^'"^^  Orchard  (who  had  left  her),  and 
Ipngs  Is  scene*  their  three  children,  a//2.  ^A^r  aged  four  years,  Elixab^th 
nicnt.  $gcd  two  years,  and  Sarah  aged  fix  months,  from  St.  Giles\ 

parifh  to  St.  Ann^s  IVeftmtnfter.     On  appeal  from  their 
order,  the  feflions  quafhed  it,  ftating  the  following-  ca/c  ; 
—'1  hat  the  faid  EJther  Orchard  was  married  to  th^  faid 
Thomas  about  eight  years  previous  to  the  (aid  removal  i 
and    had   by  him  the  faid  children;  that  tlie  father  of 
the  faid  Thomas  Orchard  was  legally  fettled  in  the  parifh 
of  St,  Ann  fVeJtminfter  ;  and  that  he  the  faid  Thomas  had 
not  do^ie  any  aft  to  gain  a  fettlement  in  his  own  right, 
except  that  about  twelve  months  previous  to  tlieir  ^id 
piarriage  he  took  a  ftop,  at  fifteen  guineas  per  annum^ 
in  Piccadiliyi'in  the  parifh  of  5/.  James  Weftminfiery  being 
part  of  the  houfe  of  one  Mrs.  iMidler ;  which  /hop,  at. 
the  time  of  his  taking  it,  had  no  door  but  tliat  which 
opened  immediately  into  the  ftrcct,  nor  any  communi- 
cation ^ith  the  other  part  of  the  houfe ;    that  the  faid 
Thomas  Orchard  likewjfc  agreed  for  the  ufc  of  the  water 
and  neceflary  (which  were  within  the  houfe) ;   to  which 
'        he  had  accefs,  in  common  with  the  other  lodgers,  by 
another  door  belonging  to  the  houfe,  which  opened  into 
a  CQurt  leading  from  PiccadUly  to  Jermyn-ftreet  \  and  ilfi} 
\  agreed,  at  the  time  of  taking  the  (hop,  that  his  fitter  (who 
was  part  of  his  fa^nilv)  (hould  lodge  with  Mrs.  Latdler's 
Inlaid  in  the  garret  of^  tlie  faid  houfe  j  fpr  which  he  wa& 
to  pay  an  additional  rent  over  and  above  the  fifteen 
guirie^s :  that  \\\  lefs  than  ^  mpnth  after  he  had  taken 

pof^ffioa 
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f&Soa  of  the  fhop,  finding  it  inconvenient  to  go  out      Rsi  «• 

cone  door  and  in  at  the  other,  he  applied  to  Mrs.  LaiJ^  S'-  0"«'M^* 

kbrksve  to  open  a  way  through  the  partition  which      f^^l* 

iprated  the  fl&op  from  the  ftair-cafe :  that  ihe  confented 

Aocto;  and  he  opened  the  fame  accordingly :  that  he 

mtoif  and  conftantly  lay  and  reiided  in  the  faid  (hop, 

»I  pahlickly  carried  on  his  trade  of  a  Qioe-maker  in  the 

fas  (haTing  fnch   communication  to  the  water,  the 

mfiry,  and  the  ftair-cafe,  by  which  his  iifler  went  to 

fe  lodging  in  the  garret,  as  aforefaid),  until  the  time  of 

Is  laid  marriage:    and  tliat  he  continued  in  the  faid 

koofe,  under  the*iaJd  circumftances,  for  about  two  years 

aficrwards  :  and  that  the  faid  Mrs.  Laidler  rented  and  re* 

UkA  in  the  faid  houfe  during  all  the  time  of  the  faid 

Jivmas  OrcbanTs  refidence  as  aforefaid,  and  paid  thirty 

Kinds  per  anium  and  all  parochial  taxes  for  the  fame, 
is  court  [the  feffions]  tlierefore,  upon  consideration 
of  die  circnxnftances  above  fet  forth,  doth  allow  the  faid 
appeal,  and  doth  vacate  the  order  of  the  faid  two  juftices : 
aid  the  laid  appeal  is  hereby  allowed,  and  the  faid  order 
rftbe  faid  two  juftices  is  hereby  vacated  and  fet  afide  ^ 

accordingly. — Mr.   Lucas  moved,    orf  Saturday  28th 
Tnuary  1775,  to  quafh  this  order  of  feffions :  and  the 
CoQrt  gave  him  a  rule  to  fhew  caufe.     His  objeftion  was. 
That  upon  the  £iAs  ftated  Thomas  Orchard  could  not  be  1 
confidered  as  having  gained  a  fettlement  in  St.  Jiimes^s 
pnfliby  renting  a  tenement  in  it  of  the  value  of  loL 
s  year.    He  was  only  a  lodger,  an  inmate,  an  occupier 
«  pvtof  a  houfe  ;  which,  Mr.  Lucas  faid,  was  not 
fomcient  to  gain  him  a  fettlement  — ^Mr.  Howarth 
iMvw  (hewed  caufe;  and  argued,  that  it  was  fufiicient. 
It  is  renting  a  tenement  of  the  value  of  lol.  a  year. 
A  houfe  is  as  much  a  tenement  as  land  :  and  fo  is  part 
flfahoufe.     So  is  a  fhop.    This  is  a  (hop  in  which  the 
B>2n  ky,  lived,  and  rended  ;  and  which  had,  originally, 
w>  fort  of  communication  with  the  houfe,  but  had  a      * 
difiinft  door  into  the  ftrset.    A  perfon   may  gain  a 
fcttkmcnt  by  renting  only  part  of  a  houfe,  if  what  he 
Wts  is  of  the  value  of  ipl.  a  year. — Mr.  Justice 
WiLMoT  faid,  in  the  cafe  of  Duns  Tew^  that  a  tenant  Burr.  §.0. 400. 
■ay  fobdivide  to  undertenants,  who  may  thereby  gain 
fcttlcmcnts,  if  they   take  the    value  of    lol.   a  year. 
And  he  ^itcd  the  cafe  of  St,  George's   Hanover-fquare^ 
where  John  Malcomb  hired  the  firft  and  fecond  floor,  Ante,  page  15 1, 
wjfiimilhed,  of  a  houfe   in    St\   James's    Wejiminftery  pi.  191. 
rf  the  value  of  40I.  a  year. — Mr.    Lucas  and  Mr. 
Wallace  argued  againft  the  order  of  feffions;   and 
VScdithatitmuft  be  an  entire  tenement  of  tlie  value  of 
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R»x  9«      f  ol.  a  year  to  gain  a  fettlement :  whereas  this  vras  only  * 

9ip^Gsiss*t  part  01  one,  iawhkh the  landlady  herfelfrefided 9  and  pak 

^  ''**      all  the  taxes.    They  faid,  that  the  twenty-one  jafticci 

lE^dir     preffent  at  the  fciHons  were  divided  tiewK  againft  /^w 

'  and  wifhed  to  have  the  opinion  of  thig  Court.-* — Xh* 

.  Court  were  of  opinion ,  ^'that  tliis  was,  undoubtedly 

^  a  tenement  of  the  value  of  lol.  a  year:*'  and  the 

criterion  of  this  method  of  gaining  a  fettlement  is  th^ 

ability  to  rent  a  tenementofthatvalue.— ^Rulediicfaafiged] 

and  the  order  of  feflions  affirmed. 

A  farniftcd  1 94.   R^x  V.  Whitechapel^  Hilary  Term^   26.    Geo.    J* 

foom,  with  fire  Editor's -A/S-S. — Jnne  Allamj  li^idow^  and  her  children 
found,  rented    j^^^  removed  from  St,  Mary  Whitecbapei  to  fVeftham. — 
a MrttcrilJpur- The  Sessions  qualhedthe  order,  and  ftated.  That  the 
pofe,  and  the     pauper's  late  hulband,  PeUr  AUam^  about  four  yeazs  ago 
landlord  to  have  hired  a  houfe  in  IVeftham  of  the  yearly  value  of  eiglit 
the  afe  of  it  at  g^hieas,  andicfided  therein  till  hisdeath,  which  happened 
rl^ilir^th.  '^^^  January  1785  :  that  about  12th  0a9bir  1784  he 
toihTftatute.  *  hi^^^l  a  room  at  the  lign  oiThe  Bird  in  Hand  visual* 
ling-houfe  in  Wcjlham^  at  three  fhillings  a-week,  to  be 
made  ufe  of,  and  which  was  ufed  as  an  office -or  place>  ior 
the  juilices  to  meet  and  tran(aA  the  parifh  and  other  pub- 
lic buiincfs  {Paer  Allam  being  clerk  to  the  faid  juilices). 
.  *»The  room  was  furniihed  with  chairs  and  tables,  and  the 
landlord  was  to  find  firing ;  and  it  was  agreed  that  the 
landlord  was  to  have  the  ufe  of  the  room  on  the  Aflcmbly- 
nigbts^  being  once  a  fortnight,  and  at  other  times  when 
jillam  did  not  want  it.     Jllam  had  the  key,  and  wh^t 
have  locked  the  door  if  he  would,  but  did  not  do  it  above 
once  or  twice,  and  ufed  to  leave  the  key  in  the  door. 
The  rent  of  three  fhillings  a-week  was  paid  by  Allam 
out  of  bis  own  monies  and  fees,  and  no  part  thereof  was 
paid  by  the  juftices  ;  nor  had  they  any  concern  with  the 
room,  other  than  merely  meeting  therein  for  the  purpofo 
aforefaid. — Mr.  Silvester  Ihewed  caufe.   The  pauper's 
hufband  was  only  fervant  to  the  juftice:  this  room  was 
not  an  entire  tenement,  and  the  three  (hillings  a- week 
included  fire,  which  might  amount  to  nearly  the  whole  ; 
and   the  landlord  aifo  found  the  furniture.^ — BulleRi 
ujiice.     There  is  nothing  found  as  to  the  value  of  the 
re    and  the  furniture.      All  we  can  fay  is,   that  he 
has  rented  a  tcneoient  of  ten  pounds  a  year,— Order 
4|uaflied. 

195.  J^(9 
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195.  Rex  V.  North  Bedburn^  Eafter  Term^  24.  Geo.  3/A  **kml/sk 
Editor's  Af5S.— The  pauper  had  a  leaft  of  '«  a  land J^'^'J*  » « 
<»SALE  coLHElLY,'*  at  twclvc  pound tenfhillings  a^year, mem bytlw"** 
fera  certain  feafoa  of  the  year;  and  alfo  rented,  by  parole  renting  of  wbicl^ 
igreementy  another  land  fale  colliery,  at  twenty-four  a  perfon  may 
pounds  a-year.    About   three    years    previous  to   hisK'*"*^*^- 
itmovaly  and  fubfequent  to  the  expiration  of  the  term»  "*^^* 

he  applied  to  the  leffor  for  a  fight  of  the  leafe,  but  which 
the  Icflbr  refufed  to  fhcw  him,  and  foon  afterwards  died. 
The  Jeafe  not  being  produced,  the  feffions  admitted  parole 
evidence  of  its  contents  ;  and  one  objection  was,  that 
fach  evidence  was  improperly  received  i  but  a  feeond 
point  was,  that  it  had  appeared  that  this  demife  was  not 
only  for  a  tenement,  but  alfo  for  a  great  quantity  of  per- 
fonal  chattels  for  thepurpofe  of  working  the  coal-mine  ; 
and  that,  on  the  cafe  as  it  flood  dated  by  the  feflions^ 
a  "  LAND  SALE  colljery"  being  a  term  well  known 
in  the  coal  countries  as  comprehending  not  the  mine  only^ 
but  the  itock  of  horfcs,  gins,  ropes,  and  other  things 
neceilary  for  working,  and  therefore  that  fo  confiderable 
a  part  of  the  rent  mull  have  been  for  this  ftock,  that  the 
Unenunt  itfelf  would  not  be  worth  ten  pounds  a  year.— 
The  Court  held,  that  the  feffions  had  done  right  to 
receive  parole  evidence  of  the  contents  of  the  leafcj 
and  they  confirmed  the  orders  which  removed  the  pauper 
to  Korth  Bedburtiy  in  which  parifh  he  had  rented  thefc 
land  fale  collieries. 

196.  Rex  Vn  IVhixUy^  Hilary  Term^  26.  Geo.  3.     i.  Term  A  rMttUgase  U 
Rep.  I  ""  '         ""  '   '^        ^       '      ■""  «  :'«-•- 

Ridini 

their  fuur  iiibiiii.  i;uiiurcii  were  rciiiuvcu  iiuiii  luc  i-uwn^  pm-p^f^^fg,^ 

Ihip  of  fVhixUy  to  the  townfhip  of  Healaugb  in  theingafetUement, 
county  of  the  city  of  York.  On  appeal,  the  quarter 
feffioiis  difcharged  that  order,  fubjeft  to  the  opinion  of 
the  Court  of  King's  Bench  .on  the  following  cafe  :— 
That  Thomas  Potter  the  pauper  ferved  an  apprenticefhip 
to  Richard  Potter  in  the  townfliip  of  Whixley^  the  faid 
Richard  then  refiding  there  under  a  certificate  from  the 
townfhip  of  Bickerton  :  that  in  the  two  lafl  years  of  the 
pauper's  apprenticefhip,  his  mafler  Richard  Potter  rented 
a  dwelling-houfe,  with  a  garden,  orchard,  yard,  jftable, 
miftal,  and  fhop,  of  the  value  of  il.  i  is.  6d.  per  annum  ; 
and  alfo  a  meadow,  containing  near  feven  acres,  at  the 
yearlyxcnt  of  7I.  los. ;  and  alfo  at  the  fanietime,  namely, 
for  tw9  of  the  laft  years  of  the  pauper's  apprenticefhip, 
occupied  two  cattie-gates  of  the  value  of  i/.  41.  a^year  in  a 
fiinted  fajlnre^  on  ^onfideration  that  the  faid  Richard  Potter  ^ 

being 
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R«)c  w.      being  a  carpenter,^c«W  keep  in  repair  three  common  high^ 
*  Wkixlkt.^  way^gates  which  the perfons  having  a  right  to  the  cattle-gates 
were  bound  to  fufiain.^^ — The  queftion  for  die  opinion  of 
the  Court  was,  Whether  the  faid  cattle-gates    "were  a 
tenement  within  the  ftatute  ? — Fearnlv,  in  fupport  of 
the   order  of  fcffions.      Thefe  cattle-gates  arc  not  like 
commons  \     they    are    conveyed  by  leafe  and     releafe. 
The  owners  of  them  are  tenants  in  common  :  they  have 
a  joint  poilcflion   and  feveral  inheritance ;  and   are  as 
much  demifable  as    aiiy   feveral  tenement  whatfoever- 
There  is  a  material  difference  between  cattle-gates   and 
{«)  Co.  Lit.     rights  of  common.     Lord  Coke  {a)  enumerates  four  forts 
121*  ••  of  common  ;  but  acattle-gate  does  not  come  within  the 

defcription  of  either  of  them.  The  owner  of  a  cattle-gate 
has  it  not  in  refpeft  of  any  cuftom,  but  as  having  a  joint 
intercft  in  the  foil,  which  a  perfon  having  a  right  of 
common  has  not.  If  the  cafe  of  Rex  v.  Minchinhamp- 
{h)  Burr.S.  c. /fl«  {h)  be  cited  on  the  other  fide,  where  it  was  held, 
316.  that  the  pafture  of  a  piece  of  land  was  not  a  tenement 

Stra.  874f        within  the  ftatute,  it  is  fufficient  to  lay,  that  that  was 
Antctpagc  i45>,^Q(  xht  point  on  which  it  was  determined  \  for  the  order 
was  quajhed  for  want  of  an  adjudication, — Co  CHlt.L'^  contra. 
The  pauper  had  no  right  to  thefe  cattle-gates  in  refpeft 
of  any  property.     It   is  ftated,    that  he   occupied    two 
cattle-gates  on  condition  of  keeping  the  highway-gates 
in  repair,  which  the  perfons  having  a  right  to  the  cattle-gatet 
ought  to  fujiain:     This  excludes  the  idea  of  the  pauper  % 
right,  and  fhews,  that  it  was  only  a  licence  to  depauure 
his  cattle  in   confideration   of  his  repairing  the  gates. 
In  this  cafe  the  lord,  or  any  of  the  freeholders,  might  have 
diftrainedthe  pauper's  cattle.     Notwithftanding  the  cafe 
of  Rex  'V.  Minchinhampton  was  determined  for  want  of  an 
adjudication,  yet  there  is  enough  to  (hew,  that  a  right  of 
pailure    ought  not  to  be   confidered  as    a    tenement* 
{i\  Burr.  S.  C.  Rex  w,  Lockerley  (r)  is  not  to  be  diftinguiihed  from  tjie 
3i5«  prefent  cafe.     There  the  .Court  faid,  the  land   feemed 

'""^'If^^'^  *^o  have    remained   to   the  landlord.     So  in    this   cafe, 
'  the   land  remained   to  the  freeholders;    it  was    never 

out  of  their  claim  or  pofleffion.     It  was  likewife  faid 
in  that  cafe,  that  a  tenement  muft  lie  in  tenure,   and 
muft  relate  to    land,  but  that  that  contraft  related  to 
cows.    So   here  it  was  a  mere  perfonal  contraA,  not 
(d)  Ante,  page  relating  to  land.     The  cafe  of  the  Parijb  of  Lmwood  (d) 
148,  pi.  1S8.     23  alfo  in  point.    Thefe  commoners  could  not  transfer 
their  right  to  aftranger,  Cro.Jac.  15.  bccaufe  they  hold  it 
fub    medo. — Lord  Mansfield,   Chief  Juftice.    Thefe 
cattle-gates  pafs  by  leafe  and  releafe,  and  cannotbedcvifed 
but  according  to  the  ftatute  of  frauds.    They  are  there- 
for 
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to  be  confidercd  as  a  tenement  within  tha  flatute.    '  *■«  ♦• 
-Bdller,  Jir/iif ^,  faid»  that  die  cafe  of  Rex  v.  LockerUy    ^«'««-«t* 
las  better  reported  by    Burrow  than  by  Bott.     In  the 
fatter,  the  cafe  was  unintelligible  (a) .     The  Court  in  that  («}  Barr.S.  €. 
decifion  feem  to  have  gone  a  great  way;  for  they  rcjeft  3i5.;Midanc% 
Ac  words    •^Ict  and   demife"  and  "dairy."   and  fay,  W  «♦*' P** 
that  the  contraft  related   to  cows.     But  the  bcft  reafon  J^J*,^  poft. 
fiirtbat  decifion  feems  to  be  that  patt  of  it  where  they  Rex  «.  Piddli- 
Udf  tbat  it  v/as  not   a  leafe  of  land ^  or  of  any  thing  out  ^hemhide. 
W,  for  it  was  only  a   right  to  the  milk  of  the  cows.— 
Order  of  feifions  afn  r  med . 

197.  Rtx  V.    Old   Jilresford^  Trinity  '^^''^>  ^6*  G^^.  3.  ^  1^  ^^^j^^ 
iSerm  Rep.   358. — ^Two  jufticcs  by  an  order  removed  fiUjery  of  a  pon^ 
"jibn  Dorey  his  vrife    and  children  from  the  parifh  ofwitKtbefpear. 
Q'J  Jlresford  Xo  xho  ip2LTi{h  of  Chi /ion  Candovery  both  in  f«*««»fl«l»i>">* 
the  county   of    Southampton.     The    fcflions   on  appeal  ?jjjf**t^r  *"* 
quaihed  that    order »    and  ftated  the  following  cafe:-—-*  ^^^^  a  ^SS 
That  the  pauper's  father,  and  alfo  tlic  pauper  hi mfelf,  ftniAivedcmiib 
itfided  in  Old  Alresford^  under  a  certificate  from  Chilton  ^tht  foii^  tbm, 
Candovery    and   that  the  pauper  and  his  family,  before '**•■  ^°®**** 
Ac  order  of  removal,  became  chargeable  to  Old  ^Iresford^^*'  ^*'|jj| 
pariih  :  that  after    tlic   pauper's  fatlier  went  into  OA/wm.3.  «• »« 
Jlrtifordy   he   rented  a  houfe  and  piece  of  land  in  O/^aithovshcbeid:* 
Alresford  at  3I-    a  year,  and  occupied  the  fame  feveral  ^<>' *)*^  >"  *^ 
years  :  that  during  two  years  he  took  znd  held  under  ^oo^^^^th* 
paroU  agreement  from  Mr.  £A<;^lr^J  the  following  premifes  ^^^ 
in  Old  Alresfordy  viz.  the  fijhery  of  a  pondy  containing 
fixty   acres  9    called   Alraford-pond^  with  the  grates^  ^c. 
and  alfo  all  the  f pear -fedge^  flags ^  and  rujhes  growing  in  and 
about  the  faid   pond  ;  and  the  right  of  cutting  the  fedge 
powing  on  a  piece  of  rough  meadow  or  fec^y  ground, 
containing  fevcn  acres,  not  being  part  of  the  faid  pond, 
but  being  diftincl  therefrom,  and  held  under  a  different 
right :  tliat  the  pauper's  father  agreed  to  pay  Mr.  Ed-- 
vsrds   lol.    a-year  for  the  faid  premifes,  and  to  fupply        ' 
Ur.  EdivardC^  hoafe  withfifh  :  that  during  the  time  the 

Eauper*s  father  held  the  faid  premifes  of  Mr,  Edwards^ 
t  rented  and  held  under  a  parole  demife  the  fifhery  of  the 
caufeway  river  in  New  Alresford^  'with  the  grates  to  a 
fmall  nfh-houfc,  and  paid  3I.  a  year  for  the  fame  : 
th^t  the  Jatd  houfe  and  piece  of  land  firfl  mentioned^  and 
the  right  of  cutting f edge  ^  isSe.  on  the  faid  f even  acres  of  rough 
mtadozv  groufidy  and  the  faid  fijhery^  {^r.  lafi  mentioned^ 
were  together  of  the  annual  value  of  lol.  without  taking  the 
faid  pond  or  any  thing  thereto  belonging  into  the  account  : 
diat  the  couniel  for  Old  Alresford^  to  fliew  that  Mr. 
Edwardi  had  no  right  to  demife  the  fifhery  of  the  faid 

-pond. 


Rix  *.      pond,  otfered  to  prove,  that  in  1759  the  tKen  Bi/?. 
OtD  Alres-  /^/;^/^,|  being  feifed  in  fee  of  the  foil  of  the  faid  p 
^^^*       granted  a  patent  of  the  office  of  fupervifor  and  gove 
thereof  to  (j^^rjf  Bridges  Rodney^  Efq.  (now  I^ord  R04. 
and  his  fon  George  Rodney^  t^c. :   that  at  the  time 
Edwards  made  the  agreement  with  the  pauper's    fal 
he  held  of  the  faid  George  Bridges  Rodney  and  George  Re 
the  premifes  granted  by  the  patent,  and  had  no  o 
intereft  in  the  faid  pond  :  that  previous  to  fuch  tak: 
viz.  in  1764,  the  then  Bi/hop  of  IVinton^  lord    of 
manor  of  Old  Alresford^  at  a  co-Qit-baron  held  for  t 
manor,  granted  to  the  faid  Lord  Rodney  all  tlie   ruil 
reeds,  and  flags,  growing  in  jflresford-pond  for t^^entjr-i 
years  :  that  Afr.  Edwards^  at  the  time  of  the  faid  agr 
ment  with  the  pauperis  fether,  held  of  the  faid  Sir  Gee 
Rodney  whatever  was  granted  as  laft  aforefaid  :   but  1 
court  were  of  opinion,  fuCh  evidence  was  inadmiiCb 
and  refufed  to  hear  the  fame. — Bearcroft  and  Port. 
were  to  have  argued  in  fupport  of  the  order  of  fcilior 
but  THE  Court  defired  to    hear  the    other    /icfe.- 
Wilson,  Lawrence, and  Burrough,  againfl  the  ordc 
contended,  that  this  being  the  cafe  of  a  certificate-maj 
it  was  incumbent  on  the  other  fide,  according  to  tl; 
doArine  laid  down  in  the  cafe' of  Rex  v»  If^arblingtoi 
.  to  fliew,  that  the  certificate  was  difcharged  ;  in  ordc 
to  do  which  they  proved,  that  the  pauper  took  the  filher 
of  Alresford'pnd.       But    fifhery  being   an    cqufvoca 
phrafe,  does  not  ex  vi  termini  mean  a  fever al  fijhery 
from  the  ftatement  of  the  ckfe  it  does  not  fufficicnt/) 
appear  what  kind  of  fifhery  the  pauper  took ;  whethei 
it  was  a  feveral  or  free  filhery,  or  only  a  common  oi 
pifcary  ;  therefore  as   tlie  appellants   proved  generally 
that  he  took  a  fifhery,  it  entitled  the  refpondents  to  enter 
into  evidence  to  explain  what  kind  of  a  right  the  pauper 
had  taken.    If  the  fcfiions  had  admitted  the  evidence 
which  was  offered,  it  would  have  appeared  that  the  ieflor 
1         of  the  pauper  had  not  himfelf  fuch  a  right  as  it  is  ftated 
that  the  leflee  had  taken.    This  is  not  like  the  cafe  of 
land,  which  \\  neceffarily  a  tenement  within  the  ftatute, 
on  which  account  the  Court  have  always  refufed  V^^'^^^ 
into  the  title  of  the  occupier,  and  where  it  is  fufficient  if 
he  holds  even  under  a  diffeifor ;  for  here  it  would  have 
appeared  tliat  ±e  f  ubjeft  of  the  demi  fe  was  not  a  tenement 
within  the  ftatutc.    But  fuppofing  that  the  feffions  did 
right  in  rejeding  the  evidence  offered,  yet  this  ij  a 
<•)  9.&  10.    queftion  upon  the  certificate  aa(fl),  and  it  has  never 
wai.  3.  c.  lu  hitherto  been  decided  that  an  incorporeal  hereditament 

f^cT^Tir,!'    i^  a   tenement  within  that  ftatute.     In   the  cafe  -of 

Rex 
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kex  V*  Tbofftes  Ditttm  {a)   Lord  Mansfield  faid,       Rtx«r, 
tbat  the  poor  law  was  a  fyftem  of  pofitive  law,  and  that  ^^^  alr«»- 
any  perfon  claiming  a  benefit  under  it  muft  bring  him'felf       '^*** 
within  the  ftrift  letter  of  it.     And  befides,  if  an  in-  (*)  ^^^* 
corporeal  hereditament  be  a  tenement  within  the  ftattite,  s4'aMSs!re. 
it  can  only  pafs  hy  deed\  and  this  is  ftated  to  be  by  par  ok. —  port  of  this  cafiv 
LoED  MANSFIEI.D,  Chief  Jufiice.    Upon  this  ftate  ofpoft.chap.  vtt*. 
tiic  cafc^  theCoart  will  confider  that  the  filhery  and  the  ^^*  !• 
finlpafied  together ;  therefore  the  pauper  took  a  tenement 
within  the  &tute. — Ashhurst,  Juftice.    There  is  no 
dopbt  but  that  a  fiflieiy  is  a  tenement     Trefpafs  will  lie 
feran  injury  to  it ;  anci  it  may  be  recovered  in  eje£tment. 
— BuLLER,  Jufiice.    The  Court  go  upon  this  ground^ 
that  the  feffions  have  no  occafion  to  go  into  the  title  of 
the  teffor  at  all :  the  faft  of  letting  a  fifhery  is  fufficient, 
and  we  muft  prefume  that  the  foil  paflcd  along  with  it; 
though  I  am  dt  no  means  ready  to  allow,  that  if  it  had 
been  any  other  kind  of  fifliery,  it  would  not  have  given  a 
fettlement.     The  feilions,  however,  ought  only  to  admit 
evidence  to  controvert  the  fa  A  of  the  pauper's  taking  the 
tenement. — Order  of  feilions  affirmed. 

198-  Rex  V.  Stoke^  Rafter  Temiy  a8.  Geo.  3.     2.  Term  Taktogthch^- 
Rep.  451.— The  pauper  rented  a  houfc  and  land  of  the^^*^  ■^** 
yearly  value  of  81.   12s.  6d.  in  the  parilh  of  Barlafton,"^ ""[^"^ 
m  the  county  of  Stafford',  in  which  he  then  refided ;  months  at  the 
and  for  ten  months  of  the  fame  time  he  took  the  hay- annual  vaioeof 
gndsand  after-math  of  a  meadow  in  the  fame  parifli  for  '©'•  »*  t»kinga 
2I.  5s.  6d.     He  paid  no  taxes,  but  he  fenced  the  meadow  7"*^'  car^'iT 
and  ipread  the  hillocks  himfelf.    He  was  removed  hom^^^\^^%  ^'Jj 
StAe  to  Bariajlon  hy  an  order  of  two  juftices,  which  the  give  the  pa«f 
feffions  qtiafhed  on  appeal.    And  a  rule  having  been  taj^"g  «t  •  ftu 
obtained  to  flicw  caule  why  the  order  of  feffions  (hould  ^**"*^ 
notbcquafhcd— Lev c ESTER  now  Ihewed  caufe,  infift- 
ing,  that  the  agreement  for  the  fiay-grafs  and  after-math 
did  not  convey  to  the  pauper  any  intereft  in  the  foil  j 
tnd  that  that  intereft  which  did  pafs  was  not  a  tenement 
within  the  ftatute  (i),  fo  as  to  give  tlie  pauper  taking  it  (*)  13,  a  i^* 
afettlement  in   Barlafton.      Under    the  terms  of  this  Car*  »•  e.  ia« 
contiaA  the  pauper  derived  a  mere  perfonal  right  to  take 
the  grais  and  after-math,  but  no  intereft  in  the  foil: 
be  was  not  to  take  the  general,  but  only  particular, 
t>rofits  of  the  land.     Taking  the  apples  01  an  orchard, 
or  the  hops  in  a  piece  of  hop-ground,  would  equally  pafs 
thefoil.     The  diftinSion  is  taken  in  Co.  Lit.  4.  b    be- 
tween pafturam  and  pajcuum  \  by  the  former  of  which  the 
ground  itfelf  paffeth,  but  the  latter  conveys  no  intereft  in 
tfafifolL    Andthis  cafe isof thelatter fort.    Anejeftment 

could 


ft»  9.      could  not  have  been  maintained  for  the    grafs*       *! 
Stokkw      circumftance  which  is  ftated    at  the   end    o£  tlie    c 
that  the  pauper  fenced  the  meadow  himfelf,  cannot  v 
the  contra£t  between  the  paities  i  it  was  a  mere  volunl 
aft  of  his  own,  and  for  his  own  benefit.     I^lien    if 
foil  itfelf  did  not  pafs,  the  intereft  which  -wras   gran 
cannot  be  confidered  as  a  tenement  within    this    a£t 
parliament.    The  word  ^^tenement'^  in  this   ftatute 
not  ufed  in  fo  large  a  fenfe  as  it  is  in  common  canvf 
ances  ;  if  it  were,  an  office  or  a  rent  would    g^ivt, 
fettlement:  but  that  has  never  been  contended.      In  t 
{m)  ».  Stra.     cafe  of  Rex  v.  Minchinhampton   (aj^    the  Court    lai 
•74*  ■«^  «*»*®^  that  taking  the  paftur^  of  a  piece  of  ground  -would  n 
io  Burr,  s*    .  g^^^  ^  fettlement,  though  renting  a  piece  of  pallur 
aIhc^  paj^  1451  gi'ound  would.    And  though  that  cafe  was  determini 
pi*  185.  on  another  point,  namely,  for  want  of  an  adjudicatioj 

yet  the  reafoning  of  tlie  Court  there  feems  to  have  bee 
(^)  Burr.  S.C.  adopted  in   Rex  v.   Locker  ley  (b).    This    cafe    then 
3*^'  j^  precifely  fimilar  to  that  ;  for  this  is  only  a  taking  of  th 

plTiioT  pafture    of  a. piece   of  ground.     In  Rex  v.   Lindwoa 

Parker,  Chief  Baron^  faid,  "  to  anfwer  the  defcriptioi 
*'  of  a  tenement  within  the  a  A  of  parliament,  it  Ihouli 
•    ^^^  ^„,g^  Ptge*'  ^  *  renting  a  houfe  or  ground  of  tlie  yearly  value  o. 
•S5»P»-  «V»    "  '^^"      ^^  the  cafe  of  Rex  v.    JVhixley  {c)^   LoRE 
Mansfield  gave  it  as  a  reafon,  why  a  catUe-gate  was  si 
tenement  within  the  ftatute,  that  they  pafled  by  leafe  and 
releafe.    A  grant  of  a  cattle-gate  conveys  the  foii  itfclfi 
(i)  i.  Stra.      An  eje6lment  will  lie  for  a  beaft-gafe  (a)  \  and  a  cattle* 
1084.  gate  is  like  it.     In  Rex  v.  the  Inhabitants  of  Aire  if  or  d  [ejf 

AiKir.  ic6.       where  the  queftion  was  whether  a  fiihcry  v«yis  a  tenement, 
<')  ^i  ^^  the  Court  faid,  they  muft  take  it  that  the  foij  pafled  y 
S7»9*^  97»    ^j^j  j^  ^j^g  determined  on  that  ground. — Swinnerton^ 

contra^  was  Hopped  by  tlie  Court.— Ashhurst,  Jujiice^ 
It  is  clear,  from  the  ftating  of  the  cafe,  that  the  iancTwas 
intended  to  pafs ;  it  ftates,  that  **  for  ten  mondis  the 
*'  pauper  took  the  hay-erafs  and  after-math  of  the  mea- 
•*  dow.*'    Now  why  mould  he  have  taken  it  for  ten 
months  if  the  foil  was  not  intended  to  be  conveyed? 
There  could  be  no  other  profits  of  this  ground  but  tlie 
hay-grafs  and  after- madi ;  and  if  a  man  grant  all  the 
profits  ofthe  ground,  he  grants  the  land  itfelf. — Bullek, 
Jujiice.    This  is  like  tlie  cafe  put  in   Co.  Lit.  where 
pajiura  carries  the  land  itfelf.  ^  The  pauper  was  to  have 
the  hay  and  after-math,  which  was  all  the  produce  ofthe 
foil.    This  is  not  like  taking  hay-grafs  after  feverancci 
for  that  is  only  a  chattel.    But  nere  the  contrafi  waSf 
that  the  pauper  fliould  take  all  the  grafs  which  (houid 
grow  ;  he  was  to  cut  it  tad  make  it  into  hayhijofelf ; 

afii 
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md  after  that  he  was  to  have  every  thing  which  grew  on  itu  v. 
dw  land  .for  ten  months.— Grose,  Ju/iice^  of  tlie  fame  Stox*. 
ppinioa— Rule  abfolute. 

199.  Rex  V.  Piddletrenthldey  Trtmty  Term,   30.  Geo.  3.  Renting a^iaiVy 
%  Term  Rep.  fjz. — Twojufticcs  by  an  order  removed  ^*'*8^»° *f«^^e- 
J^ix  Belly,  Elizabeth  his  wife,  and  their  nine  children,  ^'^);^^^^;|^^^ 
from  the  parifh  of  Chaldon  Herring  m  the  county  of  tiwighth/plrry 
Derfet,  to  thepariih  of  PiddUtrenthide  in  the  fame  county,  taking  it  have 
Tbeieffions,  on  appeal,  confirmed  the  order,  fubjcd  ton<^»n««»«'*ioth« 
Ac  opinion  of  this  Court  on  the  following  cafe :  It  was  ^^^1^**?^*  **** 
provcxl,  that  for  two  or  three  years,  while  the  pauper  lived  |hc  w"ron  ^ 
la  the  parifli  of  Chaldon  Herrings  he  rented  in  that  parilh  kill  i^bMtt* 
adairy  of  thirty  cows,  fome  at  5I.  los.  and  others  at  5!, 
fer  cow,  with  liberty  to  cut  furze  on  Grange  ff^arren^  and 
oi\  other  parts  of  the  farm,  for  the  ufe  of  the  dairy  only ; 
and  a  warren  to  kill  rabbits  for  his  profit,  called  Grange 
\Warr€n^  with  a  fmall  houfe  on  it  to  keep  nets,  in  the 
£une  parifh,  of  the  fame  man,  at  30I.  fer  annum  \  and  alfo 
toother  rabbit-warren  in  the  neighbourhood  called  HcU 
\mtirih  Warren^  for  the  fame  purpofe,  at  15I.  per  annum. 
The  cows  were  to  feed  in  particular  grounds  at  particular 
I  ieafons  of  the  year,  as  is  ufual  irt  the  letting  of  dairies. 
The  pauper  and  his  man  fometimes  flept  in  the  houfe  in 
^ang€  Warren.     The  pauper  had  no  right  in  the  foil  of 
other  of  the  faid  warrens,  except  that  of  entering  upon 
aod  killing  rabbits  there;  the  perfons  of  whom  he  rented 
jbe  warrens  conlbntly  depafturing  the  fame,  and  plough* 
ing  fome  part  thereof. — Bond,  in  fupport  of  the  or* 
^roffeffions,  contended,  that  the  pauper  did  not  gain 
afettlement  in  Chaldon  Herring  either  by  renting  the  dairy, 
or  by  the  right  of  entering  on  the  warren  and  killing  the 
nbbits.     As  to  the  firft,  the  cafe  of  Rex  v.  Locker  ley  {a)  is  («)  Barr.  S.  (X 
idfive;  where  the  Court  confidered  it  as  a  mere  perfonal  ^'-^' 
contraft  for  the  ufe  of  the  cows  ;  and  that  cafe  has  been  pi? 'iSo.*^  '*'* 
Agnized  and.  afted  upon  in  feveral  fubfequent  deter- 
Binations.     With  regard  to  the  fccond,  it  cannot  be  dc- 
^  but  that  a  warren  is  a  tenement ;  but  this  w:is  not  a 
taking  of  a  warren,  but  merely  a  perfonal  contrd^}  for  the 
rabbits  on  a  particular  fpot,  with  liberty  of  entering  on 
At  foil  for  the  purpofe  of  killing  them.     It  ap-pcars  tliat 
4c pauper  had  no  rJgbt  in  the  loil,  the  produce  or  any 
Aing  nxed  to  the  foil ;  the  produce  of  the  foil  was  in 
*no4er,  who  depafiured  and  fowed  it ;  the  pauper  had 
^  a  right  of  entry  \  all  otlier  right  is  negatived  by  thff 
^fe;  his  profits  did  not  arife  from  that  right  of  entry; 
4*twas  only  the  mean  of  ufing  his  property.     But  a 
J^rc  right  of  entry  cannot  be  confidcicd  as  a  tenement, 
Voi«lI,  M  pa 
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Rhx  v.  on  which  a  perfon  comes  to  fettle,  within  the  13.  fff 
PxDPLE-  Qj^^  2,c.  12.  All  the  cafes  on  this  fubjeft  have  turned 
.  jj^cqy^ftjon,  Whether  or  not  the  foil  was  taken  ?  He: 
(a)  Kntt^  ^z^  Afinchinhampton  (a)j.  Rex  v,  Limvood  [b)y  Rex  z/.  ffl. 
145,  pi.  I R5.  ley^c),  Rexv.OldJiilrcsford^d)^  Rex  v.  Stoke  {e)',  5 
(*)  Ante,  page  Rg^  v.  Lockerley  (/)  ;  but  here  the  foil  (lid  not  pa/s.  1 
\])j'^^^  intereft  which  thp  pauper  had  could  not  have  oeen  re 
Kcp.  I  j7.  vered  in  ejefttnent^  neither  could  he  have  maintaii 
Ante, page  155,  trefpafs  quareclaufumf regit  for  any  injury  done  to  it ;  i 
pL  196.  indeed  had  he  any  other  remedy,  if  his  right  had  been  i 

(^  I.  Tprm  vaded,  but  that  which  is  applicable  to  mereperfonal  prop 
An^e  pageic?  ty> ^^2:.  anaflionof trefpais fortlie  taking. — Coxe,  cont 
pi.  197.  '  infilled,  that  the  pauper  was  not  an  objeft  of  remo* 
(0  2.  Term  within  the  13.  Jsf  14.  Ctfr.  2.  c.  12.  which  was  paficd,  as  a 
Rep.  451.  pears  bj  the  preamble,  toprqvent  vagrancy.  The  Legiflatu 
pi?  "f's!**^'^^'  in  pamng  that  ftatute,  confidcred  that  a  perfon  vrho  m 
(/)  BuiT.S.c.  of  ability  to  rent  a  tenement  of  lol.  per  annum^  wzs  n 
315.  likely  to  become  chargeable  to  the  parifh,  and  they  fa 

Ante,  page  J48,  that  fuch  a  perfon  fhould  be  irremoveable.  Now  it  a 
14.189.  pears  by. the  cafe  that  the  pauper  was  of  ability  to,  ai 

aftually  did,  rent  nearly  200I.  per  annum  ;  it  cannot  ther 
fore  be  faid  to  come  within  the  mifchief  which  the  lis 
tute  intended  to  prevent.    On  the  true  conilruftion  < 
that  aft  the  pauper  gained   a  fcttlcmcnt  in  Chaldon  He) 
ring,  either  by  renting  the  dairy^  or  by  taking  iht^  rabbii 
way  en.     As  to  the  iirft,  he  bad  a  vifiMe  pofleflion  of 
permanent  intereft  derived  from  the  foil      '1  he  cafe  c 
Rex  V,  Lockerley  was  determined  on  a  different  ground 
the  principle  in  that  cafe  may  govern  the  prcfent ;  for  th 
Court,  in  confidering  what  was  a  tenement,  faid,  ;/  mti) 
lie  in  tenure  and  relate  to  lend ;  now  the  intereft  which  th* 
pauper  in  this  cafe  had  in  the  dairy   lay  in  tenure  am 
it  related  to  land.     Upon  the  very  principle  of  J  hat  cai^ 
therefore  it  may  be  decided  here,  that  the  dairy  is  a  tenrc- 
ment  within  the  ftatute ;  the  principle  was  only  mi/ap- 
plied in  that  cafe.     In  Rex  v.  Old  Alresford^  although  the 
Court  faid,  that  on  the  fafts  ftated  they  would  prefumc 
that  it  was  a  fcvcral  fifhery,  and  that  the  foil  paflbd  with 
it,  yet  Bt^LLER,  7i«'/r/Vr,  fa^d,hewasby  no  means  ready  to 
allowthat  if  it  had  been  any  other  kind  of  fifhery  it  would 
not  have  given  a  fettlement.  \\\Co,Lit*^,h  6.  a.  and  19.  b. 
profits  a  prendre  are  confidered  as  a  tenement :  now  this  1$ 
fuch  ;  and  it  is  conncfted  with  an  intereft  in  the  land. 
Secondly,  a  fettlement  alfo  was   gained   by  taking  /^ 
rabbit-warren  5  it  appearsjon  the  cafe  to  be  a  renting  of  tli* 
warren,  and  not  a  ncicrc  perfonal  contraft  for  rabbits  at 
fo  much  per  couple.     The  ftatcment  of  the  cafe,  that  the 
pauper  had  no  intereft  in  the  foil,  is  no.  more  than  wouI4 
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kre  been  implied-;  for  if  a  perfon  rent  a  turbary,  he  can      Rtx  v. 

flarr  dig  tunres  ;  if  he  rent  a  coppice,  he  can  only  enter     Pjpoi^** 

ad  CUT  the  wood  :  fo  he  who  takes  a  warren  has  only  a  T*iKT|iroi» 

tt9£t  a  frndre^  and  no  right  in  the  foil.     A  warren  is 

^tiiid  trcm  the  land  ;  and  a  Jeafe  of  the  latter  will  not 

pis  the  former.     Z>>fr,  306,  W  Mar;-.  209.     The  rabbit$ 

■  a  warren,  like  deer,  attend  the  inheritance,  i.lnft,  8. a* 

t-Rsil^  jShr.  916.  and  2.  BL  Com,  17.     If  this  be  confi- 

deied  as  a  leafc  of  tlie  warren,  with  a  refervation  to  plough 

%,  yet  the  landlord  could  not  have  deftrovcd  the  warren, 

tat  he  mutl  have  left  pafture  for  the  rabbits :  it  is  fyffi-^ 

dent  if  they  occupied  the  warren  in  common.  Rex  v, 

WMxley^  I.  Term  Rep.  137.  [a)  .  If  then  this  were  a  taking(«)  Ante,  p«g» 

of  a  warren,  it  was  fumciei\t  to  give  a  fctllcnient ;  for  in  ^55>  P'-  '9^- 

thn-rr  x/.  Stone  (&),  a  warren  was  held  to  be  a  tenement :  (*)  i.Stra.67t. 

aod  the  Court  there  faid,  **  a  mill  has  been  held  to  be  a  ^mc,  page  1^ 

**  tenenaent  Within  the  ftatutc,  and  why  not  tliis  ?  It  is  ^^*  *^^ 

*  his  ability  to  pay  lol.  ffr  ann.  that  is  the  foundation 

*  of  the  fettlement ;  and  whether  he  pay  it.  for  a  houfc 
**ibr  habitation,  or  for  a  warren  which  brings  him  in  a 
**  profit,  is  not  material."  Now  the  ground  on  which 
tbc  Court  proceeded  in  that  cafe  is  applicable  to  both  the 
points  in  the  prefent. — Lord  Kenyon,  Chlefjujlice.  If 
we  were  now  called  upon  for  the  firft  time  to  make  a 
4ecHion  on  tliis  ftatute,  perhaps  1  mould  have  fome  dif- 
ficulty on  the  fubjeft  ;  but  the  Courts  have  put  a  liberal 
conftruSion  on  it.  I  cannot  quite  agree  with  the  deter- 
mination of  Rex  V*  Lockerley  ;  becauie,  after  it  had  been 
decided  in  fo  many  cafes  that  an  incorporeal  hereditament 
vould  give  a  fettlement,  1  ftiould  have  tliought  that  that 
cafe  would  have  received  a  diiFerentdetermination.  But, 
without  confidering  that  cafe,  I  think  that  the  pauper 

I  took  a  tenement  in  Chaldon  Herring  both  by  renting  th« 
^  dairy  and  tlic  warren.  Lord  Coke  fays,  xhzt  prima  ton-* 
\  fara  is  a  tenement;  then  the  dairy  wa$  a  tenement!  the 
other  taking  was  alfo  fufEcient ;  for  it  was,  if  I  may  ufe 
the  exprcffion,  a  pernancy  of  the  profits  of  the  land  by 
the  ipouths  of  the  rabbits.  A  free  warren  is  the  fubjeft 
of  a  family  fettlement ;  z  precipe  will  lie  for  it ;  and  the 
renting  0/  it  is  fuificient  to  give  a  fettlement.  If  thit 
cafe  had  been  precif^ly  fimilar  to  that  of  Rex  v.  Lockerley^ 
perhaps  I  fliould  have  hefitated  before  I  agreed  to  over- 
turn that  dccifion ;  but  as  this  is  diftinguilhabic  from 
that  cafe  (though  the  diftinftion  is  nice),  I  thiqk  that  * 
the  pauper  gained  a  fettlement  in  Chaldo^  Herring. — 
AsHHURSTy  yu/iice.  It  feems  difficujt  to  reconcile -all 
the  afcs  on  this  fubjeft.  If  the  cafe  of  Rex  v.  Lockerleji 
ic  Jaw»  I  do  npt  fce  hpw  this  pauper  caii  h^^ye  gained  a 

H  ^  iactleoieiit 
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R^x  V.      fettlement  111  Chaldon  Herring  :  bqt  as  there  arc  autlic 
Fiddle-      ritics  both  ways,  I  am  inclined  to  think  that  a  fetticmer 
T»«iiTMiD«.  ^^j  gained  in  Chaldon  Herring;  the  criterion  by  which  th 
queftioii  is  to  be  decided  being  the  ability  of  the  pc^Ccyi 
taking  the  tenetnent.— Buller,  Jujlice.     In  all  doubtfw 
cafes  one  leading  ground  is,  the  ability  of  the   paiaper  rr 
pay  the  lol.  fh:r  annum.     But,   on  the  fafts  here  flated»  I 
think  this  pcrfon  rented  a  tenement  within  the  conft  ruc- 
tion of  the  ftatute  of  Charles,     I  cannot  agree   with  the 
determination  of  Rex  v,  LockerJey :  that  was  confidered  as 
a  perfond  contraft ;  but  all  contrafts  are,  in   fame  re-i 
fpefls,  perfonal.     The(|ueftion  in  fuch  cafes  really  ought 
to  be,  Whether  or  not  it  be  a  contra^  to  receive  profits  aut 
vj  land  ?  The:  pre  fen  1 1  confider  as  fuch  ;  and  fo  wa^  that 
in  Rex  V.  Lockcrley  :  I  am  therefore  of  opinion,   that  tlie 
concluiion  drawn  in  that  cafe  was  wcong.     As  to  tlie 
other  point,  I  do  not  confider  this  merely  as  a  privilege 
to  kill  rabbits  when  tlie  pauper  could  find  them,  and  that 
'     the  landlord  might  take  them  all  if  he  chole  it ;    but  the 
warren  was  r6  be  kept  in  the  fame  fiate  as  it  was  when 
it  was  let,  otherwife  the  contraft  between  tiic   landlord 
and  the  tenant  would  be  dcttroyed.     In  that  refpe^l  then 
the  pauper  had  an  intereft  in  the  land:  befides,  he  took  a 
houfewith  the  warreQ,— Grose,  y///?/V^.  It  is  impoilibJe 
to  reconcile  all  the  cafes  on  the  fubjeft  ;  and  f  do  not  un- 
derftand  the  ground  oji  which  that  of  Hex  v,  Lockerieyw^z 
decided.     In  tliefe  cafes  1  think,  that  if  the  pauper  has 
credit  to  rsnt  lol.  ter  annum,  he  gains  a  fettlement.     The 
cafe  of  Kinver  y.  Stcne  decides  the  prcfcnt. — Botii  orders 
quafhed. 

lenringtbr/ofi  200.  Rex  V,  Brampion^  Trinity Term^  31.(7/^.3.  ^^Terrn 
■nd  after  graft  Rep.  348. — Tlic  paupcr,  Thomos  Caile,  rented  certain  pre- 
•f  meadow Undniifes  in  Brampton,  in  Cumberland,  of  the  yearly  value  of 
toihc  yearly        ^  ^^^^  during  part  of  the  time  took  the  fogs,  or  after- 

v«iuc  or  ten        '^     ^        ^  ^.  i  .         1  .-  i     1   ^     i        /- 

pounds  i$  a?p-  g^T^'S,  ot  iwo  htld$,  the  one  TOT  30s.  and  the  other  for  a 
nemcnt.  guinea  a-vyar  ;  the  whole  of  which  together  he  occupied 

For  morethanforty  days.   1  he  fcflions  confirmed  thcorJcr 
(a)  s.  Term     by  which  he  was  removed  from  Penrth  to  Brampton,    Oil 
l^tp.  451.        2^  rule  to  fhcw  caufe  why  the  order  of  feffions  fliould  not 
'^"'^*^'2**59- be  qualhcd,   the  Court  were  clearly  of  opinion  that 
/A  ^j^'jjj  ^^     the  pauper  gained  a  fettlement  in  Brampton  ;  and  that  this 
^liennon.  Burr,  couid  i^ot  bc  diftinguiflicd  from  that  of  Rex  v.  Stoke  [a): 
5.  c.  474.        and  tliey  aJded,  that  taking  land  for  a  particular  purpofc, 
Ante^  pajfci5o.  fu^ii  as  that  of  fetting  potatoes  [b],  was  fufficicntlocon- 
(f >  ^v!de  Rex  V.  ♦^^  ^  fettlement.—  Order  of  feflions  confirmed  (r). 

I'ldciccimciude,  3,  Tzj^m  iU^.y;*.  Ante,  p-gs  161.  pi.  199, 
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III.  lOfthefpecies  of  tenures 

201.  North  Nibln  V.  tVoaiton-under-Edge^    Michaitmds  A  hotxf^  rented: 
Termj  i.  Geo.  i.    MSS.—A  man  and  his  wife  were  re-«  ^^^ £?""<*• 
moved  from  the  pariih  of  North  Nibley  to  Wootton-^under'  jj^j^rd  and  a 
£d/^r,  where  they  rented  tli^  Red  Lhn  at  61.  a-ycar  from  Lady  piece  ofiaod  of 
Day  to  Ztf/^  Day  ;  about  the  end  of  the  A^ay  folio wiiig  fix  pounds  a* 
he  took  a  nleadow  which  was  of  the  yearly  value  of  81.  r**'  ^"J*^  ^^ 
near  to  the  fame  houfe  in  the  faid  pariXh  from  that  time ^*^**?' 1*1^' ^ 

y     ,    _.  ,  ,1  f      '  1         i"        I     lord,  isan#iifxr« 

to  Lady  Day  at  51.  IDS.  and  about  two  months  Mter  the  ,^,^,^  in  the 
man  ran  away)  but  his  wife  and  family  continued  there  tenam,by  which 
lill    they  were  removed  to  North  Nibley.     The   order  he  may  gain  i 
was  confirmed  at  the  feffions.    On  motion  to  qu^  thefe  ^«"*«««nt. 
brders,  it  was  faid,  that  this  was  a  renting  of  a  tenement  s.c.  Foley,  79. 
of  lol.  a-year,  and  fufficient to  gain  a  fettlcmentin  ^oot-^^'  '•  Scffioa 
tm-under-Edgc. — The  Chief  Justice.  I  do  not  fee  why^  J'^j.^,;  ^ 
this  (hould  not  gain  a  fettlement,  for  he  rented  a  houfe  of  Rem.  86.' 
6L  a-year,  and  land  at  5I.  los.  a-year,  which  does  gain  a 
fettlement ;  and  he  might  have  come  again  if  you  had 
not  fent  away  his  wife  and  family.     Indeed,  had  he  taken 
the  meadow  but  for  a  month,  1  think  he  would  not  have 
gained  a  fettlement,  though  he  paid  a  rent  proportion- 
able to  the  whole  year;  for  then  it  would  have  ap- 
peared that   he   was  not  thought  of  fufEcient  ability 
to  be  trufted  with  it  for  a  whole  year. — ^The  other  Judges 
faid,  tliis  was  a  renting  of  a  tenement  of  16I.  per  annum 
within  the  meaning  of  the  ftatute,  and  that  the  fettlement 
arofc  from  the  value  of  the  lands  and  tenements  that  he 
rented  ;  for  by  reafon  of  that  he  was  not  likely  to  become 
chargeable. — ^JBoth  orders  qualhed. 

202.  South  Sydenham  Vi,  Lamertorly  Trinity  Te^'m^  ^,Geo,  i.  An  tnttre  /»«». 
1.  Siran'e^  57. — Order  of  two  juftices  for  the  removal  of"*"'  ^  ^^ 
J,  and  his  wife  from  the  pariih  of  Lamerton  to  the  parifh  of  [^^  ^  IvIm  ?o 
Svutb  Sydenham ;  wherein  the  cafe  was  fpecially  flated,  That  different  *pa- 
about twenty *feven  years fince  the  motner-in-lawof  ^.  dy-  rifhes,  win  j^aia 
ing,  he  entered  into  a  term  of  years  itiSouih  Sydenhammthc^^^^  ^^^^^,^ 
right  of  his  wife,and  lived  upon  ittwoyears,  but  never  took  ^^ijjj^'^*^"^ 
otlt  adminilbration  to  the  mother :  that  at  the  end  of  two  wWchrli b(mf$ 
ycafs  he  removed  to  Lamertony^Lixd  took  a  leafe  for  ninety-  ftands. 
hin^  years,  determinable  upon  three  lives,  at  the  yearly  j^c.  Foley, ftr. 
rent  of  7I.  los.  whereof  4I.  los.  lay  in  South  Sydenhamy  and  s."  c.  i.  Seffion* 
the  refidue,  and  alfo  the  mefluage,  lay  in  Lamerton^  where  Cafef,  X15. 
j/.  has  lived  for  twenty-five  years  :  that  the  premises  were  ?®'  ^^  ^'S- 
of  the  yearly  value  of  13I.  but  in  regard  7L  los.  rent  only  pi/ioi?*"''*' 
Was  relervcd,  and  4]*  los.  of  that  lay  in  South  Sydenham,  19.  viiicr'a 
and  he  had  formerly  lived  there  two  years,  therefore  the  Abridgement^ 
juftices  adjudge  the  fettlement  to  be  there. — Glydk,  3^8-  i»'.  >• 

M  3  Serjeant^ 
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SovTKSYDtK-  Serjeant^  moved  to  quafli  it;  for  a  man  may  have  a  rightl 
KAMw.      to  feveral  fettlemcnts,  and  yet  be  fettled   in    one    only* 
tMEKTON.    rpj^^  rifiht  of  adminiftration  gave  him.  no  fettlcment  in 
South  Sydenham^  for  there  muu  be  an  aftual  adminiftra- 
tion.— Reeve,  contra.      The  term  is  but  a    chattel^    t« 
which  he  is  entitled  without  adminiftration.    The  fettlc- 
ment was  good  at  'South  Sydenham  ;  but  the  queftion   isy 
Whether  he  has  fince gained  any  at  Lamerton  ^    The  fta- 
tute  13.  faf  14.  Car.  2.  c.  12.  requires  him  t6  take  a  tene- 
ment of  the  yearly  value  of  lol. ;   what  the  value  is  mult 
be  adj  udged  by  the  rent  rcfcrved,  and  that  is  only  7 1 .  i  os  .— 
Vakkbr^  Chief  Ju/iice.   If  Lamertonhtzgood  fettlement^ 
tlie  order  is  wrong.     The  quantity  of  the  rent  is  not  ma- 
terial, but  the  value  of  the  land.    A  tenant  often  pays  a 
fine,  and  thereby  lowers  the  rent,  aild  yet  the  land  is  of 
equal  value.    And  if  a  man  (hould  out  of  kindness  fettle 
another  in  a  tenement  of  lol.  per  atvium  value    relervinj 
no  rent,  yet  that  will  not  alter  the  cafe.     The  o!\ly  di/fi- 
culty  is,  tliat  tliere  is  not  in  this  cafe  loX.peramtum  in  one 
iingle  parifh.    As  to  that  I  am  of  opinion,  that  if  fuch  m 
peribn  as  this  fhould  take  a  tenement  of  81.  per  annum  in 
one  parilh^and  another  of  ^l.  per  annum  in  a  different  pa- 
rifh, that  would  not  gain  him  a  fettlement  in  either  ;  but 
if  the  tenement  be  entire,  and  the  houfe  in  one  pariih  (as 
•tliis  cafe  is),  and  part  of  the  land  in  another,  yet  this  majr 
properly  be  called  a  tenement  of  lol.  per  annum  in  that 

{ari(h  where  the  houfe  is.     The  law  prefuraes  that  a  pcr- 
bn  capable  to  be  entrufted  with  the  management  of  ioI« 
f>er  annum  is  not  likely  to  become  chargeable,  but  is  ablev 
to  maintain  himfclf.    Two  diftinft  tenements  in  two 
pari(hes,  making  together  lol.  per  annum^  will  give  no 
fettlement.     But  it  Jeems  to  me  to  be  otherwife  where  the 
tenement  is  entire. — Eyre,  Jufticty   accorJ.'^-'PKATTf 
yu/Iice.  This  man  has  fully  fatisfied  the  words  of  the  ad  of 
parliament.     The  mifchicf  was,diat  the  poor  went  to  the 
parishes  where  there  was  the  beft  common  and  privileges  ; 
and  when  they  liad  confumed  that,  removed  to  another. 
The  only  way  to  remedy  this^was^  to  fend  them  back 
again.     Though  part  of  the  loL  per  annum  lies  in  one 
parifh,  and  part  in  another,  yet  the  man  is  not  a  whit  the 
(a)  Sec  ante,  pi,  poorer,  or  lefs  able  to  provide  for  himfclf  (a).     There  are 
•N '  hNW^*  ^'^conCderable  farmers  whodo  not  rent  lol.  per  annum  in  any 
vi^ton-un!^*^*  one  parifli,  and  it  would  be  hard  to  adjudge  that  there- 
^cr-Edge, Mich. fore  they  gain  no  fettlement.— Per  Curiam.     The 
In  which  it  was  fettlement  .is  at  Lamer ton^  and  tlierefore  the  aider  of  n* 
.  tdjudged  that    movai  to  South  Sydenham  muft  be  qualhcd. 

ukmg  two  dr-  '^  *•  ^ 

ti\m(k  tMiemcDts^  both  making  up  iqU  ffr  t^mwrn  iiube  fiiinftpKiflH  (Wci  «  fettJemmr. 

2QJf  St. 
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aOj.  St.  Johns  V.  Jmweil,  ATichaelmas  Term^  9.  Geo*  I.  An  entire  tcnc- 
i.  ^trang€,  529.— By  the  ftatute  of  9,  «*  10.  TVilL  3.  c.  1 1. 1^^'^^''^^'^^^^  ^ 
\t  is  provided,    **    1  hat  no  certificate-man  (hall  gain  a  ff^^rin  two 
"  fettlement  in  the  parifh  to  which  he  comes  with  fuch  p^rirhe^,  givet 
^*  certificate,  unlefs  he  take  a  leafe  of  lol.  per  vmmm^  or  a  feitlemcm  in 
« ihall  execute  fome  annual  office  hi  fuch  par  Jh:^   In  flus  '^^^  ^/^^^e  the 
cafe  the  certificate-man  took  a  farm  oi  lol.  per  onnum^^^^'^  ^^^^^ 
part  of  which  was  in  St.  JohiC^^  and  part  in  Amwell :  but 
the  greateff  p^rt,  together  with  ihe  hou/e,   being  ftated  to 
lic'inthe  parifh  that  received  his  certificate,  the  Court 
held  it  a  lettlemeut  there. 

'  204.  Ei/feel  v»  HoUihouna^  Michaelmas  Terhty   3.  Gee.  2,  An  entire  tene, 
Editor*s  MSS.—Tno  juftices   remove  J.  B,  his  wife^J',^°/^^^^^^^ 
knd  children  from  the  parifh  of  Hol/ilfournc  in  the  county  y^^lu/of'^^j^ 
of  Southampton^  to  the  parifh  of  ElJIcsl  m  the  county  of  a-year  lymg  in 
'Surrey.     The  fefSons  upon  appeJil  confirm  the  order,  and  f^iffcrcnt  pa-  ^ 
ftate.  That  upon  tlie  examination  of  feveraiwitnefles  upoii  ^'^^^^'^"^  ga*n 
oath,  it  appears  to  this  court  that  the  faid  A  B.  rented  a  te-  thougrthere  u* 
ncraent,  confifling  of  a  farm  houfe  and  lands,  of  12I.  los.  notfo  much  of 
a-year,  and  had  ability  to  purchafe  a  competent  flock  foi:  it  in  either  pa- 
aiarm  of  that  value,  and  had  paid  his  rent  for  the  fame."^"  amountg 
for  two  years;  that  the  farm-houfe  ind  laiids  lay  conti**^  *°^'  ^y^*'* 
gnous  to  each  other,  and  had  been  lifually  let  ten  togietlief  s.  c.  Strange^ 
and  occupied  by  the  fame  tenant ;   but  that  the  farm-  ^*9'         ^^ 
houfe  in  which  the  faid  A.  B.  lived,    ahd  fo  many  acres  ^afgi  V59 
of  lartd  as  amounted  to  gh-ios.  a-ycar,  lay  in  the  parifh 
iq{  ElJleJy  and  as  many  acres  of  land  as  amounted  to  3I. 
a-ycar  lay  in  the  parif>4  of  Sedl^  ih  the  ftmc  county. — 
.Thefe*  orders  being  removed  into  the  Court  of  King's? 
Bench,  Lord  Raymond,  Chief  Jujiicey  feemed  to  think 
that  he  Ihould  rent  a  tenement  of  lOl.  a-year  all  in  the 
lame  parifh  ;  for  the  words  of  the  flatute  are  pofitive, 
**  in  fuch  parijh.^*     A  rule  however'  to  fhew  caufe  was 
granted  ;  ahd,  on  the  Argument,   the  cafe  of  5/.  %;?)«' j^ 
Hertford^  z;.  Amwtll  [a)  was  relied  on.     And  Mr.  Marsh,  (<«)Strange,5if . 
who  was  counfel  in  that  cafe,  ifaid,  that  the  Court  deter-  *"?»•«»  P*.  203. 
mined,  on  the  authority  of  South  Sydenham  v,  Lamerton  {b) ,  ALe*'*a^'ii^* 
that  a  fettlement  was  gained  in  the  pariih  where  the  party  p|"^oa?''  *  ^* 
refiied. — The  Court,  in  the  prefent  <?afe,  held  it  to  be    ' 
agood  fettlement  in  Elfied ;  and  the  orders  were  affirmed. 

^205.  Rex  V.  Sandzotchi  Trln'iy  Term,  8.  STg.  Geo.  2.  Burr,  a  houfe  rented 
S.  C,  44. — Two  juflices  removed  A^ary  Paint  and  her  fix  »«  30*.  a-year 
children  from  Studland  to  Sandwich  :  and,  upoh  an  ap- **"  °"*  P""^» 
,peal,  the  feffions  confirmed   their  ofder,   and  ftated  the  ^"^  *J,^/^J[^ 
following  cafe  :    That  John  Paine  deceafed,  the  hufband  i,mc  in* another 

farilh  of  111.  a-jrcar,  will  gain  tlie  trnant  a  fttilement  In  th«  parish  in  which  the  tenant  reOdct. 

M  4.  •£ 
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Sandwich  V.  of  the  wonian,  and  fathcf  of  the  children,  was    born  at 
SvvMAHD.    CcffeCafiie;  and  after  he  came  of  age  he  rented  a  tene- 
ment of  1 5L  a  year  in  Sandwich  for  a  year  and  upwards  : 
and  when  his  leafe  and  time  for  which  he  took  the  faid 
tenement  were  expired,  he  left  the  fame  and  w^ent  into 
the  parifh  of  Studland^  and  took  and  rented    a  houfe 
within  the  laid  parifli  of  Studland  at  the  yearly   reat  of 
30s. :  and  after  he  had  lived  in  the  faid  houfe  about  two 
years,  he  took  and  rented  a  tenement  or  lands  in  Langton 
of  the  yearly  value  of  12I.  on  which  there  was  no  houfe, 
and  occupied  it  two  years;  and  inhabited  in  and  rented 
alfo  during  all  the  time  the  faid  houie  in  Studland.   Ai^d 
the  feiuons  declaie,  that  the  laft  fettlement  of  the  w^ii^ 
and  children  depends  upon  the  fettlement  of  the  hufband^ 
upon  the  fafts  above  ilated  in  their  order.— Mr.  Binc- 
HAM  and  Mr.  Gundry,  on  a  motion  to  quafh  thcfe  or- 
ders, cited  the  cafe   of  l^orth  Nibly  v.   IVootton-'Under*' 
da)  Foley«90/  Edge  (a),  where  it  was  determined  tliat  two  tenements^ 
Jinte, page  165.  though  rented  of  different  perfons,  made  a  fettlement  in 
pi.  aoi.  ^Yic  parifh  where  the  pauper  lived  ;     the  cafe  of  Sffi//j^ 

(k)  Foley,  93,  Sydenham  v.  Lamerton  (^),  where  it  was  holden  that  one 
I.  Scff,  Cafes,  entire  tenement  of  the  value  of  loL  a-year  gains  a  fettlc- 
iiiici^tSS.  rocnt  where  the  houfe  ftands,  though  part  of  the  lands 
Strt-.  57.  '  lie  in  another  parifli  ;  the  cafe  oiKex  v.  HoUlbourne  (^)v 
iA me,  page  195.  whete  the  pauper  reilteda  houfe  and  lands  of  lal.  los.  per 
pi.  102.  annum  value,  whereof  the  houfe  and  land  to  the  Value  of 

Cafe  *  ^^  ?'•  ^^'  ^^y*^^  '"y  '"  ^"^  parifh,  and  3I.  a-ycar  of  the 
Ante,' pjgc  1C7.  l^^^^s  ^^y  ^^  another,  and  the  fettlement  was  adjudged  to 
pi.  204.  '  be  where  the  houfe  was  ;  and  the  cafe  of  Regm  «/>  Ssd^.-- 
«'Se(c.*kem.  horouvh  (d)\  \WieTe  the  pauper  inhabited  a  cottage'  in  one 
P'^'  parilh,  and  lai^d  of  ill.  a-year  in  another,  and  it  was 

36.  Si!    *  "'  noldcn  that  he  gsined  a  fettlement  in  Sedgborougb  iJvherc 
he  inhabited  thff  cottage.— Mr.  Hussey   on  the  otlier 
fide,  in  fupport  of  the  orders,  admitted,  that  in  the  cafe  of 
HumbUdon  v.  Sedgmore  it  was  refolved  to  be  no  fettlement 
in  the  parifh  wl)ere  the  lands  of  Jil.  a-year  lay  ;  but 
doubted  whether  it  went  fo  far  as  to  determuie  it  to  be  a 
fettlement  in  tlic  other  parifh  where  the  cottage  wa^. 
And  he  faid  that  in  the  cafe  of  South  Sydenham  v.  Lamerton^ 
the  Court  made  a  diftindioH  between  two  different  con-* 
'tra£ls  and  one  entire  contract ;  and  tber  held>  that  tak* 
ing  two  diftin&  tenements  in    two  difFerent  parifhes 
would  not  gain  a  fettlement  in  either,  tliough  both  to- 
gether fhould  be  of  the  value  of  lol.  per  annum ;  that  was 
one  entire  contrad,  and  a  leafe  of  an  entire  tenement 
lying  in  difFerent  parifhes  i  and  it  was  trpon  that  ground 
that  it  was  holden  to  gain  a  fettlement.    But  here  they 
arc  two  different  contra£ls»  and  two  diftinft  tenements. 

ThQ 
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fkamnfelfor  Sanduncb  (who  had  moved  to  quafh  the  Savdwich  «» 
)  rq>lied>  that  the  xtafon  of  a  fcttlcment's  being  St»»lam». 
bj  rentine   lol.  a-year  in  yalue,  turns  upon  the 
or  the  perion  to  rent  lands  of  fuch  a  value,  and 
fcttitf  of  credit   enough  to  be  intnifted  with  it.— 
WHardwicke.   I  took  it  that  this  matter  had  been 
v^fblly  fettled,  that  whether  the  taking  was  diftind  or  rtJU  pod.  pagi 
Mr,  or  in  one  parifh  or  in  two,   it  is  the  fame  thing.  >?>* 
Uced  the  words  of  the  a£k  are,  **  coming  to  fettle  as 
* Aieiaid  in  anv  tenement  under  the  yearly  value  of 
^knpounds.'*     6ut  the  intention  of  this  z&,  is,  that  if  a 
pfim  be  of  fiifficient  ability  to  occupy  a  farm  or  tene- 
leat  of  die  value  of  lol.  a«year,  it  Ihall  exclude  the  pre- 
inption  of  his  being  likely  to  be  chargeable^  to  the  pa- 
aIl    And  this  is  the  ground  of  thofe  refolutions ;  and 
AeCourt  always  encourage  fettlements  in  parifhes  where 
Aefauper  has  Ipent  his  labour  ;  therefore  1  think  thele 
wfcrs  arc  ill. — Mr.  Justice  Page  conciirred.    A  maa 
E  not  a  better  man  n>r  renting  one  lol.  per  annum  than 
tvo  fives  :  and  he  contributes  to  the  poor  for  the  whole 
ta  femewhere  or  other. '  From  the  nature  of  the  thing 
sai  the  teafon  of  the  cafes,  a  man  that  is  able  to  rent  and 
iw  rent  lol-  a-ycar  Ihall  be  fettled  in  the  parifh  where 
1e  Uvcs. — Mr.  Justice  Probtn,    I  remember  it  waJ 
ttade  a   queftion.     Whether  two    diftind    tenements 
^>kca  at  different  times,  when  neither  of  them  alone 
ttnoonted  to  lol.  a-year  in  value,  fhould  make  a  fettle^ 
laent?  But  it  has  been  iettled  iince  that  it  doesi    How- 
cwr,  here  the  fecond  taking  is  a  taking  of  an  entire  tene- 
ment of  above  lOL  a-year,  on  an  entire  contrad  with 
Boe  perfon.    And  it  has  been  longeftabliihed,  that  Where 
ipcrfon  living  in  one  parilh  rents  an  entire  tenement  of 
^e  lol.  a-year  in  that  or  in  any  other  parifli,  it  gains 
^  a  fettlement  in  the  parifh  where  ne  lives.— Mr, 
JtnTicfi  Lee.     I  think  my  brother  Probyn  has  fully 
arfwcred  the  objcSioti  as  to  the  entirety  of  the  tenc- 
OKnts;  fo  that  this  objeAion  may  be  laid   out  of  the 
olc:  and  then  the  reafon  of  the  cafes  upon  this  head  has 
conftantly  gone  upon  the  fufflciency  of  a  perfon  able  to 
wit  a  tenement  of  fuch  a  value.    The  aS  of  parliament 
^  not  fixed  it  to  be  a  tenement  in  the  fame  parifh :  aild 
4it  nan's  ability  is  the  fame  whether  the  contrad  be 
**lt  with  one  perfon  or  with  more.    This  I  take  to  bo 
^conftant  determination  upon  cafes  of  this  fort.  How« 
^as  the  lait  taking  was  otan  entire  tenement  of  above 
4cv«lueof  loL  a-year,  it  ftands  free  from  the  objeftion 
!^cd  by  the  counlel  who  argued  for  the  orders,  that  this 
^  not  an  entire  coutraft. — Per  Cur  i  am.    Both  orders 

206.  Si. 
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A  houfe  taken        206.  Si»  Lawrence  v*  St,  Afdfirice^  BafterTerm,  8.  Geo* 
§9CMyfsw»t<hcBurr.  S.  C.  588. — ^Two  jufticcs  remove  yl/ary  Gradid^ 

'^^dstcnfcil  ^^^°^  ^'^^  ^^^  ^^^  daughter  from  Su  Maurice  \ 
Kngsin  onepa-*^^*  itfwr^r^.  The  feffions,  upon  appeal,  confirm  tl 
riflii  and  ano*  Order,  and,  as  to  this  point  of  the  cafe,  ilatc,*  tliat  Richat 
thcr  houfe  uken  Gradidge  deceafed,  the  hulband  and  father  of  tlie  pav 
C9r»yoaratnineperSy  rented  a  tenement  of  one  Henrj  fVarne  in  the  pi 
ST^'i^m!  rifli  of  if«ry2^>  for  a  year  from  in^^y-^rffly  1766,  at  thn 
rUh,  give  the  pounds  ten  fhillings  a-year ;  but  reiiddd  therein  five  c 
tenant  a  fettle-  lix  Weeks  only)  and  then  quitted  it :  that  the  fkid  Richar 
mentinthacpa-  Gradidge  tendered  the  key  of  the  faid  tenement  to  th 
li^'^h^ft*  faid  Henry  Warne  \  which  he  refufed  to  accept  i  thai 
forty  day/  aU  ^^^didge  thereupon  left  it  with  a  neighbour  before  Jldiel 
though  he'had  fummer^day  then  next,  for  the  faid  Warne  to  take  it  y^ha^ 
rendered  the  key  he  thought  proper  :  that  on  tlie  faid  Midfummer-ela^ 
o( the  iirft  houfe  Gradidge  took  a  tenement  in  the  parifli  of  St,  Aie^trice,  s 

•nd'j^hadrrf^^^  ^^^^  9^  "^^^  pounds  a-year,  and  on  the  fame  da^i 
^  to  accept  of  entered  into  poflcffion  thereof,  and  refided  thereon  abovi 
fl^  forty  days  before  tlie  key  of  the  laid  tenement  in  HetrJIcy 

was  received  by  the  faid  Warne ;   that  he  did  not  receivd 
it  till  thefixteentli  of  Augujl  following  :    that  the  (aid: 
Warne  I^  the  fame  to  one  ^John  Thompfon^  before  Mi' 
ehaeimas-day  17669  and  that  Thompfon  was  to  enter  Jiit<^ 
poUeffion  thereof  on  the  faid  Micbaelmas-day.'^^MK.  Dun- 
king, Solid  tor 'general^  contended  that  Gradidge  gained 
no  fettlemcnt  in  5^.  Maurice^%,      It  is  not  obvious  upoil 
what  grounds  it  has  been  edablifhcd,  **  that  if  a  perfort 
^^  hire  a  tenement  in  two  different  parifhes  amounting 
**  to  lOl.  per  annum,  in  the  whole,  he  fhall  gain  a  fettle- 
**  ment  in  that  of  the  two  parifhes  in  wliich  he  refides.'* 
But  admitting  that  to  be  a  fettled  point,  yet  flill,  in  orde# 
to  gain  a  fettlement,  he  ought  to  be  the  joint-occupief 
pf  both  tenements  within  tlie  fame  period :  whereas  here, 
this  Richard  Gradidge  did  not  occupy  both  jointly  witlii/t 
the  fame  period ;  for  the  firfl  contra£t  was  diiTolved  from 
Midfummer  at  leafl,  if  not  fooner*    The  landlord  took 
back  the  key  on  the  i6th  of  Auguft  \  which  relates  back 
to  tlie  abandonment  fome  time  before  Midfummer*    \i  J 
fo,  the  queflioil  is  at  an  end :   for  the  pauper  did  not  be-  ; 
come  tenant'  of  the  other  tenement,  in  St.  Maurice^ ti 
till  Midfummer.     He  had  abandoned  the  tenement  in 
*  ffurfleyy  fome  time  before  he  entered  into  and  occupied 
that  in  St.  Maurice's ;    which  was  only  at  Midfummer. 
And  though  he  occupied  this  latter  forty  days  before 
Warne  accepted  the  key  of  the  tenement  in  Hurfleyy  yet 
the  acceptance  of  the  key  on  the  i6th  of  Augufi  related 
to  the  tenant's  prior  abandonment  of  that  tenement  five 
Of  i^j^  weeks  aJftcr  Lady-day,    Here  was  no  a£tual,  vifiblt 

occupation 
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nccapadon  of  both  tenements  at  tlie  fame  time.    Cod-^  ST.tAvstifcm 
fet^uently,  the  parilh  could  have  no  notice  of  his  occu-»  ••  ^*"  •^aw 
pymg  of  a  tenement  of  loLjber  artnum.    The  conftraing       "*** 
Ah  to  gain  a  fettlement  in  St»  Maurice^s  would  evade  tho 
ad :   the  very'  ground  of  this  kind  of  fettlement  is  its 
amounting  to  notice  to  the  parifh.    But  here  was  a  want 
of  notoriety.     So  that  the  ground  £iils  in  this  cafe.     It 
would  be  nnreafonable  that  aonan  who  rents  one  tene*^ 
ment  in  Northumberland^  and  another  in  Cornwall^  fhould 
gain  a  fettlement  in  the  parifh  where  he  refides,  which 
pariih   knows  nothing  of  the  former  renting*     *And 
there  may  be  many  Imali  tenements  formerly  hired  ia 
many  dimrent  counties,  or  in  places  of  public  refort,  at 
gnat  difiances  from  each  other ;   which  can  fcarce  pof- 
iibly,  at  ieaft  not  at  all  probably,  ever  come  to  the  know- 
ledge of  the  parifh  where  the  pauper  hires  thr  feoond  te* 
nement.     Therefore  tlie  order  of  the  two  juftices  and  thf 
order  of  fcffions  are  both  good,  and  ought  to  be  affirmed. 
<— Lord  MAff^PiELD^^eppijig  Sir  Fletcher  Norton, 
#■  tJbe  other  jidt'^^Xi  this  point  of  &e  cafe  here  is  a  con- 
trad  for  a  year  in  Hurjl^  not  diflblved,  nor  could  it  bedif- 
fblvcd.  The  landlord  refufedto  accept  thekey;andbedkl 
pot  jeceive  it  at  laft  tiji  the  middle  of  Auguft^  which  was 
jiibicqnent  to  the  fairing  of  the  fecond  tenement.^— Mr. 
JusTiC£  Yeates.  It  is  clearthatheheld  both  tenements 
together:    the  former  contraft  was  not  at  an  end :   the 
landlord  might  have  brought  his  adion  for  the  rent.— 
Mr.  Justice  Astom  and  Mr.  Justice  Willes  were 
of  the  fame  opinion,  that  tlie  former  contraft  was  not 
diflblved*— ^Botii  orders  were  quaihed. 

207.    Rex  V.  St.   Margarft   Fijhflreet^    Hilary  7>r»i,  A  hooft  of  fix 
II.  G/tf.  3.  MS&. — ^T wo  juftices  remove >/«i  -Hbrmand  '*®*'"1l?"^^*" 
five  other  children  (fpecifying  their  names  and  ages)  of  J^^  and^»- 
Rlcbard  Harris  deceafed,    by  his  late  wife  Elizabeth  alfo  bie  at  fifty  ihil.. 
deceaied,  from  Clapham  in  Surrey  to  St.  Margaret^  Ft/b-  nos«  a-quaiter 
ftreet  in  Lond<m.    The  Sessions,  on  appeal,  confirm  die  ^  »n«herro?ii, 
order  of  the  two  juftices,  and  ftatc  the  following  cafe :—  '^^^^  '^d'^I^M 
That  in  or  about  1767,  John  Smallj  Efq.  tlien  and  ftill  rSttocne*X 
xefidif^  in  Clapham^  at  hi&ownhoufe,  contraded  and  though  he  is'not 
employed  the  pauper's  fether  to  fupply  him  with  a  pair  ^^^d  forth* 


of  coach-horfes  for  a  quarter  of  a  year,  at  twenty -two  ^^\ 

;.  and  the  pauper's  father  contraded  with  the  faid  cafei.  ir-  '^** 
John  Stnail  for  a  ftable  belonging  to  the  faid  Smallj  and  ' 


ponnds 


Was  to  ray  two  pounds  ten  fhillings  a-quarter>  for  it  : 
and  the  laid  John. Stnail  rcferved  a  feparate  ftable  for  his( 
owa  ^b^    This  cojotraft  wa$  pecforme4  between  the  par- 
ties 
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R*x  V.  ties  for  two  years  and  upwards,  during  which  time 
8t.  Makca.  pauper  rented  fix  pounds  \^^r  ^wwi^m  in  Clapiam. — 1^ 
VxEiiTr"  jD^nwino  was  to  contend,  that  this  was  not  a  faffici 
renting  within  the  words  of  the  ftatutc,  but  that  it  ^ 
to  be  confidered  merely  as  a  dedudion  out  of  the  moi 
the  mafter  was  to  pay  for  the  horfes ;  but  deiired  it  mtj 
Hand  over  for  Mr.  Baynham  to  argue  it ;  iiitiroat 
that  he  (Mr.  DuNKmG))Couldiiot  argue  that  it  was  i 
fufficient  renting:  and  of  this  opinion  the  Court  fee 
cd  mod  clearly,  faying  it  might  ftand  over ;  but  the  c 
was'prctty  well  broke.  Ort  the  laft  day  of  the  'I'erm 
tafe  was  brought  on  contrary  to  cxpedation,  when  W 
Dunning  gave  it  up ;  but  fa?d,  that  he  fuppoied  that  1 
cafe  intended  to  be  flated  for  the  opinion  of  the  Coi 
was,  Whether  the  mafter  deducing  money  out  of  wl 
was  to  be  piud  for  the  hire  of  the  horfes,  could'be  deem 
a  renting?  and  in  which  cafcf,  he  faid,  diere  would  be 
much  difficulty  to  contend  that  it  was,  as  in  the  preie 
cafe  it  would  be  to  contend  that  it  was  not. — Mr. 
AsrON.  Inhere  can  be  no  doubt  but  it  is  a  good  ren 
ing.  Suppofe  the  mafter  had  paid  the  fervant  his  who 
wages,  might  not  he  have  brought  an  aftion  for  the  <h 
cupation  and  ufe  of  the  ftable? — ^Mr.  J.  Witi^zs.  W 
give  our  opinion  on  the  fnecial  ftate  of  the  cafe,  an 
think  it  a  good  renting.-^MR.  J.  AsHHtJRsT  of  the  iaia 
opinion. — Order  of  feilions  qualhed. 

Ahottfewith  ^08.  XeM  V.  Donin^toHf  Eajler  Term,  13.  G/eo*  3.  Burr 

three  fecres  xnd  S.  C.  744.  Two  juftices  removed  Thomas  Sanderfm  an< 
fcwo  roods  of  Hannah  his  wife  from  JVybtrton  to  Domngton.  Th 
^^^^^^^  feffions>  on  appeal,  confirmed  the  order,  and  ftated  th( 
K*^  w^/K**^  following  cafe :  That  the  faid  Thdmas  Sanderfon  was  Ic- 
and  a  c«tu;e  in  g^Uy  fettled  m  Dmmgtw,  by  lervice,  prior  to  the  ycti 
another  pariih  1754*  He  then  hired  a  houle,  and  three  acres  and  two 
pf  30I.  a-year,  roods  of  land,  at  the  yearly  rent  of  nine  pounds  ;  which 
the*  "u»tt^s  ^  ^^  occupied  and  paid  rent  for  feveral  years,  from  Ledy^ 
wifc^UUahi a  ^^J' ^^  I'^J-day.  In  the  beginning  of  Beptember  IJS^* 
a  fettlemcnt  in  he  the  faid  Thomas  Saundcrfon  married  Jane  the  widow  of 
that  par'ifli  Daniel  Wheldale  of  the  parifl)  of  fVyberton  aforefaid^  who 
"^^y^^^jtM^  refided  In  a  cottage  in  the  faid  parifti  of  JVybertm^  pur- 
^  ™  forty     ^j^j^f^j  jjy  ^^^  j.j^jj  jy^^^i  fTheidale  for  five  pounds,  and 

which  faid  cottage  might  h%  of  the  value  of  one  pound 

ten  ftiillings  per  annum :  ^nd  about  a  fortnight  after  hiS 

faid  marriage,  he  the  faid  pauper  Th9mas  Sounder fon  went 

and  refided  with  his  wife  in  the  faid  cottage  in' fFybertp^i 

tiforefaid ;   and  kept  the  key  of  the  houfe  in  Ddmngm 

till  Lady-day  following*    But  it  not  appearing  to  tlie  faid 

court  of  feffions  that  die  faid  Thomas  kaunderfon  ever  had 

credit 
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for  len  pounds  per  annwn  ;   as  at  the  time  he  left      R«x  tr. 
rprifliof  DrnttHgton,  viz,  in  the  month  of  September^  DomHCTa*. 
JasefioSswere  u>ld  by  his  landlord  in  Donin^ton;  and 
[ffming,    by    an  acquittance  produced  in  court, 
I  k|  at  the  fame  time,    fatisiied  his  landford  for 
sat  that  was  to  become  due  at  Lady  day  foUow- 
vbicb  receipt  was  the  only  proof  of  his  keeping 
''m  of  anj  part  of  the  premifes  in  Donington  till       ^ 
'07  following  i  as  he  never,  refided  in  the  faid  parilh 
i^oH  after  he  firft  left  it  in  September  as  aforefaid, 
feicr  kept  any  ftock  or  effefts  on  the  premifes  what- 
r;  as  the  land  belonging  to  tlie  faid  houfe  wa$  half- 

thnd,  and  common  to  the  inhabitants  of  Domngton 
&id  from  Afichaelmas  to  Lady-day^  except  about  two 
ivbwhich  the  landlord  took  pofleflion  oi-9XMiehaelmas^ 
M^bated  ten  Ihiliings  in  the  rent  for  the  fame ;  and  it 
•t  appearing  to  tb^  faid  court  of  feffions,  that  his  faid 
sfejW,  rclia  of  the  faid  Daniel  Wheldale^  had  ever  ad- 
niUcrcd  to  her  faid  hufband  Daniel  IVheldale^  or  had 
if  i^t  to  the  faid  premifes  in  JVyberton^  not  having 
w  admitted  tenant,  nor  ever  paid  any  rent  for  the 
Jt;  the  order  of  feffions,  after  ftatingthat  the  above 
V  appeared  to  them,  concludes  thus:  It  is  not 
wght  that  tbok  faid  Thomas  Saunderfon^  the  pauper, 
^  gain  any  benefit  by  tlie  wrongful  poileffion  of  the 
"Cottage  in  IVyberton ;  he  appearing  to  be  only  a 
*>!  occupant  therein.— —Mr.  Serjeant  Hill 
J^jncd  a  rule  to  Ihew  caufe  why  both  thefe  orders 
■•old  not  be  ^ualhed.  This  rule  was  now  made  ab- 
^1  upon  his  motion  on  an  affidavit  of  fervice,  and 
^ut  defence. 

to^.  Awrev.Ncwnbamj  Trinity  Term^  13.  Geo.  3.  Burr.  AboufeznAUndf 
\^  756.— Two  juftices    removed  Hathaway  Z>^«/^»the  one  of  three 


tain«».  J  V /•  ^         V^t        r     ^/»^         ^\,         ,        the  other  of  «gh( 

r™«  and  ages)  from  jfwre  in  Gloucejterjhire  to  Newnham  pounds  a-year, 
•™c  tme  county :  and  the  feffions,  upon  appeal,  con-  in  the fanac pa- 
Jy^ their  order;    ftating  the  following  cafe: — The".^» 


taken  at 


i,  •  /o"« — xwo  juiiices    removcQ   nawaway  jyenron^^j^ ^ 

iithei 
fcned 

^^thiiw^binioHzndon^kic^^^^  his  wife's  ^^^^^^^^^ 

^Jointly  rented,  ftocked,  and  occupied  an  eftate  atf^nji^rds,  form 
*''*4«w  aforefaid,  of  eighty  pounds  a-year,  for  three  anin/fV^f^cmni/, 
]|^  The  faid  Richard  A6inn  dying  about  the  end  of  '"^  wiJi  gains 
51  time,  the  fold  Hathavjay  Denton  foon  afterwards  did,^f' ^'^^^  ;° 
J*jV*c  a  houfe  of  one  Richard  JVhite,  of  the  parilh  [%Sk  aU 
^urre  aforefaid,  at  the  yearly  rent  of  -three  pounds ;  though  heafter- 
Tj.took  another  eftate  coniifting  of  lands,  of  one  John  wards  occupy 
*5aw,  of  jhJrg  aforefaid,  at  the  yearly  rent  of  eight  ^^«  <am«>^'(l 
^f^^   The  faid  Richard  Mm  kavipg  a  widow,  and  ^'"^'' 

^C  pcnou, 
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Awmi  V.      fhc  and  the  faid  Hathaway  Denton  being,  upoii  the  des 
MEwiiHAM.    Qf  ^jjg  fjjj   Richard  Majin^  jointly  pofTcflcd    of  the    i 
mainder  of  the  ftock  which  had  been  on  die  eftate 
Ntwnhamy  tlicy  the  faid  Hathaway  Denton  and  the  £ 
widow  went  and  lived  at  the  faid  houfe  at  ^%vre ;  a 
they  jointly  occupied  that  houfe  and  the  faid  eflate 
eight  pounds  a-year  for  one  year ;  the  itock  on    the  fs 
houfe  and  eftate  being  partly  the  property  of  the   ft 
Hathaway  Denton^  and  the  ofiicr  part  tiie  property  of  t 
faid  widow  ;  and  fometimes  one  of  tliem  fold  feme  ps 
of  the  faid  ftock,  and  received  the  money  for  the  fani< 
and  at  other  times,  the  other  of  them  fold  other  paj 
cf  the  faid  ftock,  and  received  the  money  for  tlie  /ami 
and  that  at  the  time  of  taking  the  faid  tenements  \ 
Denton^   neither  the  fiid  Richard  fVh'ite  nor    the    iki 
y«A«  Serjeant  knew  of  any  conneftion  fubiifting  betwee 
uie  fdid  Hathaway  Denton  and  the  faid  Elizabeth  Mann 
and  that  a  moiety  of  the  ftock  was  more  than  fufficieii 
to  ftock  the  faid  houfe  and  farm :  and  that  Denton  onl 
was  perfonally  refponfible  for  the  rent.— Mr.  Pjepys 
alledging  that   Hathaway  Denton  had  clearly  gained  : 
fettlement  in  Awre^  moved  for  a  rule  to  Ihew  caufe  wh] 
both  thefe  orders  ftiould  not  be  qualhed.     And  fuch  rul 
was  granted  to  him. — The  gentlemen  who  fhewed  cauii 
argued,  that  Denton  did  not  gain  a  fettlement  in  Awre 
for  though  he  had  indeed  taken  eleven  pounds  a-yeaF^ 
yet  he  came  to  fettle  upon  only  the  half  of  eleven  pounds 
a-year  :  and  it  appears,  upon  the  whole,  that  he  nevei 
took  eleven  pounds  a-year  for  himfelf.     They  admitted, 
that  if  the  whole  takmg  had  been  twenty  pounds  a-year 
or  upwards,  then  indeed  each  joint-taker  would  hav# 
gained  a  fettlement :  but  as  the  whole,   in  the  prefent 
cafe,  amounted  only  to  eleven,  each  muft  be  coniidered 
as  coming  to  fettle  on  only  the  half  of  eleven.    Confe-^ 
quently,  this  man's  fettlement  in  Newnham  remainetlji 
as  he  gained  none  in  ^-K/r^  by  coming  to  fettle  in  a  tenement 
under  the  yearly  value  often  pounds.  They  cited  the  caft 
(«)  Burr.  S.  C.  of  Rex  V.Duns  Tew  (a),  and  the  cafe  oiRexv.  Marden  (^j» 
39«.    Poft.     — Mr.Pepys,  premifmg  that  the  Court  would  lean  in 
II  ^Poii  ^'  ^  ^^'°^*^  ^f  fettlcments,  and  that  they  would  conftroc  ih% 
^  '*    **  *        ftatutes  made  on  the  fubjcft  all  in  the  fame  manner 
and  as  one  law,  obferved,  that  the  exprefiion  ufed  in 
13.  &  14. 6V?r.  2.  c.  12.  f.  I.  of  *'  conoLing  to  fetde  in  a 
**  tenement  under  the  yearly  value  of  ten    pounds,'* 
is  explained  by  o.  &  10.  WtiU  3.  c.  11.  to  mean  taking  3| 
Icafc  of  a  tenement  of  that  yearly  value.    The  having 
credit  to  t^ke  a  lc«^f<;  of  a  tenement  of  that  value  is  t^^ 

^riteriw 
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criterion  of  bein^  likcfy  or  unlikely  to  become  charge-     Awaitr. 


Ate.    A  perfon  fit  to  be  trufted  with  renting  a  tenement 
rfthc  yearly  value  of  tea  pounds,  is  fuppofed  not  likely 
ID  become  chargeable  to  the  parifh.    Here,  the  pauper 
abne  made  the  application  to  take  the  tenements,  and  he 
done  was   perfonally  refponfible  for   the  rent.    The 
faidlords  knew  nothing  of  apy  one  beiides  him.     He 
rittdthc  cafes  of  North  Nib/ey  v.  IVootton^under'-Edge  (a)^  («)  Foley,  90. 
Smtb  Sjdaibam  v.   Lamerton  {b)y    Rex  v.  Inhabitants  e?/ Ante,  pagp  165. 
Sadwicb{c)y  where  Lord  Hard wicKE  fays,  that  thc'*^-*°'* 
ability   to    occupy   a  tenement  of  ten  pounds  a-year(*)  Stra.  5? • 
ndodes  the    preiumption  of  being  likely  to   become  ^"^"J^;  ^^'^♦^ 
chargeable.      Rex  v.  Inhabitants  of  Butley{d)^  Kinver  and  ^1,^^^^^^ 
^imtt  Parijhcs  (ej.  Rex  v.  Inhabitants  of  Duns  Tew  (f)^..  ^^  ^  ^ 
iexv.  Inhabitants  ^Shenfton(g)y  the  credit  and  ability^ 
is  the  criterion.     Rex  v.  Inhabitants  of  Llandverras  {h). —  Ante,  pag^  167. 
Lord  Maksfield  was  not  in  court.— The  other  pJ.  205. 
THREE  Judges  declared  themfelves  all  thoroughly  fa- (<q  Burr,  s.  c, 
tisfied  that  the  fettlement  was  in  yi'ivte. — Mr.  Justice  107. 
Aston   obferved,  thaf   if  two  perfons  jointly  take  a  A"i^P»5«»47» 
tenement    of  lefs  annual  value  than  twenty  pounds,  ^^  '^7- 
it  is  clear,  that  this  will  not  gain  a  fettlement  to  either  W^J^-Strt-«7S. 
of  them.     But  a  man  who  takes  more  than  ten  pounds  pj^  l^g^^  *^^ 
in  yearly  value  may  let  part  of  it  to  undertenants:  and 
this  will  not  deftroy  his  fettlement,  though  it  will  not  ^-^^    p'^Jj^ 
gain  one  to  fuch  undertenants,  who  pay  him  lefs  than 
ten  pounds  a-year.    This  was  determined  in  the  cafe  of  Or)  Bui^.s.C 
Uandverras   (i).       This    woman,    the   widow    -'^^^Wj  p^Jh  ^^  ' 
was  in  the   nature  of  an  undertenant  to  the   pauper. 
The  pauper  had  the  credit  of  taking  tlie   tenement :  W  ^"^-^^  ^ 
be  alone  took  the  Jioufe,  and  likewife  the  lands.     Nei-^^'' 
thcr  of  the  landlords    knew  of  any  conneftion   be-  (,)  Burr.  s.  C. 
twcen  the   widow  and  him ;  and  he  only  was  perfo-  572,  57 j. 
Dally  refponfible  for  the  rent.     They  were  not  partners 
*m  taking  the  tenement,   though  they  were  joint  oc- 
cupiers of  it.     She  would  gain  no  fettlement  by  merely 
^^^g  &  joint  occupier,  without  having  been  concerned 
in  taking  it :  nor  Ihall   the  perfon  who  alone  took  it 
lofc  his  fettlement  by  letting  in  a  joint  occupier.     If 
6aud  is  not  ^ated,  it  mall  not  be  intended.— 'Both  orders 
quaihed. 

210.  Bfdworth  V*  Fillongley^  Afich.  Term^    27.   G^tf.  3.  Two  farms  in 
I.  Term.  Rep,  458. — Two  juftices  removed  by  an  order dWre««ni|»rUh» 
Mary  IVatfon  widow  and  her  five  children  from  the  parifh  ******  ^^  **'^V. 
of  ^tdwortb  in  the  county  of  Warwick  to  the  parifh  of ';*^"^^^^^ 

*'7eari the  other  at  al.  ]#s.  a-year,  is  a  tenemcmof  lol.  a-year^  although  the  farm  of  al*  tot* 
^M  pven  to  the  |>auper  renr-fiee  and  out  of  cluuicy. 

Ipilknglej^ 
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Bbdwostb  v.  piUonrlefy  which  order  was  confirracd  by  the  fcflionSy 
ViLLOMOLBY.  y^Yio  uatcd  the  following  cafe  .•'—That  the  pauper  Alary 
fVatfon  l6  years  ago  married  John  IVatJony  who  was  borji 
^  in  the  parifti  of  FillongUy :   that  the   faid  John  Watfon 
rented  a  farm  of  40I.  a  year  in  the  faid  parifn  of  Fillong^ 
Uj  \  and  about  Lady-day  1783,  being  diilrained  upon  for 
rent,  he  left  the  faid  farm,  and  came  to  the  atoreiaid 
pariih  of  Bcdwortb  with  two  cows  and  three  fheep,  pur* 
chafed  for  him  by  his  brother  out  of  tlie  faid  diftrefs  : 
that  about^  the  faid  Lady-^day  1783,  the  faid  yohn  ff^at^ 
/on  took  a  houfe  and  three  clofes  of  land  of  the   yearly 
rent  of  81.  in  the  faid  parifti  of  Bedworthy  and  lived  in 
the  faid  houfe,  and  refided  on  the  fame  for  about  three 
years ;  during  which  time  the  rent  was  paid  as  follows  ; 
to  wit,  the  firft  half  year  by  the  faid  john  tVatfonj  the 
next  half  year  by  the  faid  parifti  of  'FitlongUyy  the  third 
half  year  oy  the  faid  John  Watfony  and  the  fourth  by-  a 
diftrefs :  that  about  the  faid  Lady  day  1783,  Thomas  fVat^ 
foHy  in  a  converfation  with  his  brother  the  (aid  John  fVat^ 
fon  concerning  his  family  and  poverty,  faid,  *' 1  am  forry 
**  for  your  fiimily,  and  therefore  Til  give  vou  a  clofe  in 
*'  the  parifti  of  Jjiley  (an  adjoining  parim  to  tlie  parifk 
**  of  Bedworth)  containing  about  four  acres,  to  enjoy  as 
'*  long  as  I  pleafe,  and  to  take  again  when  I  pleale,  and 
**  you  fliall  pay  nothing  for  it ;"    and  die  faid  John 
IVatfon  enjoyed  the  faid  clofe,  which  was  of  the  yearly 
▼alue  of  2I.  ios.  for  three  years,  during  which  time  the 
faid  Thomas  his  brother  paid  not  only  the  land -tax,  but 
was  taxed  and  paid  the  poor's  rates  for  the  fame :  that  all 
the  tillage  was  done  by  the  horfes  and  fcrvants  of  the 
faid  Thomas  Watfon^  at  whofe  expence  and  by  whofe  fer- 
vants  the  harvdt  was  ^ot  in  :  that  during  one  year  the 
faid  John  IVatfon  fo  enjoyed  the  faid  clofe,  part  thereof 
was  fown  with  the  wheat  of  the  faid  John  Waifm^  pro- 
cured by  the  gleanings  of  his  children  and  family  ;  and 
in  the  laft  year  the  faid  part  of  die  faid  clofe  was  fown  with 
corn  of  the  faid  Thomas  fVaifon^  at  whofe  expence  the  crops 
sf  the  faid  corn  were  drawn  to  and  delivered  at  the  houfe  of 
the  faid  John  JVatfon^  in  the  faid  parifti  of  Bedworth :  that, 
during  die  faid  three  years,  the  cattle  of  tU.e  faid  Thomas 
were  never  put  into  the  faid  clofe,  except  for  the  purpofe 
of  ploughing  and  fowing  the  land,  and  gathering  the 
crops ;   but  that  the  catde  of  the  faid  John  fVatfon  were 
upon  the  faid  clofe  during  the  time  he  fo  enjoyed  the 
fame. — Mingay,  Baldwin,  and  Gough,  ftiewedcaufe 
againft  the  rule  for  quaftiing  the  order  of  feftions.    This 
W  t  md  1  isnotafufficient/^?iti«^of  a  tenement  of  lol.a-year  with- 
clr.'l'  c  I-    i"  Uie  mealiiug  of  UiQ.  fta^ute  (a),    Nojf  does,  the  cafe  of 


^utb  Sydenham  and  Lamerton^a)  apply  to  it»  which  wts 

nach  relied  on  by  the  other  fide  at  tne  fefTions ;  becaufe 

kcre  is  no  takini  at  all  of  the  2\,  los.  per  ann.     They  ad- 

nitted  that  there  was  no  fraud  in  the  cafe  ;  but  the  pau- 

ferwas  a  mere  objedt  of  charity.     It  is  abfolutely  necef*- 

fery  however  that  a  man  fhould  be  of  fufficient  aitliiy  to 

like  a  tenement -of  loh  per  am.  otlietwife  hd  does  not 

CDQie  witliin  the  ftatute ;  and  upon  this  point  hare  all 

tiiecales  been  determined^     The  taking  mwft  be  in  fome 

degree  as  a  tenant :   but  this  wa^  merely  a  permiiEon  of 

the  brother  to  let  him  take  the  profits  ;  for  the  brother 

eontinued  in  the  legal  occupation  of  the  land  the  whole 

time.     To  admit  this  to  be  a  taking  would  be  to  encou- 

i^fraudnlent  fettlcments. — Bsarcroft  and  Willis, 

endra.  No  inconvenience  can  arife  from  the  latter  argu- 

sent,  becaufe  fraud  muft  in  all  cafes  be  exprefsly  found 

\ij  the  ieflions.    fiut  if  fraud  had  been  intended,  it  is 

more  probable  that  there  would  have  been  a  colourable 

tenf   The  ftatute  only  fpeaks  of  perfons  cmi»g  '^o  fettle 

Mfon  a  tenement  of  lol.  a  year  ;  and  takes  no  notice  of 

ihe  relative  fituation  of  landlord  and  tenant.    Then  the 

[•nly  qaeftion  is^  Did  this  pauper  cometo  fettle  on  fuch  a 

taement  ?  In  South  Sydenham  v.  LamertoH^  Lord  Chief 

Justice  Parker  faid^  *^  the  quantity  of  the  rent  is  not 

'^  material,  but  the  value  of  the  land.     And  if  a  man 

**  &ould^  out  of  klndnefs^  fettle  another  in  a  tenement  of 

*  lol.  ferann.  value,  rcferving  no  rent,  yet  that  will  not 

**  alter  the  cafe."    This  cafe  does  not  go  quite  fo  fat ; 

becaufe  it  is  only  a  part  of  the  tenement  which  is  enjoyed 

as  a  gift.^    The  milchicf  which  the  ftitute  intended  to 

liuard  againft,  was  vagrancy ;  but  if  a  man  is  not  likely 

to  become  chargeable,  he  is  not  to  be  removed  under  that 

aft.    The  prefent  paupcf  therefore,  being  in  poiTeflion 

tf  a  tenement  of  iqI.  per  ann.  value,  was  not  likely  to 

become  {o.     In  all  the  cafes  decided  on  this  point,  not 

liie  r^9f/,  but  the  value^  has  been  held  to  be  the  criterion : 

Hex  V.  St.  Matthew's  Bethnal  Green  (A)  :   Rtx  t;.  Bifdale 

Srkbam  (r)  ;  Rex  v.  Soutbwold(d)  :  Rex  v.  IVefim  {e). 

The  perfonal  ability  of  the  party  is  not  material,  and  the 

matter  of  credit  has  never  been  coniidercd  as  the  fuhftan- 

ti?e  confideration.     Here  is  an  aftual  occupation  by  the 

paaper.    There  was  clearly  a  demife  to  him.     He  was 

Gable,  if  called  upon,  to  pay  church  and  poor  rates  in  ref- 

pcft  of  fuch  occupancy ;  and  he  was  fo  far  iti  complete 

foflcflion,  that  he  might  have  maintained  treijpafs  againft 

all  the  world  but  his  brother.     But  even  if  fome  rent 

muft  be  paid,  this  is  to  be  taken  as  onlv  one  tenement, 

tfiough  lying  in  different  pariihes ;  and  tnen  io  fau5t  there 
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BsBiMftT*  V,  was  a  paytntSent  of  rent  for  a  tenement,  which  is  ilatcd 
riirLOii«&Kr.  be  of  the  value  of  lol.  a-year. — Ashhurst,  yu/iice. 

all  cafes  upon  fettlement  law,  it  is  tlie  fafeft  ^way  to  a 
here  to  the,  vnords  of  the  aft  j  for  if  we  once  depart  frc 
that  line,  it  leads  to  endlefs  uncertainty.   Now,  taking 
upon  the  words  of  the  aft,  nothing  can  be  more  cles 
They  arCj  •*  that  it  ftiall  and  may  be  fcivvful,  upon  con 
"  plaint  made  by  the  churchwardens,  &c.  Mrithiii  for 
«  days  after  any  fuch  perfon  or  perfons  commg  toJettU  a 
**  aforffaid  in  any  tenement  under  the  yearly  value  of  loL  i5; 
*'  any  two  juftices,  &c.  of  the  divilion  where  any  pcrfci 
**  or  perfons  that  are  likely  to  be  chargeable  to  tlie  p;i 
**  rifti  (hall  come  to  inhabit,  by  their  warrant  to  n 
**  raovfc,  &c."     The  aft  docs  not  fay  any  thing   aboi: 
ability.    That  is  not  the  criterion.    And  if  the  party  com<: 
to  refine  upon  a  tenement  of  lol.  a-year,  he  cannot  b 
removed,  and  then  h&  gains  a  fettlement  by  forty  diiy  s  r^ 
Ikbnce.     But  if  ability,  or  rather  confidence,  were  to  l\ 
tak/en  into  coniideration,  according  to  the  c^fe  reportei 
in  Str^H^e  ;  yet. if  a  man  has  fufficient  credit  and  con/i' 
dence  repofedin  him  by  another,  as  to  be  trufted  with  i\ 
tenement  of  jol.  a-year  value,  even  out  of  charity >  that  i  i 
fufficient  toanfwer  the  intent  of  the  flatute,  becauic  fuel  i 
an  onie  is  not  likely  to  become  chargeable.     Therefoni 
neither  upon  the  words,  nor  upon  the  meaning,  of  thi 
aft  waA  tliis  man  removeable,  and  fo  he  gained  a  fettie< 
Bient. — BuLLER,  'Jujiice.     It  is  adnutted  by  the  counfey 
in  fupport  of  the  order^  that  this  is  the  firft  cafe  which 
has  come  dircftly  before  the  Court  for  a  conftruftiojj 
on  this  part  of  the  ftatute,     I  have  no  difficulty  on  this 
point,  bccaufe  I  havo  oitdn  given  it  as  my  opinion,  tliaV 
the  fafelt  and  wifeft  way  in  all  queftions  relative  to  fcttlc- 
;ments  is  to  adhere  to  the  letter  of  die  law.     Great  mif- 
chiefs  have  arifen  frpm  departing  from  it.     Now  tfie 
words  of  tlie  a<5t  cannot  admit  of  a  doubt.     They  only 
fpeak  of  perfons  coming  to  fettle  in  a  tcncmertt  of  lok 
a-year;   who  cannot  he  removed.    As  to  thcqueftion 
of  fraud,  I  do  not  feel  any  force  in  that  objeftion,  be* 
caufe  that  queftion  is  open  to  the  fcffions  in  every  cafe 
9S  it  arifes.    Befides,  it  is  the  peculiar  jurifdiftibn  of 
the  juftices,  and  not  of  this  Court,  to  fayj  wlictfaer  the 
particular  cafe  be  fraudulent  or  not.    If  they  do  not  ad- 
judge it  to  be  fraudulent,  it  is  not  competent  for  du'l 
2ourt  to  fay  that  ijt  is.     I  dojubt,  whcdier  in  this  cafe 
the  order  of  feffions  might  not  be  founded  on  the  idea 
that  it  was  fraudulent.    If  they  had  faid  fo,  we  Ihonld  not 
have  differed  from  them  j  but  they  have  not  found  it  fo- 

Nes^t,  as  to  this  queftiou  of  tdfilky^    It  fee^s.  tn  m%  ^ 
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diis  idea  is  founded  chieflyonthe  words  of  South  Sydenham  B»©worth  •• 
v.Lamertcn  [a).  But  the  words,  if  attentively  confidered,  F"tLONctit, 
will  not  warrant  the  conftruftion  put  upon  them,;  for 
the  credit  which  he  has  is  only  for  the  rent  which  he  is  to 
pay,  but  that  is  only  as  between  him  and  the  landlord, 
the  credit  is  given  by  the  landlord.  Lord  Chief  Jus- 
tice Parker  firft  fays,  •*  If  a  man  hires  a  houfe  at  a 
**  fmall  rent,  and  pays  a  fine,  yet  if  the  houfe  is  worth 
"  lol.  per  ann.  it  makes  a  fettlemcnt,  for  the  fcttlement 
**  depends  on  the  value  of  the  tenement,  not  on  the  rent,^^ 
Then  indeed  he  ufes  thcfc  words :  "  The  reafon  of  the 
'*  ftatute  is  this  ;  That  a  man  who  is  entrufted  with  a  te- 
"  nement  worth  lol.  a-ycar,  is  of  fuch  credit,  and  muft 
"  have  fuch  a  ftock,  as  makes  him  not  likely  to  become 
**  chargeable  to  the  pafifh."  Eyre,  Ti^/V^,  **  took  it 
"  to  be  within  the  letter  and  intent  of  the  law,  that  a 
**  man  who  is  capable  of  renting  a  tenement  of  loL 
"  a-year  Ihould  be  fettled  in  that  parifli.*'  It  is  clear 
that  they  applied  this  realbning  to  the  perfons  mentioned 
in  the  former  part  of  the  aft,  to  flicw  that  that  cafe  did 
not  come  within  the  defcription.  And  this  is  put  out  . 
of  doubt  by  what  Pratt,  Jujiice^  fays  :  "  The  mifchief 
**  recited  by  the  ftatute,  and  mtended  to  be  prevented,  is 
**  vagrancy  of  poor  pcrfonsy  who  ufed  to  come  into  parilhes 
**  where  there  was  the  beft  ftock ;  and  the  ftatute  defcribcs 
•*  who  are  intended  by  thofe  poor,  to  wily  fuch  perfons  as 
**  are  not  capable  of  hiring  a  tenement  ofiol,  a-year,  ^"^  Now 
it  is  material  to  confider,  what  was  the  cafe  on  which 
the  Court  were  then  fpeaking.  They  were  fpeaking  of 
a  cafe  where  the  taking  was  of  more  than  jol.  perann. 
therefore  thefe  expreiEons  only  relate  to  cafes  of  above 
loL  per  ann.  The  words  of  the  Court  are  to  be  applied 
to  the  cafe  then  before  them,  and  are  not  appHcaole  to 
any  cafe  where  the  renting  is  not  more  than  lol.  per  ann* 
This  is  more  decifive,  on  account  of  what  is  faid  in  the 
conclufion  of  the  cafe  ;  where,  defctibing  the  poor  per- 
fons whom  the  aft  intended  to  exclude  from  gaining 
fcttlemcnts,  Pratt,  Jujlice,  fays,  ♦*  fuch  perfons  as  are 
*'  notcapableofhiringatenemcntof  lol.a-year."  There 
arc  no  fuch  words  in  tlie  aft  of  parliament ;  but  if  we 
have  recourfe  to  the  preamble,  it  fpeaks  of  rogues  and 
Vagrants,  and  perfons  who  arc  burthenfome  to  the  parifti. 
Thcfe  therefore  are  the  perfons  of  whom  the  ftatute 
Ipcaks  as  likely  to  become  chargeable;  and  therefore  the 
txprcflions  in  that  cafe  are  only  to  be  cbn^idered  as  par" 
tkidar  infiancet  of  perfons  who  from  dieir  fituation  m  life 
wcrr  not  likely  to  fall  within  the  defcription  of  perfons  in 
fte  preamble  of  the  aft  :  but  one  wno  is  fettled  on  a 
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Brdwortb  9.  tenement  of  loL  a-year  is  not  within  the  aft.  Then- 
FiLLoweiiY.  |j^  jj^j^  contended,  that  the  pauper  never  had  the  tcn< 
mcnt ;  but  it  is  impoffible  for  us  to  fay  fo»  after  the  jul 
tices  have  ftated  that  he  had  it  under  an  agreement^  whic 
made  him  tenant  at  wti}«  For  virhat  is  to  become  of  tt 
eftate  after  he  had  fown  it  with  corn  ?  Its  being  gainc 
by  gleaning  is  not  material ;  for  fuppofe  he  had  llolen  i 
it  would  have  been  juft  the  fame>  he  would  have  bee 
Entitled  to  the  growing  crop.  He  was  then  in  poflefllo 
of  a  tenement  of  loL  a-year,  and  could  not  h^-ve  bee 
turned  out  by  his  brother ;  therefoi-e  this  is  a  fufEcier 
taking  of  a  tenement  within  the  ftatute. — Order  of  fcl 
fions  quallied. 

j#.  oecupieda  ^^^*  ^^^  ^'  lietherfcal^  Emfler  Term^  31.  C^v.  J 
ter^ementortol.  4.  Term  Rep.  2^8.^— Two  jufticeS  removed  Thomas  Tayk 
a.y«ar,  and  di«d  his  wife  and  hve  children  from  Finderne  to  Ketber/ca 
^^"^''^  The  feffions,  upon  appeal,  confirmed  that  order^  an 
^Whomhebe-  ^^^d  the,  following  cafe:— The  pauper  TbomAs  Tayloi 
^ttcftthed  5K  being  fettled  at  "Netherfeal  by  hiring  and  fervice,  maVn'ei 
wh,aiid  to  the  tlie  daughtdrof  y^Aw  Sbipman  of  Fiudemey  who  rented  an< 
litter,  whom  he  jj^^j  upon  a  tenement  in  t^indane^  of  the  yearly  value  o; 
21^*"^*  iiL  part  ofwhicl^  oftlie  yearly  value  of  61.  was  tentct 
kit  prapcity.  of  one  Sims^  and  the  other  part,  of  the  yearly  value  of  5I 
The  pMperi  of  Mr.  GelL  The  pauper  and  his  wife  continued  to  liv< 
who  had  before  j^  y\y^  family  ofShipman  until  his  death,  which  happcnec 
toT'^Sau'ie-  about  two  years  after  the  pauperis  marriage.  Sbipman 
Aded  on  the  te-  made  a  will,  and,  after  bequcathmg  to  his  fon  yebn  Ship* 
nemeat  above  man  and  an  unmarried  daughter  five  (hillings  each,  gave 
forty  dayi,  and  ^jjg  pauper's  wife  jJl  the  reft  of  his  property  and  &>ck 
^ ""*iSd*'  ^P®*^ ^^"  tcnemcntjof tlie  value  of  upwards  of  40I.  and 
to  cabThim  a  appointed  her  executrix  of  his  will.  The  pauper  poflcflcd 
iettlement,  himfelf  of  this  property,  and  paid  his  brother  and  fifter-* 
ciKNigii  Che  wife  in-Iaw  their  faidlegaciesabouta-ycar  after  S^i^ina«*sdeath« 
new  proved  fhe  pauper's  children  cot  die  will  out  of  a  box  which 
^^  ^^'  was  left  unlocked,  and  tore  it  to  pieces.    The  pauper 

never  proved  the  will  on  account  of  the  expence^ 
butcotttinued  with  his  wife,  the  executrix^  to  occupy  the 
tenement  in  Fi^uierm^  from  the  deceafe  of  Sblpfnaih 
which  happened  on  tlie  9th  of  November  1774,  unnl  the 
LaJy-day  following,  and  paid  the  rent  for  die  fame.  At 
the  A^chaebnas  preceding  tlie  deadi  of  SbipmoHf  he  had  a 
notice  from  Sims  to  quit  his  part  of  the  teneqsent  at  the 
then  next  Lad^-^ay,  which  the  pauper  did,  and  took 
again  a  partof  it  at  the  yearly  value  of  3I.  «.— Balcoy 
and  Clarke  m  fupportof  the  order  of  feifions.  The 
pauper  gained  no  iettlement  by  the  refidence  on  tbe 

«ftate  for  forty  days.    He  oithec  refided  (here  by  xi^ 
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ashnfband  of  the  executrix,  or  by  wrong,  without  any  Rix  p. 
tide  at  all.  If  the  latter,  he  certainly  could  not  gain  a^*"^"***'^^' 
fettlement  ;  becaufe,  in  order  to  gain  a  fettlement  by 
forty  days  refidence  on  an  cftate,  tlie  party  Ihould  be 
inemoYeable  thofe  forty  days.  In  Rex  v.  Saint  AUchaiFs 
Baib  (a),  where  the  poffeffion  had  been  gained  b3r  fraud,  (a)  DmisL 630^ 
after  the  party  had  conveyed  the  cftate  to  truftees  intruft  Ante,  page?  31^ 
ID  pay  debts,  he  did  not  gain  a  fettlement  by  refiding  on  it  P'*  '^^ 
forty  days.  Then  as  to  his  title  as  hufband  of  the 
executrix,  that  cannot  be  cftablifhed  without  proof  of  a 
will ;  and  there  can  be  no  legal  proof  of  a  will,  in  order 
to  give  a  title  to  the  perfonal  eftate,  but  the  probate ; 
a])d  as  no  probate  w^as  produced,  or  ever  granted, 
thefeilions  were  not  competent  to  examine  into  tbefaft 
oftlie  wife's  being  executrix  ;  their  finding  Iier  fuclris  a 
mere  nullity.  Then  his  poflcffion  was  merely  that  of  a 
wrong-doer ;  and  that  alone  is  not  fufficicnt  to  give  a 
fettlement.  If  adminiilration  had  been  granted  to  any 
other  perfon,  the  pauper  might  have  been  turned  out  on  a 
rooroetit's  warning. — Bearcroft  and  Coke  contra, 
ifi.  With  refped  to  the  pauperis  title  as  hufband  of  an 
executrix,  it  is  fufiicient  that  the  feifions  have  found  the 
bSt  of  her  being  executrix :  the  Court  will  not  fcrutinizc 
too  nicely  into  tlie  grounds  of  their  opinion.  She  took 
vpon  herfelf  the  charge  of  being  executrix,  and  would 
have  been  liable  as  fuch  :  and  though  fhe  could  not  have 
brought  an  adion  without  formal  proof  of  her  title 
by  the  produftion  of  the  probate,  yet  enough  is  ftated  to 
ihew  that  fhe  had  a  right  to  rejide  on  the  premifcs  i 
and  the  cafes  where  the  Court  have  held  that  an  admini- 
i^tor  before  letters  of  adminiftration  taken  out  could 
not  gain  a  fettlepoent  by  refidence  on  the  eftate,  have 
been  where  fuch  perfon  had  not  they^/r  right  to  admini* 
ftration.     But,  independently  of  the  title  as  executrix,  ' 

the  fafts  ftated  arc  fufficicnt  to  give  the  pauper  a  fettle- 
ment, on  the  ground  of  his  coming  to  fettle  on  a  tene* 
ment  of  the  v^ue  of  lol.  a-year,  and  refiding  thereon 
forty  days.  Such  was  the  calehere  ;  the  party  paid  rent 
to  tlie  landlord,  who  by  reqeiving  it  recognized  his 
tenancy  ;  and  therefore  it  cannot  be  utid  that  the  hufband 
was  a  mere  wrong  doer.— Lord  Kenyon,  Chief 'Jufticc. 
If  the  queftion  depended  on  tlie  title  which  the  pauper 
claimed  under  the  will  in  right  of  his  wife,  1  think, 
that  the  fafts  ftated  in  this  cafe  would  not  warrant  us 
in  deciding  that  they  could  enforce  any  right  under  the 
foppofed  wilhi  becaufe  the  faft  of  there  being  a  will 
fliottld  have  been  proved  in  a  different  manner.  We 
^nvt  receive  any  other  evidence  of  there  being  a  will 
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R«x  V.      in  tliis  cafe,  tlian  fjuch  as  would  be  fufficient  in  aJI  otiic 
NETH»«8iAi.,qjf^,3  vvhere  titles  are  derived  under  a  will  :  and  nothjnj 
but  the  probate,  or  letters  of  adminiftration  with  tlie  -wU 
annexed,  are  legal  evidence  of  the  will  in  all    queftion 
refpefting  perfonalty.     But  on  the  other  point  1  canno 
bring  my  mind  to  doubt.     It  is  ftated,  that  the   paupc 
refidcd  for  more  than  forty  days  on  a  tenement  of  mon 
than  the  yearly  value  of  lol.  for  which  he    paid    rent 
Then  it  was  faid,  that  he  might  have  been  turned  out  o 
pofleflion  by  fome  other  perlon  having  a  fuperior  right 
but  it  was  not  fuggefted  who  had  any  better   title  ;   anc 
tho  landlord,  who  received  the  rent,  could  not  turn  hina 
out. — AsHHURST,  JuJIice.    In  order  to  acquire  a  fettle- 
incut  by  taking  a  tenement  of  lol.  a  year,  it  is  not  abfo' 
lutcly  neceflary  that  there  fhould  be  an  cxpreft  contrafl: 
for  the  tenement  :  it  is  fufficicntif  the  tenant  rcfide  forty 
days  on  a  tenement  of  fuch  a  value  with  the  permiffion 
and  confcnt  of  the  landlord  ;  for  in  fuch  calTe  the  law 
implies  a  contrad. — Buller,  Juji'ice.     Suppoling  there 
were  no     ill  in  this  cafe,  the  only  perfons  entitled  to  the 
property  of  the  pauper's  v*'ife*s  father  were  the  pauper's 
wife  and  her  brother  and  lifter ;  and  if  it  were  neceflary. 
to  go  beyond  the  implied  contraft  between  the  lan<^icrd 
and  the  pauper,  here  isfufficicnt  evidence  to  (hew  that  all 
-     the  parties  intcrcfted   confcnted   to   the  pauper's   con-  , 
tinuing  in  poffeflipn  of  thefe  prcmifes  ;  for  the  other 
fon  and  daughter  received  5s.  eacia  in  lieu  of  all  their 
right  and  claim  to  their  father's  property.     Therefore 
ail  the  parties  intcreftcd  agreed  to  this  occupation  by  the 


cjuaflied. 


IV.   Of  the  value  of  the  tenement. 


A  ♦cnemcnt  of  212.  South  Sydenham  v.  Lamfrton,  TrinhyTermy  o,  Gco^  I. 
the  vmIuI  of  ten  MSS. — S.  died  poflefTed  of  a  fmall  cottage,  m  South 
pounds  a-year  Sydenhamy  for  a  tcr.n  of  years,  determinable  on  the  death 
rtocnraU^''  of  her  daughter,  an  only  child,  who  was  married  to  cue 
tKough'th-ireis  ^'fyiis  ;  who  on  the  death  of  B,  entered  in  right  of  his 
no »«/ ufcTvcd;  wife,  but  did  not  take  out  letters  of  adminiftration  to  B, 
for  it  is  tiic  v.i-  but  lived  there  and  had  two  children.  Twenty -five  years 

ma\ln^\  ^^''*'  '"^  ^^^^^  ^'^  S^^^  ^^'*^^^  ^^'^  ^'^^  ^"^  children  into  the  pariih  of 
r  n^ -V,.  r.,—  Lamertouy  and  there  hires  a  fmall  meffuage  and  feveral 

2>.  c. /i MIC,  page  «  c> 
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for  fixty  years,  if  they  fo  long  live,  at  the  full  sent,    SbvT»  St* 

was  7I.    lOs.   in  the  faid  parilh  of  Lamerton  ;  but   »«««am  v. 

cnSer  Urates  further,  tliat  tlie  whole  tcneaient  or     '^***^''®*** 

was  "worth  iji.  ics.  a-year  ;  but  part  of  it. 
bLfer  arniUTn)  lay  in  the  pariik  of  j1.  and  not  in 
ne  parim  of  Lamett^n^  but  tlie  whole  was  one  entire 
m&aagu  ITlie  order  removes  them  to  South  Sydenham, 
i«3saigued»  that  though  E,  the  daughter  had  no  title 
Akw  to  the  cottage  of  her  mother,  yet  ihe  had  a  title  in 
ifBty,  which  is  luiticient  to  make  a  fettlement  \  and. 
wt  ^ing  a  meiTuage  in  Lamerton  which  is  of  the  value 
rfyl  los,  p^r  annum  within  the  pariih,  does  not  gain  a 
fadesnent  within  13.  IsS  14.  Car,  2.  If  a  man  take  land, 
tf  tL  f^  annum  in  one  parifh,  sind  land  of  81.  per  annum 
asiother,  it  does  not  gain  him  a  fettlement  in  either 
prifli.— But  by  Parker,  Chkf  JyJUcey  As  to  the 
iettiement  in   South  Sydenham^  \i  the  other  fettlement  is  a 

f>d  one  the    order  muft  be  quafhed ;  becaufe,  though  • 

has  aright  to  livcin  both,  yet  he  cannot  be  fent  from 
wsftto  the  other.      If  a  man  hire  a  houfe  at  afmall  rent, 
i&d  pay^  iine,  yet  if  the  houfe  is  worth  lol.  per  annum 
kxnakes  a  fettlement ;  for  the  fettlement  depends  on  the 
%/trof  the   tenement,  not  of  the  rent:  this  houfe  and 
land  is  worth  above  lol.  a-year,  and  one  entire  melTuage, 
Init  in  two  parifties.    But  there  may  be  another  con«- 
fcieration,   where  it  is  one  entire  tenement  as  this   is, 
2^ where  two  different  tenements;  for  the  reafon  oftlic 
iatute  is  this,  that  a  man  who  is  entrufted  with  a  tene- 
Bcnt  worth  lol.  a-year  is  of  fuch  credit,  and  muft  have 
focba  ftock,  as  makes  him  not  likely  to  become  charge- 
able to  the  parifli ;  and  therefore  it  would  be  very  hard 
that  a  mail  who  is  of  fufficiency  enough  to  be  trufted 
with  a  leafc  wbrtli  13I.  a-year  fliould  not  gain  a  fettle- 
BJent  by  it. — Eyre,  Juftice,  took  it  to  be  within  the 
letter  and  intent  of  the  law,  that  a  man  who  is  capable  of 
icnting  a  tenement  of  lol.  a-year  (bould  be  fettled  in  that 
parilh. — Pratt,  Jujiice.     The  mifchief  recited  by  the 
ftatutc,  and  intended   to  be  prevented,  is  vagrancy  of 
poor  pcrfons,  who  ufed  to  come  into  parifties  where 
^hete  \7as  the  beft  ftock;  and  the  ftatute  defcribes  who 
are  intended  by  thofe  poor,  to  wity  fuch  perfons  as  are 
not  capable  of  hiring  a  tenement  of  lol.  a-year.     Now 
this  man's  fufficiency  is  not  the  lefs  becaufe  61. />^r  annum^ 
part  of  the  tenement,  is  in  a  different  parilh. — So   per 
Curiam,  The  order  muft  be  quaflied,  his  fettlement^        ,^,   . 
bang  m  Lamerton.  In  ^^c  ctfe  of 

Bfltd  V.  HoUiboarDc»  Mtch.  yZto.  ^,    Stra.  ^^.    Ante,  pa^cr  167,  pU  204.    SeeStrA* 
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AfarmfcAted        jij.  Crdft  v,  Gainsford^  Durham   /ffizes^    7-    Gc9,    t* 
.t/Wi^i.^o«-^i,£jjjfQj^>3  ^55,— Two  jufticcs  remove  Mary  Reed  an< 
!!l!?I.  vLlTit   her  four  children  from  Gains  ford  in  the  county  af  JI>ur* 
but  the  rent      ham  to  the  panlh  or  Croft  \\\  the  fame  county.        1  ni 
paid,  the  ftock   feflions,  on  appeal,  (late  the  following  cafe,  ivhich    was 
ftinted,  and  the  fubmitted  to  the  opinion  of  Lord  Chief    Jvstici 
^'^^^ll^'^JX,^^^^  and  Mr.  Justice  JlEEVE  at  the  next  affiles  foi 
fTnw  a^tcne-  '  ^he  county,  on  the  6th  day  of  Au^uft  1 733  :^^Samuci  Reec 
ment  of  fuffi-    lived  in  the  parifh  of  Gains  ford  for  fcvcrai  years  ;   and  he^ 
cicntvay«<to     together  with  one  IVilUam  SoUby^  about  eight  years  agO| 
^ti^^'otaT^   tookafarraof>l/r.  Eden  of  G ainsf or d,  viz.  two  clofes  af 
t«!am8^togain  Gainsfordy   at  fourteen  pounds   a- year,    for   one    year: 
a  fctUcrocnt.      tliat  Mr*  Eden  would  not  let  the  premifes  to    one  of 
them  fingly  :   that  they  continued  one  year    upon  the 
farm,  each  of  them  paying  his  part  of  the  rent  for  the 
firft  half-year,  and  the  laft  half-year  Solehyi  paid  his  rent  to 
Recd^  who  paid  the  whole  to  Mr,  Eden  tlie   landlord. 
The  hay  was  divided  between   Reed  and  Sohhy^  and  the 
•  pafture  equally  Hinted  by   their  feveral   flocks.      I^ced 
lived  at  Gainsford  till  his  death,  but  had  no  certificate 
when  he  came  to  Gainsford j  and  he  has  left  a  widow^and 
four  children,  who  are  the    paupers   removed    by   the 
order  above- nieniioned.     This   cafe  was  argued  at  the 
bar  of  the  Court  before  the  judges  ofaflize;   and  they 
were  of  opinion,  that  this  renting  did  not  gain  a  fettle- 
incnt  in  Gaimford^  becaufe  the  llatutc  of  13.  6c  14.  Car.  2. 
c.  12.  exprefily  requires  that  a  man  fhall  rent  ten  pounds 
a-ycar  liefore  he  acquires  a  fcltlement  in  fuch  parifh) 
and  hath  cnjr.ined  it  as  a  qualification  which  mufl  be 
complied  with ;  for  the  Legiflature  in  pailing  the  a& 
had  a  regard  to  the  ability  of  a  perfon  coming  into  the 
parilh  by  renting   a  tenement  of  ten  pounds   a-ycar ; 
and  conCdercd,  that  a  perfon  of  that  fubilancc  would 
not,  in  all  probability,  bring  a  charge  upon  the  parifh. 
It  is  plain,  from  the  ftate  of  the  cafe,  that  the  landlord 
did   not  think  either  of  them  of  fufficient  ability  by 
hjmfelf  to  anfwer  the  rent  to  him,  and  for  tliat  reafon 
icfufed  to  let  to  one  of  them  fin<;ly,     Ir  further  qppear^, 
that  each  of  thefe  tenants  pa>d  his  rent  fcverally,  and 
therefore  each  of  them  was  tenant  of  only  feven  pounds 
a-year ;  and  if  the  law  fhould  be  pthcrvvile,  the  inconvc- 
niencies  arifiug  from   it  would  be  intolerable;    for  if 
forty  perfons,    for  the  fame  purpofe,  were  to  rent  a 
tenement  of  this  value,  each  of  them  would  be  intitled  to 
a  fcttlement ;  themanifeft  defign  of  the  flatutc  would  b? 
thereby  eluded  ;  and  parifhes  would  be  loaded  with  poor. 
For  thcfe  rcafons  they  held  the  woman  and  her  children 
to  be  fettled  at  Croft,  and  not  at  Gainsford.— Wl.  Giilf 
fpr  the  parilh  of  Croft, 
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Jif  Btfiickv.  Le/hmck^  Mich.  Term,  lO.  Geo.  a.  MSB.  A  tcnementol 
'>it  fi/firi  was  fettled  at  Bcftock,  and  afterwards  "^f"^^ 
ded  a  tasmcnt  of  81.  15s.  from  y^r.  Hewitt  in  Lejlwick  ^^her  with  « 
'/^a  jar ;  and  in  the  fame  year,  on  or  before  the  25th  meadow  of  2I 
iMtrebi  took  a  meadow  at  2I.  is.  from  one  Beardman^  »•  a-year,  bm 
'tokld  till  Candlepias  then  next,  and  to  have  the  whol^r  T^**^**'^^ 
fv'sprofits  ;  it  being  die  cuftom  there  for  that  meadow  ^^^^  ^  ^  * 
M  to  be  paftured  from  Candlemas  till  May  \  and  he  days»  the  te- 
JBDpvcd  to  the  (aid  tenement  the  14th  of  May  to  reiide  nant,  from  po- 
fac ;  and  about  a    fortnight  or    three    weeks  after,  vmy,  is  obliged 
Ung  himfelf  incapable  to  manage  the  farm,  he  told  iJ^jI^ofttfiU^t, 
Jmes  Roger/on  his  itock  was  not  fufficicnt  for  the  faid  a.year,andfroai 
hds,  and  defir^d  yames  Roger/on  tliat  he  would  take  part  which  under- 
d  Hewitt*s  land  in  i^hwr/aforefaid,  which  he  agreed  tenant  the  origU 

to  do  at  61.  IDS.  and  Roger/on  was  to  pay  the  rent  to  Mr.  J^IJ,*"^*^  **' 
Bmitt,    About  three  weeks  afterwards  this  came  to  the  caving  ^\^ 
ttn  of  Mr.  Heu^htj  and  he  fent  for  Ro?erfon,  and  told  him,  rent,  does  not 
Ifc  looked  upon  him  as  tenant,  and  expeftcd  the  rent  gain  a  fettic- 
from  higa.    Roger/on  agreed  to  it,   and   paid  the  rent  ""^"^ '<*^***** 
iccordinglv  ;  but  never  paid  or  accounted  with  Plftock^  w^m. 
ud  hath  held  the  fame  ever  iince  upon  the  fame  agree- 
»H\t ;   and   the    queftiori  laid  before  Verney,  then 
chief  jaftice  of  Chefter^  was,  Whether,  upon  the  above 
fe&5.  Pi/lock  gained  any  fettlement  in  Leftwick^  or  not  J 
*-And  ne  was  of  opinion^  that  he  did  not  gain  a  fettle- 
ment in  Leftwick. 

« 

ti5*  Sotttbwoidv.  Tokeford^   Hilary  Term^  l^.Geo.  ^.  A  houfeof  tlw 
lurr.  S.  C.   140.— Two  juftices   remove  James  Hayes  ^'^  ^^^^^ 
iHzabeth  his  wife  and  their  four  children  from  South-  ^kiT «  rtlT' 
woUto  Toktford*    The  feflions  on  appeal  ftate,  as  to  the  rem  of  lot 
prefent  point,  tlie  following  cafe  : — Tha^  after  die  faid  a-year,  under  a 
^mxi  Hayes  had  gained  a  legal  fettlement  at  the  parifli  of  c^*««*n«^*»*' 
Uefori  aforefaid,  he  hired  a  houfc  in  Southwold,  by  JJ^^JJ*^^^ 
aptemcnt  in  writing  in  the  words  following,  to  wit  :—  ^  buUdi^ 
'•  Memorandum  of  an  agreement  between  John  Block  of  but  which  were 
"  Hinton  of  the  one  part,  and  James  Hayes  of  Yokcford  »n  fad  never 
*•  on  the  other  part,  witneflcth,  That  John  Block  aforefaid  "^^^^  '•^^* 
**  doih  let  unto  James  Hayes  all  the  houfe  belonging  '^(|^y^. 
**  tD  him  being  in  Soutbwoid  in  the  county  of  Suffolk^      "  ' 
"  at  the  yearly  rent  of  lol.  with  all  the  land  thereunto 
**  Wonging.    The  faid  John  Block  is  to  build  a  liable 
"  convenient  for  the  houfe,  alfo  a  ladeing  for  wafhing, 
"  and  to  link  a  cellar,  and  to  put  up  a  ftove-chimnej 
**  in  the  little  room.     All  this  to  be.  done  between  this 
**  and  Michaelmas  next.     The  faid  Block  is  to  bring  as 
**  many  flags  as  will  cover  the  faid  lands,  in  order  to 
f  fnakc  it  a  good  convenient  bowling-ground;  he  being 
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SovTBWoLD  V.  *^  at  the  chai]ge  of  bringing  and  groundagd  and  the  faid 
VoKiro^D.    "  yames. Hayes  at  the  cutting  and  laying.      Xhe    iaid 
**  J,  H.  to  have  the  houfe  with  the  prcmifes    fpr  tlirec 
years,  or  five,  as  he  (hall  think  proper  \  and  to  come 
in  at  Midfummer  next.     The  rent  to  be  paid   half- 
yearly  ;  viz.  jK  at  Lady-day^  and  the  other  half  at 
"  Michaelmas  \   and  all  the  rent  to  be  cleared    ofF  at 
**  leaving  of  the  premifes.     In  witnefs  whereof  we  have, 
*'  fet  our  hands  this  iQth  day  of  June  1738.     Xhe  faid 
*'  J.  B,  to  be  at  the  charge  of  a  handfomc  ii£n^  and  to. 
**  get  the  houfe  licenfed :  but  the  faid  ^  i7.  to  be  at  the 
*'  charge  of  the    licence.     John    Blocks  James    Hayes, 
"  Witnefs,  Benjamin  Curtis^  John  Petre,^'     Which   faid' 
houfe  and  premifes  before  and  at  the  time  of  making 
the  articles  above  recited,  were  never  worth  nor  let  for 
above  61.  los.  per  annum  ;  and  none  of  the  articles  above^, 
faid  were  performed,  by  which  the  landlord  might  have 
made  it  worth  lol.  a-year.     And  the  faid  James  Hayes 
did  not  lodge  one  night  in  the  houfe  :  but  his  wife  and 
children     lodged    there   five   nights,   and   no    longer  i 
and  his  goods  were  in  the  faid  houfe  above  forty  days^ 
until  they  were   taken  and  fold  upon  an  executions 
and  that  his  wife  and  family  continued  in  the  f^id  town« 
and  kept  the  key  of  the  houfe  till  Alichaelmas.     This 
court  [the  feffions]  is  of  opinion,  that  by  the  hiring  and 
fa£ts  aforefaid  tlie  faid  James  Hayes  did  gain  a  fettlcment; 
in  the  parifh  oi Southwddziox^izxii ;  and  doth  accordingly 
difcharge  tl^c  faid  order. — It  was  objcded,  that  no  fettle- 
ment  was  gained  in  Southweld^  as  the  tenement  was  not 
bf  ten  pounds  a-year  value,  nor  did  the  pauper  ever  refide  . 
in  it. — Lee,  Chief  Jujtice.  Tht  ftatute  of  13.  &  14.  Car,  2» 
c.  12.  gives  pov>*er  tothcjufticcs  to  removea  perfon  com- 
ing to  fettle  in  a  tenement  under  ten  poundsa-year  :  now 
.  here  the  jufticcs  have  cxprciily  returned,  as  a  fact,  that  this 
tenement  V7as  only  of  the  value  of  fix  pounds  ten  fliillings 
a-ycar.     Indeed  they  fay,  //the  agreed  improvement  had 
been  made  it  might  have  been  worth  ten  pounds  a-year  j 
but  even  this  is  merely  conjcftural :  the  faft  returned  is^ 
that  it  is  only  worth  fix  pounds  ten  (hillings.— Pag e^ 
Juftice^  looked  upon  this  ftitc  of  the  cafe  as  meant  to  b« 
the  true.onc  \  and  faid,  he  was  clear  as  to  the  merits  \ 
that  the  material  thing  was  the  value  of  the  tenement, 
not  the  rent  refervcd  ;  and  he  was  as  clear,  that  this  is 
not  a  tenement  of  ten  pounds  a-year  ;  for  both  at  the 
time  of  the  agreement,  and  alfo  at  the  time  of  the 
removal,  the  value  of  it  was  *but  fix  pounds  ten  /hillings 
a-ycar  :  and  the  mere  covenant  to  build  is  not  fufficicnt 
to  bring  it  within  tlie  intent  of  tlie  aftt'-^PROUYN  and 

CHAPPLif* 
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C'zxmSt  yti/iicesf  concurred  in  the  opinion^  that  this  s^uthttoldv. 
jwDota  tenement  often  pounds  a-year  value,  and  that   YoiciroRD. 
pTiftitfinall  be  cftimated  as  at  the  time  of  the  letting, 
[«at  fcajl  of  the   removal ;  and  the  mere  covenant  to 
lake  improvenacnts  which  were  never  made  could  not 
[iks  the  cafe. 

ai6.  fVeJlQTt  'U.  Kirton^  Trinity  Term^  14.  £s^  15.  Gt'O.  2.  A  farm  taken  at 
hn,  S.  C,  166. — Two  jufrices  removed  John  Fanif-  unfwndtz.ytar^ 
wth  his  wife  and  three  children,  with"  ALiry  Hollingf-  ^'^""l^^  '5  ^^ 

,  ,  .  •  I    /•  r^  ^      irr  n       /t_      i_^     onW  been  let  for 

«ro  his  apprentice  girl,  trom  Kir  ton  to  IVeJton  (both  m  and  wa£  worth 
Smbi^iam/hire)  ;  and  theieflions,  upon  appeal,  confirmed  no  more  than 
6ciud  order  of  removal.    The  cafe  was,  Jobn  Famfjjoith  jmtn  founds  a. 
was  fettled  at  fVeJion^  and  afterwards  took  a  farm  of  lol.  y<^^*"»  **  y^" 
firaonm  for  one  year  at  Kirton^    which  had  been  let  at  ™gni  ^j/",  J„. 
tbtrent  for  live  orfix  years  thenlafl:  pail ;  but  before  that  Krsiikcexpreftl 
time  was  let  at  7I.  a-ycar  only.     He  alfo  took  .a  by-tack  ly  found  that  the 
of  los.a-ycar  at  Kirton  for  one  year,  and  he  and  his  family  ^^^^^z  wai 
continued  there  upon  the  faid  tenements  ten  months. Z'^*"^*'*"'' 
When  he  firft  took  and  entered  on'  thefe  tenements  he 
las  not  of  ability  to  flock  them,  having  only  two  cows, 
tvo  pigs,  and  one  horfe,  all  which  was  not  fufficieot 
Sock  for  fuch  tacks ;  but  he  hadhoufhold  furniture,  cop- 
ier, brewing  veflels,  and  other  utenfils  for  brewing  ale  to 
IcU;  and  had  a  licence  for  that  purpofe.     Before  nis  en^ 
try  to  the  lol.  a-year  farm,  he  was  told  by  the  former 
tenant  that  fuch  tack  was  too  dear  at  lol.  a-year.    To 
which  he  anfvvered,  that  he  did  not  regard  the  dearnefs; 
for  as  it  was  lol.  a-year  it  would  gain  him  a  fettlement^ 
aad  put  an  end  to  a  difpute  there  was  between  two  towns 
^ut  his  fettlement ;  but  defircd  fuch  former  tenant  to 
take  no  notice  tliereof  to  anybody.    The  fcffions  being 
of  opinion  that  the  faid  Ji  F.  did  not  by  virtue  of  fuch 
renting  and  inhabitancy,  under  the  circumftances  afore- 
iaid,  gain  a  fettlement  in  the  faid  parifli  of  Kirton^  there- 
fore confirm  the  order  of  removal. — A  motion  had  been 
made  by  Mr.  Heron,  on  the  firll  day  of  this  Term,  to 

Sualh  thcfe  orders,  for  that  it  is  a  plain  fettlement  gained 
J  John  Farn/kvorth  in  Kirton  ;  as  it  is  ftatcd,  that  he  took 
^tenement  of  lol.  a-year  there  for  a  year,  and  refided  upon 
it  ten  months  :  it  is  not  Hated  to  be  under  that  value ; 
indas  no  fraud  is  cxprefly  adjudged,  none  can  be  prc- 
fomcd  by  this  Court.  Rule  to  fhcwcaufe.  Upon  fliew- 
iagcaufe  why  thefe  orders  fhould  not  be  quafhed,  it  was 
to,  that  here  is  enough  to  occafion  a  fufipicion  of  a 
fraud ;  and  it  appears  upon  the  ftate  of  the  fafts  that  it 
was  under  the  value  of  lol.  a-year.— Lord  Chief  Jus- 
nc£  LEEt     The  conlideraciou  of  this  Court  muft  be. 

Whether 
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Whether  the  fc<5ons  havfe  ftatcd  a  cafe  that  jnftifics  thi 
Temoval  of  this  maii  and  his  family  from  Kirton,  by  fhew- 
ing  tliat  the  tenement  he  rented  in  Kirtan  was  under  thi 
value  o(  lol.  a-vcar.     We  arc  not  to  determine  the  mat- 
ter upon  the  evidence  given  to  the  feffions>  bat  upon  faAi 
ftated  and  adjudications  made  by  them.     Here  they  have 
fiated  circumilances^  but  they  have  not  explicitly  Hated 
the  real  value  ;  nor  have  they  adjttdged  any  fraud.      1  h< 
value  of  the  man*s  ftork  is  not  material;  the  valve  of  the 
tenement  is  the  point*    The  a^  requires  the  renting  4 
tenement  of  die  yearly  vainc  of  loL    They  ftate  that  he 
did  take  a  tenement  of  loh  a-year  for  a  year  at  Kirtcn  : 
indeed  they  add^  that  it  had  been  let  at  7L  a-ycar  for* 
merly ;    but  it  might  be  then  worth  more,  or  might 
have  been  afterwards  improved :  ft  had  for  fire  or  ii%, 
years  been  let  at  lol.  fer  annum.    They  likewife  /ay  his 
nock  was  not  fulficicnt  for  icl.  a-year  ;  but  the  quantity 
or  value  of  his  ftock  does  not  alter  the  value  of  the  tene- 
ment.    And  they  alfo  ftate  a  converfation  betweeit  hinn 
and  the  former  tenant,  who  told  him  it  was  too  dear; 
to  which  he  anfwered,  that  as  it  was  xoh  a-year  it  would 
gain  him  aiettlement,  and  put  an  epd  to  a  difpute  about 
his  fcttlement;  and  dcfircd  the  former  tenant  to  take  no 
notice  of  the  matter  to  anybody.     Yet  they  do  not  ad- 
Judge  that  there  was  any  fraud,  nor  do  they  ftate  tliat 
rt  was  under  the  value  oi   loi.  a-year  ;  and  the  cridcnce 
rather  proves  it  to  be  of  that  value.     They  muft  expre/sly 
ftate  that  it- is  fraudxilent,  or  elfe  we  cannot  take  it  to  be 
fo :  and  we  muft  take  the  cafe  ftated  to  be  the  whole  cafe. 
He  was  therefore  of  opinion  for  quafhingboth  orders  | 
and  the  three  other  Judges  concurring^  the  rule  for  quaih^ 
ing  both  orders  was  made  abfolute. 

A  fcowfc  and  ^ly.  Jlfardtn  v.  Bar  ham  ^  Michaelma:i  Terniy  25.  Gr*.  2, 

fcni^  hired  at     jj^^   g  C  31 1  .—  Upon  Saturday  the  15th  of  June  laft  a 
joirtw'by'two   niotion  was  made  by  Mr.  Jcnmnp  to  qua(h  an  order  of 
P«r(4Nifty  is  not   feflioTis,  confirming  an  order  of  two  julliccs.  For  the  rc- 
foch  a  tene-      moval  of  Thomas  Nezv/^rt  Mary  his  wife  and  Jane  and 
soeni  to  each  of  Cfg^y^e  their  two  children  from  Barham  to  dl^aidrn^  both 

^^ITateui"  ^^  ^^''''  '^^^^  fubftance  of  the  fpecial  cafe  (wherxrin 
Sttit.*  ^  '  '  many  particular  circumftanccs  were  ilatcd)  was.  That  the 
faid  Thomas  Newfort  and  cnQjfofcpb  Z)/V«  jointly  jii red 
a  houfe  and  land  at  Murdcn  for  a  year  at  i6i.  per  annum 
(which  had  been  rented  at  twenty  pounds),  and  jointly 
occupied  the  houfe  and  tiUcd  the  land  for  the  faid  one 
year ;  and  at  their  joint  expence  tilled  and  lowed  the  land ; 
and  jointly  paid  the  rent,  i.  e.  each  the  like  fura.  In  fup- 
portof  this  motion,  a  cafe  was  citpdfrom  a  manufeript  note 

of 
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of  a  refpeftabk  gentkinan  taken  at  Dmrbam  affixes,  6tli  MAnvt*  9* 
Apifi  1 733,  fcctweca  the  Inhabitants  of  Croft  and  the  Inba-^     fiAt«*w, 
hkmasafGaififord{a) ;  which  was  a  joint  tsiking  of  14I.  per  .  *  ^^^^^ 
cjummj  each  paying  fep^rately^  the  landlord  not  caring  to  ,t^  |3t  %%^ 
hx  to  either  iingly.     And  t)>e  two  Judges  (Reevs  and 
Lord  Chief  Justicb  EVre)  to  whom  it  was  referred^ 
ixld  it  ao  Settlement,  becaufe  theilattite  requires  the  per* 
fon^s  taking  a  teneiheiit  of  loL  per  annum  valoe  ;  whereas 
diis  pia^^ice  of  calling  in  a  partner  ill  die  taking  woold^ 
if  admitted  equivalent  to  a  fole  taking,  evade  aiid  /ruftnM 
tfaeftatutc.  Ruletoihewcanfc. — Mr*  Hume  CaIjpbsll 
and  Mr..  Knowler,  the  counfel  who  now  iheweid  cauicst 
tnged,  I  ft,  That  each  was  liable  for  the  whole  rent,  sdly, 
Tbat  the  tnie  role  to  go  by  is  the  value  of  the  tenement, 
not  the  referved  rent  (which  valoe  ts  not  hete  {Uted)« 
But  even  takii^  it  as  a  tenement  of  16I.  per  ammm  valne, 
vet  tlie  pauper  was  legally  the  tenant  of  the  w^iole,  both 
being  lia-blc  to  the  landlord  for  the  rent:  it  is  only  taking 
a  furtlier  fecurity  for  payment  of  tlie  rent ;  which  wiM 
Rot  prevent  gaining  a  fetticaient-     In  Ttmhy  Term  10.  & 
1 1 .  Gee.  2.  between  iie  Inhab'itants  of  Butky  and  Benbatl  (tf ),  («)  Bvn.  S.  e^ 
tlie  tenement  was  14I.  per  annum,  and  the  landlord  took  a  No«  i> 
,  fecurity  alfo  for  the  rent,  yet  it  was  holden  a  good  fpttle-  ^^^^ 
mcnt.    The  very,  words  of  the  ftatute  of  13-  f^  14.  Car,  a.  ^  *  '^ 
c  12.  exprefs  the  cafe  of  a  joint  taking:  for  they  are, 
**  any  perfon  or  perfons  coming  to  fettle  in  a  teaenaieat 
**  under  loL  per  annum  vahie.^*    And  this  tenemeat  liat 
been  let  at  16L  or  20I.  per  amum ;  fo  that  this  is  exprefsly 
within  the  words  of  that  fbtnte.    Suppofe  the  rent  had 
been  toL  per  annum  value,  no  doubt  it  had  gained  a  fettle - 
mentto  both,    if  may  indeed  be  objected,  that  at  thi« 
late  twenty  people  might  be  fettled  in  one  tenement  o£    - 
loL  per  annum ;  but  fuch^a  traniadion  might  be  fet  aiide 
and  relieved  again'ft  under  die  head  of  fraud. — On  the 
other  fide  it  was  argued,  that  this  cafe  certainly  is  not 
within  the  intention  of  the  aft ;  for  as  to  the  plural  word 
•*  perfons,"  it  muft  be  underftood  reddendo Jingulafingulls^ 
and  never  could  be  meant  to  give  a  iettlement  to  an  inde- 
finite numberof  people  for  hiring  one  Angle  teuemeat  o£ 
loL  per  annum.  As  to  each  being  tenant  of  the  whole,  no  cxe-^ 
cvtion  could  be  levied  upon  the  whole  for  the  debt  of  one 
only,  Qor could  cither  of  them  charge  or  difpofe  of  mare 
than  ooe  moiety:  and  the  fame  might  be  aflcrted  of  thR 
ftock  upon  the  bxia ;  fo  that  the  credit  and  ability  of  this 
man  was  only  proportionable  to  the  moiety  pf  the  taking* 
In  the  cafe  oi  ButjAy  ^*  Btnhall^  where  the  landlord  re^ 
quired  and  took  a  joint  fecurity,  the  tenant's  viiible  credit 
Wf  not  thereby  j^e^^d :  he  had  the  apdit  of  die  tene« 

meat 
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Mardik  v.  ment  as  to  everybody  but  the  landlord  5  and  flocked  it 
Baaham.     ^j^j  yfgj  j|.^     This  cafe  is  quite  otherwife.     As  to  value, 
the  having  been  once  let  at   20I.  proves  nothing ;    the 
prefent  rent,  not  the  paft,  is  the  true  teft  of  the  value  oi 
the  tenement.     This  praft ice  would  evade  the    end   and 
intention  of  the  aft  of  parliamenf,  which  meant,   **  thai 
**  no  one  fliould  thus  gain  a  fettleraent  whofe  credit  and 
**  ability  were  not  equal  to  the  hiring  a  tcncnaent  of  the 
**  value  of  loL per annumy — Lord  Chief  Justice  Lee, 
Upon  this. order,  either  the  value  of  the  tenement  hired 
by  the  pauper  is  to  be  taken  as  under  20I.  [viz,  16J.  per 
ojwum  only),  or  elfe  no  value  of  it  is  ftated  at  all.      Now 
taking  it  as  a  tenement  of  16I.  per  annum  value   in  the 
whole  (for  fo  I  muft  take  it) — The  meaning  of  the  vpord 
**  perfons**  in  the  aft  of  parliament  of  13,  &  14.  Car,  2* 
c.  12.  is  only  to  include  thofe  perlbns  who  make  part  of  the 
family  of  the  inhabitant  who  is  the  renter  or  taker  of  the 
tenement ;  but  can  never  mean  to  extend  to  an  indefinite 
jiumbcr  of  pcrfons  joining  together  to  rent   it. — Mr. 
Justice  Dennison  thought  it  an  exceeding  plain  cafe. 
The  aft  of  13.  t^  14.  Car.  2.  never  intended  that  more 
than  one  pcrlon  fliould  gain  a  fettlement  by  renting  a 
tenement  of  lol.  per  annum  value.     And  whatever  may  be 
the  cafe  with  regard  to  the  remedy  againft  the  occupier^ 
of  fuch  land  fo  jointly  taken  by  two  perfons,  yet  this  aft 
of  parliament  confidcrs  only  the  right ;  which  clearly  is 
only  to  half.— Mr.  Justice  Foster  held  it  to  depend 
upon  the  real  value  of  the  right  and  intereft  in  the  land, 
which  in  this  cafe  is  but  half ;  and  that  half  does  not 
amount  to  the  value  of  lol.^^-  annum. — They  all  agreed 
with  the  opinion  of  the  Judges  upon  the  Northern  Cir- 
(a)  Ante,  184.  ^^^^  "^  ^^*e  cafe  oi  Croft  v.  Gainfordia)^  that  this  is  not 
pi.  213.  fufficient  to  make  a  fettlement.     That  was  this  very  cafe  ; 

and  both  thofe  Judges  were  very  knowing  in  the  affair 
of  fcttlements. — Per  Curiam,  unanimoufly.  Both  or- 
ders qualhed. 

A/arm  of  52I.  2 1 8.  Little  Tew  V.  Duns  TeiUf  Trinity  Term^  29.  sSl 
■•year,  renred,  ^o.  Gco.  2.  Burr.  S.  C.  398. — Two  juftices  made  an  order 
^o«i!!!^''"«ri„  to  remove  i?/VA^r^  Gufkyn^  and  Mary  his  wife  and  their 

managed  jomuy     .  ,-ii  r  t'-    t   er*  r\^  it«i 

by  two  tenants  ^^^^^  children  irom  Little  Tew  to  Duns  lewy  both  in  the 

isatcocment  to  county  of  O;t/^or^.     The  feffions  on  appeal  confirm  the 

each  of  them,    order,    and    ftate  the    following   cafe  : — That  Richard 

*°n^f«tk*/    (^^ff^y^h  the  pauper,  was  born  in  Sandford'y  and  after- 

Scn  "ttader  ic.   wards,   together  with  John  Goodwin  his   father-in-law, 

rented  a  bargain  at  Duns  Tew  at  81L  a-year  as  partners, 

and  lived  there  twelve  years  :  that  in  I747>  they  being 

ibout  to  leave  Duns  TeWy  John  Goodwim  alone  went  to 

Mr. 
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Mr.KKFs  agent  at  Litt/e  Tnv,  and  took  a  farm  of  ^al.  Littl»  T»ir 
arTcar  for  four  years  :  that  after  fuch  taking,   and  bctorc  ^*  Dw«»  T«w, 
it  firm  was  entered  upon»  Guffkyns  enquired  of  Govdwifif 
¥liether  he  depended  upon  his  going  with  him  to  Little 
feaf  to  which  Goodwin  replied,   that  he  did;  for  he 
ttwU  not  go  without  him :  that  Goodwin  and  Guffkyns 
KDavcd  from  Duns  Tew  to  Little  Tew  with  their  whole 
joiDt  ftock  to  the  value  of  more  tlian  lool.  and  managed 
tc  iarm  together  for  feven  years,  both  of  them  refiding 
fcreoa ;  that  Mr.  Keck  gave  his   receipts   for  rent  tp 
fin^irm  only  :  and  once,  tvhen  Mr.  Keck  was  obliged  to 
Abain,  the  diilrefs  was  made  upon  the  ftock  which  Mr. 
Kick  fuppofed  to  be  Goodwin*s  only  ;  and  Goodwin  alone 
pre  a  bill  of  fale  of  the  ftock ;  and  GuJ^kyns  then  ftood 
bj  without  interpofing:  that  at  the  expiration  of  feven 
JtarSyjuft  before  the  order  of  removal  was  mzdcy  Guffkyns 
vent  oS  from   the  farm,  and  Goodwin  took  the  whole 
jbck,  allowing  Guffkyns  62I.  for  his  moiety  thereof.     It 
is  therefore  ordered  by  the  court  [offeiHons],  that  the 
Older  of  the  two  juftices  be  confirmed.^*LoaD  Chie^ 
Justice  Ryher  chofe  to  take  time  to  confider  this  cafe  ; 
oWcrving  only  at  prefent  that  the  words  of  the  ftatute  of 
13.(9^14.  Car.  2.  ,c.  12.  f.  I.  are,  **  coming  to  fettle  in 
*any  tenement  under  the  yearly  value  of,  lol." — Mk. 
JcsTicE  DsKNisoNfaid,  it  had  been  determined  over  and 
over,  that  the  real  value  of  the  tenement  is  the  point  to  be 
€oni]dered,and  not  the  mere  rent  (which  may  be  often  much 
ieis  than  the  value) :  and  the  reafon  which  has  been  always 
given  for  fixing  this  value,  is  the  unlikelihood  of  a  man's 
becoming  chargeable  who  is  of  fo  much  credit  as  to  be 
trafted  with  a  tenement  of  lol.  a-year  value.     However, 
he  gave  no  opinion,  being  alfo  willing  to  consider  it. — 
Ma.  Justice  Foster  faid,  he  gavo  his  opinion  at  large 
upon  the  cafe  of  a  joint  taking  of  (a)  14I.  per  anmm^  and  («)  Mardcn  «w 
«liekl  that  to  gain  no  fcttlemcnt  to  eitlicr ;  but  he  faid,  Barham, 
fce  did  not  remember  the  oarticulars,  for  he  took  notes  of  '^"'^•'j*-  ^*** 
other  people's  opinions,  out  never  took  any  mcmoran-  ^  '  '*'* 
tains  or  notes  of  his  own.     In  the  prefent  cafe  the  ftock 
was  joint,  and  there  feems  to  be  a  joint  occups^tion  ;  for 
Bttnaging  jointly  with  a  joint  ftock  is  occupying  jointly. 
And  be  faid,  he  dtjd  not  take  it  to  turn  only  upon  tlie  credit 
(^ea  him  by  the  landlord,  but  upon  the  credit  given  by 
^  Legislature  to  a  man  able  to  ftock  a  farm  of  fuch  a 
^e ;  for  thd  parliament  did  not  confider  fuch  a  man  as 
within  the  intention  {b)  of  the  aft.    The  confinement  to  (i)  vLtx  «, 
^  adual  taking  a  leafe  is  all  by  ftatutes  fubfequent  t«  Sandwich, 
^is  aft.  However,  he  was  content  to  confider  it. — Mr.  ^"'*»  P-  '^7- 
JWTicE  WiLMOT  thought,  that  it  appeared  upon  the  P^'  **^5' 
•  whole 
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irfTT&z  T«%r  whole  llatc  of  the  cafe  that  the  agreement  between  th4 
•^^"^'^■^•two  fiirmers  was  to  occupy  jointly  with  a  joint  flock  J 
and  he  did  Hot  think  the  opinion  of  die  kndlord  to  be 
eilential  to  this  man^s  gaining  a  iettlemcnt;  for  a  tenant 
may  let  the  whole,  or  even  Tul>-dtvide  it  out  to  uflder-^ 
tenants,  who  may  thereby  gain  a  iettlement^  if  the  tene^* 
ment  be  above  lol.  a-yean    And  where  is  the  diflFerentrc 
between  the  original  tenant's  letting  pat  part,   and  his^ 
taking  in  a  partner  ?  We  neither  can  prefome^-  nor  have 
here  any  reafon  to  prefume  fraud  or  coUniion.     Xhey 
went  on  beyond  the  four  years,  even  as  far  as  feven  years^ 
before  Guffkyns  went  off  from  the  farm  and  parted  flocks. 
The  value  of  die  tenement  is  to  be  eili  mated  according  to 
the  true  and  rtfal  value,  not  according  to  the  mere  rent  ;• 
fi>r  there  may  have  been  a  fine  paid  in  hand,  or  tliere  may 
be  other  agreements,  reducing  the  annual  rent.     How'' 
ever^  he  was  content  to  confider  it. — Cur.  advis.^-* 
Ma.  Moeeton  now  moved  for  the  opinion  of  the  Coftrt^ 
wliich  Mr.  Justice  Dennison  delivered  (the feat  of  tli» 
{dy  Ey  the      Chief  J  uftice  being  vacant  [a) :)  and  it  was,  that  the  order 
"     iinth  of  Sir     of  two  juftices,  and  the  order  of  felGons  confirming;  it, 
Dvdier  ^^'  ought  to  be  quafhed  ;  for  we  are  all  of  us  of  opinion,* 
»tfr.s.c.39S.  j^  ^^^  ^j^^^  Gvfkyra  gained  a  fcttlement  in  Little  Tew 

upon  the  fiate  ot  this  cafe  \  for  we  confider  him  (being 
taken  in  partner  by  Godwin)  as  having  an  intereft  in  the 
farm,  at  leall  as  a  tenant  at  will  to  Goodwin^  of  the  moiety 
of  a  farm  worth  511.  per  annum  for  the  whole  of  it^  and 
confequently  his  moiety  above  tol.  pgr  annum*   A  tenancy 
at  will  is  fufficient  to  gain  a  fetdement ;  fo  it  was  deter- 
mined in  I.  Sir  y.S,  502.  between  the  parifhes  of  CranJey 
{^J  VMe po/l.  <"^  ^^'  Marfs  Guildford^  on  9.  W  10.  iVlU.  3.  c  1 1.  {b)4 
iia.  vH.  The  reafon  of  that  cafe  will  govern  this ;  for  there  a  certi- 

ficate-man agreed  widi  the  leflee  of  a  mill,  that  he  fhould 
occupy  the  mill  and  pay  12I.  per  annum  :  and  there  was 
no  under-leafe  or  afiignment ;  but  in  purfuance  of  that 
agreement  the  certificate-man  occupied  the  mill  two  years 
to|[ether,  and  paid  the  rent.    And  it  was  holden,  that  if 
this  was  not  an  abfolute  leafe  for  a  year  (as  Mr.  Justice 
Eyre  faid  it  was,  the  rent  being  referved  as  the  rent  for 
a  year),  yet  it  was  undoubtedly  a  leafe  at  will,  wliich  is 
fufScient  to  gain  a  fettlement :  therefore  we  .are  of  opi- 
nion, that  Guffkyns  is  within  the  13.  ii  14.  Car.  7..  c.  I2« 
and  gained  a  fettlement  at  Little  Tew ;  and  confeattentiy 
we  think  the  juftices  have  miftaken  the  cafe  ;  anddiere* 
fore  the  order  of  two  juftices,.and  alfo  the  order  of  feffioos 
confirming  it,  muft  be  quafhcd*«^fioth  orders  quaihed. 


219 


.Rex 


•irrTlEiktENt  B*^  REiitii^o  A  t^neMeSt*  19J 

219.  Rex  zr.'Cold  AJhtoris  Hilary  Term,  31.  Geo.  2.  Bun.  A  cdita^  6f,6l, 
•#iC  444. — Twojufticcs  remove  Mary  Harrijon^  widow,  > js- a-year  for 
fcnd  her  four  children  from  CM  4/hton  td  fVoodche/ler^  S^n'ine 
both  in  Ghjrcejlerjhire.     The  fcflions  difcharged  this  or-  yeais  dere«ntn- 
•der,  and  Hated  As  to  this  point  of  the  cafe,  That -D^^/V/aWeon  the  life 
Uarrifon  and  Mary  his  wife  and  William  their  fon  lived  ^^^^  pawpcr,  2i 
In  the   faid   parilh  of  Cold  Ajhton  under  a  certificate,  "^^^J'' 
from  the  faid  month  of  y«yr  1725  till  about  Chrtjlmas^  .a-)ear. 
1728  ;  At  which  time  ff^tlUam  Fido^  the  father  of  the  fai4  , 

Mary  the  wife  of  the  faid  Daniel  Harrifon^  died  inteftate, 
leaving  the  iaid  Mary  his  daughter  and  five  other  chil- 
dren ;  and  was  at  the  time  of  his  dctath  pdilefled  of  an4 
entitled  unto  a  tenement  and  two  acres  and  a  half  of  land 
of  the  yearly  value  of  61.  1 7s-  fituAte  in  Cold  AJhtoh^  for  tl^e 
remainder  of  a  term  of  ninety-nine  years,  determinable  oa 
the  death  of  himfelfandof  the  faid  Mary  his  daughter,  t^fc 
•wife  of  the  ftiid  Daniel  Harri/on :  that  Upon  the  death 
of  the  faid  William  Fido^  the  faid  Daniel  Harrifon  an4 
Mmy  his  "wife,  and  the  faid  ff^illiam  Harrifon  their  fon 
(he  being  then  about  five  years  old),  entered  upon  aixd 
took  poffcffion  of  the  faid  tenement  and  land;  and  the 
fakl  Daniel  Harrifon  and  Mary  his  wife  have  lived  in  and 
occupied  the  fame  ever  fince  until  this  time.  This  was 
undcrftood  by  the  Court  to  bean  cftate  of  fufficient  value 
to  gain  afettlement* 

220*  Knivetbn -'Ok'TiJftHgton^     Eafler^amy    33,,Gr(7.  2*  thctwAr/oftlie 
Burr,  S.  C.  499.— Two  juftices  remove'd   Jfaac  //^i^^^r/o^  tenement- todi 

•and  Mary  his  wife,  and  Ijaaa  his  fon  and  Mary  ^nd^J^^^^^^ 
Elizabeth  his  two  daughters,  from  KniveUn  to  Tiffifigtoriy  cordingto  the 
both  in  tlic  county  oi  Derby •    On  appeal,   the  feijionsr^/,  if  hd  other 
'flatc-  this  cafe  : — ^That  Ifaac  fVibberleyj  being  fettled  at  7lf*  ^^*'*'^»^*  'if  ««• 
/ngtoHy  did,  upon  Lady-day  17491  take  and  enter  upon  a  '**  appear  | 
farm  at  Kniveton  of  the  yearly  value  of  81.  of  Mr.  Hanfon^  J^  ,  ftSc"te- 
vicar  of  Kniveto?h  to  hold  from  Lady^day  1749  to  Lad)^  nancy  ias^hcntt 
day  1750:  andthaV  alfo,  at  the  fame  time,  he  with  one  of  Si.  a-year, 
Thomas  i:?/// jointly  took  and  entered  upon  another  farm*"*^*-'^*'*'*^ 
-in  the  fame  liberty  of  Thomas  Daniel,  to  hold  from  Lady-  ^^di^wtf^ 
day  1749  .to  Lady^day  17^0,  of  the  yearly  value  of^3l.  15s.  a^tenemeBt  of      * 
And  at  -the  fame  time  ot  taking  the  faid  farm  of  3I.  15s.  i6i.  a^yevw 
It  was  agreed  between  the  faid  Iffac  Wtbberfey  and  Thomas 
-Kil^  that  Thomas  Hill  fhould  have  and  takeonerlialf  pf 
♦the  corn  andMvay  to  be  cut  from  the  faid  farm  of  3I.  15s. 
fent ;  and  that  the  faid  Ifaac  IVibberley,  after  tliat  the  faid 
Thomas Hilih^A  taken  and  carried  away  his  lulf  part  of 
the  (aid  corn  and' hay,  fhouldibe  pofleued  of  and  occjjpy 
♦the  whole  farm  of  3I.  15s.  rent  tiH^/»/7^/y-/:/7y  following, 
paying  to- the  faid  Thomas  Hill^Ss  for  the  faid  Hill's  Ihare 
VoL.IL  O  .f  . 


«: 
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uttoxbtirv.  forethis  is^notilike  the  cafe  of  an  original  contraAoi 

•WoMLAVDi.  not^being  removeabie  from  his  own ;  forthis  man  is  on 

to  coU«ft  tlie  njfrts  of  thoteftatrix,  and  his  own  benefid 

'intereft  is' but  one-fourth  or  one-fifth  of  a2L  feranman^* 

Ma*>L^Y  was.  beginningto  fpeak  in  fupport  of  the  motio 

rbut-THE'CouRT  Hopped  him,  thinking  it  unnecefiai 

•  LordMant-    ...jMr-  JusTiCK  WiLMOT*  (aid,  It  is  vcry  true,  thai 

^f^^iyr^  :ftuire  notamouatin^to  lol.  a-*year  of  a  tenement  of  abo 

lol.  a-tyear  m  value  will  not  do  ;  but  here  he  has  a  rig 

as icxccator :> the- vai«ei^ therefore  is  totally  immateri 

becaufe  )>y  common  taw  no  perfon  can  be  removed  fr^ 

his  own;  and  one  who  has  a  right  to  refide  irremoveab 

docs  thereby  gain  a  fettlement,  if  he  refide  forty  days  (« 

(«5  Burr.s  c.  .^^r,  JusticeYates.     If  poor  perfons   voluntari 

fc^j66  *°'"^'  come  into  parifhes-to  fettle  in  tenements  under  the  val 

^f  lol.  a-^ear,  the  a£k  of  13.  fcf,i4-, Cur.  t.  c.  12.  proven 

•their  gaining  a  fettlement  by  their  intruding  into  partifa 

as  (Irollers- and  vagabonds,  and  with  the  bac^intentioi 

"mentioned  in  the  preamble  of  ihat  ftatute ;  but  if  an  il 

tcreft  in  a  tenement,  of  ever  fo  little  vs^lue,  devolves  upc 

a  perfon  by  a£l  of  law,  it  is  a  quite  different  cafe,  and  I 

no  mexns  within  theprovifions  the  purview  or  the  inlei 

<of  that  ftatute-- ^Mr.  Justice  Astok  exprefled  himfe 

to  the  like  efieft.     And  moreover  he  cited  a  cafe  whe] 

this  point  bad  been  fully  and  folemnly  fettled,  vhc.  Re^  \ 

(i)B«rr,S.a   InhahlUinU  of  Sundr'ijh  (A),  rrinity  Timiy  7.  {«f  ^.Geo.  \ 

!?*•  '•  P^^^  '^'   wherein  it  was  determined,  that  any  perfon  who  has  a 

No!4o«  110.  &  >»^tereft  by  aft  of  law  may  dwell  upon  it  as  his  own,  an 

s6«.  s.  P.       is  irremoveable  ;  and  it  he  remain  forty  days,  gains 

fettlement :  for  he  cannot  be  taken  to  come  into  the  pa 

ri(h  upon  the  ill  views  which  are  provided  againft  by  t<) 

ajt  0^13.  l^  14.  Car,%^  c.  1*2.;  and  istlierefore  notwithii 

the  purview  of  that  ftatute«-^PER  Curiam  unanimouil} 

Botli  orders  qiialhed* 

AteiMnentof  .222.  Llandverras  v*  Nerthop^  Mlah*  Terntf  7.  Ge»'^ 
ten  pounds  a-  .£jprr,  s^C\  57 1. — >'!  WD  juftices  made  an  order  fpr*  tin 
J«  f!fod"wif "  ™^^^' ^^  A^oif,  Elm^bcth,  Grace,  Mary,  and  Ihtmm 
gain  a  fctUc-  Hughesy  the  children  of  Evan  -Hughes  deceafed,  frotf^ 
fnent,  although  LlandiHrrai  in  the  county  of  i>«ff^^^  to  Nor tbopm^^^ 
the  tenant  live  covitity  o(*Flint :  and  the  fefiions,  upon  an  appcai,  qua( 
**r^  w  ^"h  ^'^^  ^^^  order,  and  ftated  the  following  cafe  :— In  1764  £^ 
'forty 7hiliinf:$  ^^gbes,  the  father  of  the  paupers,  being  fettled  in  Nt 
■•year,  and  iiol>9  rented  a  tenement  of  lol.  per  annum  value  in  the  pa* 
undcr-iet  the  rim  of  Llandverrass  and  paid  the  rent  to  tlie  landloid  i 
remainder  to     \^^  li^^  in  a  part  of  it  w.orth40s..a-YCtrxNily ;  audi*! 

ttaami.    .S.C.'Bl.  Rep.'So;^ 
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ireff  to  under-tenants;    On  the  lift  day  but  one  of  LtAfjovitf^At 
Sarf/Tcnn  1766,  Mr.  Kenyon  moved  to  qualh  this  v.Noxtitok, 
dtfof  feffions,  and  to  af&nh  the  original  order.     The 
i^ion  made  to  this  order  of  feffions  was.  That  upon     • 
fefatc  of  the  cafc^  be  only,  occupied  40s.  a-year.     Hi$ 
lof  liable  only  to  the  rent  did  not  gain  him  a  fettle- 
mat:  he  muft  occtipy  as  well  as  take  a  tenement  of  tert 
{Mods  a-year  valuer  and  he  ought  to  occupy  the  whole 
Ki  a-year ;     otherwife,   nine  different  poor  families 
9|^ft)e  introduced  into  a  pari(b,  upon  one  fuch  taking. 
hronld  quite  evade  the  aft,  if  the  mere  taking  of  a  tene- 
Knt  would  do  s   for  then  bnc  would  gain  a  fettlement 
|f  taking,  and' another  by  occupying  the  fame  tenement. 
Lafewas  fome  time  ago  determined  at  2V*,  where  two 
ttplc  took  a  tenement  of  17I:  a-year  between  theni: 
ttitwatholdcn^diat  no  fettlement  was  gained  by  eithei*. 
fi  the  cafe  QfRex  v.  Inhabitants  of  Duns  Tew  (1j)>  a  fettle-  (*■)  Ante,  piift 
KQtwas'^ined.     That  was  80I;  a-year  between  two.  '^®'  pl-»»»- 
I  was  determined  upon  the  principle  of  half  beii^  a' 
Qiiiiication  for  each;   bccauft  it  was  above  lol.  a*year. 
ittithad'becn  otHcrwife,  if  it  had  been  ulider  loh  a-year.  buit.s.  c.  391, 
b.K£!fYO^r  and  Mr.  Dunning  prayed,  therefore;  that 
Ins  order  of  fefllons  might  be  quaihed. — Sir  Flbtcher- 
4oRToN  and  Mr.  Morton,  contra  (for  the  parifh  of 
nf^p)^    Fraud  cannoft  be  intended-:  it  muftbcfdund. 
I^iis  Rvdn  Hughs  took-  a  tenement-  of  the  value  of  lol.  a* 
K3r;  and  was  the  tenant  all  the  time.     It  was  no^t  ne- 
rfEuy  for  him  to  occupy  it  himfelf.    The  aft  of  i  j.  W^ 
^4-  u^--  2.  c.  la.  fpeaks  of  perfons  coming  to  fettle  in  a 
ttiemfcnt under  the  value  of  lol.  a-year:   it  does  not  re- 
iirire  a  perfoi)  renting^a-  tenement  above  that  value  to- 
"^lapy  it :  it  is  enough  if  he  rent  it,  and  refidfc  forty; 
fays  in  theparifh. — ^LoRUf  R^ansfibld  was  of  this  opi- 
^n.    If  it  be  a  bona  fide  taking,  he  may  underlet  it  as 
kc  pleafes.     If  thetc  Ihould  be  any  fraud  or  coUuiion,  it 
oight  be  found ;   but  it  is  not  to  be  prefumed. — ^Mr*; 
MticBYATESi     As  to  the  cafe  determined  on  the- 
Northern  circuit  .(^),  where  two  perfons  jointly  rentfed'(A)  Ante,  pa|e» 
*lyfcvcnteen  pounds  a-yearineither  of  them  alone  might  184,  pi.  sij* 
^t  credit  to  rent  lol.  a-year.     But  this  Evan  Hughes 
^foch  credit:  and  that  is  the  principle  which  the  aifc  x 

P«  ^pon.  There  muft  be  a  refidenc^  of  forty  days  in  the* 
!*ri(h^  in  order  for  this  man  to  gain  a  fettlement:  but  he 
^ylct  out  part,  if  he  thinks  proper.— Mr.  Justice 
A«TOK  concurred,  moft  clearly.      He  need  not  refid©    * 
^  any  part  of  the  tenement  he  t&kc^ :  it  is  enough  if 

O3  h< 


Rsz  V.  his  life.  He  afterwards <iiedf  leaving  ^hefa4d'5arr27j&  the  pai 
BfLtDALx  per.  Evidence  was  offered  to  prove  tliat  this  tciiemer 
KfAXHAM.  jjj  ^jjg  jjjjjg  jj^^  man-occupied  it  with  his  wife,  was  wort 
1 5L  a-year,  though  let  at  no  ipore  than  4I.  But  the  feilsoi 
reje&ed  this  evidence,  and  determined  on  the  rent  a£luaJ 
refervcd  j  which  being  under  lol^  a-year,  they  adjudge 
that  the  pauper  was .  not  fettled  in  the  pariih  of  BiljM 
ff^ejijtde  by  rcntingTuch  tenement. — By  Lurd  Man: 
F I  £LD.  The  juft ices  have  done  wrong,  in  not  recei  vij 
the  evidence  of  the  value  of  the  tenement  beybiid 
rent  paid.  Every  leafe  from  year  to  year  begins  afrej 
every  year,  and  is  in  point  of  law  a  new  demiie.  If  tl 
tenement  was  of  the  value  of  lol.  a-ycar  any  ycur  durinj 
the  man's- occupation  of  it,  he  will  thereby  gain  a  fettlc>i» 
ment.— The  cafe  was  fent  back  to  tlie  feflions  to  receivii 
'  evidence  of  the  value  ;  which  being  certified  fi$  above| 
the  Coi^rt  h^ld  it  ^  gpod  fettl^m^nt,  ' 

> 
A  pauper,  te-         325.  Rex  v^  Maghull^  Eafler  Term^  24.  Geo.  ^,   EiMt 
«?Sc?to  "and  "^^^'^  A(fSS.^Hmry  GQlbourne  took  a  tenement  in  Mag^ 
the  ilndiord      *«^^4'  confifting  of  a  cottage  and  an  acre  of  land,  of  l£q  • 
afterwards  re-    value  of  feven  pounds  per  annvm^  by  verbal  agirement,  ot- 
eeiveirent,       Cord  Seftoniot  eleven  years,  and  was  alfo  to   pay   tho 
fomctimcs  from  taxes.     Henry  Gclbournf  (the  pauper j  let  this  tenement byr 
fbmrtim«  from  ^  ^^^*  agreement  for  his  whole  term  to  John  Wtgnall  ar 
the  imder*        the  fame  rent  ^nd  terms ;  and  it  was  agreed  between  the 
tenant.    The    pauper  and  ff^gnailyth^t  the  latter  ihould  pay  his  rent  to: 
pauper,  after      Xfi>f  ^  Sefion.    The  cottage  was,  at  the  time  of  this  letting, 
i^ranotrcr"^'^^^  the  pccupatlou  of  ElizabetS  Linton,  who  had  taken  it 
tenement,         P^  ^he  p?iupe|r  at  three  pounds  a-year.     fVtgnall  entered 
wiiicK  made  up  into  poiTeflion  of  the  land,  and  let  the  cottage  to  Linford 
|oL  ADjvDc-at  the  fame  rent  of  three  pounds  a-ycar.     The  pauper 
IP,  that  hocon-  {^^^  tj^p  after  rented  a  tenement  for  feventy-five  pound$ 

tS"rftTene*-°  ^^  Melling\  and  refided  on  it  three  years:  then  beingfold 

ment,and         Up  by  his  landlord  and  diilrejTed  in  his  circumftances, 

thereby  gamed  he  returned  in   1780  to  AlaghuU  (having  given  up  the 

^  f«ticmcnt.      tenement  iwj^elling)  with  only  a  few  houihold  goodst 

and  took  a  cottage  of  TViliiam  Wood  of  the  Value  pf  three 

pounds  a-year,  on  which  he  refided  ^bove  a  year.     ^Vig-s 

nail  was  taken  for  tenant  to  l>ord'Scftcn  for  the  whole 

prcmifes  in  Maghull^  and  fecured  to  his  lordlhip  tlie  rent 

for  1778  ^nd  1779  by  the  joint  bond  of.himfelf  and  the 

pauper,     ff^tg^all  alfo  received  frorti  Linford  ope  year*5 

rent  of  the  cottage,  diftraincd  her  for  anotlier,  and  thd 

third  year  Ihe  had  no  goods  to  diflrain  on.   The  paupep 

having  by  an  artifice  got  IVignaU  from  home,  entered* 

^'ithout  his  confent  on  the  acre  of  land,  and  began  tQ' 

X^o\s  it,     IFignall  on   \i\^  return,  by  the  dpiire  of  his 

wifp, 
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li,  wiioivBS  tfac  paiaper's  lifter,  permitted  bim  to  make      Rts  v» 
bif;  an<i  the  pauper  continued  in  poileffion  of  the  MAtufi^w  . 
more  than  forty  days,  whilft  he  refided  in  the  cot- 
irbich  he  took  from  fVUiam  Wood\  but  he  nc- 
Wreoeired  any  rent  for  the  .pottage  occupied  by  i/V 
]jfL  The  pauper  in  1780  paid  Lord  Seftqnh  a^ent  threg 
(■KU  in  part  of  the  rent  for  that  year.     1  he  agent, 
OB&tering  him  as  having  obtainfd  tlie  poileffion  frau-* 
jrieoily,  but  being  glad  to  get  the  rent  from  anybody, 
ie  pauper  and  ff^igna/I  entered  into  a  joint  fecurity  to 
Uni  SeftvK  for  the  relidue  of  the  rent  for  1780,  which 
w  oerer  paid.     The  feflions  held  the  pauper  to  be  fet- 
U  in  Af^imll, — Mr.  Coqkhii.l  fhewed  caufe.    He 
&ki|  the  andesrletting  of  the  tipnement  of  feven  pounds 
Mde  no  difFenrnce,  for  which  he  cited  Rex  v,  Lland- 
vtFTMs  (a).     Tho  pauper  continued  anfwerable  for  the  (a)  Burr.  57?, 
wit;  Lord  S^(»i  confidered  him  as  his  tenant,  and  ac-  Ante, page xj^, 
opted  Twit,  and  tDok  fccurity  from  him.     As  to  the  cir«r  ^^  ***• 
cmtance  of  hisobtaining  poflcffion  again  by  fraud,  it 
i«  entirely  immaterial,  iince  it  was  not  neceflary  that 
!» ihonld  cx>ntinue  in  the  poiieflion,^MR.  Fielding 
ad  Mr.  M  aKIiKY,  contra^  obferved,  tliat  the  taking  of 
die  feven  pounds  a«-yearwasby  a  parole  agreement  for 
ticven  yeatSy  ^nd  therefore  amounted  only  to  a  tenancy 
ttiriU:  that  an  eftate  at  will  was  undoubtedly  fufBcient 
<»gain  a  fettlement ;  but  it  appeared  from  the  circum*' 
mce  of  the  cafe,  that  the  will  was  determined  beforp 
die  taking  of  the  three  pounds  a-year  from  If^ood.   When 
dtt pauper  took  9Uunder-tenant,  the  fignmeixt  dcftroycd 
ilifi  eftate  at  will.    Loan  Coke  ftys  (b\  that  if  tenant  (*)  Co.  Ut. 
a  will  grant  his  eftate,  the  grant  is  void,  but  the  will  is 'ST-  *• 
(Joenmned*     If  the  original  taking  was  then  out  of  the 

C'ioa,   it  would  be  incumbent  on  the  other  fide  to 
a  fieih  taking,  which  it  was  impoflible  to  make 
out    The  bond  couid  not  amount  to  a  taking  ;  it  was 
only  afecurity  \  or  at  moft,  being  joint,  would  make  the 
pauper  tenant  only  of  a  moiety^  which  was  not  fufficient 
ia  value. — Lord  Mansfield.  This  cafe  is  very  parti- 
cularly circumftanced.     It  never  did  occur  before,  and 
pmbaoly  never  will  again,  and  can  never  be  an  authority. 
It  would  certainly  be  difficult  to  fhew  diat  a  now  leafe    ' 
«u  granted ;  but  I  take  it  the  odier  way :  and  I  am  of 
opiaion  the  old  oi^e  never  was  determined.     Lord  Sefton 
Qcver  gave  the  pauper  up  as  tenant,  and  he  continued 
lablc  for  the  rent. — Buller,  Juftice*    There  is  fome- 
Aing  of  a  contradiftion  in  the  cafe,  ftating,   that  the 
9%r  iDfin  was  taken  a$  t^ant  \  but  it  does  not  follow 
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Rvx  V,      ^'^*^  ^^^^  pauper  was  given  up.   Lord  Sefionmxznt  to  con- 
Magvvll.    tinuc  both  hiui^and  his  under-  tenant  liable— Order  con- 
firmed. 

A  fraudulent'         226.  Jljhhurton  V.  fTcodiandy   EofUr  Termy  z6.  Geo.  «► 
wmmgofate.  ^   y-^,.^  ^^.   261.— TAcOTflj  G«/a'^r//  ^«iie  his   wife  and 

nemeot  of  cen      ,    .  i  •  t  t  "^      t    t  i  ^ 

pounds  a- year  •  ^"^^^  two  children   Were  removed  by  an  order  of  two 
as  ukinjf  a  ^     juftices  from  the  parifh  of  jljhlnirion  in  the  county   of 
rarmof  thatva- £)^5«,  to  the  parilh  of  Woodland  in  the  faid    county  ; 
Joe  withour  be-  ajjj.  ^j^e  feflions,  upon  appeal,  confirmed  that  order,  and 
itfwiij'DoSn^t^^d  the  following  cafe  (^):— That  the  pauper  Tbomas 
^ftttkmcnt.      Gii/welivfis  a  day-labourer,  and  fettled  in  the  parifh  of 
Woodland  by  fervitude,  and  that  he  went  into  the  parifh 
oi  AJhburton^  where  he  rented  a  cot  houfe  at  il.  12s'.  per 
'  armum^  iii  which  he  refided  :.  that  while  he  fo  rented  i^ 
on  or  about  O^tf^fr  1782,  he  took  a  meadow  for  one 
year  in  the  faid  parifh  of  Woodland^  at  the  rent  of  ten  gui* 
neas^  of  one  Mark  Northcote^  who  refided  in  the  faid  pa- 
rifh, and   rented  thrs  together  with  other  ground  of 
Mrs.  Taylor^  and  paid  the  poor-rates  thereof,  being  by 
covenant  to  be  reimburfed  oy  the  faid  Mrs,  Taylor  :  that 
the  pauper  did  not  ftock  it  at  all,  but  at  Chriftmas  he  Ut  the 
grafs  for  three  guineas  to  Edward  Barter  (without  the 
privity  of  tlie  faid  JNorthcote)  until  the  Lady^day  follow- 
ing, who  flocked  it,  and  paid  the  rent  to  him  ;    that  the 
pauper  after  that  (but  not  on  the  fame  d^y)  paid  Nortb^ 
cnte  his  landlord  five  guineas  for  a  half-year's  rent  :  that 
there  were  fcveral  perfons  who  offered  to  take  the  grafs  of 
the  pauper  before  he  let  it  to  Barter  :   that  he  the  pauper 
laid  up  the  ground  for  mowings  and  then  let  the  fhred  or 
mow  to  the  faid  Mark  Norticote  for  five  guineas,  and  the . 
after-grafs  for  two  guineas  :  that  at  the  end  of  the  year, 
when  he  came  to  fettle  accounts  v/ithNorihcote^  the  pau- 
per received  two  guineas  on  balance  of  accounts,  after 
allowing  five  guineas  to  Northcote  for  the  half-year's  rent* 
then   due  ;   that  Northcote  did  not  apply  to  the  pauper 
to  take  this  ground,  but  that  the  pauper  applied  to  him, 
and  he  readily  trufled  him  ;  aifigning  as  reafons,  that  he. 
believed  him  to  be  an  honefl  man,  though  a  day-la- 
bourer, having  known  him  upwards  of  twenty  years | 
and  that  he  had  heard,  jufl  before  he  let  him  the  eilate, 
that  the  pauper  had  received  a  legacy  from  a  brother- in- 
]aw   equal   to  tht  year's  rent  :    that  he  (Northcote)  had 
frequently  made  a  pra£tice  to  take  ground,  and  let  it  out 

(a)  At  a  former  feffions  the  evi.  was  adiriif^ble,  fent  the  cafe  <k>wn  to 

dew ce  of  Mai  k  Northcote  was  rcje£t-  be  reflated,  and  to  receive  bis  evi- 

f<f^    but  the  Court  of  King's  Bench  denet. 
>€ing  of  opinion  that  his  tc^mooy 

again 
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[910  in  parts  and  parcels :  that  three  years  previous  A^Bnwnmw^ 
ifedic* taking  of  the  above  meadow  the  pauper  applied  to  Woopi.An»r 
Ice  jarilh-officers  of  fFoodland  for  relief  j  on  account  of 
Ittncis,  and  was  relieved  by  them  :  that  about  half  a 
\pTzhcT  the  expiration  of  the  term  for  which  he  took 
&  meadow,  bis  wife  oppliedy  and  received  pay  of  the  pa-r 
^d  modlandy  he  then  being  fick  in  the  Exeter  hof- 
{ital:  that  he  made  a  frefh  agreement  for  taking  ano- 
fcr  field  of  Northcote^  at  13I.  per  annum,  on  the  morning 
•fthcdav  he  was  examined  before  the  juftices  toucliing 
Ui  fcttlcmcnt.  And  tlie  court  of  feflions  were  una- 
amoufly  of  opinion,  that  the  faid  taking  of  the  faid 
ieid  was  fraudulent.— Willes,  Jiftice,  delivered  the  ' 
opnion  of  the  Court,  that  they  did  not  think  it  nccef- 
toy  in  this  cafe  to  give  an  ablolute  opinion  upon  the 
jcncral  queftion,  Whether,  when  die  feffions  have  ftated 
all  the  fafts  particularly,  and  drawn  a  conclufion  of  fraud 
fiom  diofc  fafts,  this  Coprt  have  a  right  to  examine  into 
4c propriety  of  fuch  conclufion?  becaufe  they  were  all 
rfopinion,  that  the  conclufion  of  the  juftices,  upon  the 
&&  ftated  in  this  cafe,  that  it  was  a  fraudulent  takings 
was  right. — Order  of  the  feflions  affirmed. 

227.  Slmonhurnv.  Mclkridge,  Hilary  Term,  27.  Geo.  j.Ahoufc  and 
uTerm  Rep,  598— Rule  obtained  by  Chambrb  to  A^cw  ^«<*^w  w^«h 
cinfcwhy  an  order  of  feflions  for  the  county  of  Northum^^^^^  ^  ^J,^^^ 
ierhndy  confirming  an  order  of  two  juftices  for  the  re*  ^s  a  reward  for  , 
movalof  John  Patufon  Elizabeth  his  wife  and  their  fivchiafcrvices,*^ 
children  from  the  townfliip  ofSimonbum,  in  Aepafifhof  pcnnjttcd  la 
hnonbum,  in  the  county  o(  Northumberland,  to  the  town.  ^;^«;^^^3- 
U^oi  Melkridge,  in  the  parifti  of  Haltwhifile^  m  thefamc^hoha^eangte 
county,  fliould  not  be  quafhed.     The  cafe  fl:atcd.  That  ©f  common  in 
Jofepb  Pattifon,  the  grandfather  of  the  faid  >A«  Pattifony  thcpUcc  whew 
acquired  a  fettlement  in  the  townlhip  of Melkridge  hr^^^^f^^^ 
renting  and  refiding  upon  a  tenement  of  theyearly  value  ^,^^^^^  ^*^^ 
rf  lol. :  that  neither  the  father  of  the  faid  John  Fattijoxi,  no  rent, 
nor  he  himfelf,  did  any  aft  to  obtain  a  fettlement ;  and 
that  the  fettlement  of  the  faid  Jofeph  Pauifon^c  grand- 
fetlier  was  the  derivative  fettlement  of  John  Pattifon  the 
pauper.    And  it  alfo  appeared  that  the  laid  Jofeph  Patti- 
jw  the  grandfather,  after  his  fo  acquiring  a  fettlement  in 
thctownlhip  of  Melkridge^  having  then  a  family,  was  ap- 
pointed to  be  ^  herd  to  feveral  perfons  having  a  right  of 
pomroon  upon  a  large  and  extenfive  common  or  wafte 
lying  in  the  townfhip  of  Hen/haw,  in  th«  faid  parifh  of 
mwVijae :  that  he  accordingly  entered  upon  his  laid 
employment,  and  removed  with  his  family  to  a  houfe 
Wtc  xipon  tbff  faid  commpn,  where  be  refided  feveral 
^  ycar^ 
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$€«i%i»%v*i«'v.  years,  and  until.his  death  :  that,  as  a  reward  for  his  (kid 
MttKKioei.  fer\'ices,  he  was  allowed  the  exclufive  enjoyment  of  thci 
faid  houfe,  and  of  a  parcel  of  meadow  ground  adjoininU 
thereto;  and  that  fbch  houfe  and  ground  were  vrorth  2.0C 
a*year. — Law,  in  fupport  of  the  order  of  feffions,  ^^aa 
proceeding  to  argue  that  this  cafe  might  be  diftingoifhcdf 
from  all  the  former  ones  on  this  fubjeft,  for  that  here  thr 
pauper  had  not  occupied  the  tenement  as  his  own,  but  a5 
a  fervant  of  feme  ot  the  commoners,  and  who  had  nti 
power  themfelves  to  grant  fuch  a  licence  ;  but  he  defiftecf 
trom  arguing  it  further,  as  the  Court  thought  no  doubt 
douid  be  entertained  upon  tile  queftion :  for  they  faid, 
that  the  fervice  pf  the  pauper  was  equivalent  to  his  paying 
rent ;  and  that  the  commoners,  inilead  of  giving  him 
fo  much  money  by  way  of  wages,  had  permitted  him  to 
occupy  this  houfe :  that  the  cafe  had  cxprcfsly   il^tcd, 
that  the  pauper  had  the  exclufive  enjoyment  of  the  pre- 
(a)  I.  Term    tnifes  in  qucftion,  which  were  worth  20I.  a-year  :  that 
Hep.  45I.        poffeflion  could  not  be  ftated  in  ftronger  tetms ;   and  that 
Ante,  page  175,  thcc^fc  o{  Rcxv,  ftUongkj  [a)  wasmuch  ftronger. 

V.  (y  THE  TUAZfor  which  the  tenement  may  Ic  taken* 

•Ilictiikln^ of        228.  Gratwich  v,  Shetijltn,  EaJierTerniy  32.  Geo. 2.  Burn 
J|J;^J'^;^'|r;^'^^^5.^  xtmovtdThomas  Lymcrzw^Jnm 

0i  tvboU  ^iAr,     'V^  ^^^  ^^^I^  ^'^^  parifh  of  Gratwich  lo  Sbepften.    The 
♦     *     itfllons  confirmed  the  order,  and  flated  the  foUowiug 
cafe  :■ — ^I'hat  the  pauper,  Thomas  Lymer^  having  gained  a 
fettlement  at  Shcnjion^  by  a  year's  hiring  and  fcrvice,  af« 
terwards,  to  wit,  about  fifteen  years  ago,  took  a  houfe  in 
file  parifli  of  Gratwich,  af  30S.  a-year,  which  he  has  en- 
joyed ever  fince,  till  removed  by  this  order  ;  and,  five 
years  ago,  took  two  acres  of  land  in  the  parilh  of  king* % 
.BrotTi/ry,  in  the  countj' of  5//7^r^,  for  the  growing  of  po- 
tatoes, from  Candlemas  to  A^nhacImaSf  for  9I.  ;  and  at  the 
fame  time   and  from  the  fame  pcrfon  took,  in  the  fsiid 
]pari(li  of  Kiftg^s  Bromley y  half  an  acre  of  land  at  40s.  for 
the  like  term  ;    and  paid  his  rent  fer  all  the  premifes, 
■ivhich  were  of  the  value  aforcfaid.     The  pauper  entered 
upon  and 'enjoyed  the  lands  during  the  term  ;  and  tlie 
latter  part  of  the  time  of  his  enjoying  the  fame,  to  wit, 
bjtwccn    Midjummer  and  Michaelmas^   he  lodged  above 
forty  dnys   in   the  parilh  of  King^^  Bromley,  where  the 
lands  1^-,  for  the  convenience  of  digging  up  and  difpofing 
of  tlie  potatoes.     It  was  moved  toquafh  thefe  orders,  bc- 
caufc  the  Y3.  ^  14,  Car.  2,  c.  12/  does  "not  require  that 
the  taking  Ihould  ht  for  a  year,  which  tlie  juftices  ftena 

to 
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J9  have  ihoaght  ncceflary — Mr*  Morton,  againftOtATvprcii*. 
^albingthc  orders,  contended,  that  the  taking  in  Grat^  -SuLvyov^ 
RT^was  only  30s.  a-year,  and  there  was  not  an  occu- 
fuion  for  a  year  of  a  tenement  taken  for  a  year  in  Kitt/s 
Srmh;  both  of  the  tenements  in  Knti's  Bromley  havirtg 
been  taken  for  only  eight  months  ;  therefore  he  had  not 
piflcd  a  new  fettlement  in  either  of  thefe  places.— ^Mft- 
Aston, rff/rfra. — Lord  Mansfield  afkedMR-MoRTON, 
if  he  bad  any  cafe  to  prove  that  a  taking^ir  a  year  has  "^ 

•kenholden  neceflkry;  and  he  owned  that  h^ha<f  not. 
The  13,  y  14.  Car. '11.  c.  -12.  and  8.  y  9.  IViiL  3.  c.  11. 
OQght  to  be  coniidercd  together,   being  in  'pari  materia  ; 
ifld  th^rc  is  no  deternii nation  that  it  is  ncceflary  there 
ihooldbe  TttP^mgfor  a  year. — Dennison,  Jufiiee,     The 
itafon  why  there  has  been  no  determined  cafe  upon  the 
Miration  of  the  tenure  is,  Becaufe  the  aft  does  not  mention 
»y  fuch  thing  as  takin^Jbr  ayear^  or  for  any  particular 
tHDc.    The  aft  goes  upon  the  credit  of  the  perfon,  and 
h«  ability  to  rent  icA.  per  annum.    Such  a  man  was  not 
toafidcred  by  the  Legiflature  as  a  vagrant,  or  as  likely  to 
heconie  chargeable  to  the  parifh  :  and  the  nature  of  this 
tnd  mates  the  prefcnt  cafe  ftronger.     I  think  there  is 
80  neceflity  to  require  a  taking  for  a-  whole  year.     It  is 
lifccthecalc  of  a  taking  at  will  fatisfying  the  certificate 
aft ;  where  the  words  are  the  fame,  **  the  yearly  value  pf 
**tcn  pounds."  The  refidence  of  forty  days  upon  this  tak- 
ing gains  the  fettlement. — Mr.  Justice  Foster.   It  is 
^[reed  by  the  counfel  for  the  t)rders,  that  refidence  upon 
the  tenement  of  the  greater  value  is  not  neceflkry ;  then, 
taking  that  for  granted,  I  'have  no  doubt  that  this  is  a 
knaJuU  renting  a  tenement  of  id.  peratmum  value. — Mil* 
K'sticeWilmot  concurred.   That  former  point,wliich 
Mr..  Morton  very  candidly  and  rightly  gave  up,  being 
fettled,  that  the  refidence  upon  a  part  of  the  different 
^i^ings  is  fufficient  to  gain  a  man  a  fettlement  in  the  pa- 
nih  where  he  refidcs,  I  have  no  doubt  as  to  the  other, 
that  the  taking  here  ftated   is  fufficient  to  anfwer  the 
"J^ningand  intention  of  the  Legiflature  in  13   ^14. 
Ctr.  2.  c.  12.  ;  for  it  turns  upon  the  credit  and  ability  of 
ftcpcrfon.who  is  capable  of  hiring,  ?c(\d  is  judged  proper 
to  be  truftcd  with  a  taking  of  the  yearly  value  of  16I. 
But  neither  the  aft  of  parliament  nor  any  determination 
'pon  it  have  feid,   that  it  muft  be  a  taking  for  a  whole 
y*W:  and  if  it  were  to  be  eftcemed  neceflkry  to  take  fuCh 
^'tenement  for  a  whole  year,  it  might  be  attended  with 
P^t  inconveniences ;  infouiuch  that  a  man  miglirbe  te- 
*noved  from  a  houfe  even  gf  lool.^^r  an^am  value  which 
l^fljoaM  take  only  for  lialf-a-year.    And  the  cafe  of  a 

l^c% 


'106  MrrhtutUT  by  renting  a  tenement-. 

GsATwfcH  ♦.  leafc  at  will  under  the  certifkatc-afl:  of  8.  bf  9.  ff^iL  g^ 
Shevton.  c.  II.  is  very  like  the  prefcnt  cafej  for  the  words  of  both 
.  hfks  are  almoft  exaSly  the  fame.  1  hold  it  to  be  clear^ 
upon  this  a£l  of  parliament,  that  it  iiee<?s  not  to  be  a 
taking  for  a  whole  year. — Per  Curiam  unanimoufly. 
Rule  made  abfolute  for  quathing  both  orders. .  Both  or- 
ders quaihed. 

A  tenoneflt  229.  Staunton^under'-Bard^H  V.  Ulefcrofu   Hilary  Term^ 

taken  from  the  6.  GcQ.  3.  Burr.  S.  6\  558.— Two  juftices  made  an  order 
jM<7««  «>  for  the  removal  of  fViU'tam  Harrtjon  Sarah  his  wife  and 
ma^tn%^\\\  ^'^^'^«  and  Elizahtth  their  children  from  Ulefcroft  in 
g»in  a  fettle-  Leicifterjhire^xo  Staunton-^tiftder-Bardony  in  the  parifh  of 
Meat.  Thorntonj  in  the  fame  county  i  and  the  feiiions^  upon  an 

appeal,  confirm  that  order,  andftate  the  following  cafe  :-^- 
Some  fhorttime  before  the  25th  of  March  1763,  TThomas 
Orion  took  of  Jonathan  Pilgrim  2l  farm  in  Ulefcroft ^  con* 
lifting  of  a  dwell ing-houfe  and  feVoral  clofes  and  lands^ 
then  at  the  yearly  rent  of  45I.     He  entered  upon  the  fame 
on  the  faid  25th  of  March^  and  occupied  fuch  premifes 
until  about  the  middle  of  May  following ;  during  which 
time  he  ilocked  the  fame  with  cattle,  and  then  gave  up  the 
pofleffion  thereofy  by  confent  of  parties,  to  the  faid  jona^ 
than  Pilgrim.     Upon  fuch  giving  up  the  pofleilion  of , the 
faid  farm,  Mr.  Pilgrim  took  tlie  poileflion  thereof,  ftocked 
it  with  his  cattle,  and  occupied  the  fame  till  the  29th  of 
May  \  when  he  let  part  of  fuch  farm  to  the  pauper  ^F7/- 
&am   Harrifon  until  the  Lady^day  foWo^mg^  underpay- 
ment of  the  rent  or  fum  of  twenty-fix  guineas,  Harrifon 
to  pay  half  the  poor's  levies,  do  half  the  repairs,  have  the 
manure  then  in  the  yard,  and  leave  the  fame  quantity  at 
his  quitting.     Harrifon  entered  upon  that  part  of  tlie 
farm  he  took  as  aforefaid  about  the  ift  or  2d  day  of  June 
following  ;  ftocked  the  fame;  brought  thitlier  the  follow- 
ing crop  he  was  entitled  to  from  the  farm  he  before  held 
at  Staunton-under-Bardon  ;  plowed  part  of  the  land,  ai>d 
fowed  it  with  tumeps  ;  held  the  whole  premifes  fet  to 
him  as  aforefaid  till £^7^/)r-^tfjr  following;  paid  the  twenty- 
fix  guineas,  upon  a  diftrefs  taken  for  it ;  and  then  quitted 
the  fame.     His  taking  tlie  farm  at  Ulefcroft  appeared  to  be 
a  bona  fide  taking,  without  fraud  or  intention  of  gaining  a 
fettlement  in  the  liberty  of  Ulefcroft, — Sir  Fletcher 
NojLTON,  who  moved  to  quaih  thcfe  orders  on  TuefJay 
the  2d  of  January  1766,  faid,.  the  only  queftion  was, 
Whether  ^//;fl«i  Harrifon\  living  on  a  tenement  of  more 
than  the,  value  of  lol.  a-year  {viz,  twenty-fix  ^ineas) 
for  above  forty  days  irremoveable,  did  thereby  gam  a  fet- 
tlement ?  Rule  to  (hew  caufe. — Ma. Dunning  (who was 
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eshavc  Ih^wn  caufe)  now  allowed  the  orders  to  be  inde-  8rA»iiToii- 
kofibie ;  wherefore  rule  nude  abfolute  to  quafli  both  ''w»*»'BA*'r 
(Without  defence).  croft* 


VI.  0/  the  rtjidence  mcejfarji 

O-  Dthujn  Vi  Leomtnfter,  Trinity  Term^  8.  fe^o.  Geo.  2.  ^o  gain  i  fettle^ 
.  5.  C.  54.— Two  juftices  removed  ^Hl'^m  Smith,  "^^^^^ 


his  wire,  WiUiam^  John^  Mary,  and  jinne^  their  dhil-  ,oi.  aycar,  the 
all  under  leven  years  of  age,  from  Dilwyn  to  Leo"  tenant  mull  r$> 
^     '.     Upon  an  appeal,  the  order  of  feflions  ftates,/^*  ''po"  »' 
Tlat  upon  examination  of  IViUiam  Smith  the  father  upon  ^^^^  ****** 
oub  it  appeared,  that  about  four  years  fince  he  rented  a 
tenement  and  lands  for  a  year  in  Leominjier  at  40I. :   tliat 
lie  lived  in  it  one  year,  and  paid  his  rent :  that  the  next 
year  he  rented  another  farm  of  Sol.  a-year  in  the  fame 
parifii,  and  continued  in  that  farm  for  one  whole  year. 
year  following,  the  faid  ff^/liam  Smith  agreed  for  ^ 
in  the  parifh  of  Eardijlandt  to  hold  from  Candlemas, 
at  44I.  yearly  rent ;  and  in  tlie  month  oi  April  following 
be  (owed  about  fifteen  acres  of  the  land  with  grain ;  and 
in  May   following  he  came  to  live  on  the  faid  farm,  and 
inhabited  there  about  three  weeks ;  and  then  the  greateft 
part  of  his  fiock  of  cattle  was  feized  and  driven  away  for 
rent  due   to  his  former  landlord :  whereupon  the  faid 
Swtttb  tlien  came  to  a  new  agreement  with  his  landlord  in 
Eardijlandy  and  agreed  to  quit  that  farm  and  to  pay  the 
£ud  landlord  81.  tor  fatisfadion,  and  to  continue  in  the 
firm-boufeand  garden,  and  to  have  a  fmall  parcel  of  , 
piftnre  with  it,  at  the  rent  of  3I.  ids.  to  be  paid  at  the 
Candlemas  following :  .that  at  th^  harveft  after,  his  land- 
lord ieized  upon  the  fifteen  acres  of  grain.     The  pauper, 
finding  himfelf  thus  diftrefled,  about  Afuhaelmas  before 
the  expiration  of  his  term  in  Eardtfland,  rented  a  houfe, 
garden,  and  the  aftermath  of  a  meadow  in  Dilwyn,  to  hold 
from  that  time  to  May  following,  and  agreed  to  pay  5I. 
for  the  houfe  and  garden,  and  15s.  for  the  grafs  and  mea- 
dow :  that  he  entered  with  his  family,   and  continued 
there  according  to  his  agreement,  but  paid  no  taxes  or 
executed  any  office  in  Dilwyn.     Upon  the  whole,   tlie 
Ceffions  diicharged  the  faid  order  of  the  two  juftices. — On 
Saturday  tlie  7th  of  June  '735>  ^  motion  was  made  by 
Mk.  Philips  to  quam  the  order  of  fef&ons,  becauie  tlie  « 
fettlement  in  Leominjier  was  undoubtedly  good  ;  and  tlie 
pauper  appeared  to  have  gained  no  new  fettlement  iince : 
tor  the  residence  under  the  44L  a- year  ieafe  in  Eardijland 
wt;  lels  than  fortv  days ;  and  there  can  be  no  pretence 
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-DitwTK  tr.  of  his  gaining  a  fcttlcmcnt  in  DUwyn*  A  rule  was  thefi 
MOMiMi-rsttn^j^  to.lhcW'Caiifc  :  ^and  caufe  was  now  attempted  to  be 
Ihcwn  by  Serjeant  Birch  and  M«  Abney. — ^Lord 
Hardwicke  faid,  there  was  no  Inhabitancy  for  forty 
days  in  Eardijland  under  the  Icafe  of  44J.  per  annum  ;  and 
therefore  there  can  be  nofcttleraent  gained  under  it :  and 
the  next  agreement  with  his  landlord  in  Eardijland  was 
•^Tiite  a  feparatc  contrad^  and  cannot  be  tacked  to  the 
former*  it  did  not  take  cfFeft  till  the  other  was  fir^iihed. 
•—Per  Cori a  m.  The  order  of  fdiions  quaihcd,  and  th« 
original  order  affirmed. 

A  tenement  of  231.  Rix  v.  LeedsyEofttr  Temtj  4.  G0O.  3.  2.  Burr.  S.  Cs 
•<jj;  *->«*«■»  J"  524. — Upon  Complaint  made  to  two  jiiftices  of  peace  f<ft 
wife  and'chU-^  file  county  of  Leicefter  by  the  churchwardens  and  over-* 
dren  live,  gain  fcers  of  Bhekfordky^  in  die  parifh  of  Jtjhhy  de  la  Zsuchy  in 
fbtm  a  feitle-  the  faid  county  of  Leicejicr j* that  jinne  Howe^  wife  of  J9* 
ment  in  the  ?^'feph  Howe,  by  trade  or  profeffiona  coaGhmakcr*(who  hath 
!'^ '^"'"^ff  "lately .dcfcrted  her),  and  her  two  children,  to  wit,  E/isca^ 

tenement  is  fi-    ,     ,  /         ,      ,  -"  11^  »       1 

tuated,  although  ^^w  2igcd  about  two  ycars,  and  Mary  aged  about  ten 
lie  occafionaiiy  weeks,  have  lately  intruded  themfelves  into  tliefaid  town 
pcfidesinano-   of  *Blackfordhyy  there  to  inhabit  as  parifhioners,  contrary 

dw'not*«fid\"on'^  ^"^  ^*^'^  relating  to  the  fettlement  of  the  poor,  and  are 
thist«icrocntthc^^^''e  likely  to  become  chargeable  if  not  timely  prevented  ; 
lad  forty  days  the  two  juftices,  upon  the  25th  of  June  1703,  removed 
previous  to  the  .them  frort  Biackfsrdhy  to  'Leeds  in  Hork/hirey  4s  their  Jail 
^^^T^Ia^wi  '^6^*  fettlement ;  which  order  coming  before  the  feflions 
Jg^  upon  the  4th  of  O/foher  1763,  on  an  appeal  made  by 

the  parifh  of  Leeds,  they  ftate  the  following  cafe  :  Jofrph 
Howe^  huiband  of  the  faid  ArmeHowe^  in  June  1761  took 
a  tenement  of  lol.  per  annum  at  Blackfordby,  and  was  to 
leave  it  at  Michaelmas  ox  Lady^diiy\  but  no  mention  was 
made  what  Michaelmas  or  Lady -day  he  was  to  leave  it* 
At  Michaelmas  1 76 1,  Howe  and  his 'wife  went  to  Black-^ 
fordby,  and  reiided  upon  the  faid  tenement  till  about  die 
Chrijimas  following  :*  from  which  time  till  the  month  c( 
May  1762  he  was  fometimes  at  Leeds  and  fometimes  at 
Blackfordby ;  but  his  wife  and  familv  refided  wholly  at 
Blackfordby,  and  never  were  at  Leeds  oefore  the  removal* 
In  May  1762,  he  took  for  a  year  one  tenement  at  the  an- 
nual rent  of  15I.  and  another  of  5I.  both  at  Leeds,  where 
'he  followed  the  trade  of  a  coachmaker,  and  occupied 
them  till  fome  time  in  the  month  of  June  1763.     From 
the  time  of  his  taking  the  laid  tenement  at  Leeds  to  No" 
vember  1 76a  he  refided  chiefly  at  Lceds^  but  was  in  the 
mean  time  twice  witlihis  wife  at  Blackfordhy,  whom  he 
left  in   the .  tenement  he  took  there.     From  Ntyoemher 
1762,  he  refided  conftantly  at  Xr^^j  till  about  the  151^  of 

Jpril  ' 
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4^71763.    His  wife   and  family  becoming  chargeable     Rfx», 

to  the  town  of  Blackfordby^  the  parifli-ofEcers  o(  Black-      L»ki>j. 

ftt&j  obtained  a  warrant  from  a  jufUce  of  peace  to  ap- 

knd  him  on  that  account,  and  brought  him  into  the 

tf  o( Leice/ier  aforefaidy  when  he  made  them  fatis- 

>Dj  and  promifed  to  take  his  wife  away  from  Black- 

frSj,  and  prevent  their  being  at  any  further  expence :  but 

k  being  at  her  time,  the  faid  Joffpi  Howe  and  his  wife 

hjti  in  the  faid  tenement  at  Blackfordby  twenty^feven 

%s,  whilft  ihe   lay^in,  to  wit,  from  the  i8th  day  of 

^d  1763  to.  the  15th  of  May  following ;  when  he  took 

bvife  to  and  left  her  at  her  brotlicr's  in  Worcefterjhire^ 

ind  returned  to  Blackfordby^  and  locked  up  the  doors  of 

kis  houfe  there,  and  left  the  key  with  a  neighbour,  and 

pFC  hita  dircdlions  to  get  the  hay  for  him  off  the  tene- 

ocQt  there  which  he  took  as  aforelaid ;  and  in  a  few  days, 

andwithout  ever  having  reiided  either  in  the  laid  tene^ 

BCDt  at  Blackfordby^  or  in  the  parifli  of  Blackfordby^  after 

Ac  taking  his  wife  as  aforefaid  to  her  brotlier's,  went  tQ 

*  Dj^/,  a  hamlet  in  the  parifh  of  Leedi  which  maintains 

own  poor,  and  continued  there  ever  fince.     The  hay 

s  accordingly  got  for  him,  and  ftill  remains  upon  the 

fRmifes,  and  is  hi?  property.    About  a  fortnight  iince 

k  wrote  a  letter  to  the  perfon  with  whpm  he  had  left  the 

Ukey,  to  deliver  the  pofleffion  of  the  faid  tenement  at 

\iiukfprdby  to  the  landlord  ;  but  poilei&on  was  not  de- 

kered.    On  the  day  before  the  appeal  he  received  tha 

kf  from  the  faid  perfon,  and  bad  it  in  his  poileflion  at 

ie  time  of  the  appeal.    His  wife  havinfi;  afterwards  re- 

huned  to  Blackfordby^  and  wanting  relief  they  removed 

W  bj  order  to  Lteds^  as  the  place  of  her  fettlement.  The 

coQit  of  feffions  is  of  opinion,  that  Lfeds  is  the  place  of 

her  and  her  diildren's  lettlement,  as  Jofeph  Howe  has  not   - 

Rfided  forty  days  upon  bis  tenement  at  Blackfordby  fince 

kiefidedupon  his  tenement  at  Leeds  \  which  h^  did 

i^mKovember  1762  to  the  faid  15th  of  ^j^r/V  1763,  as 

iboTt  ftated  ;  and  therefore  they  confirm  the  laid  warrant 

rftbe  (aid  two  juftices. .  Thefe  orders  being  removed  up 

Either  by  certiorari^  the  only  queftion  turned  upon  th^ 

fcttkmtnt  of  this  Jofeph  Howe^  the  hulband  of  Jlnne  and 

^^x  of  the  children  (for  it  was  agreed  that  their  fettle* 

<Knt  muft  follow  his,  agreeably  to  the  cafe  of  E<uerjley 

tofhwtf/«"and  5/.  Gileses  Kxading^  in  I.  Sir  %  S,  580)  (a J.  ,^s  ^^^ 

And  as  to  him,  the  <}ueilion  was  debated,  Whether  his  ^3,  pi,  41)^ 

U  legal  fettlement  was  at  Leeds^  where  be  had  refided 

)^Qt  five  months  conftantly  till  i8th  jfpril  1763,  or  at 

i^kfordby^  where  he  afterwards  refided  only  twenty- 

fcvcn  days,  though  iippn  a  tenen^ent  of  \ql.  ffr  annum 
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R«x  V*      then  rented  by  him  ?— Lord  Mansfield,  Mr^  Justic 

L11D8.      WiLMOT,  and  Mr.  Justice  Yates  («),  were  all  < 

(m)  Mr.juftire^jpi^iQn,  that  Jofiph  Howe  himfelf  could  not  have  bw 

•bfcnl°"  ^^'    removed  from  "his  own  tenement  at  Blackfordhy^  the  lea 

whereof  was  unexpired  ;  and  if  they  could  not  have  n 

moved  the  man  himfelf  from  his  own,  it  foUow&  conC 

fpently  that  they  could  ndt  remove  his  wife  and  childrc 
o  long  as  it  remained  his.  Indeed,  if  his  leafe  at  Blae^ 
fwrdhy  had  been  at  an  end,  his  laft  forty  days  refidence 
Lecdi  might  have  borne  a  different  coniideration  ;  bi 
the  juftices  have  certainly  been  prematvire  in  removii: 
them  from  Blackf&rdhy  whilft  his  intereft  there  fubfifte 
and  from  whence  he  himfelf  would  at  that  time  have  bee 
irremoveable. — Both  orders  quaflied* 

A  perfonrM/firgp  232.  Rex  V.  Topcroftj  Aficboelmas  Tirm^  tg,  Geo* 
tw  "^unJ*^  Editor*s  AfSS.^oHS  Warnel,  the  pauper^  rented' 
■*ye^*in  one  ^^^^  "^  Kempnell  at  thirty  pounds  per  annum^  and  refidc 
parifli  cannot  on  it  from  Lady-day  1779  to  Chriftmas  1781,  when! 
uain  a  fettle-  went  with  his  wife  publicly  to  reiide  with  his  fon-in-la^ 
ment  by  rtfiJhg  Edward  FrancjU  in  the  parilh  of  Tepcrofty  taking  wit 

•not'her  paiifti  ^'"^  ^^'  '^^^  funuturc  and  the  ftock  remaining  on  his  fan 
where  no  part  ^^  KempnelL  He  refided  with  his  f<>n-in-law  in  ^^erf) 
of  his  tenement  upwards of  forty  days  before  he  delivered  up  the  pomilioi 
Jics,  and  where  of  the  farm  in  ^^«^«tf// ;  but  he  did  not  hire  or  occup 

thiT^"''*** "°  any  land  or  tenement  whatever  in  'Topcro/t.^THZ  Ses 

*"**     '•       sioNS  confirmed  the  order  of  removal  to  Topcroft.^ 

Mr.  Beakcroft  fhewed  caufe  :  he  faid,  the  principl 

of  the  poor  laws  was,  that  no  pcrfons  could  be  remove 

/'tf)  See  the  cafe  but  thofc  who  Were  likely  to  become  chargeable  («] 

^j^^*"-^*'""  Renting  ten  pounds  a-year  was  made  the  tell  of  ability 

R-cTiV"^*^*    The  pauper  having  done  fo  was  not  likely  to  bedom 

chargeable,   and  therefore  irremoveable  from   Topcrofi 

where,  by  continuing  forty  days,  he  gained  a  fettlement 

r~MR.  Wilson,  contra.    Tile  right  to  a  fettlemen 

from   ten   pounds  a-year  arifes  not   from  renting  it 

but  from  coming  to  rende  upon  it.  Here,  on  the  contrary 

the  pauper  runs  away  from  it.      Not  long  after  tn< 

ftatute  the  queftion  arofe  where  part  of  tlw  tenemen 

lay  in  another  parifli,  and  the  Court  held  the  fcttlcmem 

to  be  in  the  parifli  where  that  part  lay  on  which  t\\{ 

(*)  Ante,         pauper  refided  ^^^.       But  ftill  he  muft  come  to  fettle 

p«»«c  165.         R^^  V.  Llanverras  (c)  Ihcws,  that  the  refidence  muft  be 

(c)  ^ntc,  pa^  in  the  parifli  where  the  tenement,  or  fpme  part  of  it,  lies, 

is^ip),  1*2.    It  is  not  true,  as  Mr.  Bearcroft  has  ilated  it,  that  a 

perfon  irremoveable  in  one  parifli  (hall  be  fo  in  every 

other  parifli. — Lord  Mansfield.    There  is  no  colour 

for  it^    Even  if  refidence  in  one  p9rifli|  sipd  occupation 

in 
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JDaaothcr,  were  fufficieat,  here  is  no  fuch  occupation,      Rsx  <;. 

hfbc  had  run  away  and  left  bis  tenement. — Buller,    Torcnorir. 

ftHa.    It  is  taken  tor  granted,  in  many  cafes,  that  the 

leUence  muft  be  in  a  parifh  where  part  of  the  tenement 

Is;  and  I  think  there  is  a  cafe  («)  where  it  has  been  ("5  Rex  v. 

Added  to  be  ncceflary.— Orders  quASHED.     -  l!  0.'^''*''^ 

P9  167,  pi.  ft95.    See  allb  Ra  v  LUndverras  (Burr.  S.  C«  571),    ante,  paje  196, 
|L  HI. ;  and  Uie  loUowing  calf  ^f  Rex  ««  Knishcon. 


him 


Rtx   V.   Knighton^    Trimiy   Term,  '27.   Ge^.    3.  To  (rain  a  ret* 
inn  -R<;f.  48.T-TWO  juilices  by  an  order  removed  «>««n«nff>y«nt- 
Ik  pauper  Aotert  Hardy  and  his  three   children  from  *"«  *  itncme.ii 
ytbi9H  to   5^  Marram's  luLeictJicT.      The  feffions  ^^^^'l^^^'X?^* 
fio^peal  difcharged  that  order,  fubjeft  to  the  opinion  muft  aifo  he  a 
of  the  Court  of  Kinff's  Bench  on  the  followii>g  cafe  : — refidcnce,  either 
The  pauper  Rtbert  i£irfl(y,  being  fettled  in  tlie  parilh  of""  thtpremifis^ 
tL  Atargaretj  took  a  windmill  in  that  parilh  of  the  ^'^"^^^f^^"^^ 
jmljr  value  of  ten  guineas,  zX  Lady-day  1778,  and  occu- 
sied  It  for  one  year.     On  the  30th  of  i/lpril  following 
w  married  jinnc  the  daughter  of  Samuel  IVardof  Kmghton^ 
which  is  a  Cownfhip  within  the  pariih  of  St.  Margaret^ 
hotdiftinft  as  to  the  maintenance  and  fettlements  of  the  * 
joor,  and  has  diftin£t  officers.      Before  the  pauper's 
^nrriage  his    father-in-law   faid,    be:  would  give  him 
Jtottfe-room  till  be  could  provide  himfelf ;  and  on  his 
Carriage  he  weat-^aecgrdingiy  to  reiide  with  his  father- 
in-law  in  Kmgbton^  whofisthoufe  was  about  a  quarter  of  a 
vile  diftant  firom  the  (alid  mill,  and  continued  fo  to 
itUe  till    the    death    of   his   father-in-law    in    1786. 
During  the  time  he  occupied  the  faid  mill,  or  afterwards, 
k  neither  rented  nor  occupied  any  land  or  tenement  in 
h^btQH^    During  the  laft  half-year  of  the  time  he  rented  . 
die  laid  milU  he  kept  a  man  fervant,  who  refided  with 
Um  in  bis  father-in-law's  houfe  as  part  of  his   (the 
fioper's)  fiimily.     The  pauper  believed  it  was  known 
to  the  townihip  of  Knighton  that  he  rented  the  mill, 
.kcaufe  he  ferved  fome  of  the  inhabitants  there  with  grits, 
*d  they    knew    him    to    be  a  miller. — Bearcroft 
ind  Dayrell,  in  fupport  ^of  the  order  of   feffions, 
^tended)  that  if  a  man  were  in  a  capacity  to  ^ain  a 
fittfemept,  namely,   if  he  were  in  any   one  of  thofo 
fcsttions  in  which  the  pofitiv.e  laws  of  the  country 
<^ude  ^at  he  is  not  likely  to  become  chargeable, 
kis  irremoveable  from  the  place  in  which  he  happens  to 
1*^;  and  that  wherever  a  perfon  is  irremoveable  for 
^days,  on  account  of  his  renting  a  tenement  of  lol. 
P  ttnttsi,  he  thereby  gains  a  fettlement«    Now,  in  the 

P  2  prcfent 
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Rrv  fp.      prefcnt  cafe,  the  pauper  was  tnifted  with  a  tenement  o 

.Kkigrt«n.   jol.  per  annunij  and  therefore  was  not  likely  to  becom< 

chargeable.     The  ability  of  the  pauper  to  rent  a  tenc 

ment  of  the  yearly  value  of  lol.  is  the  criterion  by  whicl 

thefe  cafes  are  to  be  decided.    In  the  cafe  of  JRex  «t;.  th 

M^2^>^*C'  Inhahi^rtts  of  Sandwich  (a) y  Mr.  Justice  Page  faid 

fhall  be-fettled  in  the  parifh  where  he  lives.     Probyn 

jfuflice^  faid,  where  a  perfon,  living  in  one  parifh,  rei>t 

^n  entire  tenement  of  above  lol.  a- year  in  that  or  in  anj 

other  parifh,  it  gains  him  a  fettlement  in  the  parifh  when 

he  lives.    And  Mr.  Justice  Lee  faid,  the  reafon  of  th< 

cafes  upon  this  head  hal  conilantly  gone  upon  the  fufii 

ciency  of  a  perfon  ahU  to  rent  a  tenement  ot  fuch  a  value 

(Ml.  Term     ^^  ^^^  ^-  *^^  Inhabitants  of  J^ihngley  (h)^  it  ^as   confi 

Pep.  458.        derqd,  that  a  perfon  who  occupied  a  tenement  of  lol 

Aatr,pa^i75.^^r  annum j  although  he  paid   no  rent  for  the  grcatef 

pi.  aio.      *    part  Qf  j(^  ^33  j^Q^  likely  to  become  chargeable  to  th< 

parifhy  and   therefore  was  not  rcmoveable   under  th< 
13.  &  I  A.  Car.  2.  c.  12.     So   likewife  in  the  cafe  oi 
(  \  Ante  South  Sydenham  v,  Lamerton  (f )',  the  Court  went  on  tlic 

>75»  pl.  aii^  credit  and  ability  of  the  party  to  rent  lol.  fer  annum  ; 
and  a  MSS.  re-  concluding,  that  a  perfon  who  is  entrufted  with  fuch  a 
port  of  fame     tenement  is  not  likely  to  become  chargeable.     If  then  ^ 
cafe,  ante,  page  perfon  who  has  fufficient  credit  to  rent  a  tenenient  of 
I  %,P\.  »i».    £^^j^  ^  vajue  be  not  within  the  13.  &  14.  Car.  2.  c.  12. 
it  has  been  determined,  that  refidence  upon  the  tenement 
is  by  no  means  neceffary.  Rex  v.  thf  Inhabitants  of  Butlej^ 
(4)  Ante,  page  ^«''^«  ^-  C.  107  (d). — GaLLEY,  contra^  mMed,  that  in 
147,  pi.  187.    order  to  gain  a  fettlement  under  the  13.  &  14.  Car.  2.c.  I2. 
by  renting  a  tenement  of  the  yearly  value  of  lol.  it  was 
neceflary  tor  the  pauper  to  refide  forty  days  in  the'parjfli 
in  which  part  of  the  t^nepent  was  fituatc.     This  is  not 
like  a  fettlement  by  hiring  and  fervice,  in  which  cafe 
the  fervicc  gives  the  pauper  a  fettlement  wherever  the 
laft   forty  days  fcrvice   is   performed  :    for  the  ftatute 
direfts,  that  thofe  pcrfons  only  fliall  not  be  removed 
who  come  to  fettle  in  any    tenement^   l£c,     fo   that  the 
Legiflature  had  in  view  a  refidence  on  the  tenement. 
Now  in  tlus  cafe,  fo  far  from  the  pauper's  coming  XQ 
fettle  in  Knighton^  it  is  expreffly  Hated,  that  he  only  came 
to  live  there  till  he  tould  provide  himfrif ;  this  was  rather  a 
permiffion  to  the  pauper  to  refide  with  the  father-in-law 
in  Knighton  till  he  could  gain  a  fettlement.    There  are 
fevcral  cafes  in  which  the  Court  h^  confidered  ^cfidence 
jn  the  pariih   where  part  of  the  tenement  lies  to  be 
neceflary  in  order  to  give  the  ocpupier  a    fettlement. 
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In  Rex  v>  Llandverras  (a)  Mr.  Justice  Yates  faid,       Re?  v. 
there  muft    be  a  refidence  of  forty  days  in  the  farijh  Km  oh  ton. 
in  order  to  give  the  pauper  a  fettlement.     And  Aston,  (a)  Burr.  s.C. 
JufBcty   faidy  he  need   not  refide   on  any  part  of  the  571* 
tenement  he   takes  :   it  is.  enoug^  if  he  refide  in  the  parift^  ^"^^  P*5« 
Mr.  Justice  Aston  likewife  laid  down  tlie  fame  dodrine  *^  *  *'•  **** 
in  the  cafe  o(  Rexv.  St.  Giles  (^),  where  the  queftion  was,  (^)  Burr.s.  C. 
Whether  renting  part  of  an  houfe  of  the  yearly  value  of  ^^'  ^""» 
loL  was    fuflScicnt  to  give  the  occupier  a  fettlement?  P^'S©  152,  pi. 

And  there  he  faid,  To  be  fure  the  criterion  is  renting   ^^" 
a  tenement  of  the  value  of  lol.  per  annum ;  but  the 
perfon   muft  refide  in  the  parifhfr).    And  the  cafe  of /^\  ThUwat 
Rexv.  Topcroft  {d)  is  fcarcely  to  be  diftinguifhed  fromi^^fiomaMS. 
tbe  prefent.     There  the  pauper  in  1770  rented  a  farm  at  note. 
limfnall  for  30I.  per  annunty  and  livea  therein  till  Chrifl-  {d)  Ante,  paga 
mas  1783,  when  he  publicly  went  to  and  did  refide  with  ^^^%  P^-  *3a» 
his  fon-tn-  law  in  Topcroft.    He  carried  with  him  all  his 
ftock  and  houfehold  furniture,  and  refided  there  for  above 
forty  days  before  he  gave  up  the  pofleflion  of  his  farm  ; 
bat  he  never  hired  Or  occupied  any  tenement  in  Topcroft. 
And  though  Lord  Mansfield  there  faid,  even  if  it 
were  fufllicient  to  occupy  a  tenement  of  lol.  per  annum 
in  another  pariih,  he  has  not  done  it, here  s  jct  Mr. 
Justice  Buller  faid,  it  is  taken  for  granted  m  all  the 
cafesythat  the  pauper  has  reiided  in  part  of  the  parilh 
in  which  the  tenement  lies  ;  and  1  think  he  muft  refide 
there  :    and  this  Court  adjudged,  that  the  pauper  eained 
no  fettlement  in  Topcroft.    Befides,  if  it  were  fufncicnt^ 
in  order  to  gain  a  fettlement,  to  rent  a  tenement  in  one 
parifh  and  live  in  another,  thofe  cafes  in  which  it  was 
doubted  whether  the  wholfe  ihould  lie  in  the  fame  parifh 
could   never  have  arifeh ;    for  if  it  were  not  thought 
neceffiity  ttiaty^^  part  of  the  tenement  at  leaft  fhould  be 
in  the  parifh  where  the  pauper  refided,  it  never  could 
have  b^n  doubted  whether  the  whoie  muft  lie  in  fuch 
pariih.     And  in  the  cafe  of  Rex  v.  Butley  (e)^  though  the  (#)  Ante,  pag« 
pauper^  who  gained  a  fettlcm^int  by  renting  the  windmill,  t*^,  pi.  165. 
did  not  lie  in  it,  yet  he  refided  in  the  parifh. — Cur  adv.  ■"**  ^  '♦^j 
%uh. — ^And  now  Ashhurst,  Juflice^  delivered  the  opi-  P  •  *  7* 
Dion   of  the  Court.     The  queftion  in  this    cafe    is, 
.Whether  the  pauper  gained  a  fettlement  in  the  parifh 
where  he  rented  a  tenement  of  the  yearly  value  of  lOl. 
or  in  the  parifh  where  he  refided,  occupying  at  the  fame 
time  a  tenement  in  another  parifh'  ?     And  we  are  all  of 
opinion,  that  he  did  not  gain  a  fettlement  in  Knighton ; 
becaole,  in  order  to  gain  a  fettlement  by  renting  lol. 
}er  amoimy  there  muft  be  a  refidence  either  on  the  pre- 
niifes>  or  at  leaft  in  the  parifh  where  fome  part  or  th^ 
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Rex  V,      prcmifes  lies.    The  cafe  of  Rex  v.  TopcrBft  is  dccifiv^e 

Kkichtow.   Qf  jj^g  qucftion  ;    and  there  are.  two  or  three  other 

(d>Rcxv.But-  cafes  {a)  which  confirm  this  dodrii^e,  where  it  has  been 

\l'  Vll^  LJ.  ^^^ti  for  granted  that  tlicre  muft  be  a  rcfideiice.— Order 

109. Ame, page    ^^^       » 

128,  pi.  165,    of  feflions  quaihcd,        ^ 

and   page   i47>pU  187. 


VII.  Of  the  taking  neceffarj  to  av$id  A  CERTIFIC  AT«b 
An  agreement 
to  occupy  a  null      2^4,    Cranley  V.    St.   Mary   Gnildf^rd^  Hilary   Term, 

ffofficiwr'''?*  ^^^'  '•  ^'^^'  502.— -Upon  a  fpeciaJ  order  of  icfliom 

i»A»t*tog«na^^  ^*^^  ^*^^^^'  that  tf  certifieaie-man  agreed  with  the  leflee 

cciiifipateman  of  A  MILL,-  that  he  fhould  occupy  thc  mill,  and  pay  12I. 

a  r«(ticfnrnt.     per  annum  :  that  there  was  noundcrleafepr  ailignnienty 

bcc  ante,  page    ^ut  in  purfuaiicc  of  that  agreement  the  certificate- man 

144-  H7«         occupied  the  mill  two  years,  and  p?iid  the  rent.     The 

felfiGns  adjudge  it  no  fettlement. — £t  per   Curiam^ 

l^he  order  muft  be  quafhed  ;   for  if  this  be  not   an 

abfolute  leafe  for  a  year  (as  Eyre,  Jujtsce^  faid  it  was, 

the  rent  being  refervcd  as  the  rent  for  a  year )5  yet  it  is 

iindpubtedly  a  leafe  at  will,  which  is  fnmcient  to  gain  a 

fettlement.  •  .1 

A  fcrAit  of  9      235.  Hertford  V.  Jntwellj  Mich.  Termj  9.  Ge9.  1,  Stra* 

'^Iifhis  fhtu  5^9-— By  ^^  ^*^"^^  9-  ^  ^^'  '^'^^-  3-  <^-  "•  .it  is  pro- 
gain  i^ftttic-  vided,  "  that  no  ccrtificatc-roan  fliall  gain  a  fettlement 
iwrnt,  if  ihc  "  in  the  parifli  to  which  be  comes  with  fuch  certificate, 
greater  put  be  **  nnlefs  hc  take  a  leafe  of  lol.  per  annum^  or  fhall  execute 
inthepanfh  .4  {^^^  annual  office  in  juch  parijhr  In  this  cafe  ^ the 
^' TiVat  I- *  certificate-man  took  a  farm  of  lol.  per  anwtm^  part  of 
MAN  rtfide*.  which  wns  In  St.  John's^  and  part  in  Amwell :  but  the 
grcatcft  part,  together  with  the  hpufe,  being  ftated  to  Ke 
Sfu.  &  Rem.  jj^  ^j^^  parift  that  received  his  certificate,  the  Court  lield 
*  *  it  a  fettlement  there. 

Tha  LiAir.  re.  236.  Rex  V.  LittUdean^  Trinity  Term^  9.  Geo.  i.  Stra. 
^^I'lo^'wili'  '  555-— ^t  was  ftated,  that  a  roan  took  a  leafe  for  fevoii 
?o  giin  a  cKa-  jcars,  and  objcfted  diat  it  might  be  only  by  par&Je^  and 
TipicATi-  then  it  is  void  for  the  whole»  and  there  can  oe  no  fettle* 
MAvafsttie-  nient. — Sed  per  Curiam,  Then  it  fhould  have  been 
ment  ihaii  be.  ^^^gj  ^^  j^  ^y  parole  ;  we  muft  take  it  to  b«  by  deed, 
S^niefs  a    otherwife  it  is  no  leafe  at  all.- Order  confinned- 

faroU  dtmife  be  fheWIU 

Three  pouodt  237.  Rex  %^.  Stapleford,  £q/ler  Term^  4.Geo.%.  Ew- 
;;y"'  *?  *^'     tor's  iW55.~Two  juftices  remove  J.  £.  the  widow  of 

certificate  pa*  •' 

riHi,    iind   40K  a-yesr  in  the  sMjotning  ftryfb,  wiUarofd  t  ecrtilkue*— i-S*  C»  i .  SeffidDf 

CVes,  p.  414,  cafc'jaS.    S.  C*  cited  Strange,  89, 

D.B. 
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Z>.  A  suid  her  children  from  the  parifh  of  Melton  to  the      R»x  v. 

adjoioing  parifli  of  Stapleford  in   Lmefterjhire.      The  Staii^if*... 

icffionsy  on  appeal,  ^uaih  the  order  of  two  jufticesy 

and  flate  the  cafe  fpecially,  viz.  That  in  the  year  1727  . 

h,  B.  came  into  the  parim  of  Melton  under  a  certificate, 

aod  there  took  a  leafe  of  a  tenement  of  three  pounda 

^Jrtar9  in  which  he  continued  to  live  until  the  time 

Qfhisdeath^and  in  which  his  fiimily,  the  prefent  paupers, 

alfo  continued  afterwards  to  live  until  the  time  of  their 

roBovaL    The  faid  D.  B.  alfo  rentedf  during  the  time 

that  he  lived  in  the  faid  tenement,  lands  of  forty-three 

pounds  a-year,  at  a  place  called  Lazars^  which  is  a  vill 

m  the  laid  parifh  of  Ai!f//d7r,  and. which  vill  provides  for 

its  own  poor,  as  if  it  were  a  feparate  and  independent 

prifli.    On  thefe   orders  being  removed  by  certiorari 

mt&  the  Court  of  King's  Bench,  Mr.  Reeve  took  an 

exception  to  the  order  of  feffions,  becaufe  the  renting  wa9 

indifferent  places,  which  would  not  fatisfy  the  certificate 

iftof  die  3.  fVilL  t^  Maryy  c.  11.     To  this  exception 

it  was  anfwered,  that  by  the  cafes  of  Si,  Join  Hereford  v. 

JmptbiU  {a)  it  was  fottled^  that  the  whole  taking  need  (m)  Ante  ^pag^ 

not  be  in  one  parifli. — The  Court  (^)  held,  that  the  "4»pi-«3S« 

oertificate-man  by  this  tenement  gained  a  fcttiement  in  W  '^""d  Ray. 

Melton^  where  he  lived  and  rented  the  three  pounds  TJ^"^*  ^*"^    . 

^jcar,  for  that  this  was  a  bond  fide  taking  of  the  leafe  pagJ^Lec 

otatentment  of  ten  pjounds  a-year  within  9.  &  10.  fflll.  3.  Probjn,  juf. 

c  30.  f.  II. — The  order  of  feffions  was  therefore qualhed.  tic«. 

238.  Bowling  v.  Bradford,   Eafter  Term,    1 5.  Geo.  2.  A  leafe  of  nke 
Bnrr.S.  C.  177. — Two  juft  ices  made  an  order  for  the  J^""***' *y«*f 
rfmoval  of  John  Hillam  Judith  his  wife  and  J'^^'^iah'''' ^^^'^^^^^ 
and  £//su7^/i&  their  children  (not  fetting  forth  theages  of  [^"ftv^^ijlJ^!!* 
the  children)  from  Bradford  to  Bowling  (both  in  the  in  another  pa. 
Weft  Riding  of  yirjt/^/W)  ;  and  the  feffions,  upon  appeal,  nAi»  >wUi  avoid 
confirmed  that  order.— The  cafe  ftated  that  John  Hjllamy  *  certificaw. 
being  legally  fettled  at  Bradford,  was  bound  apprentice  to 
Araham  Jiifarden,  a  certificate- man  in  Bowlings  where  he 
fenred  his  mailer  fix   years   under  the  faid  indenture. 
During  the  ferviee,  Jkrabam  Marden  the  mafler  rented 
and  refided  upon  a  tenement  of  nine  pounds  a* year  in. 
BmSng  ;  and,  at  the  fame  time,  alfo  rented tands  of  the  . 
'alttc  of  one  pound  fifteen  Ihillings  a-ytar  in  fVybfey 
in  tfaefaid  Riding*    Thefeflions  are  of  opinion,  that  ihe 
&id  Abraham  Marden,  by  renting  upwards  often  pounds 
ft'-ycar  in  mafiner  above-mentioned,  obtained  a  fettlement   . 
fcrhanfelf  and  for  the  faid  John  Hillam  his  apprentice^ ; 
aod  ther^re  confirm  the  order  of  the  two  juftices.— 
Sia  John  Strakge  objeAed>  thk  the  apprenticelhip 
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BowiiMG  ^.  was  to  acertificate-tnan  who  had  not  gained  a  fettiement, 
BftADrofto.    having  not  rented  ten  pounds^  a-year  in  the  parijh   to 
whichhc  came  by  certificate.— The  Court.   It  depends) 
upon  the  conftruftion  of  the  words  of  9.  &  10;. /f7//.  3. " 
c.   II.  which  fays,    "That  no  .ccrtificate-perfon   fliall 
"  gain  a  fettlement  in  the  parilh,  unlefs  he  or  they  fhail; 
*^  really  and  bona  fide  take  a  leafe  of  a  f eneihent  of  the : 
*^  yearly  value  of  ten  pounds,   or  (hall  eicecute    fonie> 
*^  annual  office  infujchparifh."    Now  tliere  is  no  reafon; 
why  this  ftatute  (hould  receive  a  different  conftruftioA' 
from  tliat  of  13.  &   14.    Car.  2.  c.    la.    The  wordf 
**  \n  fuch  pariih,"  in  9.  &  10.  IViiL  3.  do  not  reftrain  the 
tenement   to  the  fame  parifli  :  they  rather  favour  die  ^ 
'conflru£tion  being  the  lame  as  on  13.  &  14.   Car*  a* 
for  they  relate  only  to  the  latter  daufe  of  executing  feme 
annual  office ;  and  not  at  all  to  the  former,  of  taking  a 
leafe  of  a  tenement  of  the  yearly  value  of  lol.     And 
that  tlic  conftruAion  is  fo  upon. the  ilatate  of  Car*  2. 
appears  by  the  cafes  of  Rex  v»  the  Inhabitants  of  Holli* 
m)  Borr.S.  C.  boum  (a)^  and  Rex  v.  the  Inhabitunts  of  Sandtvicb  (hj* 
P*c«:  4s*  And  there  is  not  the  fame  reafon  for  the  renting  lol. 

woort^Ahis  ^  a-vear  to  be  in  the  fame  narilh  as  there  is  for  ferving  an 
u^ante,  page  office  in  it.  For  the  nrfl  daufe  turns  upon  a  man'» 
t67*pl.  «o4.  fubflance;  viz,  his  capacitv  of  renting  lol.  a->year  ; 
{h)  Burr.  8.  C.  and  it  is  immaterial  where  he  rents  it :  but  where  he 
44.  No.  13.  executes  an  annual  ofHce  in  a  parifh,  the  parilh  is  bene* 
«id.nte,pase  fited  by  his  fo  doiM. 
167,  pt  205.  •'        ^  *' 

-.     .  439.  Rex  1;.  Findern^  Edjler  Terrn^  24.  Geo,  3.  Edi- 

oient^'cen  "  tor's  MSS, — Two  juflices  removed  the  pauper  from 
pounds  a.year,  the  parifh  of  Melbourne  to  the  parifh  of  Findern,  ThQ 
and  forty  dayt  feffions  on  appeal  confirm  the  order,  and  ftate  a  fpecial 
refidence,  will  ^^ .  ^j^^  fubflance  of  which  was,  That  the  pauper  lived 
cAU,  although  ^"^  month  in  the  parifh  oi  Melbourne^  on  a  tenement  of 
the  certificate  be  tenpounds  a-year ;  after  the  expiration  of  which  time  the 
mranced  after  parifh  of  Findern  gave  him  a  certificate.  The  pauper 
tbt  takings  and  continued  to  refide  on  this  tenement  till  the  end  of  th^ 
before  the  «pi.  y^j..  ^j^j  thcTt  was  no  frefh  taking  of  the  tenement 

y^^^tUyt.  *ft^^  ^^  certificate  was  granted  ;  for  which  reafon  the 
feflions  were  of  opinion,  that  he  gained  no  fettlement  in 
Adelbourne.  On  this  order  being  removed  into  the  Court 
of  King's  Bench,  a  rule  was  granted  to  fhew  caufe^ 
why  the  order  of  feffions  fhould  not  be  quafhed.—^ 
Mr.  Bower,  in  fupport  of  the  rule,  contended,  that  the 
pauper  having  hired  a  tenement  of  ten  pounds  a-year 
became  irremoveable,  and  therefore  did  not  want  a 
certificate;  for  he  had  then  an  inchoate  right,  and 
afterwards  became  an  inhabitant  oi  Alelbouriu*thoMgh  he 

had 
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had  not  then  lived  long  enough  there  to  gain  a  fettlement.      R«x  v. 
— The  Court  took  time  to  advifc  ;  and  on  anotfier  day    ^»**^'**- 
Mr.  Justice  Willes  gave  judgment — In  this  cafe 
it  is  to  beobfcrved,  that  the  pauper  came  into  the  parilh 
of  Afelbeume  without  acertincate  ;  and  before  he  obtains 
it  he  rents  a  tenement  in  the  parifh  often  pounds  a-ycar. 
This  made  him  an  inhabitant,  and  therefore  he  had  no 
occaiion  for  a  certificate.     It  is  not  ftatcd  that  the  parilh 
of    Findern^  at   the   time  they  granted  the  certificate, 
knevr  that  he  rented  a  tenement  of  ten  pounds  a-vear  ; 
and  if  tlicy  had  known  it,  they  wt>uld  in  all  probability 
have  refufed  to  grant  one.     It  is  true,  that  he  had  not 
lived  long  enough  on  this  tenement  to  gain  a  fettlement ; 
but  by   the  conllruftion  of  the  ftatute  9.  &  lo.  IVilU  3. 
c.  1 1,  this  feems  to  mak6  no  difference.  ■  The  words  are, 
*•  that    no    perfon  or  pcrfons    whatfoever  who  Jbail 
come  into  any  parifh  by  any  certificate  fhall  be  ad- 
judged, &c.  to  have  a  fettlement,  unlefs  he  or  they 
Jhall  really  and  bona  fide  take  a  leafe  of  a  tenement 
of  the  value  often  pounds  a-year."     Now  the  aft 
docs  not  fay  whether  the  taking  fnall  be  before  or  after 
the  certificate.    The  reality  of  the  taking,  and  the  fairncfs  ' 
of  the  tranfadion,  in  the  prcfent  cafe,  is  not  difputcd. 
He  did  really  and  bona  fide  take  a  tenement  of  the  value 
mentioned.     We  are,  therefore,  of  opinion,  that  not- 
withdanding  tlie  certificate  was  pjranted  after  he  came  in 
and  toojc  the  tenement,  he  thereby'^  g?*incd  a  fettlement* 
.— T.he  rule  was  accordingly  made  ablolutc. 
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SETTL£M£NT   BY   PUBLIC   TAXES. 

I.  Tbeflatntts. 
II.  Of  the  kind  of  taxii. 
m  Of  the  ajfejfment  and  faymtfUt. 


I.  Thejlatuteu 
240*  TJ  Y  the  3.  JViU.  3.  €•  II.  f.  6.  IT  IS  ENACTED,  Pcrfenswhti 

Jj  "  That  if  any  perfon  who  fliaU  come  to  in-  ft»a"paythw 
**  habit  in  any  town  or  parifh  (hall  for  himfelf,  and  on  f„'^',™„ 
^  his  own  account,  be  charged  with  and  pay  his  (Kare  to  the  pari^i  ia 
*•  towards  the  pubIic  taxes,  or  levies  of  the  faid  town  which  they  re- 
•*  or  pariih,  he  (hall  be  adjudged  and  deemed  to  have  a  fidt (hall  there- 
**  legal  fcttlement  in  the  fame,  though  no  fuch  notice  in  ^^^5**^^^ 
"  writing'  be  delivered  and  publi(hed  as  is  required  by  ^^\c/^ 
'^  tbeftatutesof  the  13.  and  14.  Car.  2.  c.  12.  the  i.'Jac:  i.  ^a)  vide  ance* 
•*  c  17,  and  the  ^.friiL  3.  c.  11*  f.  3."  {a)  p«gc  iao,pu 

241.  But  by  3,  ff^iL  bi Mary^  c.  li.  f.4.  it  is  provided,  Prrfons  in  ha 
*•  That  no  foldier,  (eaman,  (hipwnght,  artificer,  or  work-  naajefty^sfcr. 
**  man  employed  in  their  majefties  fervice,  (hall  have  any  ^*^*  «xMnpM4« 
^  fettkment  in  anv  parifh,  port  town,  or  other  town,  by 
*^  delivery  and  publication  of  notice  in  writing,  unlets 
"  the  fame  be  after  the  difmiffion  of  fuch  perfons  out  of  ^f  ^!f :  ^ 

44  ^,     •  •  A*      r       •       »i  *  Mary,  w^hiie- 

•*  their  majefties  fervicc."  eha^,  Eato 

Term,  17.  C.  3.  poft.  fed.  iiu 

242.  But  by  the  9.  and  10.  Will.  3.  c.  1 1 .  made  in  expla-  But  certificated 
nation  of  the  above  ftatute,  it  is  enacted,  "  That  no  perfonafliaitnot 
**  perfon  or  perfons  whatfoever,  who  (hall  come  into  any  S^t\y*paVu»i 
*,*  parifii  by  virtue  of  a  certificate,  fliall  be  adjudged  t^^,.  '  p  '"^ 
''  Dy  any  aft  whatfoever  to  have  procured  a  legal  fettle- 
^  metit  in  fuch  parifh,  unlefs  he  or  they  (Hall  really  and 
^  honafide  take  a  leafe  of  a  tenement  of  the  value  of  ten 
"  pounds ;   or  fhall  execute  fome  annual  office  in  fuch 
'*  parafli,  being  legally  placed  in  fuch  office." 

II.  Of 
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II.     Of  the  kind  of  taxes. 

^Jrf^l?'  H3-  -R'*  ».  Bloody  Hdaryttrmi  Q.  Will.  3.  Comh.  410. 
parochial  aflcrf. — ^X  "OLT,  Chief  jufttce^  The  payment  of  the  land 
ment,  is  within  tax  has  been  held  a  fufiicient  notice  within  the  ftatute  of 
the  ad!,  g.  Will,  3.  c.  II.  when  charged  and  paid  in  a  parochial 

limits  although  it  is  not  a  parochial  t^x. 

A  tax  for  the  244.  Reg,  V.  St^AIichaePst  Comhill^  Tr.Term^  9.  Ann*  Sett. 
repair  of  a  jcf  ^^;^^  I.— The  inliabitanr  of  a  parifh  by  paying  a  tax 
k^nol*a^o/l^'c  ^^^^^  ^^  ^1^^  repairs  of  a  county  6ridge  does  not  thereby 
TAX  within  th«  g^in  a  fettieaient ;  for  in  fuch  cafe  the  whole  county  is 
lUcDte.  liable^  and  he  pays  as  one  of  the  county,  and  not  as  an 

inhabitant  of  the  parifh  or  town  where  he  lives  {a). 

ThtfcavsMgen  245.  By  the  9.  Geo»  1.  c*  7.  f.  6.  ^^No  perfon  or  per- 
fau  and  the  cc  fQ^g  whatfoever  who  fhall  be  taxed,  rated,  or  afleilcd 
^'l^?JilV'^ ''  ^^  ^^^  Scavenger  (b)  or  the  repairs  of  the  highway  {cj, 
Vlxit^tho  '*  ^^^^  ^^11  ^"^y  P*y  ^^^^  fame,  Ihall  be  deemed  and  taken 
payment  of  **  to  have  any  legal  fettlement  in  any  city,  parilh,  town, 
which  will  sain  «<  or  hamlet,  for  or  by  reafon  of  his,  her,  or  their  pay- 
t  fciiicment.  cc  i,^g  to  fuch  fcavenger's  rate  or  repairs  of  the  highway 
(A)  Sec  port,  .i  asVorefaid  " 
sr. ciic.'*  Crip-     ^^  aiorciaio. 

j>legate  v.  St.  Ma:y  Newington.    (r)  See  19.  Vioer,  385. 

A  tttttwaittr  246.  Oakhampton  v.  Kenton^  Eajier  Term^  7.  Geo^  2* 
who  pays  the  Burr.  5.  C,  5. — On  a  motion  to  qua(h  an  order  of  feflibns 
hftd  tMx  on  his  confirming  an  order  of  two  juftices  for  the  removal  of 

Iliowcdu bV  ^''''y  ^''^^  y^^^^^  ^^^  ^?^  children  from  Kenten  to 
thrcoUckor,  Oakhampton^  it  was  ftated  in  the  order  of  fcfJions,  that 
thereby  pays  her  hufband  was  a  tide-waiter  refiding  in  Kenton,  and 
a  public  tax.  had  a  falary^  for  which  he  was  rated  by  the  afTefTors  of  the 
Ji^tit.  /^  C  S  land  tax  in  Kenton^  where  he  feveral  years  refided  ;  and 
j,Cn'  that  he  was  therefore  rated  to  the  land  tax  in  Kenton\ 

ci  ^  Ji^flfls&nd  that  it  was  paid  -fome  time  by  himfelf,  and  repaid  to 
!r'M'¥'^  /./-^nim  by  the  colleftor  of  tliq  cufloms.     THE-SEssioN^y^ 

-^^."^IaT;  ,ryi.^»^/*  j*-ii^d  **!t*% >*^^»rx-;a/  /bc^.  ^A^4i  ^/^j^/* 

^-J^-  ^'^f^  *^y'-'^'*(«)  B«t  MR.  BoTT,  in  the  former   brought  together  by  the  faid  ad  into 
^;^^^^^^S'^9'^^iticn  of  rhi&  work,  makes  a  quaere    one  general  county  rate,   and  with 


jj^^K^^^^^^/rHU^r  rhe  end  ot  this  cafe,  and  refers  to    refpeA  to  bridges  are  charged  by  tbe 
^j!n^ i^*'^^^' fy"  ths  lUtuie  of  II.  Geo  1.  c.  19*;     juftices  upon  every  individual:   fo 


y^/^tr^*'  Are^f^^i^^\\\c\i  aA,  f^ys  D;<«  Burn,  may,  tltat  now.  If  a  man  pay  to  the  cwn/y 

t^Jt/f^"^ "**  -peih^ips,  have  made  foms  alteration  rmu^  heeafes  tlie  divifion  ^hare  he  ii 

in  this  refped,  as  it  charges  a  fum  afletred  of  fo  much  as  thrpaymenc 

certain  on  every  divifign    in   pro-  ofhisafleifment  comes  to;  and  there 

portion  to  their  poor-rare  towards  is  cerfainly  the  fame  notoriety  of  bit 

the   repair  of    brides,    and  other  inhabitancy  in  this  cafe  as  in  the  cafe 

li^unty  expcnces,  and  which  are  now  of  the^9#r  rmtt, 

adjudged) 
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tdjudgcd,  that  this  was  not  a  fettlement  in  Kenton,  and  Oakhamtton 
therefore  the  order  of  the  two  jufticcs  was  confirmed. —  **  Kimtoh. 
Chapple,  Serjeant^  argued,  that  this  amounted  to  no- 
tice within  the  ftatute  of  3.  and  4.  fFilL  Of  Mary^  c.  1 1. 
f.  6.  {a).     In  the  cafe  of  Fo/ion  v.  Dalbury{h)^  Holt,  («)  A^ntc,  pags 
Chief  Juftlce,  faid,  that  payment  of  the  land, tax  had  >»o,  pi.  150. 
been  held  fufficicnt  notice.     In  Trinitj  Term  6,  Will  l£  ^l^^^l^l^ 
Mary  it  was  ruled  {c)^  that  the  rating  of  a  poor  occu-  Ante,  page 
pier  of  a  houfe  for  his  landlord  to  the  king's  taxes  is  a  120,  fL  143. 
rating  witliin  the  new  explanatory  a£t  {d)  to  make  a  fc!-  (O  An  »nony. 
dement.    By  the  ftatute  of  9.  Geo.  i.  c.  7.  f>eing  rated  ^^^*j^*^^^^ 
to  Hat  fcavenger^ s  rate  or  to  the  highway  fhall  not  gain  a  (^^j.^^^wilL 
fettlement ;  but  the  land  tax  is  a  tax  of  a  higher  nature,  &  Mary,  c.  n. 
and  as  there  is  no  provifion  made  againft  it,  it  (hall^ain  f.  6. 
a  fettlement. — Strange,  in  fupport  of  the  order  offef-  (')  a»s«lk# 
fions.     It  is  exprefsly  fettled  in  the  cafe  of  Talhum  v.  ^^'^^  ft„^^ 
iofion  (e)y  that  a  taxation  without  payment  gains  no  fe^  point  fetUtd  m 
tlcmcnt.    The  queftion  then  is,  Whether  this  man  has  the  cafes  of  Rc« 
paid  his  (hare  towards  the  public  levies  of  the  parifh  ?  *•  Bromley, . 
And  it  is  plain  that  he  has  not ;  for  it  was  not  his  own  ^^"'  ^J^*^ 
money,  but  the  money  of  the  colleftor.    The  ftatute  ch^ddinfidd,* 
3   and  4.  Will,  fi  Mary^  c.  ii.  f.  6.  makes  a  payment  Burr. s.C.  415, 
towards  the  public  taxes  or  levies  (in  general)  of  the  pa-  •"<«  Rex  v. 
ri(h  to  be  neceflary  to  a  legal  fettlement  in  it.     It  is  in  g^^'^^^gs^^tml 
the  plural  \  and  therefore  the  payment  of  one  ftngte  tax  {^  th^fam© 
is  not  fufficient. — Lord  Hardwicke,  Chief  Juftice.  Sup-  cafes,  port, 
pofe  a  landlord  had  agreed  to  reimburfe  his  tenant,  Would  SeOion  UI« 
not  the  tenant  be  fettled  ?    The  colleftor  did  not  pay  it 
to  exonerate  the  parifh,  but  to  better  the  man's  felary.-*- 
The  Court.  It  has  been  fettled,- that  the  land  tax  is  a 
tarijh  tax  within  the  aft,  and  his  being  rated  for  his  fa- 
|ary  makes  no  di£Ferenpe. 

247.  By  21.  Geo.  2.  c.  10.  f.  13.  it  is  enafted,  "ThatTheAnWon 
♦*  the  payment  of  any  of  the  rates  and  duties  on  houfes,  *««i/*«  *«*  w«- 
"  windows,  and  lights,  granted  by  this  aft,  by  any  oc-  f*^',*"'Jhcaf. 
"  cupier  or  occupiers  of  any  dwelling-houfe  or  houies  in  femnentand 

"  any  parilh  or  place,  fhall  not  intitle  the  perfon  or  per-  payment  of 
^'  fons  fo  paying  fuch  rates  or  duties  to  a  legal  fettlement  which  a  fettle, 
^'  in  fuch  parifh  or  place."  "I!^?*^  ^ 

248.  ReAf  V.  Frtendjhiryf  Trinity  Term^  o.  Geo*  3.  Burr.  A  rf^«r  living 
8,  C.  644. — Two  juftices  removed  Jonathcm  Bowler  Sa^  in  5A*«r«#/«  who 
rah  his  wife  and  their  four  children  (fpecifyinir  their  *»>•  ^^  ^* 
names  and  ages)  from  Sheemefs  to  Friendfbury^  both  in  S^JSiU^aopT^ 
fint  i  and  the  feffiohs,  upon  appeal,  contrmed  their  or-  ped  oat  of  th« 

pay  of  the  people  belonging  to  Sbetmtfs  dock-yard,  for  the  relief  of  the  poor  of  the  vill  of 
l^bttrmt/tf  will  not  g;rv«  them  a  iettleiiKDC|  for  there  Is  00  legsl  rate  made  by  the  ovcrfeera. 

ilcr^ 
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11.     Of  the  kind  of  taxes. 

J^-Xr."  H3-  J?'*  V.  Blood,  HUaryTtrm;  9.  Will.  3.  M.^0. 
parochiaUflTcfT- — ^f  HoLT,  Chief  pifticey  Thc  payment  oX  the  land 
mcnt,  IS  within  tax  has  been  held  a  fufiicient  notice  within  the  ftatutc  of 
thca^.  o,  fjTilL  3.  c.  II.  wljen  charged  and  paid  in  a  parochial 

limits  although  it  is  not  a  parochial  tax. 

A  tax  for  thc  244.  Reg.  v,  St.AftchaePsj  Cornhill^  Tr.Term^  9.  Ann.  Sett. 
"P***^  **b  ^d  ^  ^^^'  ^' — ^^^^  inliabltanr  of  a  parifli  by  paying  a  tax 
?*||^'?[^",^^*,'j,  aflefled  for  the  repairs  of  a  county  bridge  docs  not  dicreby 
TAX  within  thc  gsLin  a  fettleoient ;  for  in  Tuch  cafe  the  whole  county  is 
lutttte.  liable,  and  he  pays  as  one  of  the  county,  and  not  as  an 

inhabitant  of  the  parifh  or  town  where  he  lives  {a), 

TUefsavsMgirs  245.  By  the  9.  Geo,  I.  c.  7.  f.  6.  *^  No  perfon  or  pcr- 
pat€  and  the  u  fQ^g  whatfoever  who  fhall  be  taxed,  rated,  or  affeffed 
^oi^vilir"^''  to  the  fcavenger  (b)  or  the  repairs  of  the  highway  (cj, 
Vlxt^the  **  ^"^  ^^'1  ^"^y  P*y  ^^^  fame,  Ihall  be  deemed  and  takcQ 
payment  of  **  to  have  any  legal  fcttlcment  in  any  city,  parifli,  town, 
which  will  gain  «  or  hamlet,  for  or  by  reafon  of  his,  her,  or  their  pay- 
t  fcfiicmen^  c(  i,^g  to  fuch  fcavcnger's  rate  or  repairs  of  the  highway 
(5)Sccpoa.  «  as -forefaid  " 
sr.  cue's  Crip-     *^  aioreiaio. 

j>legate  v.  St.  Maiy  Newington.    (r)  Ste  19.  Vlner,  3[85. 

A  tiJewaiur  2^5.  Oathampton  V.  Kentony  Eajiir  Terniy  7.  G^tf.  2« 
who  pays  thc  Burr.  S.  C.  5. — On  a  motion  to  qua(h  an  order  of  fcffibns 
A»«i/  /**on  his  confirming  an  order  of  two  juftices  for  the  removal  of 

IlirJcd  uby"  ^^^''.^  ^^^'^^  w^^^^  ^^  ^?^  children    from  Kenten   to 

the  coUcaor,     Ockhamptorj^  it  was  ftated  in  the  order  of  fcffions,  that 

thereby  pays      her  hufband  was  a  tide-waiter  refiding  in  Kenton^  and 

a  public  ux.     had  a/alary^  for  which  he  was  rated  by  the  aiTeiTors  of  thc 

Jiut.  /^  C  S  land  tax  in  Kenton^  where  he  fevefal  years  refidcd ;  and 

V.r.-  that  he  was  therefore  rated  to  the  land  tax  in  Kenton) 

^*  S^ Sl.t^*fnd  that  it  was  paid  -fome  time  by  himfelf,  and  repaid  to 

.^V^V^»-  A/^nim  by  the  coUeftor  of  tliq  cufloms.    THE-SESSioNfcy, 


.-.A   ^-*'^-'-''  -'••(^utl^R.BoTT,inthefonneK  browghttogethcrbythcfaidaai^    ' 

^iticn  of  rhia  work,  makes  a  quaert  one  general  county  rate,  and. 

^t/^^f^^^jf^^^^  rhe  end  ot  this  cafe,  and  refers  to  refpeA  to  bridges  are  charged 

^JSn^  if'^^^^ fy"  th?  ftacuie  of  12.  Geo  1.  c.  19.J  ju^ices  upon  every  isdiviidi 

y*^^^'*^  Are^f^^i^^\\\c\i.  aA,  f^ys  Dx.  Burn,  may,  that  now,  if  a  man  pty  t^'lfT 

4^/t/f^^.^  -IKihjpc,  luvc  made  foms  alteration  r<i/tf,  heeafea  the  divifiyn  jp 

in  this  refpedt,  as  it  charges  a  fum  aCTeiled  of  fo  moich  iiK^ 

certain   on  every  divifi^n    In   pro-  ofhisaflreiTroentMllir^ 

portion  to  their  poor-rate  towards  is  certainly  thc  fajv 

the   repair  of    bridt^es,    and  other  inhabitancy  iatiP 

county  expences,  and  which  are  now  of  the^str  r«^'' 


iiTTtnrrrr  it  Tr-Ei7: 

idjudged,  that  tlit  i 

theretore  the  ordrr  of  lii;  ttt  ; 

ChAPPLE,    Sfrjt. 

towitliin  the  ftsr:~  :j:  =.  etil  *_  ?^*_  "  ^_— .  ■:    : 
f.6.(a).     In  the  c^E  nT  ."-rse  t  3^ii-    ■ ..    r_r,- 
Chicfjujikt,   &3i,  ca:  TK7^=eTi!_iE"  tlr   ii::!   t-     n: 
been  held  fuffidm  11:1':^     jt  i-rrr-r.-»  l  /'_   • 
Mary  it  wai  ntltc  '.   ,  Tjs:  ti^  ^sir^  ir  1  -rr-^  t-^ 
pier  of  a  hoiife  yir  h;  .imz^^c  b  t:=  ciir    TTtr  -  - 
rating  within  the  titw  jTr-^rarrr  ar-  r'  c  — —  -  ^  li-- 
tlemcnt.    By  th:  firr.^  3:  v  jk  1.  :.  -   ^^ttt  :=n; 
to  the  fiavrngtr^t  nzu   or  ■&  :-k  37--:iir  fe='    ;—  — 
fettleroent ;  but  the  lanf  &i=fxrTT-'iL-  —  -s-r- 
and  as  there  is  no  prcrrihnL  Ti!a:E  CT^-;r  r.  r  i::_    ^— : 
1  fettlement. — Stxasci.  ir  frrnx-  tr  -:i;  t-^  '  t 
fions.     It  is  esprrfjlT  i^riii^i  11.  tzn  csi;  -r  r_^.— 
So^on  (^J,  that  a  utzl-..:x  v-nsiT.  vcksx  —_=  -    r 
llement.    The  qoriii'^n  tiim  a_  V'  ;£-:;£-  ^  -  =3-    ^ 
paid  his  Ihare  towudi  lae  jr^ij^ir  ir--:  r-  i_-  tt- 
And  it  is  plain  that  be  ba  aT  :  f^r  r  »^  -i>-  _     -n^^ 
money,  but  the  inoncv  cjf  vlh  c^'i=tt     ~  -  -^^ 
3    and  4,  mU.  V  M^,  a  u-  £  t:   ti-r   :~^-^^ 

towards  the  public  taxci  or  Wia  'n  ^^r^    -    ._.^ 

rifh  to  be  ncccflary  to  a  IrgzJ  t^jnEr;-  r  i 
tJic  ^/uro/;  and  therefore  the  ^•■^ea    ~   -.    — 
is  not  fujiicicnt. — LosDHAZ&nrti  Tr—  ' 
pofeaIandlordhadagTetdtorrii.:.j---_;  —  — 
not  the  tenant  be  fettled  ?    Tiff  i-_l— r  _     -    - 

to  exonerate  the  pariih,  boi  k  '-xrtr  -^  -t^  

Th£  Court.  It  has  been  fr-.-r;.— _-  ^     _ 
Uirijb  tax  within  the  aft,  ».->;  ix  :.tl     ^l. 
)ary  makes  no  diffi^rcnce. 


247.  By  21.  Geo.  a.  c.  ic  r  ' 

•'  the  payment  of  any  of  tie  tt* 
''  windows,  and  light*,  cetl;: 
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R«x  •.  dcr,  ftating  the  following  cafe :— That  Jonathan  Bowler^ 
Fft  utfpi*  when  a  boy  and  unmarried,  and  without  child  or  children, 
•***•  .  hired  himfelf,  at  ^os.per  annum,  for  a  year  certain  to 
ontSibomej  who  was  boatfwain  of  tlie  Chatham  hulk; 
and  that  he  continued  in  his  faid  mailer's  fervice,  under 
the  fame  contrad,  and  without  anv  frefh  hiring,  for  the 
fpace  of  eighteen  months :  that  auring  all  that  time, 
Sib$rni  the  mafter  kept  houfe,  and  lived  and  refided  at 
S^ueifMorough  in  Kent  with  his  family ;  but  that  the  pau- 
per, during  the  firfi  twelve  months  of  his  fervice,  laid 
out  and  victualled  on  board  the  Chatham  hulk  in  the  ri-r 
ver  Medwayy  which  laid  at  her  moorings  there,  having 
the  parifhcs  o(  Chatham  and  Gillingham  on  the  eaft  fide  of 
'  the  river,  and  the  parifli  of  Fritndjbury  on  the  weft  fide, 
but  the  faid  hulk  lay  neareft  to  the  parifh  of  Chatham : 
that  about  fix  months  before  the  faid  Jonathan  Bowler 
left  the  fervice  of  his  faid  mafter  Siborne,  the  Chatham 
JiuUl  went  into  Chatham  dock  to  be  repaired ;  and  that 
the  faid  Jonathan  Bowler  was,  during  tliat  time,  by  the 
order  of  his  faid  mafter  Siborne,  removed,  and  laid  and 
was  viduallcd  on  board  the  Stirling-CaflU  hulk,  which 
likewife  laid  in  the  river  Medway,  having  the  parifh  of 
Gillingham  on  the  one  fide,  and  the  parifti  of  Friendjbury 
on  the  otlier,  but  tlie  faid  hulk  lay  nearet-  by  a  third  of 
a  cable's  length  to  Upnor  caftle,  which  is  in  the  parifh  of 
Friendjbury  in  Kenty  than  it  did  to  the  parilh  of  Gilling^ 
ham  :  that  after  the  faid  Jonathan  Bowler  had  been  on 
board  the  Stirling^CaJile  fiulk  about  five  months,  the 
Chatham  hulk  (ot  which  the  faid  Siforne  his  mafter  ftill 
continued  boatfwain)  came  out  of  the  dock,  and  the  faid 
pauper  returned  on  board  of  her,  where  he  continued 
about  a  month,  at  the  expiration  of  which  time  he  quit- 
ted his  faid  mafter's  fervice:  that  thefe  feveral  hulks 
are  always  a-float,  and  fwing  round  with  the  change  of 
the  tides ;  and  that  the  places  where  they  laid,  were  the 
homes  of  each  of  the  veflels  refpe£lively :  that  after 
the  faid  Jonathan  Bowler  quitted  his  faid  mafter's  fervice, 
he  entered  himfelf  as  a  rigger  in  his  majei)  y's  fervice  at 
Sheemefs,  where  he  continued  to  live  and  reiide  for  about 
twenty- four  years,  and  till  his  removal  by  the  faid  order 
of  two  juftices  :  that  Shecmefs  is  a  vill,  and  maintains 
its  own  poor :  that  the  way  of  maintaining  them  is, 
that  the  grofs  fum  of  fixpence  fer  quarter,  and  no 
more,  is  ftopped  out  of  the  pay  ot  every  perfon  fcrvine 
in  his  majefly's  dock^yard  under  the  commiffioners  or 
the  admiralty  there^  for  the  fuppojt  of  a  cheft  for  the 
maintenance  of  the  poor :  that  the  ftoppaee  is  made 
on  every  perfon  ferving  his  majefty  as  aioreiaid,  indif- 

criminatelyi 
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cruninately,  and  without  any  attention  to  his  ability  '    R««  ^. 
to  pay  the  fame,  or  his  being  likely  to  become  chaise-  ?««"»*•»««• 
able  to  the  l^id  vill  of  Sbtenufs^  by  the  pay-clerks  of 
the  dock-yard  of  Chatham  (to  which  that  of  Sbefrnefs  is 
an  appendage),  before  thecommiffioners  of  Chatham  dock-  ^ 

yard,  at  the  time  of  paying  every  perfon's  wages  ;  and 
afterwards  is  paid  over,  by  the  aommiffioner  oi  Chatham 
dock-yard,  to  the  clerk. of  the  cheque  of  Sheenufs,  who 
therewith  relieves  the  cafual  as  well  as  fettled  poor  of 
the  laid  vill  of  ^htermfst  without  the  interfering  of  the 
overioers  of  the  poor  of  the  faid  vill,  who  never  received 
thefe  itoppages,  but  are  wholly  employed  in  obtainmg 
orders  of  removal ;  and  then  the  pay-books  are  returned 
up  to  the  proper  officers  in  London  :  that  this  Jomthai^ 
Bewler^  during  all  the  time  of  his  refidence  at  oheemefs^ 
had  the  ufual  deduction  of  fixpence  per  quarter  ftopped 
out  of  his  wages  by  the  pay-clerks,  indie  iame  manner  as 
every  other  perfon  in  his  majefty's  fervice  there,  as  afore* 
iaid ;  that  there  is  no  legal  rate  made  by  the  pverfeers  of 
the  Till  of  Sheemifsy  and  allowed  by  juftices  of  the  peace 
£>r  Kent^  for  the  maintenance  of  the  poor  there ;  nor  does 
any  perfon  contribute  for  that  purpofe  in  any  other  man- 
ner thaji  asaforefaid,  except  that  when  the  money  ftopped 
out  of  the  pay  of  the  perloos  in  his  majefty's  fervice  as 
afbrefaid  is  not  fufficient  for  the  maintenance  of  the  poor^ 
then  voluntary  contributions  are  coUefied  for  that  pur- 
pofe, not  only  from  the  feveral  houfeholders  and  other 
perfons  who  live  there,  but  from  thofe  of  the  ordnance, 
captains  of  fhips,  and  fuch  others  who  arc  willing  to 
contribute  thereto  ;.  and  in  which  cafe  every  contributor 
gives  what  he  thinks  £t,  and  no  mors :  that  thefe  ftop- 
pages  are  made  in  confequence  of  an  application  fome 
years  ago  from  the  perfons  in  his  majefty's  fervice  as 
aforefaid  at  Sheemefs  to  the  commiffioners  of  the  admi- 
ralty for  that  purpofe,  at  the  time  that  the  vill  of  Sheermft 
firflt  began  to  maintain  its  own  poor,  in  order  to  enable 
them  thereto.  The  feffions,  after  feveral  adjournments, 
confirm  the  order  of  two  juftices  made  for  removing 
thefe  paupers  from  Sheernefs  to  Friendjbury. — On  Friday 
2d  3^Mn^  1769,  Mr.  Robinson  moved  to  quafh  both  thefe 
orders.  He  denied xhTXBowler  the  pauper  had  gained  any 
iettlemcnt  in  FriinJfkury.  The  floating  hulk,  he  faid, 
could  give  him  none  there.  The  Chatham  hulk,  wherd 
he  lay  and  was  viftualled  for  the  firft  twelve  months  of  ' 

his  fervice,  lay  neareft  to  Chatham  ;  fo  that  his  firft  year's 
fervice  was  completed  in  Chatham^  or  at  leaft  not  in 
Friendjbury^  which  was  not  the  parifh  where  it  lay  ;  and 
be  wiis  on  board  the  Stirling-CafiU  bulk  only  fix  months. 

It 
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Rrx^.      It  is  not  ftat«d  that  he  fervcd  for  a  year  in  FritndJBurf^ 
f«fcM»sBui,Y.  yjjjj.  jo^g  j^  ^^  all  appear  that  he  did  to :  it  does  not  cvca 

appear  tha  the  ferved  his  mailer  on  board  the  Stirling'^ 
CafiU  hulk  ;  lie  only  went  tliither  for  maintenance :  bis 
mailer  had  nothing  to  do  there  ^  and  therefore  he  could 
not  be  in  his  matter's  fervice  there.  Mr.  Robinsok 
obferved  alfo,  that  though  the  places  "wh^re  the  hulks 
lay  were  the  refpcftive  homes  of  the  vefTela,  they  were 
not  flated  to  be  the  home  of  the  mailer.  He  iniifted,  that 
tl>e  pauper's  true  legal  fettlement  was  in  Sheerm/s  ;  and 
that  he  gained  a  fettlement  there  by  having  contcibuted 
for  twentv-four  years  to  the  maintenance  of  the  poor  of 
tliat  pariin  in  the  ufual  manner  in  which  the  poor  of  it 
are  lupported. — Mr.  Dunnikc  (Solicitor  General)  now 
Ihewed  caufe  on  behalf  of  the  parifh  of  Sbeernefs,  He 
faid,  that  the  prefent  cafe  was  underllood  by  the  fefiiona 
to  have  fallen  within  the  reafon  of  the  Dor/a tjhire  Cafe  of 
f«)B«irr.S.  C.  Bridport  harbour  {a).  But  the  faft  is  not  here  fuifi- 
$51.  No.  171.  ciently  ilated,  it  beinj?  flated  that  the  Stirlmg--CM;th  hulk 
^lay  nearer  .to  the  parilh  of  Friendjiury  than  it  did  to  tl^ 
parifli  oi  Gillin^ham  ;  whereas  tlie  faA  was,  that  the  hulk 
on  board  of  which  the  boy  reiided  lay  within  tli^  pariih 
of  Fritndjhury  :  therefore  he  propofed,  that  the  counfel 
on  the  other  iide  fhould  admit  that  it  lay  within  the  pariih 
of  Fricndjbury.-^^Mtyiis^.  SERJEANT  Leigh,  who  was 
couniel  for  Friendjbury^  wasfo  far  from  admitting  it,,  that 
he  difputed  its  being  the  truth  of  the  fa£t :  and  b^  faidi 
there  would  be  a  further  doubt,  Whether  the  boy  could 
gain  a  fettlement  by  only  iix  montlis  refidence  on  board 
•  the  Stirling-CaftUy  when  he  had  before  gained  a  fettlement 

in  Chatham  by  a  complete  year's  fervice  on  board  th^ 
Chatham  hulk?  However*  he  feemed  chiefly  to  rely  pi^ 
the  obje£lion  of  the  paupef^'s  having  gained  a  fubfec^uent 
iettlement  in  SheaHefs  by  contributing  to  the  mainte- 
nance of  their  poor  for  tw^nty-fpur  ye^.    He  cited 
ikySeJ^icU      2^^  ^een  v.  St.  Giles* Sy  Cripplegate  (b)^  and  St.  Mary^ 
ante,  page  lao,  Nevj'ifigton^  where  a  fcavcng^r  s  rate,  made  by  conilables 
•  yt*  245.  and  inhabitants  only,   and  allowed  to  be   illegal  and 

void,  was  yet  holdcn  to  give  a  fettlenent,  as  the  money 
collefled  under  it  was  to  be  paid  to  the  public  levies 
of  the  pariih  ;  therefore  though  tlie  Court  held  the  rate 
to  be  void,  yet  they  held  the  payment  to  be  a  contributing 
to  the  public  levies  of  the  parim,  it  being  a  pariih  cliarge, 
and  the  pariih  having  had  as  much  benefit  from  the  con-? 
tribution  as  if  it  had  been  a  good  rate  :  fo  here,  this  maif 
had  contributed  twenty-four  years  to  the  fupportofthe 
poor  of  the  pariih  of  Sbcernefs  in  the  ufual  manner. 


•  «  ^ 
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ttbogh  not  thfe  legal  one ; .  arid  that  tbc  pariih  have  had  .  ^**  *•.  . 
tqaalbencfit  fromhii  contribution,  as  if  it  liad  been  in  the^***".**"**^* 
ftrift  legal  manner  :  it  is  only  a  new  modb  of  cdlleAing 
the  motley  ;  arid  a$  the  pariih  of  ^heernefs  have  had  the 
Utry  fame  benefit  from  it,  they  oti^hl  not  riow  to  take  ad- 
nntage  of  their  own  irregularity  m  thp  mode  of  cdlle£t* 
ing.— Mr.  DVNKmo  denied  that  this  floppage  of  fix- 
pence  ^^  quarter  for  theoheftifi  fuch  a  cdntributiiig  to 
the  public  levies  of  the  parifh  of  Sheernefs  as  is  fiifiicient 
lo  gaili  a  fettJement  there.  As  to  the  cafe  cited  from  Finer ^ 
itt  agreed,  that  it  is  not  abfolutcly  neceflafy  that  a  rate 
k  ftridly  and  exadly  legal,  provided  that  it  be  acqui- 
deed  in:  if  it  bedcquiefced  in  by  the  parifh,  it  would  be 
tinrcafonaBle  that  the  pauper,  who  has  paid  it^  fhould 
iofe  his  fettlemtnt.  The  rate  there  mentioned  was  ac- 
quiefced  in  by  the  pariih ;  but  the  parifh  oi  Sheernefs  could 
never  mean  that  their  t)crmitting  their  poor  to  receive  ^ 

teiief  frdro  this  theft  mould  burthen  them  with  all  the 
workmen  in  the  dock-yard  i  this  is  ilo  rate,  iior  any  au- 
thoritative collcftion  or  obligatory  contribution  for  the 
general  maintenance  of  the  pooi:  of  Sheernefs.    As  to  it8 
not  being  itated,  Whether  the  boy  ferved  his  matter  on 
board  the  Sjiriing  Caftle  hulk,  or  riot  ?  he  ahfwered,  that 
an  apprentice  would  gain  a  fettlement  in  the  place  wherd 
he  lodged  the  laft  forty  days,  whether  his  matter  had 
Employment  for  him  in  that  place  or  hot.    As  to  Mr- 
RoBiNsoN*fe  pbfeiiratiori,  that  the  plade  where  the  hulks 
tefpcftivcly  Iky  wa$  not  ftatedtobe  the  hoine  of  the  boy's 
matter,  hfe  anfwcled,  that  it  was  ftated  here  exadly  as  it 
was  in  the  cafe  of  Buridn^Bradftocky   that  it  was  the 
home  of  the  Ihip ;  WhiCh  is  fufficicnt.     If  the  ihip  lay  in 
friendjbuiry  parifh,  the  pauper  was  dertiiiily  fettled  there 
(and,  upon  his  appealing  tfa  Mr.  Robinson  for  the  truth 
6f  that  fad,  Mr.  Robinson  candidly  acknowledged  that 
ihejuftices  at  feiHohs  did  think  th^t  the  place  where  tlie 
itirling  Caftle  hulk  lay  w^  within  tlie  parifli  of  Friendf- 
httry). — Lord  ManIfield.    It  is  in^poilible  to  make 
the  contribution  hefe  ftated  a  fufiicieht  foundation  for 
gaining  a  fettlement  uilder  the  ftatute  of  3.  f^  4.  IVilL  (sf 
MaryiC.  if.  f.  6.  {a)  which  riquifes  the  bfciilg  charged  with  («)  Ante,  ^^^ 
and  paying  his  (bare  towards  the  public  taxe^  or  levies  of  **5»  pl-»4^» 
the  town  or  pariih.    Biit  it  feems  a  great  hard(hip  upon 
thefe  men  that  they  fhould  pay  all  this  money,  and  yet 
have  no  benefit  from  it :  and  h^  e^prefledhis  difapprobst* 
tioit  of  filch  an  improper  method  of  collecting  the  poor- 
tax.— Mr.  Justice  Yates.    In  order  to  gain  i,  fettje- 
inent,  the  perfon  mutt  be  rated  as  well  as   pay .-^Ths 
WHOLE  Court  were  elear^  that  the  pauper  g^ned  no  fet- 
VoL^  il.  Q^,  tkiiiMit 
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Rtx  V.  tlement  in  Sheernefs  by  contributing  in  tkis4iunner  tc 
FKtiitptBtaT.  ^2j.j3  ^j^g  maintenance  of  their  poor.  And,  as  to  h^ 
gaining  a  fcttlemcnt  in  Friendjburjy  tlicy  fcnt  it  hack  t 
the  fcmons  to  be  re  Hated,  and  to  have  the  fii£l  afcci 
tained,  Whether  the  place  where  the  Stirling  CaJlU  hul 
lay  was  within  the  parilh  of  fV/V/i^wry,  or  not?  But, 
never  came  before  the  Court  any  more,  I  believe. 


III.  Ofthi  offcjfment  ami  payment • 

The  ajfffment^  ^49.  St.  Gilts* s^  Cripplegatej  v.  St.  Mary'%  Netvingtm 
thooib  iiie^ai    Trimty  Term,  I.  fVilL  3.  Editor's  MSB.— The  parifli  i 

rot  rmSdrihe  ^^'  ^'^'''  "^  ^^^  ^F^  oi  CrippUgate,  is,  by  the  confent  i 
fericmcm*lf  h  ^^^  inhabitants,  divided  into  four  liberlics ;  each  of  the 
hcpaid»  liberties  makes  a  rate  for  the  y^i}t;fflrffr  («)»  accordii^  1 

s.  c.  19.  viner,  the  2.  It^iiL  &  Mary^  c.  8.  f.  la  Upon  the  inhabitants  \ 
38^.  that  liberty ;  which  rates  are  confirmed  by  two  juftice 

(«)See9.Ceo.i,  ^  j^j^j^  ^y^^  ^^  rated  under  one  of  thefc  rates  was  ad 

«o,  "pi'^^nr  J"^6^^  zxHich's'Hall  thereby  to  eaina  legal fettlement.fii 

by  which  no '   it  was  objc^ed,  that  this  way  of  rating  was  void,  becaui 

fettieroent  can  the  ftatutc  direfts,  *'  That  within  twenty  days  after  th 

now  be  gained   ii  clcftion  and  confirmation  of  the^faid  fcavenger  as  afbn 

by  paying tothis  M  f^id,  the  confiahies,  churchwardens,  and  ^verfw-s  o{  th 

**  poor,  zwAfurvcyors  of  the  highways  of  the  parifhes  an 

'^  places  aforefaid,  or  the  greater  number  of  tnem,  givin 

•'  notice  unto  or  calling  together  fuch  inhahitants  of  thei 

**  rei'pcdivc  parilhes  as  aforefaid,  they,  or   the  create 

^'  number  of  them  then  prefent,  fhall  make  and  ftttle 

^*  tax,  rate,  or  aileflment,  according  to  a  pound  rate,&c. 

whenever  the  prefent  rate  was  made  only  by.  tin  conftabh 

and  the  inhabitants, — But    by  Parker,    Chief  JufHa 

FowEL,  and  Vov^is^Jufliccs^  This,  being  a   manner  c 

rating  by  confent  of  the  whole  pariih,  and  being  only  di 

-vided  among  themfelvcs  for  the  eafe  of  coUe&ing,  it  i 

bard  that  any  of  tlie  fame  pariih  ihould  come  and  ik 

that  this  is  a  void  rate,  when  it  is  acquicfced  under  aim 

the  money  rated  is  paid, — And  Paiiker,  Chief  Juftin 

ieeSC  roley't  ^^^^'  ^^£7  ^^^^^  ^^^  ^^^'^  ^^^  money  back  ag^in  ;  bo 
Poor *Laws,pa|t  Eyre,  juflice^  doubted,   J)ecaufc  it  was  a  void  rate.*^ 

M>'6;  and  19.  ^*  The  Court,  however,  adjudged  that  this  was  agoj 

Vincr'i  Abr.     fcttlement ;  for  that  as.^the  rate  was  confined  to  a  parif|| 

3i6.  Mj»«ii.     thepaying  of  that  rate  was  fufficicnt. 

950.  ^41 
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ftjD.  Rex  V.  St.  Nicholas  in  JhingJoMf  Mich,  Term^ 
),  ffilL  3*  Skin.  620. — ^An  order  of  juuiccs  n>r  fettling  a 
poor  man  being  removed  into  the  court  of  King's  Bench 
by  ctrtiwrariy  the  queftion  upon  the  flatute  3.  &  4.  fVill.  CsT 
JnarjyC^  I  r.  {a)  was»  If  he  being  M^rr^  in  theparifhandnot 
hiving  paid^  but  dying  before  payment,  or  inhabiting 
tliere  by  the  fp^ce  of  forty  days,  this  was  fuch  a 
ictdement  by  the  parent  as  to  intitle  the  children? — 
And  by  Holt,  Chief  Jufiice^  The  words  of  the  aft  are, 
'*  toje  znd'pay  ;"  and  therefore  taxation  without  payment 
is  Dot  fufficient. 
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The  words  of 
tb«  ftatute  beins 
**  ebargtd  witb 
**  and  ^^»*' an 
ajfejfm$ni  with- 
out paymtnt 
is  notfufficient. 

(«)Ant«9pagf 
119»  pi..  240* 


251.  TaUfOum  v.  Bofton^Afich.,  Term^  7.  ff^IL  3.  z.  Salt.  The  tax  muft 
523.— It  was  hdd,  that  if  a  man  be  taxed,  and  after  •>«^«»' 5  «w 
(uation  flay  in  the  parifli  forty  days  without  giving  f-'^^f'j'?"* 
notice,  it  is  no  fctdement  witliin  the  ftatute  of  3.  &  4.  ^7/.  ^*  °^  f«»«»"f  • 
tf  Mary,    c.  1 1,  unlcfs  he  pay  the  tax  ;  for  it  muft  be  »•  ^^*^  534- 
taxing  and  paying,  and  not  taxing  only,  that  makes  a  J^jJ^,^ 
icttlement,  and  is  equivalent  to  a  notice  in  writing.  6omh!'i%z^.'^ 

252.  St.  Mary   le  Moor   v.  Heavytree^   Hilary  7Vm,  Paying  an  afTciT. 
8.  IVilL  3.    2.  Saik.  478. — Facy  was  fettled  at  Heavytree,  «»«nt  on  tkt 
and  afterwards  wjent  into  the  parifh  of  St.  Mary  le  Moor^f*^^^^^^ 
h  Exeter^  and  took  a  houfe  there  of  one  pound  a-ycar,|.y^j^j'  ** 
wherein  he  lived  a  year  and  a  half)  and  paid  the  rates  and  ^^^^     ' 
taes  due  for  the  faid  houfe.    The  juftices  at  feflionsx.  show.Va« 
kid,  that  the  riJ/^/or^Afltf/if,  without  tf  r<7/tf  a«  Wj^^ii, 

was  not  fufficient  to  make  a  fettlement. — But  the  Court 
Qf  King*s  Bench  quaihcd  this  order  for  this  caufe,  and  s 

'  held  him  fettled  at  St.  Mary  le  Moor. 

253.  Reg.  V.  the  Inhabitants  of  Lancajier^  Edjier  Ternii  Tlie  tenant  ofa 
7.  Jlnne.  1 9.  Finer,  384.— It  was  held  in  this  cafe,  that  houfe  mull  be 
paying  taxes yir  the  landlord  will  not  gain  a  fettlement '^1''*' "  ^"^ 
/•  the  tenant,  for  that  in  order  to  gain  a  fettlement  und^f**^*^  ***•****'• 
the  3.  &  4.  ff^tH.  3.  c.  II.  the  inhabitant  muft  be  charged 

^lo  the^taxes  as  well  as  pay  them.  The  word  ^^  charge" 
in  the  ftatute  has  a  proper  fignification,  and  means  fuch 
tees  as  are  chargcaole  on  the  tenant. 

■ 

254.  Rexv.  Brickhill^  Rafter  Term,  7.  Geo.  I.    8.-Af^</.  A  taxaflclftd 

38.— :Two  juftices  of  the  peace  made  an  order  to  remove  f"^  ".**".   * 

«nc  Gretn   and  his  wife  and  fevcn  children  from  the  ««^*cj^|^j^,» 

pariik  of  Horewood  to  the  parifA  of  Brickhill ;  which  ord^r or  «« the/«rMf 

was  confirmed  upon  an  appeal  to  the  feffioiis  :  and  both  ''of  fucb 

the  faid  ocders  being  removed  by  certiorari  into  the  Court  **  ''n^V]  with- 

o  J  out  namiog  tU 

frfm  in  the  rate  as    "  the  occopier  of  Rofcu^tt"*  is  an  atfclfment  which,  tf  paid^wiUgeia 

e  fatieuM^— -S.  C.  eiced  a.  Burr.  Rep.  to6z.     S.  C.  19.  Vjuffs  Abr.  3S5.  utiiX 

CLa  of 
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Rixv.  of  King's  Bench,  the  cafe  appeared  to  be  thus  : — Thii 
BticxMiLL.  Qfg^  being  a  poor  man  liycd  laft  at  fiorewood^  at  a  place 
called  Rrfcois  tenement^  and  pai^l  taxes  there  by  the  name 
of  **  the  occupier  of  Rofcoe^s ;"  and  for  that  reafon  he 
and  his  wife  and  children  were  fent  thither. — It  was  now 
moved  to  qualh  thefe  orders,  becaufe  tliis  man  ought  to 
have  been  ferfonally  charged  to  pay  taxes>  otherwife  h«; 
gains  no  fettlement  by  paying  them  as  occupant  of  a 
tenement,  though  be  was  likewile  charged  as  farnur 
thereof  at  that  time  :  for  that  Word  *•  farmer"  doth  not 
prove  him  to  be  •*  occupant  ;"  becaufe  he  may  let  the 
tenement  over  to  another. — But  on  the  other  fide  it  was 
iniifted,  that  paying  taxes  by  the  name  of  **  the  occupant 
of  Rc/coe^s  tenement,'*  and  naming  him  "farmer"  or  tha 
fame  at  that  time,  is  a  fuificient  dejignatlon  of  the  per/on 
to  gain  a  fettlement  there. — And  the  Court  being  of 
that  opinion,  thefe  orders  were  quafhcd. 

An  ajfijfmtnf  on  7.^^,  Solontongham  v.  JVorplcfdoriyMicK  Term^  13.  Geo.  1. 
one  man,  and  Foley^  128. — \Ir.  BoNwicK  movcd  to  quafh  an  order 
^tSsT^  ndt*''***  ^^  feffions,  in  which  a  cafe  w^s  fpecially  Hated  as  follows : 
ruffident.  Thomas  King  had  a  meffuage  and  lands  in  the  parifh  of 
S.C.  i.Scir,  Solontongham^  for  which  he  was  rated  to  xht  teor^s  rati 
Cafc$,  X34.'  tlirec  (hillings  a  levy :  he  let  out  part  of  thcte  premif(^ 
3.  c.  19.  Vincr,  to  one  Richard  Stover  at  forty  Millings  a- year.     The 


"Whether  Richard  Stover  gained. a  fettlement  by  this 
phymefit  .?— -The  Court  feemed  to  tliink,  that  he  did  not, 
becaufe  he  never  was  taxed  ;  but  a  rule  w*as  granted  to 
Ihew  caufe.  On  Ihewing  caufe  it  was  .faid,  that  the 
premifes  were  demifed,  and  a  dedu£lion  taken  for  that 
part  according  to  the  proportion  of  the  rate  impofed  upon 
the  whole:  that  the  charge  is  the  cfitBt  ot  the  rate; 
and  in  the  prcfent  cafe  the  whole  is  charged  as  being  i{i 
the  band  of  ^the  landlord ;  and  therefore  the  tenant 
s.ik.  513.  {})3i[  not  gain  a  fettlement,  though  he  pays  a  proportionable 
9I10.620*        ^^^^  f^^  ^^  p^j.^  rented  of  the  owner.— The  rule  for 

qualhing  the  order  was  made  abfolute. 

» 

* 

U  xh$  »neff.  256.  Kind's  Fair  v.  King's  Swinford^  Eajitr  Term^ 
meot  continuo  4.  Geo.  2.  Editor's  MSS.—Tv/o  luftices  removed  tlit 

St'f^IJirte.  P^^P^**  ^^^^^  ^'"^i'^  Svjinford  to  King's  Fair ;  but,  on 
nant,  payment  appeal,  the  feffions  quafhed  the  order,  and  ftated,  That 
^T  the  occupier  the  pauper  rented  a  tenement,  with  the  appurtenances 
II  nocfuflclent.  thereunto  belonging,  for  three  years  and  upwards,  at  the; 

t^  Qf  tciT.  C»r.  i;«.  N'o.  13$.    SImw.  iz.    Salk.  523.     Skin.  6i«, 

yearly 
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forly  rent  of  four  pounds  ten  fhiUings,  in  tlic  parifh  of '^^>»6'*F^"v- 
ta^sFmTfZnd  paid  all  parochial  taxes  for  the  fame  in  his  '^''•®**  Swih. 
•srn  ri^t,  but  was  not  rate3  in  the  parifh  books ;  the  name        '^*  ** 
if  RicharJ  Cotes yihe  tenant  that  rented  the  fame  tenement 
jkfere  the  pauper,  being  continued  in  the  levy  books. — 
|Mr.Hayward,  on  thele  orders  being  removed  by  certio^ 
Ifir/, moved,  tt&atthey  migbtbequaihed ;  foralthoughit  ap* 
> feared  that  the  pauper  was  made  to^^y  the  rate,  yet  it  was 
Idcarthat  he  was  not  rated^  and  therefore  could  not  thereby 
fnoa  iettlement  under  the  3.  &  4.  WilU  l^  Maryy  c.  i  x. 
—The  whole  Court  was  of  opinion,  that  the  pauper 
U  not  gained  afettlement  in  King's  Fair^  becaufe  he  was 
not  charged  to  the  rate  witliin  the  meaning  of  tliis  fta- 

[Me ;  for  that  the  rating  there  mentioned  muft  be  taken 
Iriftly,  it  being  deiigned  to  fupply  the  place  of  notice 

fin  wnting.— The  original  order  of  the   two  juftices 

jws  therefore  <jua(hed,  and  the  order  of  feffions  con- 

[Ibned.  t 

257.  Bramley  v.  Armieyy  Hilary  Term^  9.  Geo.  2.  Burr,  The  Mng  aiTeC. 
I.C.75. — ^Two  juftices  removed  JobnCloJe  with  his  wife  ftrftt>«n«lpay- 
ffldchUdrcn  from  Jirmley  to  Bramley ;  which  order  of  re-  '^.^^"^ 
0oval  was  confirmed  at  the  feffiohs.     The  order  of  fef-  /^„^  aichooch 
tonsfpecially  ftates.  That  after  his  fettlement  at  Bramley^  ivpaki  tothece* 
be  removed  with  his  faid  iamily  and  inhabited  and  farmed  ^^  I'y  the 
hiids  at  Armley  aforcfaid,  for  which  he  was  charged  and  ^^^^^  8*»n«  - 
pid  two  quarterly  payments  to  the  land-tax  only ;  the  fef- 
lons  therefore  confirmed  the  faid  order  of  removal.    On  ^'^^\  ^^^* 
Tut/iLiy  the  1 8th  of  November  1 735,  a  motion  was  made  mL'^^^.  15^1'' 
loqualh  thefe  orders.     And  to  prove  that  it  was  a  good  ,67.  s?c. 
fetnement  in  jfrmity^  the  cafes  between  the  parifhes  of 
Oakbamfton  and  Kenton  (tf),  Rafter ^  7.  Gm.  2.    (where  a  (<t)BuiT.  S.  C% 
ride-waiter  was  holden  to  gain  a  fettlement  by  paving  the  ^^'  3    Ante, 
hnd-tax),  and  a  cafe  bct>Veen  Fofm  jindDalhury  pariflies,  P*K«*2opl246. 
^Blood's  Cafe^  Comherb.  410.  (^)  (where  Holt  faid,  that  {h)  Ante,  pafe 
payment  of  the  land-tax  had  been  holden  a  fufScient  no-  ^^o.  pi.  24^, 
tioe),  were  cited :  and  a  rule  was  made  to  ihew  caufe. 
The  counfel  who  fhewed  caufe  againft  quafhing  the  or- 
ders argued,  that  though  the  tenant  did  pay  the  land-tax 
tt>  the  colledors,  yet  as  the  land-tax  is  always  allowed  or 
itpaid  by  the  landlord,  that  payment  could  gain  no  fettle- 
ment to  the  tenant :  and  here  he  paid  only  two  quarters, 
not  the  whole  yearns  tax  ;  whereas  the  land-tax  is  an  en- 
tire tax  for  the  whole  year.    That  faying  of  Holt's,  in 
Cmberbaeb  410.  is  only  an  obiter  faymg :  it  was  not  the 
point  then  in  queftion.     In  anfwef  to  this  it  was  faid^ 
Ae  allowing  the  money  back  again  by  the  landlord  is  no 
Pbjedion ;  for  in  the  cited  cafe  of  ue  tide-waiter  {The 

0^3  ^^^ 
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Prammt  V,  Kim  V.  the  Inhabitants  q/ Oakhamptcn)^  the  money  wasTC* 
AKMI.IY.  pij  to  ijjiu  jjy  thg  collcdor  of  the  cuftoras.-— Lo&i 
Hardwicke.  The  aft  of  3. "{5*4.  ff^IL  U  Afary^  c.  ii- 
f.  6.  does  not  require  a  payment  for  a  whole  year :  th( 
payment  of  his  (hare  is  fufficient,  though  it  be  not  for  tbi 
whole  year  :  it  is  all  that  the  fiatute  requires  ;  vrhich  \t 
*'  paying  his  ihare  towards  the  public  taxes  or  levies  o 
*'  the  pariih."  He  might  not  perhaps  reiide  in  the  pa< 
rifli  during  any  one  whole  year,  but  in  part  only  of  twc 
diftind  years.  The  great  doubt  has  been,  Whetiier  th< 
Legiilature  did  not  mean  parochial  taxes  ?  But  this  hai 
been  long  ^tten  over ;  and  the  land-tax  has  been  hoJdec 
to  be  withm  the  aft,  from  the  notice  of  inhabitancy  thai 
arifes  by  the  party's  being  afleifed  and  paying  it. — Pai 
Curiam.  1  he  rule  niuu  be  made  abfolute>  and  tlte  or- 
ders  quafhed. — Both  orders  quaflied. 

• 

An  mfijfmmt  of  258.  Rex  V.  Sarrott,  Michaelmas  Term^  9.  Gee.  2.  Burr, 
to*  ***Sc  W-  ^'  ^'  73* — ^^°  juftices  made  an  order  for  the  removal  ol 
^  of  A  hoofe,  E^^isl  Lofty  his  wife  and  fon  from  Sarratt  to  Bavingtm  \ 
tn4fMymemt  by  but,  upon  appeal  to  the  fe(iions»  the  order  was  quafhed, 
the  /MM/,  will  and  the  following  cafe  ftatcd :  Exeiiel  Lofty t  being  fettled 
"^^^""^"^^"at  BovinfftoHf  marries  and  goes  to  Sarratt 9  and  there  hired 
JJJ"^jLj^f  and  lived  in  a  houfc  of  7I.  tos.  a-year»  where  m  poor^s  rati 
was  ottde  on  was  made  for  the  relief  gf  tlie  poor  of  Sarrttit  \  which 
$b*iimmdai^f^tc  was  figned  by  one  churchwarden  and  three  parifluo- 
overfeen.  ners,  and  afterwards  by  one  juftice  only.  The  laMJUniof 
Caid.  104.  a7c.  ^^  houfc,  who  never  occupied  it,  was  charged  with  this 
JS3'  .  rate;  but  it  was  ^/^  by  the  temtnt.    Another  rate  was 

afterwards  made,  which  was  iigned  by  the  pariHiioBeFS^ 
but  not  allowed  by  any  juftice  ofthc  peace ;  md  the  land- 
lord was  charged,  but  the  tenant  paid  as  before.    Both 
payments  were  made  by  the  tenant^  upon  the  demand  of 
the  overfeers  of  the  poor  of  Sarratt,    The  two  jufticet 
.  held  the  man's  fettlement  to  be  at  Bovington ;  but  the 
feifions  quaflied  their  order,  fuppoiing  that  he  bad  ac- 
quired a  fettlement  at  Sarratt* — Ma*  Coningsby  moved 
to  quafh  tlie  order  of  fe/Iions,  becaufe  the  payment  by  the 
tenant  of  this  poor's  rate,  which  was  not  charged  upon 
him  but  upon  his  landlord^  could  not  gain  the  tenant  a 
fettlement  i  fo  that  the  queftion  was,  Whether  a  poor's 
rate  charged  upon  the  landlord  and  paid  bv  the  tenant 
gave  a  (ettle^ient  to  the  tenant  ?--J^rp  riARDwiciCf} 
Cpiefjuflice.    The  charging  is  the  principal  aA,  as  it  inr 
fcrs  notice  to  the  parilh  ;  but  both  are  neceilary. — L^c» 
yuftice.     A  charge  upon  the  tenant  and  payment  by  bim  we 
>oth  ncceiiary  to  gain  him.a  fettlement.' — Page,  Jufti<'y 
ipemcd  ^Ifo  to  thia|^  thftt  the  tenant  muft  be  charged  ^< 
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#ell  as  pay  hi  order  to  acquire  a  fettlement.    But  a  njle      Re»  v-  • 
was  granted  to  ihtvf  caufe;  and  after  it  had  been  argued,    Sarkai  t. 
— LoR0  HARiywicKE  repeated,  The  aft  requires  borii  a 
dttrgcand  payment,  and  here  is  only  a  payment  without 
adiai^     1  tliink  the  charging  is  the  principal  thing, 
far  that  is  the  aft  of  the  parifli:  it  may  be  that  they 
would  not  charge  him  for  fear  of  making  him  a  pa-^ 
tifliioner;  however,  diey  have  charged  the  landlord.     If 
At  hand  that  pays- the  rate  were  to  make  any  difference,  ^ee  Rex  v. 
Ihtt  would  put  it  in  the  power  of  the  officer  who  receives  **»<^fwick, 
the  rate  to  charge  the  parilh,  by  receiving  it  from  a  per-  ^[*^qI^I"^ 
ba  never  charged  with  it. — The  order  otfeffions  was  ac-  buW.  s.*c%6f« 
oorcKngly  quamed,  and  the  original  order  of  two  juftices  antf  peft.  pa^fe 
afirmed.  23$,  pi:  264. 

«^  Ii€x  V.  TFartk^  Aftchaelmas  Term^  10.  Geo.7..  Burn  Belny «l»iftd 
S.  C.  M. — A  motion  was  made  on  the  laft  day  of  Trinity^^^J^f^'^ 
firm  laA  to  quafh  an  order  of  fcffions  confirming  an  or-^  pofon^k 
der  of  two  juuices  for  the  removal  of  Mary  Simmons  and  living  upoo  Imi 
herfeuir  children  from  Merflh'jm  to  Worth,     The  cafe  own  eftatCyWiU 
ftated  in  thedrdcr  of  fcffions  is,  That  one  Francis  AW- RW"***  •'"•«• 
^  with  bis  wife  and  children  Came  into  the  parilh  or{^*»^^^* 
fibam  in  Surrey^  by  certificate  dated  in  February  1709  *  cftatc  i»ii«  of 
that  about  Michaelmas  1^26,  Afary  Simmms^  the  daughter  the  value  of  30U 
of  the  (aid  Franc* s^  intermarried  witli  one  Robert  Scott^  a  ^-fcpoft.  pi, 
Seoitbmannot  having  gained  ^ny  fettleinent  in  England  :^^^' 
dkatone  Mary  Harbour^  a  widow  and  grandmother  of  th'C:. 
fcid  Mary^  had  purchafed  three  feparate  tenements  of  one 
lm^#  in  Merfdyam  aforefaid  ;  and  being  fo  pofle(Ied,.in 
fionmleration  of  a  marriage  then  lately  had  between  the 
&id  Sc0it  and  the  faid  Mary  Simmons^  by  her  deed  of 
fec^xnent  dated  ^2d  O&ober  1726,  did  bargain,  fell,  alien, 
enfeoff,  remifC)  rekafe,  and  confinu  one  of  the  faid  tene« 
ftients  ^nd  its  appurtenances  m  Merftham  aforefaid,  to 
hold  to  the  faid  Scott  and  his  wife  and  their  afligns  for 
the  term  of  their  natural  lives;  and  from  and  after  their 
death,,  tbefi  to  the  ufe  of  the  heirs  of  the  body  of  the  faid 
kiAert  on  the  body  of  tlie  faid  Maty,  and  for  want  of 
fiicb  ifliie,  then  to  the  ufe  of  the  right  heirs  of  the  faid 
Mary  for  ever,  and  to  no  other  ufe  or  behoof  whatever  :  • 
Aattfae  faid  fi^obert  and  Mary  entered  into  and  dwelt  in 
the  faid  tenement  foon  after  the  date  of  the  faid  deed  of 
feoffinent;  and  continued  there  till  about  Aftchaeknas 
1735  ;   in  which  faid  tenement  they  had  four  children      ' 
bom,  all  under  fevcn  years  of  age ;  and  have  fincc  let  the 
(kid  tenement  to  one  John  Mortis  for 40s.  a-year :  that  the 
£iid  tenement  was  at  .the  time  of  the  execution  of  the 
fitid  deed,  and  ftill  is,  under  the  value  of  30I.  :  and  that 
^  faid  Rebert  Scott  hath  been  charged  to  and  paid  the 
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Rfx  9.       land-tax  for  the  faid  tenement,  ever  fince  the  date  of  the 

Worth,      fj^jj  j^^j  ^f  feoffment.    Upon  this  cafe  the  feilions  dif-s 

mif^  the  appeal,;  an^  confirip  the  o^der  qf  the  tw^o  juftices. 

The  exception  t^ken  to  this  order  of  fe(Tio.ns  wa^.  That 

Jkobirt  Scott  had  gained  a  good  fettlemei^t  in  Merjiham^  by 

bein^  charged  to  and  paying  (he  laA4-tax  ther^,  whil^ 

he  hved  iipo<\  his  o\|vrn,     though    it  wf\$    under  30U 

in  value,    and  conveyed  tp  him  fince  t^e   making  of 

|V^ Bivr.  S.C.  9.  Geo.  I.  c.  7.  f.  5.    A  rule  was  made  to  flicw  caufc  vifhy 

W».  13s.  S.F.  bpth  thefe  orders  (houjd  not  b^qu^fhed ;  which  wau»  now 

made  abfolute>  without  defei^ce^ 

The  ptrfon  in  a6o.  Resf  v,  Brqmjhfxw^  Michaelmas  7/rffl,  IQ.  G^tf.  a^ 
poflfeffion  who  g^;.^.  5.  c.  98.— The  order  of  feflioms  ftates,  That  Richard 
wtc  b^ri«Mt»  ^^^^^  came  into  that  payt  of  the  parifli  iyhich  is  in  thct 
aflefledg^no^u^^  o(  Seutbompiofiy  and  to(>k  a  h9ufe  there  of  ^arpn 
rettiomenty  mU  Knight  at  the  rent  of  3I.  for  one  ye^r ;  andi  that  th^  hpafe 
though  the  per-  was  there  charged  tp  the  poor-rates  in  manner  fp^owing,^ 
^°"?f*^i!:^  t^at  is  to  fay,   ^n  the  poor-rate  made  for  the  year  17  34^ 

m^TthcTtS.  r  ^^''^«  ^^^^^  "•  ^*^^^  ^^^  *^  ^*<^^  ^^"^^^  ^-^  ^^^ 
and  to  whoca  it  in  ^^  poor-rate  ^lade  for  the  year  1735,  ^*  Aaron  Knight 

was  paid.         ^s  i^,  ditto  for  the  little  houfe  6d.i    which  fai4  houie 

paid.  iPi.        called  the  other  houf?  in  the  poor-rafe  iox  the  year  1734^ 

'   '  ^*        ^nd  the  little  hpufe  in  the  poor-rate  for  the  year  1 735,  i\ 

the  fame  houfe  in  which  the  (aid  Richard  Ireland  hved  ; 

that  the  fai^  Aaron  Knight  was  oyerfeerof  the  poor  of  that 

part  of  the  pariih  of  Bramjhaw  which  is  in  the  county  of 

Southampton^  and  coUeded  the  faid  ratesi :  and  that  the 

i*^id  Richard  Ireland  paid  to  the  faid  feveral  poor-rates  ; 

and  after  the  firft  payment  to  the  faid  poor-rates,  he  livecl 

in  the  faid  houfe  for  the  fpace  of  two  years  ^nd  upward. 

— Lord  Hard  wicKE  was  abfent;  hut  cy  tlie  three  other 

Judges,  Here  is  an  exprefs  charge  uppn  the  owner  of  the 

houfe,  not  upon  the  tenants  and  it  is  a  fettled  pointi  that 

a  perfon  muft  be  rated  as  well  as  pay,  otherwile  he  gain^ 

no  fettlement.     Hilary^  4.  Geo.  2.  a  cafe  out  of  Stafford-' 

y>&/Vr  (between  the  p^rifh^s  of  Kinversixxd  King/winford)^ 

where  one  man  was  in  poiTeiTipn  and  paid  tlie  rate,  but 

the  other  was  rated;  it  was  held,  thatt^ie  perfon  in  poft 

U^  Vidt  Burr,  ^^^^o",  who  only  paid  the  ^ate,  gained  no  fettlement  (a). 

S.C.     Kb.  21.  13S.  Rex  V-  lohabitants  of  Uflfcalmcy    puft.  pai^  233,  pi.  a6t.  aod  No* 
14.8.    Rex  V.  Itihab/tanu  of  PatnCwicl^,  poR.  page  i3^«  \\  xhA\ 

A  father afleffed  a6 1.  Rex v» Lower  Jf^aIton<f  Hilary  Ter^m,  \0*  Geo* 2.  Burr, 
in  hu  own  name  5,  Q^  lOQ.— Twojiuftices  fcii^oved  Jofeph  fVilfon,  Ellen  his 
^theh^r^  wife^^/i%tfi^/i,^f.fa^r.  their  children  fromthetownlhipof 
hii  Ton  on.  co^i-  Lower  t^altonlQ  the  townftxip  qfJppleton  in  Che/Aire.  The 
dition  of  bcin^  maintained  by  him ;  the  fon  lived  in  the  houfe  for  a  yw,  and  ^d  aH 
taxes,  but  w«s  not  raud :  and  for  thit  itafon  be  gained  no  fectleroeot. 
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ibffions,  upon  appeal,  vacated  the  order  of  the  two  juftices.      R«x  «• 
The  cafcihtcdby  thcorderof  feffions  was  thus :  Jt^n  mU  ^*^"  ^•^^ 
yi«,  father  of  the  pauper  Jefefb^  about  ten  years  ago,  when  * 

the  faid  Ifofepb  was  apart  of  his  family,  rented  a  farm  of  1 81, 
a-year  in  the  townmip  of  j^ppUun^  Which  the  father  hel4 
for  one  whole  year,  and  during  that  time  lived  upon  tlie 
6id  fami  in  the  faid  towi>  of  Afpleton  \  and  his  fon  Jofeph^ 
as  SLpart  of  his  family,  with  him  during  that  whole  year: 
the  Mid  Jcbn  the  father  afterwards  lived  in  the  fajd  tpwurr 
fhip  of  Ja,  in  a  tenement  there  of  about  ^I.  a-year  value  r 
in  which  laftyear  the  faid  Jofeph  iqarried,  and  lived  with 
bis  wife  and  family,  feparate  and  apart  from  his  £ither,  \xk 
another  tenement  of  fmall  value  for  feven  years  in  AppU^ 
/Ml  aforefaid :  afterwards  his  father  having  an  eftate  of 
about  3L  a-year  in  l^ower  Walttnny  for  which  he  wsfs  taxe4 
in  hi$  own  right,  and  gained  a  fettlement,  agreed  with 
bis  Cud  fon  that  he  fhould  hold  the  fame  for  a  year,  and, 
inftead  of  payingrent,  ihould  maintain  his  father ;  whicl]\ 
he  accoidingly  did :  and  his  faid  fon  and  family  lived  in 
the  faid  tenement  for  one  ycSar>and  his  father  with  him  3 
^d  the  faid' T^^ii  that  year  paid  taxes  for  the  faid  tene- 
ment of  3!.  a-year  in  l^wer  IValton^  but  was  not  rated  in 
his  own  name,  but  in  his  father's  name ;  and  afterwarda 
continued  there  till  he  was  removed  by  the  above  order* 
The  feflions  held,  that  ^ofiph  Walton^  kllen^  iic  by  reafon 
oftbeprcmifes  abovc-mentionedi  gained  a  fettlement  in 
^he  townfhip  of  Lower  fi^aliofif  and  therefore  vacated  the< 
order  of  the  two  juilices.    The  objedion  to  this  order 
offdfiomwas,  wxjofepb  Walton  the  pai;iper  was  not 
rated)  though  be  paid. — ^Per  Curiam.  He  muft  both  bo 
rated  and  pay,  in  order  to  gain  a  fettlement. — A  rule  was 
made  on  the  iirft  Saturday  in  this  Term  to  (hew  canfe 
why  this  order  of  feflions  fhould  not  be  quafhed,  and  the(«)  ri^Bonvi 
priginai  order  affirmeci ;  which  ^y^s  qqw  ii^ad^  abfolute,s.c.  No.  st^ 
withom  de^nce  (tf }.  %u\^.m€fr4. 

262.  Rexv.  Uffcuhne^  Trinity  Term^  30.  Geo*  2t  JI/SS.  ApcHbnwh^ 
r-^yobn  Hindy  the  pauper,  purchafed  a  tenement  in  5r,P«rehaf«i«€ot. 
SidweiPs^  for  which  be  gave  81.  in  money,  and  a  note  fo*'S**,^,^foL-2 
4I.  more.    He  lived  upon  the  tenement  with  his  family,  y^^t^,  thc^ 
and  was  then  rated  to  the  land-tax  for  the  year  1746  miand.ux  uA 
the  following  manner :   **  Occupier  late  widow  Hooper%  pair's  we  ia 
V  now  John  Hind's,  tenement  i2l."    Ho  was  alfo  rated  to fi"«^^y » *!  ~- 
the poor's  rate  for  the  year  1746  as  follows:  *< Occupier^  Hwj^'tMw 
t*  0/ late  James,  Hioopei''s  tenement  3-4ths  ^^week  ;"  and«  ifin^t  |*'an<s 
for  the  year  1747,  in  the  following  manner :  "  Occupierltwaibeid,thac 

4*  of  late  James  kooper\  now  ///W's,  3-4ths  per  week.'**?  ^*»«8  P^ 

ttimt  rsfei  si^io* 

^  a  (eulemenc,  notwUhfUnding  the  purcliafe  yat  kfs  ihan  3ol.ayear.—- B«fT,$.C«43^ 
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Rf.x  •.      He  lived  upon  and  paid  according  to  the  faid  rates  for  his 
Uf/cvlmx.  faid  tenement  for  aoout  one  year,  and  then  fold  it»  and 
went  to  reiide  at  Uffculnu*   The  feifions  were  of  opinion9 
that  J.  H.  did  not  gain  a  fettlement  in  Sidwell  by  being 
liltted  and  paying  as  aforefaid,  the  coniideration  being  un* 
der  30I.  The  queftion  before  the  Court  was,  Whether  a 
,  gerfon  occupying  a  tenement  of  which  he  is  the  pro- 
prietor, and  which  he  purchafed  for  Icfs  than  30I.  gahis 
a  fettlement  by  being  rated  and  paying  to   the  public 
(axes  of  the  parish,  notwithAanding  the  9.  Geo*  i.  c.  7.  ? 
— Lord  Mansfield.     It  wiJl  be  necelfary  to  confider 
how  the  law  ftood  before  the  a&  of  9.  Geo.  1. ;  for  the 
feilions  have  confounded  d liferent  ftatutes  and  different 
qualifications.     Before  the  9.  Geo,  i.  whoever  had  a  pro- 
perty of  his^own,  however  fmall  it  might  be,  was  notrc- 
moveable  from  it ;  and  this  being  in  confequence  of  bis 
property  and  inhabitancy,  he  gained  a  fsttlement.     This 
wa$  found' to  encourage  men  to  gain  fettlements  by  the 
»ioft  trifling  purchafes  ;  for  by  one  Ihilling  a-ycar  pur- 
eliafe,  and  livmg  forty  days  in  a  parifh,  a  fettlement  was 
gained  there.     At  that  time  there  were  alfo  other  ways  of 
gaining  fcttleipents  ;  as  by  the  3.  £jf4.  ffllLbf  Mary  exe- 
cuting a  public  office  for  a  year,  or  by  being  charged  to 
arid  paying  a  {hare  towards  the  public  ^taxes  of  the  pari(h. 
But  no  abufe  arofe  from  thefe  laft  methods,  bvcaufe every 
parilh  might  avoid  choofing  fuch  men  pariih  officers,  or 
alieiling  theip  to  the  taxes.    But  they  could  not  prevent 
fraudulent  purchafes,  nor  could  they  remove  the  pur- 
differs  I  therefore  the  ftatute  9.  Geo.  i.  c.  7*  raakts  apro- 
viiion  to  avoid  thofe  fraudulent  purchafes,  by  direAing 
that  no  pecibn  (hall  gain  a  fettleoient  by  virttte  of  any 
purcbafe  whereof  the  coniideration-money  hnajide  paid 
amounts  not  to  30I.  for  any  longer  time  than  they  arc  refi- 
dent.  The  conftVufiions  that  have  been  made  of  this  aft  by 
this  Court  (hew,  that  it  has.  been  the  opinion  of  the  fudges 
that  this  a£t  was  only  intended  asa  provifion  againft  frau- 
dulent purchafes ;  for  it  ba$  been  held  not  to  extend  to  legal 
purchafes,  as  by  dcvife  or  remainder,  becaufe  as  no  fraud 
can  be  intended  from  thence,  they  arc  held  not  to  bcwitliin 
U\  Rex  V.  n-  the  purview  of  tlie  ftatute  (a).    What  then  ia  tlie  prtfent 
n.in^iup,  Tri'n.  ^afe  ?  \x  is. that  a.  man  has  been  rated,  and  paid  for  an 
Term,  e.Geo.j.  ^{(^x.^  purchafed  by  him  for  lefs  than  30!.     Why  fhould 
be  then  not  gain  a  fettlement  ?  The  ftatute  does  not  fay 
that  he  (ball  not,    Two  arguments  have  been  ufed  againu 
this   nfian*8  fettlement.    Firft>  That  the  eftate  is  rated, 
and  not  the  man:  as  to  the  poor's  rate,  that  is  a  perfonal 
tax,  and  to  be  laid  on  perfonal  eftate  as  well  as  renal ;  and 
if  9  perfpn  i§  very  poor,  h^  ought  not  tg  be  taxed.    The 
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ftto  is  on  the  tenement  late  Hwper*Sj  now  HifjiTi^   fo      R«x  v. 
iris  a  tax  on  Hin^&.    The  fecond    argument  is,  that  UftcwL**. 
of  neceffity  a  roan  muft  be  iated,  and  that  if  fo,  it  is  a  re- 
peal of  9*  Geo.  I.  ;  but  I  deny  that  every  man  fliould  be 
fated.     The  17.  Geo,  2.  fiiys,  that  where  there  is  a  fraii- 
chife  to  be  enjoyed,  a  roan  ihall  not  be  left  out  to  de- 
prive him  of  his  francliife.    Now  that  a£fc  does  not  faj 
that  every  roan  (hall  be  rated  whether  able  or  not,  and  it 
is  a  good  defence  to  a  rate  to  fay  that  he  is  poor  and  nn-f 
dsJe  (o  pay ;  and  you  may  object  a^nft  a  man  who  wants 
firaudakntiy  to  be  ratea  to  gain  either  a  fettiement  or  a 
firanchib.    We  are  all  clear  that  the  trae  intention  of 
(he  9.  Ggo.  I.  was  to  prevent  a  fettiement  by  inhabitancy, 
by  a  purcfaait  under  30L  ;  but  if  he  is  rated,  or  ferves  a 
public  office,  by  that  mode  fuch  a  perfon  may  require  a 
fettiement.    It  is  but  juftice  tliat  if  a  perfon  has  contri- 
buted to  the  poor  of  a  parifh,  that  he.fhould  be  fujpported, 
when  h^  vntiited  relief,  by  tliatpariffa. — Order  of  feffions  («)  Burr.  l.<x 
iDuft  beqiia&ed  {a)*  43o« 

-   463.  Rex  Vn  Chidingfold^  Hilary  Termy  3©.  Ged.2.  Burr.  The  being  af- 
&  C.  415  -—Ma.  AsTOK  had:  moved,  on  Saturday  29th  '*^*:**  **>  *"* 
Jamary  laft,  tO  quafh  an  original  order  of  two  juftices  T'^i^lnVii' 
made  for  the  .removal  of  Richard  Graffuntj  jinn  his  wife,  gain*  fettles 
and  their  throe  children  {Giorge^  Jtin^  and  Richard)^  horn  monu^ 
Brwtf/bai  in  Hants  to  Cbidingfold  in  Surrey^  and  alfo  the 
efdcr  of  feffions  confirming  it.    He  did  not  ftate  the  cafe 
particalariy,.  but  merely  the  queflion,  Whether  the  te^ 
nant's  paymgthe  land-tax  (which  was  allowed  him  again 
by  his  landlord)  amounts  to  fuch  a  notice  as  ihali  gain 
the  tenant  a  iettlement?  The  feffions  were  of  opinion 
diat  it  did  not. — Mm.  Aston  inixfted  that  it  did;  and 
cited  Eaftcr^  7.  Qeo.  a.  JB.  R.  Rex  v.  InhabHunU  of  Oak" 
homptan  (3),  where  a  tide-waliter's  being  taxed  to  the  land-  {h)  fidt  Burr. 
tax  for  hic  falary  was  holdcn  to  be  notice  within  3.  (^  ^'  ^«  PHP  5. 
4.  J^til,  far  Afcry,  c.  n.  f.6.  and  that  he  thereby  gained  a  ^J'  ^ 
(ettltment,  even  though  it  was  paid  by  the  collcftor.  p|'^*^6*^**^ 
HUaryj  9.  Geo.  a.  B.  R.  Rex  v.  Inhabitants  of  Bromley  (c),  CO  nJt  Borr. 
wheye  the  being  afleiled  and  paying  two  quarters  only  to  s.c.  page  75. 
the  land-tax,  was  holdcn  to  gain  a  fettiement  (d). — ^And  ^'  ^^' 
now  Mr.  Gould  (who  was  to  have  fhewn  caufeagainft  p\X*^^^  *'^ 
the  rule  for  quafhing  thefe  orders )  very  candidly  ackno w- 
Icdgcd  tliat  he  could  not  fupport  them;  thcpointbeing^^)?**  •*""'« 
already  fully  fettled  by  former  determinations ;  whereupon  rjs^^irf^o 
the  rule  for  quafhing  them  vyas  jnade  abfolute. — Both    "*    *  '   ' 
orders  aualhciC 

5164.  Painfwici 
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Un«fcr«i  aflUr-  264.  Palnfwick  v.  Cirencefiery  Trinity  Term^^  JI.  Ge&.  a* 
IhiTrnTn^r*"  -8«''^*.*-^-46s.--Mr.  Morton  (hewed  caufe  againft 
••  Th^s  ciij-  quafliing  tlie  two  following  orders ;  Two  juftices  removeci 
•*  ford  or  H'  If aac Moorman^  Hefterhisvf'ik^  and  fVilliam^Th^mas^  Hefur^ 
•'  nam**  if  the  Afin  and  ^ar  their  children  from  Cirencefter  to  Painftvickj 
ficcading  imnHt  \^i)^  \^  yjj^^  countv  of  Glouetfter ;  and  the  feffions  con- 
[hMs^aOcfftd*  fi^n^^d  their  order.'  The  fpecial  cafe  ftated  upon  the  or- 
andnkeare.  deroffeffions  was,  That  on  the  i^th  of  SeptemStr  1737 
ctipt  for  them  tlie  pauper^  I/aac  MMrman^  was  bound  apprentice  by  in- 
frorothe  over-  denture  to  one  Henry  Phitps^  of  Painfwicky  tayior»  for 
feers  in  his  vwn^  fcven  years,  and  lived  witn  him  as  his  apprentice  uncier 
Tilemtontcn-'  ^^^  ^^'^  ii>denture,  in  the  faid  parifh  of  Painfu;ick<^  for 
ing  him  in  die  three  years  and  upwards;  and  then  the  faid  Phipfs  &ilmg, 
rate ;  for  it  ii  the  faid  Iffiac  Moorman  left  him,  and  never  returned  to 
not  neccffary  to  jjjjjj  again;  th^t  in  the  year  1753  the  faid  Ifaac  Moorman 
^atnfnf  ^u  ^^'^^  ^  houfe,  lying  in  the  faid  parifh  of  C/r«ff£/3r«^,  of  onq 
!(?nd  of  fe|tle-  Xh^nitts  Cli£ird  for  a  year,  at  the  yearly  rent  of  32s.  6d. 
mept,  that  the  and  agreed  to  pay  the  land-tax  and  poor's  taxes,  and  all 
Decupier  fliouW  other  taxes,  for  the  faid  houfe  for  die  fiud  year :  that  the 
^  ^X^**^  poor's  rates  of  the  faid  parifli  of  CirenQeJter  being  pro- 
'^^^^  duced  in  court  at  the  faid  trial  for  the  fatd  appeal,  it  apr 

peared  from  them  to  the  Court  that  the  poor's  taxes  for  the 
laid  houfe^  during  the  year  the  bSA  Ifaac  Moorman  rented 
the  fame,  were  rated  or  charged  in  the  manner  following, 
vtK^  ^*  Th$mas  Cliffmrdr  or  tenant :"    that  tlie  faid  Ifaac^ 
Moorman  occupied  the  faid  hQufc  during  the  faid  year  for 
which  he  took  the  fame,  and  more,  and  paid  the  faid 
yearns  rent  and  the  land-tax  and  poor's  rates  and  all  other 
parochial  taxes  for  die  fafd  houfe  during  the  whole  timo 
that  he  fo  as  aforefaid  occupied  the  fame  houfe ;  i^nd  bad  fe* 
veral  receipts  given  to  him,  in  his  own  name,  by  the  over* 
feers  of  the  poor  of  the  faid  parifh  of  C!fr#iir^^rf6rfe veral 
payments  by  bilQ  to  them  made  to  the  poor's  rates  of  the 
fame  parifh,  one  only  of  which  receipts  was  produced  and 
read  in  court  at  the  faid  trial ;  but  that  die  faid  Ifaac  Man'- 
man  did  not  know  whether  his  name  was  or  was  not  in«« 
ferted  in  die  faid  rates  }  and  that  the  faid  Thomat  Clifford^ 
during  the  whole  time  of  the  faid  Ifaac  Moorman^  fo  occu-« 
pying  die  faid  houfe  as  aforefaid,  lived  6ve  miles  diihint 
from  ^le  faid  parifh  of  Cinncffier  (tfO-<-*'MR,  Vernon: 

(«)  Tidi  (l«t.  5.  (isf  4  HVL  .^  I3S.whcreLo>^MAlllrIBl.9feelB< 

j^farjr,  c.  ii.  f.  6.  apd  Rex  V.  Inha-  to  fay,  that  tbe  naming  the  pauper 

Nt^nts  of  Snrratt,  Burr,  S.  C    page  to  be  the  tenant  is  not  neccilary,  (<r 

73.  No.  21.  where  it  was  adjudged,  that  it  may  be  without  that  be  fuffi<i 

tliat  the  perfon  mufV  he  charged  as  cient  notice  of  hia  being  aa  inha* 

well  aa  pay.     And  vide  Borr.  S.  C.  biiant^ 


Ilex  V.  Inhabit^ta  of  U^cvlme^No^ 


moved 
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moved,  on  Saturday  6fh  May  1 758,  to  qua(h"thcle  6r<Jcrt.  P>^<  iti^ic* 
Hcinfiftedthat  this  man  was  fumckntlychareed  tcrnotify  Cmikch- 
to  the  pariih  oiClrenceJler  that  he  was  an  inhabitant  there ;        ^''^ 
and  confequently  he  gained  a  fettlement,  he  faid,  ifi  G" 
Ttncifier  by  the  payment  of  the  rates  with  which  he  was  for 
cfaaiged. — Mr.  Morton  noW  (hewed  caufe  ;  which  caufd 
ivasytbat  this  pauper's  fettlement  was  in  Pain/wick^  and 
that  be  had  not  gained  a  new  one  in  Cirence/itr,  becaufe 
lie  was  not  rated  there.  The  cafe  in  2«  Strange^  1023,  Rex 
V.  Inbabitanis  9/ Bvumgdm  [a)^  proves  exprefsly  that  the  («)  Sirj«hn 
party  muft  be  rated  in  order  to  gain  a  fettlement,  for^*^*"8«l'"«»»^* 
that  the  rating  is  die  aft  of  the  parifh,  and  is  what  gives  ^^f^^J^^ 
a  fettlement ;  now  it  is  only  the  houfe,  here»  of  Thomas  Should  be  Rex 
CEffkrd:  but  this  man  {Ifaac  Moorman)   hiihfelf  is  not  t^.  Inhabiumt 
xated;  he  is  neither  cxpre&ly  named,  or  even  perfonally  ^^«^'^»"«    *** 
hinted  at.     Mr.  Astok,  cotara^  forquafhing  theorders,f  *\^T'  tj^' 
obfervcd,  that  the  man  is  here  rated  :  for  it  is  faid,  that  an?pa^'e  os"' 
the  poor's  taxes  for  the  faid  houfe  during  tlie  year  that  No.  29.  and 
the  ikid  Ifaac  Moorman  rented  the  fame  houfe  were  thus  l»s«  100.  No. 
lated  or  charged,  vi%*  Thomas  Clifford^  or  tenant ;  J.  e,  3o- ^P'<»*^^' 
C/jf^riTftenant^  which  is  aperfonai  rate  :  but,  however,  Amcpage  xio 
rating  the  houfe  is  enough.    The  cafe  in  2.  Salk.  478.  pi.  %^%^        ^ 
between  the  Tht  Inhahitants  of  St,  Mary^h-More  and  Heavy  ^ 
Tree  is  in  point>  that  a  rate  for  a  houfe  is  fufficient  with- 
out a  rate  on  his  perfon.— The  three  Judges  (6)  were  W  I^«i> 
clear  about  this  matter,  that  the  pauper  was  fufBciently  Mansfield 
rated  to  gain  him  a  fettlement  in  Cirence/ier.—MK.  Jus-  ^e'o^chy-''  ^' 
Tic£  Dennison  thought  that  the  Court  ought  not  to  court. 
be  over-nice  and  critical  in  requiring  a  fcrupulous  ftrift- 
nefs  as  to  the  form  and  terms  of  rating  perfons :  and  he  even 
hinted  that  rating  the  houfe  only  might,  for  aught  that 
he  law  to  the  contrary,  be  fufficient^  for  the  pariih  could 
not  but  know  who  was  the  occupier  ;  therefore  he  held 
this  to  be  fufficient  to  gain  hi^i  a  fettlement,  having 
paid  the  rates  accorditigly. — Mr.  Justice  Foster  alfo 
held)  that  this  was  a  fufficient  notice  to  the  parifh,  though 
the  tenant  was  not  particularly  and  exprefsly  named  by 
his  own  proper  name. — Mk.  Justice  Wilmot  held 
this  to  be  equivalent  to  naming  him :  it  is  not  neceflary 
that  be  (hould  be  exprefsly  named.    He  faid  it  had  been 
lately  fo  determined,  though  he  did  not  recolleft  the 
n^aieofthe  particular  cafe.— •Both  orders  quafhed. 


26X,  Rex  V,  Inhahitants  of  Fulhamy   Michaelmas  Term^  A  twi  aht 
53.  Geo.  a.  Burr.  S.  C.  488. — Two  juftices  removed  Jlice  who  is  ajpffJ 
Swii,  widow  otjohn  Brooks,  and  her  four  children  by  3''„d***]*^'*;j^**' 
dmt  to  tbecoHedors,  thereby  gains  a  fettlement,  although  he  is  allowed  the  fame  again  bjr 

hinx 
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Stapleton    Stoficy   Stanton  in   the   county  of   Leicefter  to   StapUien 

v.Stomet    jj^  j^Q   {zm^   county:  and   the   fcffions,  upon  appeal, 

TANTOK*    confirm  their  order,  ftating  die  following  fafts  : — The 

laid  John  Mortimer  having  gained  a  fettlcment  in  Stapletony 

went  afterwards  to   live  with  his   mother,  as  part  of 

her  family,  at  Stoney  Stanton^  where  Ihe  had  a  lioufe, 

and  a  fmaJl  parcel  of  land,  which  (he  occupied  herfclf. 

Whilfthe  lived  with  his  mother,  he  was  in  two  rates  on 

houfes  and  lands,  only  (and  not  upon  perfonal  eftate), 

in  the  faid  parifh  of  Stoney  Stanion\  the  one,  a  poor's  rate 

made  the  loth  day  of  O^laber  1765  ;  the  other,  a  church 

rate  made  the  9th  day  of  Jprii  1 766  ;  -  both  of  which  were 

for  defraying  the  expences  of  the  year  1765.     He  was 

^  cliarged  as  occupier  of  the  land  belonging  to  his  mpther  i 

and  paid  fuch  afleflfments  ;  although  he  did  not,  during 
any  part  of  that  year,  occupy  the  whole  or  any  part  of 
tiiat  land,  or  any  boufe  or  other  land  in  the  faid  parilh  of 
Stoney  Stanton.  At  Lady- day  1 7 66,  and  not  before,  he 
entered  upon  his  faid  mother's  faid  land^  at  the  yearly 
rent  of  5L  los.  and  occupied  the  fame  till  the  Chrtfimas 
following,  and  no  longer;  but  neither  was  charged  with 
nor  paid  his  Ihare  towards  any  of  the  public  taxes  or 
levies  of  or  for  the  faid  parim  of  Stoney  Stanton  fpr  the 
time  he  occupied  the  faid  land  ;  and  there  was  not  any 
other  pretence  for  the  faid  John  Mortimer  and  Sarah  his 
wife  and  Elizabeth  their  daughter  or  any  of  them  having 
gained  a  fettlement  fubfequent  to  that  gained  by  him 
in  the  faid  parifh  of  Stapleton^  than  his  being  charged  and 
paying  to  the  faid  twq  rates. — Mr.  Dunning,  Solicitor 
General^  had  moved,  on  Tue/day  the  14th  inftant,  to 
quafli  this  original  order,  and  alfo  the  order  of  feffions 
'which  confirmed  it.  He  faid,  tlic  jufticcs  had  quite 
iniftaken  the  law  ;  for  that  the  pauper  had  clearly  gained 
a  fettlement  in  Stoney  Stanton,  by  having  been  rated  and 
paid  his  (hare  towards  the  public  taxes  or  levies  of  that 
parifh  ;  which,  by  the  3.  &  4.  PHIL  H  Mary,  c.  1 1.  f.  6* 
,  IS  made  equivalent  to  delivery  and  publication  of  a  notice 
(i)  Vide  ante>  in  writing,  (tf) — Mr.Wallace  nowfhewedcaufeagainft 
page  219.  quafhing  thcfc  orders.  His  argument  was,  that  the 
f\.  140,  equivalent  to  notice  prefcribed  by  that  ftatute  is,  "  being 

'*  charged  with  and  paying  his  marft  towards  the  public 
**  taxes  or  levies  of  the  parifh  :*'  fo  that  the  charge  muft 
be  in  proportion  to  what  he  occupied.  But  this  man 
occupied  nothing.  It  could  not  therefore  be  charged 
as  his  fhare  :  it  was  his  mother's  (hare.  Confequendy, 
he  is  not  within  the  terms  of  this  claufe  of  the  ftatute  : 
and  his  former  fettlement  in  Stapleton  remains,  as  he  has 
no  other  pretence  but  this  for  having  gained  Si  fubfequent 

one* 
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jf     Staston. 


one,— IVfR.  Dunning  replied,  that  theft  fafts  amount  Staplitoh 
to  a  public  recognition  by  the  parifli  of  the  man's  inha-    ^'  Stokey 
bitsuicy    amongft  them  :    and  the  words  '<  his  ihare' 
mean  no  more^an  fuch  part  or  proportion  of  the  whole 
tix  as  was  charged  perfonally  upon  him. — The  Court 
were  very  clear,  tfiat  he  gained  a  fettlemcnt  in  Sto?tey 
Stamton^  by  having  been  thus  charged,  and  having  paid 
vbat  he  was  fo  charged  with. — Both  orders  quaflicd. 


269.    St.  Olav€*t  V.  Warhrtngton^  Trinity  Terniy  14.  Geo.  3.  j4.  helng  a  cer- 
Bmrr.  S,  C    787.—  Upon  an  appeal  to  the  fefCons  from  «ific««J  pauper, 
an     order    of  two  juftices  made  for  the    removal  of  *'^*r^in  the 
fFilSam  Freemantle  and  Elizabeth  his  wife  from  the  parifh  , Vatc  for  the 
of  St. 'O lave  in  Chichefter  to  the  parifh  of  JVarblin^ton  in  repair  of  cbe 
Ham^/htrey  "the  juftices  were  much  divided  in  opmion ;  church  was  thus 
but,  after  having  ftated  the  cafe,  confirmed  the  original  ^^^^^^^^^^"^  * 
order,  fubjeft  to  the  opinion  of  this  Court.     The  fpecial  !i  ^^^^  7^ 
cafe  ^ated  upon  the  feffions  oxAtx  >"William  Freemantle  it  onclhiiling 
the  pauper  was  certificated  from  the  parifh  oilVarblington  "  ana  fix- 
to  the  parifh  of  Subdeanary  ;  and  after  living  there  fome  "  P«n«  J** 
time  with  his  father,  he  hired  a  houfe  and  lived  in  the  ^^^^^'^  ^"|™* -'• 
pariih   of  St.  Olave,    During  the  time  he  lived  in   St.  churchwarden  • 
Olav€y  a  rate,'dated  the  27th  oi  April  I773»  was  made  forbutchUfumwM 
repair  of  the  church  of  St.  Olave  (which  was  produced  "ot  figured  in 
and  fi^rom  to  by  one  of  the  churchwardens  of  St.  Olave)  ^hcrate  unrilit 
in  which  rate  tne  faid  fVilUam  Freeman* le\  name  appeared  xhl/hnli :[ 
in    the  following  manner,  vi%.  "  IVilliam  Freemantle  to  fufficimt  rating 
**  bring  fecurity,    £.  o.:  i  :  6."     Which  faid  one  fhil- and  paying  to 
ling  and  fix-pence  was  received  of  the  pauper  by  the  faid  K*»"  *  ^«"*«* 
churchwarden.    And  it  further  appears,  upoA  the  crofs-  "**°^' 
examination  of  the  faid  churchwarden,  that  the  faid  rate, 
when  £rfl  made,  was  caft  up,  and  no  fum  of  money  was 
let  againft  the  name  of  the  faid  pauper  ;  but  that,  after- 
wards,  the  churchwarden,  being  continued  in  his  office 
for  the  next  year,  met  the  pauper,  who  told  him,  he  had 
got   a    certificate  from   Warblington  aforefaid,  and  had 
delivered  it  to  the  guardians  of  the  poor-houfe  ;  and 
thereupon  the  faid  churchwarden  demanded  and  received 
of  him  the  fuxti  of  one  fhilling  and  fix -pence ;  and 
afterwards,  in  the  fame  day,  figured  the  (aid  fum   of 
one  fhilling  and  fix-pence  in  the  faid  rate  of  the  27  th  of 
April  1773  :  but  finding  that  the  pauper  had  no  fuch 
certificate,  he  applied  to  him,  a  few  days  after,  and  offered 
to  return  the  faid  one  ihilling  and  fix-pence,  which  the 
'    (aid   pauper  refufed  to   accept.     The  counfel  for  the 
appell^ts  objeded  to  the  crofs-examination  of  the  faid 

R  a  churchwarden^ 
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ST.0tAVE*8v-churchv/ardcn,  as  to  the  matter  tending  to  invalidate  the 
^^""''/''°*  rate  fo  far  as  it  relpefted  the  taxing  of  the  pauper  ;  and 
^^^'        inliftedjthat  as  the  rate  was  proved  by  the  faid  church- 
warden, no  evidence  from  him  ought  to  be  admitted  to  in- 
validate it ;  and  that  a  payment  being  proved  by  him 
agreeable    thereto,    the    order  ought    to    be   quafhed. 
But  the    feflions  having  over-ruled  the  objeftion,  ^nd 
being   greatly    divided  on  the   merits,    the   order  was 
confirmed,   i'ubjeft   to   the   opinion   of   the   Court  of 
King's  Bench  on  the  above  ftated  cafe.-^MR.  Mans- 
field moved  to  quafli  thcfe  orders.     The  legal  fettle- 
ment  appeared,  he  faid,  to  be  in  St,  Olave*%,     This  man 
appears  to  have  been  charged  and  paid  his  (hare  towards 
the  public  taxes  or  levies  of   that  parifh.      His  name 
is  in  the  rate,  with  the  fum  charged  upon  him ;  and  it 
was  received  by  the  churchwarden.     And  what  is  faid  to 
have  appeared  upon  the  crofs-examination  of  the  church- 
warden was  not  legally  proved  i  for  he  was  not  a  compe-. 
tent  witnefs  to  discharge  his  own  parifh,  being  intereftcd 
in  the  matter  he  was  to  prove.     He  obtained  a  rule  to 
ihew  caufe. — Mr.  Dunning  and  Mr.  Peckham  now 
Ihcwcd  caufe.     They  denied  that   he  had  been  rated. 
Paying  alone  is  not  fufficient  to  gain  a  fettlement :  the 
perfon  muft  be  regularly  and  properly  rated.     This  man 
was  not  properly  rated  ;  the  rating  muft  be  by  the  parifh. 
This  mjin  was  not  rated  by  the  parifh  :  quite  the  contrary. 
In  the  rate  made  by  the  parifh  no  fum  was  fet  againft  his 
name ;  and'  it  was  caft  up  accordingly  :  and  the  words, 
'*  to  bring  fecurity*'  (which  mean  to  bring  or  produce  a 
"  certificate")  clearly  (hew,  that  the  parifh  did  not  mean 
or  intend  to  rate  him.     This  being  the  cafe,  the  church- 
warden had  no  power  or  authority  to  infert  thefe  figures 
oppofite  to  his  name.     The  rate  was  perfe£led :  it  was 
not  competent  to  any  one  to  alter  it.     This  alteration 
made  in  it  by  the  churchwarden  cannot  operate  to  the 
prejudice  of  the  parifh :  nor  could  the  man  have  been 
compelled  to  pay  it.     When  the  churchwarden  made  this 
alteration  in  the  rate  for  the  year  1773,  '^®  ^^  church- 
warden for  the  year  1 774  :  and  in  that  character,  he  could 
have  no  pretence  of  power  to  alter  the  rate  for  tlie  pre- 
ceding year  :   and  it  was  an  impofition  upon  him  tliat 
occaiioned  his  doing  it.— Mr.  Mansfield  and  Mr. 
Kerby  i^Yio  was  on  the  fame  fide  with  him)  anfwered 
to  this  latter  obfervation,  that  the  parifh  of  fVarblingun 
had  no  concern  in  any  fraud  or  impofition  :  it  rather 
feemed,  that  St.  Olave\  meant  to  itnpof^  upon  them. 
I'hc  rule  of  rating  ought  to  be  the  circumftances  and 

abilities 
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abilities   of  the  pcrfon  to  be  rated  :  but,  inftead  of  that,  St.Oi  av^*s». 
tlic  parifh   of  St.  Olave  only  enquire,  whether  he  is  a  WA«BLif*c- 
certi£cated  man,  or  not  :    and  thinking  him  to  be  fo,  .     "^^^^ 
they  have  rated  him,  and  demanded  and  received  the  mon^y. 
He  appears  upon  the  rate  to  becharged  one-and-fix-pence 
towards  it :  and  it  would  be  hard,  that  when  it  has  been 
demanded  of  him  and  paid  by  him,  he  fhould  be  debaned 
of  bis  iettlement.     If  a  poor's  rate  be,  in  the  form  and 
manner  of  making  it,  not  ftriftly  legal  but  void,  yet  if  a 
perfon  be  aflefled  and  pay  to  it,  he  Ihall  gain  a  fettlement 
St.  Gileses,  CrippUgatev.  St.  Mary   Ncwington  {a).     This  ^^^^'^'J*"^* 
was  a-  fufficient  evidenceof  his  notoriety  in  the  parifh  {b)>  ^nte.  page  226* 
—The  Court  were  unanimous,  that  this  pauper  wa<  pi.  249. 
not  properly  rated  to  this  church-rate  for  the  year  1773.  (/)  ^*'*  *'• 
It  was  neceflary  for  him  both  to  be  rated  and  to  pay,  in  Sw^ieton,  Burr. 
order  to  gain  a  Iettlement.     This  rate  was  left  in  blank  ^^^'  *°^'^ 
daring    the  whole  year  1773.    No  fum  was  fet  againft  pi"j*6g*^'^***'* 
bis    name  ;  but  marked,  **to  bring  fecurity."     It  was 
call  up,  without  any  charge  upon  him.    Ko  demand 
was  made  upon  him  till  1774.,    This  is  not  an  informal  v 
rate,  or  irregular,  in  tlie  making  of  it :   it  is  no  rate  at 
all.      The  alteration,  by  inferting  a  fum,  was  not  made 
till  the  following  year,  by  th6  churchwarden  of  that  fol- 
lowing year,  without  any  authority  from  the  parifli,  or 
coi^iideration  had  by  them  concerning  the  ability  of  the 
pcrfon   rated.     The  orders  cannot  be  fupported. — The 
jule  w^as  difcharged,  and  both  orders  affirmed. 

ayo.   Rex  v.Carfhalton^  Uilnry  Term^   15.  Geo.  3.  Bun.  ^^^^  artcffmcnt 
S-  C  S09.— Two  juft ices  made  an  order  for  the  removal  J'anJ"^^^  ° Vnd 
of  Thomas  Rummcls,  Aiary  his  wife,  and  Thomas  their  fon  in  the  colWor'i 
(aged    about    one  year  and  three  months),    from  the  books  the  name 
parifh  of  Carjhalton  in  Surrey  to  the  parifh  of  5/.  A/jjtj-^wj  of  the /«»i//or«f 
in  tliecity  oi London-,  which  order  theleflions  difcharged  **-  ^''*"^  ""^^^^ 
upon  an  appeal,  fubjeft  to  the  opinion  of  this  Court  on'^l'^Zlrat. 
the  foUowmg  cafe  : — 1  he  caleltated,  The  removal  to  St.  n  ^^^"  and  the  ^ 
MagnuSj  as  the  placeof  their  laft  legal  Settlement,  was  under  name  of  the  /*- 


longing  to  fViUtam  Bridges^  Efq.  at  tlje  yearly  rent  of  4I.  ;  made  upon  the 
and  that  the  faid  pauper  had  refided  feveral  years  in  the  faid  landlord  ^n^  not 
houfe,  and  had  during  his  refidence  there  paid  the  land-tax.  "po"  t*^c  i^n^itj 
The  officers  of  Carjhalton  thereupon  produced  the  land-tax  aJlhough  thT/*- 
books,  to  (hew  that  the  faid  pauper,  during  his  faid  refi-  „ai//pay  the  tax 
dencc  there,  had  never  been  rated  at  all.  The  title  of  in  his  ewn  right, 
which  rate-books  are  a3  foUoweth:  "  Storey.  A  rate  or  and  is  never  au 
•*  ^ffeflraent  of  two  Shillings  and  threepence  in  the  pound  1°^^^^  ;^  *?■'** 

^  ^  °  *  *  by  hit  landlord, 

he  cannct  thereby  gain  a  fettlement.    See  Dougl.  i2(f 

R  3  ♦'  (rent) 


246 


SETTLEMENT  BV  PUBLIC  TAXES. 


Rex  v.      «<  (rent),  made  on  the  landholders  and  inhabitants  of  the 
CAtsHAfcTOK.  cc  pariQi  of  CarjAaltort  {01  raifmg  the  fum  of  367I.  8s.  hy 
^*  a  land-tax  for  the  fervice  of  the  year  177 1|  and  made  in. 
"  manner  aad  fojrm  following  : 


Yearly  rmt. 

Landlords  rated. 

N^met  of  Oc- 
cupiers. 

Sums  aiTtiTed. 

£.400 

^.BrldsesyEfq, 

For  laod$  and  tene- 
ments in  the  occu- 
pation of 

Tho.  Rummels. 

/•.  0  9  0 

N.  B.  All  the  other  afleffraents  are  made  in  like  maa- 
ner.  It  was  Ukewife  proved,  that  the  coUe&ors,  who  arc 
parifliionprs,  demanded  tlie  faid  tax  fo  afleflcd  of  the  faid 
pauper  ;  who  paid  it,  faying,  at  thp  fame  timet  that  he 
paid  it  in  his  own  right  ;  and  they,  from  time  to  time, 
gave  him  a  receipt  for  it  in  manner  follpwing:  to  wit, 
*'  Land  tax,  fVtlUam  Bridges^  Efq.  Received  the 
*'  day  of  of  Thqmas  Rummels^ 

*'  the  fum  of  ,  fo  much  being 

*' afiefled  on  the  landlord  for  the  four  quarterly  pay- 
**  ments,  purfuant  to  an  a6t  of  parliament  for  granting 
5'  an  aid  to  his  Majcfty,  by  a  land-tax  to  be  raifed  in 
*'  Great' Britain^  for  the  fervice  of  the  year  one  thoufand 
>*  fevcn  hundred  and  ."    And  the  fai4 

Thomas  Eum^els  alfo  alledged,  that  the  landlord  never  re- 
paid it  him  again.  Upon  this  evidence  the  feffions 
found,  that  the  pauper,  Thcmas  Rummeh^  was  both 
rated  to  and  had  paid  the  faid  t^x  in  his  own  right;  and 
adjudged  his  fcttlcment  to  be  at  Carjhalton.  And  there- 
upon the  appeal  is  allowed,  fubjefl  to  the  opinion  of  the 
Court  of  King's  Bench,  on  the  above  cafe.  —  Mr. 
•  Lade  moved  to  cjualh  this  order  of  fcffion?,  bccaufe  the 
pauper  was  not  rated  in  Carjkalton ;  whereas  a  fettlemenj 
cannot  be  gained  without  being  rated  as  wel}  as  paying. 
• — Mr.  Wallace  and  Mr:  Lucas  now  fliewed  *caufe. 
They  argued,  that  it  was  not  nepeflary  tjiat  the  perfon 
/hould  be  rated  by  name,  or  exprefsly  as  occupier  ;  it  is 
enough  if  it  amount  to  full  notice  that  fuch  a  perfon  is 
come  to  refide  in  the  parifh.  And  this  is  fa:  his  name 
appears  upon  the  public  parifh-books ;  he  is  named  as  oc- 
*  jcupicr  5  and  the  collcftors  are  ftated  to  be  parifliioners  ; 
ind  they  demanded  and  received  it  of  him,  and  gave  him  ^ 

receipt 
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receipt  for  it-  And  the  court  of  feiEons  have  cxprcfsly  Rex  v. 
andpofitively  founds  that  the  pauper  was  both  rated  to^^**"^'-''^*^'*- 
2nd  paid  the  tax  in  his  own  right;  and  they  have  adjudged 
his  fcttlcment  to  be  in  Carjhalton.  They  cited  and  dif- 
cuiied  fcvcral  former  cafes  upon  this  fubjedt,  which  it 
would  be  tedious  to  repeat  here. — Mr.  Bearcroft  and 
M2.  Lade  argued  in  fupport  of  the  rule  for  quafhing 
the  order  of  fei&ons.  Though  the  feffions  have  indeed 
found,  that  the  pauper  was  both  rated  and  paid,  and  have 
^judged  his  fettlement  to  be  in  Carjhalton^  yet  they  have 
ciprcisly  declared  that  they  did  it  upon  the  evidence  ' 
ftated  ;  fo  that  they  appear  to  have  drawn  a  wrong  con- 
dafion  from  what  they  themfelves  have  ftated  as  the  fafts 
from  whence  they  drew  it :  but  when  the  fafts  and  evi- 
dence are  thus  fully  before  the  Court,  the  Court  will  draw 
the  nght  concluiionftomtheni;  which  is,  that  the  pauper 
was  not  rated  nor  fettled  in  Carjhalton.  It  appears  clearly 
ftvat  he  was  not  the  perfon  rated ;  JVtlliam  Bridges^  efq. 
is,  in  exprefs  terms,  the  perfon'  rated  as  landlord:  it  is  a 
tax  upon  the  landlord ;  and  the  landlord  is  bound  to  re- 
pay him  :  the  receipt  is  given  for  the  money,  as  fo  much 
aflefled  upon  the  landlord.  His  mere  faying  tliat  he  paid  it 
in  his  own  right  was  therefore  of  no  confequence ;  for  it  is 
manifeft  that  he  did  not:  and  as  to  his  name  being  inferted 
as  occupier,  that  is  only  a  defcription,  or  rather  part  of  a 
defcription  of  tlie  tenement.  They  eked  the  cafe  of 
Painfiuick  v.  Cirenceficr^  where  the  rate  was,  '*  Thomas 
"0//^r^,ortenant."(^^) — TriECouRT,withverygreatand  («)  Burr.  «.C. 
declared  regret,  gave  their  opinion,  that  the  landlord  is  ♦^S*  No.  1 48* 

here  the  perfon  rated,  and  not  the  tenant.     It  appeared  p\^^^^^      * 
to  be  a  very  hard  cafe  upon  the  poor  man  who  was  re- 
moved; but  they  thought  this  objeftion  too  ftrong  to  be 
gotten  over.     They  referred  to  the  cafe  oiThe  King  v.  the  •    . 

Inhabitants  ofSarratt  {b)y  and  very  unwillingly  made^  the(^j  Burr.  S.  C. 
rule  abfolute,— Order  of  feffions  quafhed ;  original  order  page73.N0.a1. 
affirmed.  Ante,  page  239. 

pi.  259. 

271.    Rejt  V.  St.    Cuihbert^Sy    Bedfordy    Trinity  T'^rm,  An  aiTeflment 
15.  Ceo,  3.  Burr,  S,  C.  817. — Mr.  Murphy  moved  to  on  the  landlord, 
quafh  an  order  of  feffions  which  vacates  an  order  of  two  ?]J*"^.V!**  '^ 
jufticesmadeforthcremovalofyoA/z-M'^rfipwjandhisfami-  ^^^  Jiunoi 
ly  from  St.  Cuthbert^s  in  Bedford  to  St,  Jameses  Clertenwell  p^i^  a'fetUt*. 
in  Middkjex.  The  feffions  order  flated  the  following  cafe^:  roenr. 
—Upon  hearing  the  appeal,  the  appellants,  after  they  had 
admitted  a  fettlement  in  St.  Jameses  Clerkenwelly  fet  up  a 
fabfequent  fettlement  in  K^frtpfton^  making  it  appear  that 
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Rix  V.      the  pauper  had  paid  two  (hillings  demanded  of  him  hj 
5t.  Cutk.    ^q^q^  Wklte^  fon  of  the' then  ovcrfeer  of  the  poor  of  the 


J|«»T«f 


parilh  of  KempJIon^  by  virtue  of  a  rate  dated  the  7.Q.Ayune 
1772,  not  figncd  by  juftices  or  any  officer  of  the  faici  pa- 
riih  of  Kcmfjhn^  or  any  parilhioner  thereof:  in  which 
rate  the  name,  of  ^(jAw  Wh'iffe^  the  landlord  of  the  pauper, 
was  named,  and  not  the  name  of  the  pauper ;  neither  was 
any  evidence  produced  in  court,  that  the  pauper  was  ever 
rated  to  any  poor-rate  in  the  parifh  of  Kemp/ion. — Mr. 
Bearcroft  gave  up  the  order  of  feffions  as  infupport-*- 
able,  the  man  having  never  been  rated. — Rule  made  ab* 
folate ;  order  of  feflions  qualhed, 

Ifthfcolkd^ors  272.  Rex  v.  St,  TJfey^  Eajier  Ttrm^  16,  Geo.  3.  Burr. 
oftheland.tax  5,  Q^  8a6.— Two  juftlccs  removed  Rlhard  Congden  and 
«!f!f!!f  i??^  Homur  his  wife  from  the  parilh  of  St.  Allen  in  the  county 
nam,andonhi«Pf  ^o'''««*''^"to  the  parilh  of  iSr.  IJfey  in  the  fame  county, 
rcfufmg  thty  Upon  appeal  to  the  feffions,  they  ftate  the  following  caie  : 
flicw  him  a  pa-  ^.fliat  about  twenty-five  years  fince  the  pauper,  Richard 
»*'7"''"^;*''^6W^df«,  together  with  the  faid  Honour  V\%  ^ik,  bcinff 

read  ovei  (he        ,'^,11/-      1    1  •       1  •/!_      c  o      r/r  •  #  * 

fum  he  was  to  ^hen  legally  fettled  in  the  parilh  of  bt.  IJjey^  went  into  die 
^ay,  and  on  his  parifli  of  «S^  AlUn^  and  tliere  lived  with  his  father-in-law 
continued  re  jj^  ^  dwelling-houfe,  part  of  a  fmall  tenement  of,  about 
l^^*\hJ*fi''*^*^  2I.  los.  per  annum,  belonging  to  the  faid  father-in-law  ; 
dTmandcd"by  W^^o  permitted  the  pauper  and  his  faid  wife  to  live  anc| 
dirtrtft.  and  af-  refide  therein  tijl  his  death,  which  happened  about  tl.ir- 
fcrwardihecon-  teen  years  ago,  without  paying  any  rentfor  the  fame :  that 
linuctopay  the  ^j^  ^^  ^^^^h  of  his  faid  father- in -law,  he  the  pauper,  in 

iW*i\h«"h'r  "g^^  °f  h^s  ^^'^  ^^^^  ^^  °"^  ^f  ^^^  daughters  and  next  of 
wasforared,     kin  of  her  faid  father,  continued  in  pofleffion  of  one 
unicfs  the  con-  moiety  of  the  faid  tenement;  and  that  his  brotherrin- 
pary  btrcicariy  j^^  j,^  j.;g},t  of  his  faid  wife,  the  other  daughter  of  the 
proved.  J-^jj  father- in-Uw,  and  only  fiftcr  of  the  ftid  pauper's 

wife,  became  entitled  to  the  ptheV  moiety;  but  that  no 
adminiftratioh  was  ever  taken  of  the  clTe&s  of  thp  faid 
fatherrin  -law :  that  the  pauper,  foon  after  the  death  of  his 
father-in-law,  purchafed  of  his  faid  brother-in-law  the 
pth^r  moiety  ot  the  faid  tenement,  for  the  remainder  of  ; 
the  term  therein,  then  determinable  on  one  life,  for 
the  fum  pf  3I. :  th^t  until  the  year  j  762  or  1763,  he  never 
paid  any  lanid-tax  or  ofhcr  rates  or  taxes  for  the  faid  tene- 
ment ;  but  that  in  one  of  thofe  years  there  was  an  alte- 
ration ma.de  on  tlie  land-tax  rate  of  tlie  faid  parifh,  upon 
anew  valuj^tion  made  of  the  lands  thprcin;  and  that 
about  three  months  after  the  making  of  the  fajd  new 
jrate,  the  colleftor$of  the  land-tax  pf  the  faidpariffi  caroe 
to  the  pauper's  houfe  in  the  faid  parifli  and  demanded  of 
nim  3s.  4d.  of  3s.  lod.  for  the  land-tax  of  the  faid  fmall 
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tenement  then  in  his  pofleffion  as  aforcfaid :  and  upon  the       R^x  v. 
pauper's  rcfufing to  p^y  the  £aid  land-tax  fo  demanded,  the    ^^'  ^"*^* 
laid  officers  ihewed  him  a  paper-writing,in  order  to  en  force 
the  payment  thereof  by  the  faid  pauper,  and  read  over 
the  fum  he  was  to  pay  5  but  he  uill  refufing  to  pay  the 
(aid  tax  fo  demanded  of  him,  infifting  that  the  little  tene- 
ment that  he  poilefled  was  part  of  the  tenement  called 
Keaft^s  tenement,  and   declaring  that  faid   Keqfl  ought 
to  pay  the  land-tax  of  the  whol^  tenement,   the  officers 
foon  after  came  and  took  his  cow  as  a  diftrefs  for  the 
lanie  :   that  the  pauper  then  went  and  paid  the  fum  de- 
manded of  him  for  the  land  tax  as  aforeiaid  :  and  that  he 
continued  in  the  poileflionof  the  faid  tenement  for  about 
four  or  five  years  after  the  tenement  fell  into  hand  ;  and 
duringfuch  four  or  five  years  he  paid  to  the  refpeftive  col- 
Je&ors  of  the  faid  parifh  for  the  time  being  thjc  like  yearly 
fum    for  the  land-tax  of  the  faid  tenement,   ana  then 
quitted  the  fame.     1  he  church  and  poor-rates  of  the  faid 
parifh  were  produced  to  this  court  [the  feffions],  in  pur- 
fuance  of  a  notice ;  and  it  was  admitted,  that  the  pauper 
way  never  rated  in  either  of  them  :  and  no  land-tax  rate 
or  aflcflhient  was  produced,  nor  any  duplicate  thereof ; 
nor  did  it  appear  that  any  notice  or  application  was  made 
or  given  by  the  appellants  to  the  commiiEoners  or  aflcf- 
fors   of  the  land-tax,  or  at  the  office  of  tlie  clerk  of  the 
peace,  or  to  any  other  perfon  except  to  the  churchwar- 
dens and  overfeers  of  the  poor  of  the  parifli  of  St.  Alleriy 
to  produce  the  land-tax  afleffinents  or  duplicates,  to  fa- 
tisry  this  court  [the  feffions]  that  the  pauper  was  rated 
therein.  It  is  therefore  ordered  by  this  court  [the  feffions], 
that  the  faid  order  be^  and  the  lame  is  hereby  confirmed, 
&c. — Mr.  Dunning  moved  (on  Friday  ^A  May  1776J 
to  quafli  thefe  orders,  as  the  fettlement  of  the  paupers  ap- 
peared, upon  the  cafe  ftated,  to  be  at  St,  Allen  Sy  and  not 
at  St,  Iffiy'^. — Mr.  Mansfield  and  Mr.  Duller  now 
Shewed  caufe.     They  argued,  that  there  was  no  proof  of 
having  gained  a  fettlement  in  St.  Alienh :  there  was  no 
fufiicient  evidence  produced  to  the  feffions  of  this  man*s 
having  been  rated  to  the  land-tax  there  ;  nor  were  the 
legal  means  ufed  in  order  to  enforce  the  produftion  of 
the  proper  evidence  that  might  have  fatisfied  that  court, 
that  the  pauper  was  ever  rated  in  any  afleffinent  to  the 
land-tax.     The  evidence  ftated  does  not  prove  his  having 
been  rated :  the  officers  Ihewed  him  a  paper-writing,  and 
read  over  a  fum.    But  the  afleffinent  itfelf  ought  to  have 
been  produced  to  the  feffions ;  or,  at  leaft,  proof  of  appli- 
cation to  the  proper  perfons  who  could  have  produced  it. 
r— Sutl^ORP  MansFI£LD  treated  it  as  a  quite  clear  cafe  ; 

and 
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R?x  V.  and  that  there  conid  not  be  the  lead  doubt  of  this  man's 
St.  lisET.  having  been  rated  to  the  land-tax.  The  officers  ihcwcd 
him  a  writing,  in  order  to  enforce  the  payment:  they  af- 
terwards diftrained  upon  him  for  it.  The  jufticcs  were 
not  to  prefume  that  this  was  done  without  his  being 
rated  ;  they  could  not  doubt  of  his  being  rated.  What 
rule  of  law  obliges  the  original  rate  to  be  produced  to 

them? Mr.  Justice    Aston   and   Mr.  Justice 

WiLLEswere  equally  clear. — Mr.  Justice  Ashhorsit 
was  abfent. — Orders  quaihed. 

If  an  ARTi-  273.  RexVf  St,  Mary  fFhiuchapely  EafterTerm^  i*j,Ge$»^, 

"^^^"ft '"r^'*  C^jW.  24.— Two  juftices  remove  James  Turner^  Ednha 
^ct^taud  h ^'^  ^^^^  *^  ^^^^^^  child,  from  the  parilh  of  Portfea  in. 
flHfari%,\Ti^  the  county  of  Hants^  to  the  pari(h  of  5^  Afary  ff^ite- 
j«y,  he  thereby  chapel  in  the  county  oi  Middlejcx.  The  feffions,  on  ap- 
^ns  a  fettle  peal,  confirm  the  order,  and  ftate  the  following  cafe  :— - 
**^'  That  pauper,  having  gained  a  fettlement  in  the  parilh  of 

St.  Mary  fVhitechapcl^  was  afterwards  rated,  aflelled,  and 
paid,  to  the  land-tax  in  the  parifh  of  Portfea:  that  he  re- 
flded  in  th?  p.gtrifh  of  Portfea  forty  days  and  upwards  at 
the  time  h^  was  fo  rated  and  aileHed,  and  at  the  time  he 
^o  paid  the  faid  rate  or  afleflinent :   that  he  was  a  labourer 
but  not  ^n  artificer  in  tlie  dock-yard  zt  Portfmoutbj  in  the 
parilh  of  Portfeay  at  the  time  he  was  fo  rated,  affeffed, 
^nd  paid  to  the  land  tax,  and  during  the  whole  time  he 
refided  in  the  faid  parifli  oi Portfea:  that  all  the  officers 
in  the  faid  dock-yard  are  rated  to  the"  land  tax. — Dun- 
ning fliewed  caufc  in  iupport  of  thefe  orders ;  and  con- 
tended, that  as  by  the  ftatutc  3.  IVilL  tsl  Mary^  c.  1 1.  f.  4. 
•"  no  artificer  or  workman  employed  in  his  majefty's  fer- 
•**  vice  (hall  havp  any  fettlement  by  delivery  ^nd  publica- 
(«)  Ante,  page  *<  tion  of  a  notice,  &c."(^)  and  as  under  all  the  detcrmina- 
J2I.  pi.  153.    jions,  according  to  tlie opinion  of  i)r. -B«r«(i),  the  being 
(*)  Vol.  3.      afTefled  and  paying  is  no  ipore  tlian  tantapiount  to  no- 
^\  £s  ^'  ****''     ^^^^>  theYubftitute  /cannot  have  greater  legal  confequences 
^*    '  than  its  principal ;    and  tliat  as  a^ual  notice,  by  the  ex- 

prefs  provifion  of  the  l^egi/Iafurf^  fhall  not  give  a  fettle- 
ment, it  would  be  too  much  to  ffiy,  that  a  confiru^live 
notice,  derived  of  courfe  only  from  the  authority  of  the 
courts  of  law  ^  Ihould  have  greater  eiFeft  :  if  this  could  be 
confidcred  otherwife,  the  precaution  of  the  Lcgifla^ 
ture  in  enabling  this  claufe  would  be  clqded  ;  and  either 
the  parities  in  which  the  king's  yards  flood  muft  be 
ruined,  or,  by  the  removal  of  every  Ihipwright  in  iheijr 
pari(he«,  to  prevent  this  otherwife  inevitable  confequencc, 
tlie  iaavy  of  England  mull  be  loft  :  that,  after  the  rcpeatefj 

decifion^ 
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decifions  upon  the  fubjeft  (a)^  he  would  not  controvert,       Rs«  v- 
asothcrwiie  he  fliould  have  done,  that  being  affefled  to   ^I^'^**''» 
and  paying  the  land  tax  would  not  have  the  fame  con-     c^^rEV 
fequcnces  as  in  the  cafe  of  the  poor  rate  ;  but  that  the 
only  qucftion  here  was,  Whether  this  labourer's  contri-  ifset^^^f^ 
bution  to  the  parifli  fund  came  witliin  tlie  provifions  of  rjic^"  vol  3^ 
the  4th  fedion  of  the  aft  ? — Kerby,  in  fupport  of  the  495.  to  501. 
niJe  to  quaih  thefe  orders.     As  the  ftatute  fniL  tsf  Mary^  So.  wUt.  >;«$. 
c.  II.  was  the  firft  that  created  the  neceflity  of  giving 
notice,  &c.  apd  as  that  very  ftatute,  f.  6.  declares,  that 
perfons  charged  wi^  and  paying  their  fhare  towards  the 
public  taxes  (hall  have  a  fettlement  without  notice,  the  s^  ^^  feverat 
previous  claufe  refpefting  notice  was,  as  to  thole  that  claufet  of  this 
icll  within  the  defcription  in  the  6tli  fedioa,  as  com-  ft«utc,  ante, 
pletdy  annulled  as  it  it  never  had  been  cnafted :  that  P"8*'  *»^  **** 
the  precaution  ufed  in  the  4thfeftionwas  to  prevent  the  '*** 
perfons  enumerated  from  gaining  fettlemcnts   by  their 
own  aft  ;  but  if  the  pariih  chofe,  where  no  fraud  or  ob- 
trufion  was  fuggcfted,  to  take  notice,  in  its  public  regifter, 
of  fuch  perfons  as  inhabitants,  the  a£t  could  never  mean 
to  take  away  the  claim  of  fupport  by  the  parifh  from 
fuch  perfons  as  had  contributed  their  fhare  towards  the 
parifh  levies  at  the  inftance  and  by  the  a£t  of  the  parifh : 
that  the  cafe  of  (A)  The  King  v.  the  Inhabitants  of  Hak^  - , . 
bampton  was  the  cafe  of  a  tide-waiter  rated  to  the  land  Li- '^buItI** 
tax :'  that  a  tide-waiter '  is  a  workman  employed  in  his  setti.  Caf.  5/ 
majcfty*s  fervicc  in  a  port-town,  and  confcquently  as  Anec,pageiio. 
much  within  the  meaning  of  the  6th  fedion  as  the  pre-  ?'•  *4^ 
fent  cafe;  but  in  that  the  Court  were  clear  that  he  had 
acquired  a  fettlement,  an({  that  cafe  muft  therefore  go- 
vern this :   that  it  was  not  doubted,  in  the  cafe  of  The 
Khig  V.  the  Inhabitants  of  Friend/bury  {c)^  but  that  a  rig-  (f)Tr.9.Ceo,3, 
ger  employed  in  the  dock-yard  at  Sheernefs  could  gain  a  i7*9*    fiur*"* 
fettlement,  if  he  were  properly  rated. — Lord  Mans-*^**^^  •44» 
FIELD.  There  is  no  repeal  of  the  former  (the4tli)  claufe  ^"^^^^*^***** 
of  tliis  ftatute  intended  by  the  latter,  the  6th.   They  are 
different  modes,  but  perfeftly  coniiftent.     This  man  is 
not  within  the  firft  claufe,  tor  he  gave  no  notice  j  but 
he  is  within  the  latter,  for  he  is  rated,  and  that  by  the 
aft  of  the  parifh,  and  therefore  he  gains  a  fettlement. 
— AsTON,  Jujlice.  The  only  difference  between  the  two 
jclaufes  is  this :  That  a  man  of  this  defcription  in  the  pub- 
lic feryicc,  by  giving  notice,  Ihall  not  acquire  a  fettle- 
ment ;  but  the  pariih,  taking  notice  of  him  by  aflcffing 
him,  fhall  give  hnn  a  fettlement. — Wi  lles,  Jujlkey  being 
of  the  fame  opinion  ( Ashhukst,  Jujiicey  was  abfent), 
rule  abfolut^,  and  both  orders  quafhed. , 

5174.  A/iltj 
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An  afnffixicnt         274.  JJhley  7A  WalfalU  Mich.  Term,  l^,Geo,  3.  CaU.^S*' 
of  ihe  poor's     —Two  juftices  remove  Joftph  £)can,  Hannah  his  witc, 
rate*  in  ihefc     ^ud  their  five  children,  from  the  parilh  oi  AJhky  in  the 
Z^'^l  I^!      county  of  5^^/i>7i',  to  the  borough  of  IValJali  in  the  fame 
•*^ri/fc'«iioofe,  county.     The  feffion^,  on  appeal,  confirm  the  order,  and 
¥  &c.**  is  an     ftate  the  following  cafe : — That  Jofaph  Dcan^  the  pauper, 
im/Tmcnt  on  ,    being  legally  fettled  at  Swinmrioriy  came  to  refide  in  the 
hS^rrnced'   l>orough  of  fyalfall,  in  the  month  of  February  1774,  in 
ooibcTnfmcd   ^  tenement  which  he  held  Ky  leafe  for  the  term  of  four- 
ill  ibe  rate ;       tecn  ycars,  at  the  yearly  rent  of  4L  los. :  that  he  conti- 
and  therefore  if  nued  to  refide  therein  till  Michaelmas  1776,  during  all 
\n  pay  ihc  tax   ^»hich  time  he  conftantly  paid,  in  his  own  right,  the  poor 
?*'\!,«  .^.l,^"  rates  for  the  fame,  which  were  charged  in  thefc  words 
It  \$  cqnivaltni  o^ly  ;    **  latc  Lowlna^e  s  houle,  2I.  os. —  is.  2d. :      that 
10  notice,  and   various  Other  tenements  within  the  faid  borough  were 
he(hal\  thereby  charged  in  the  fame  manner,  after  new  inhabitants  had 
jam  a  retdtj-     ^omc  into  them,  who  feverally  paid  the  fame  in  their 
own  right :  that  the  tenement  now  in  queftion  had  been 
fo  charged  from  the  tin^c  when  Lowhridge  left  it,  till  the 
time  when  the  pauper  came  to  refide  therein ;    during 
which  period  one  Ford  inhabited  it :    and  that  feverai 
untenanted  houfes  were  continued  in  the  aflefiinents  un- 
der the  like  defcription,   ♦'  late  fuch  aa  one's  houfe;" 
that  is,  the  Ifite  occupant ;  together  with  the  fums  affeff- 
cd  thereon,    oppofite   to   fuch  dcfcription.  -—  Kenyon 
ihewcd  caufc  in  fupport  pf  .ti)efe  orders ;   and  faid,  the 
queftion  was,  Whether,  under  this  form  of  rating  as  well 
as  paying,  the  pauper  gained  a  fcttl^meni  ?     There  is  no 
doubt  but  that  the  pauper  ^a/rf  tlje  afieflbient  in  his  own 
right,  and  that  it  is  an  occupier's  tax.     The  only  queftion 
is.  Whether' he  was  fuffipiently  ra/^r//      This  depends 
upon  flgt.  3./f7//.  is^il/^rj',  c.  11.  f.  6.(^)  Theparifh  form  " 

^*/  ^  l!**  o'**  ^^^  ^^^^  ^^  ^^^y  pleafe.     If  they  had  entered  no  more  than 

>»9>  P  *4®*     ^|jg  landlord's  name  upon  the  rate,  it  jnight  be  well  argued 

that  they  did  not  chufe  to  rate  the  tenant.     Bpt  here  they 

liavc  rated  the  tenement  ;   and  as  this  is  an  occupier's 

tax,  the  conftruftion  is,  that  they  meant  to  rate  him^ 

{h)  Burr. Setti.  who  ought  to  pay:    and  if  he  is  not  rated,  certainly  not 

f:af.43o.  body  is.     That  this  point  had  frequently  Keen  deter- 

And  (tea  MSB,  ^Jned  undcr  fimiiar  circumftauces  ;    as  that  a  fettlemcnt 


(#*)  Fr  >m  8.  Med.  3S.  The  King  tenement,   and  that    the   cafe   was 

V.  Iivhabiuncs   of   IMckhlll,    p.  7.  The  King  v.    The   Inhabitants   ci 

<tC'».  1.     Buc   ill   a   note  Sir  yames  RrigUimen,  p.  S*  Geo.  I.  ryil-  See 

girtyuf  fbces^  t!)ii  i(  wa&  Jiofr*is  this  ^afe,  ante,  v^%ti%j,  pi.  254, 

Tkf 
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Thf  A7//f  V.  the  InhabilcJnts  of  Painfiuick  {a)^   in  which     AshliV  v. 
fall  cale  thctbrm  of  the  writ  was,  "  Thomas  Q'tfford  OR     WAtiALt. 
".  tenant,"  and  the  pauper,  Ifaac  Moorman^  was  adjudged  ^^j  ^.^  ^^^ 
to  gain  a  fettlcment.     The  words  of  Dennison,  Jiijlice^  Geo.i.  175$. 
were  alio  much  infifted  upon  ;  who  hinted,"  that  rating  Burr.Scui.Cafi 
"  the  h^nfe  only  might,  for  aught  that  he  faw  to  the  con*  465-  *"^^P^ 
■*  trary,  be  fufficient ;  for  the  pariih  could  not  but  know  *•*  '  P '  *^ 
•*  who   was  the  occupier." — BcARckOFT,  Dunning, 
and  Go  UGH,  in  fupport  of  the  rule  to  quafh  thefe  orders^ 
contended,  that  the  llatute  and  all  the  cafcs»  as  well  thofe 
cited  as  thofe  which  were  not  cited,  required,  that  there 
Ihoold  be  feme  defignation  of  the  perfon  meant  to  be 
charged  ;    though  it  was  not  neceffary.  that  he  fhould  be 
cxprefsly  named  as  •*  the  occupier  of  Hofcoe\  tenement  ;*' 
but  that  here  he  is  neither  named  nor  pointed  at ;   nor  is 
any  thing  aflefled  but  the  tenement:    that  fevcral  unte- 
nanted houfes  were  rated  in  this  manner,  and  therefore 
that   this  circumftance  negatived  the  inference  infiftcd 
upon  on  the  other  (ide  ,  for  the  tenant,  not  having  been 
marked  out,  could  not  have  been  compelled  to  pay ;  and 
there  being  no  other  defcription  even  of  his  tenement 
than  that  which  was  ufed  in  the  cafe  of  feveral  others 
that  were  untenanted,  the  inference  rauft  be,  that  in  the 
judgment  of  the  pariih  this  tenement  muft  have  been 
under  the  fame  circumftances  with  thofe  amongft  which 
it  ^ras  clafled ;    and,  being  in  their  confideration  unte- 
"nantcd,  fuch  rating  could  not  be  in  any  view  recognifing 
him  as  an  inhabitant,  or  be  an  equivalent  for  notice: 
that  fuch  a  fubftitution  was  neceffary  to  give  a  fettlc- 
ment, where  there  was  no  adlual  notice  i  the  chief  objeft 
of  the  aft  of  parliament  being  to  fecure  notice  of  the 
perfon  to  the  parifh.    Mr.  Dunning  added,  that  he  ex- 
pefied  to  have  heard  of  the  cafe  of  St.  Mary  le-More  v, 
Htavytret^  as  it  had  mifled  the  juilices ;    and,  according 
to    the  ftate  of  it  in  (^)    Dr.  Burn^    as   taken   from  (*)  VoL  3.475. 
^.5^iZt.478.  was  direftly  in  point  againfthim.     But  that*^*^  '7^s» 
.  that  cafe  was  inifreported,  he  proved  from  a  copy,  which  pi^t^^f,^^**^' 
be  read,  of  the  roll ;  in  which  it  appeared  exprcfsly  that 
the  pauper  was  rated :  and  faid,  that  the  court  of  quarter 
feffions  had  decided,  that  no  fettlcment  was  gained  there, 
becaufe  the  tenement  rented  was  under    ten    pounds 
a-year.     So  that,  though  the  adjudication  was  rightly 
ftated,  the  report  had  mif-ftated  the  ground  on  which  the 
adjudication  went.-— Aston,  Juftke.     I  have  no  doubt. 
It  is  agreed,  that  tlie  perfon  muft  both  be  rated  and  pay. 
1  hen  as  to  the  manner  how  he  is  to  be  rated  :  it  is  clear, 
that  his  n^me  need  not  be  inferted  In  the  rate.     If  the 
parifh  have  fufficient  notice  of  him,  it  is  enough :  paying 

uixdcr 
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A^HL&rv.    -flhdcr  a  rating  is  equivalent  to  notice,  and  th^  ofiiceri 
Walsall,    j^^tvc  received  the  rate  of  this  man  for  two  or  three  years* 
As  to  the  objcftion,  that  no  paymeat  could  have  been 
compelled  upon  this  rate,  that  is  pcrfeftly  immaterial  y 
for  the  fettkment  does  not  go  upon  that,  but  upon  its 
being  due  notice  to  the.pariih  ;  and  he  has  fulfilled  tlie 
two  conditions  required  by  the  afl.     As  to  tlie  cafe  in 
Salk.  it  is  fully  fliewn  by  Mr.  Dunning;  that  this  was 
not  the  ground  of  the  judgment,  though  it  might  be 
thrown  out  by  the  Court.     *'  Late  Lowbridge^ s^*  is  here 
as  ftrong  as '*  the  occupier  of  Hofcoe^s ;"  for  it  is  flated^ 
that  he  paid  in  his  own  right ;   and  that  I  coniider  as 
making  it  a  charge  on  the  man.    And  even  "  Clifford  or 
•'  tenant "  has  been  holden  fufEcicnt;  to  give  a  fettlemcnt* 
though,  furely^a  very  vague  wayofrating,  and  which  leaves 
it  quite  at  large  who  might  be  the  tenant ;  but  the  officers 
gomg  and  receiving  the  rate  of  the  tenant  fixes  it,  explains 
what  was  doubtful  upon  the  entry,  and  fhews  notice  i  and 
Dennison,  Jujiice,  m  that  cafe  faid,  **  The  Court  ought 
*•  not  to  be  over-nice  and  critical  in  requiring  a  fcrupu- 
**  lous  ftriftnefs  as  to  the  form  and  terms  of  rating  per-. 
,  *'  fons."     The  rate  where  it  was  ^*  £owden\^*  the  man's 
j(«)E.4.0eo.3.  name  being  Bowden[a)^  might  not  perhaps  be  fufficient 
i764.ThcKing  to  juftify  a  diftrefs  ;  but  that  is  not  the  queftion.     The 
V.  The  Inhabi-  qucftion  is  lingly,  Whether  the  parifh- officers  have  taken 
tants  of  Open-  notice  of  a  man  as  an  inhabitant  ?    And  when  they  take 
SfiitK  Cafl^sai.  ^^^  money  they  muft  knoW  him.   In  this  cafe  many  other 
and  ante,  p»gc   tenements  that  were  uninhabited  at  the  time  were  fo  ra- 
139.  pi.  166.    ted,*and  the  new  tenants  paid  the  rate  ;  fo  that  it  appears 
th^t  this  was  the  underftandingof  the  borough;  and  the 
pauper  has  aftually  done,  and  the  parifh  knew  that  he 
had  done,  what  it  appears  they  meant  he  Ihould  do.«— 
WiLLEs  and  Ashhurst,  Jufiices^  concurring  (Lord 
'     MA>fsFiELD  was.abfent),  rule  difcharged,  and  both  or- 
ders affirmed. 

« 

In  an  aflcflmcnt  275.  Rex  v.  St.  John^  Southwark^  Tnnlty  Term^  lo. Geo.  3- 
oHhc  land-tax,  Ci?/^/.  62. — Two  jiifticcs  remove  EJiher,  the  widow  of 
if  the  name  •£  £)^;;;V/  Turticr^  and  her  three  children  from  the  parifh  of 
yi'  ''K.'^.mH^..  ^^^tcham  in  the  county  of  Surrey,  to  the  parilh  of  St.  John^ 

LORD  ne  unacr  «        .  1    •      ^1       r  ~f-w'\      r  rr  "^       1 

thetitk^f«/rtW-  oouthwarky  \\\  the  lame  county,  i  he  lemons,  on  appeal^ 
*Uordirated;'  Confirm  the  Order,  and  ftate  the  following  cafe  :— The 
and  the  name  of  name  of  the  paupcr's  hufband  was  inferted  in  the  land- 
wndcr Th/truc^  ^^^  ^^^^  within  the  parifh  of  Mitcham^  in  the  following 
n/Li^/Zac-   manner:  - 

«*  cupatioHy''  the  tenant  is  not  rated  ;  and  therefore,  although  he  has  paid  for  ftveral  years» 
his  wife  and  children,  after  his  <Jeath,  do  not  tlieieb/  gain  a  fetdeixmt.  S.C.  DougL 
214.  125.   and  fee  poft.  page  a66. 

Rent. 


SSTTtKMtNT  SY   fUBLtC  TAXES. 


255 


Rcnu 


Landlords 

rated. 


For  what 


■  r 


what  oc' 
cupacion. 


Sums  afTcfTed. 


£500 


Oxtoby. 


Houfe. 


Daniel  Turner. 


10     10 


St.  JoMMf 

SoUTHWAtC, 


that  the  pauper's  hufband  occupied  the  houfe  of  which 
he  is  delcribed  as  occupier,  and  paid  the  rate  for  feverai 
years  :    that  the  rate  throughout  is  in  the  fame  forpa : 
that  the  land-tax,  by  agreement  with  the  landlord,  wa^ 
deducted  from  tl>e  rent,— Minoay  had  moved  to  quaih 
thefc  orders  ;  and  Rous  now  ihewcd  caufe  in  fupport  of 
them.      He  cited  the  cafe  of  The  King  v.  the  Inhabitants  of 
Carjhalton  {a)^  which  the  Court   faid  was  precifely  tfhe  (**)  ^«''^» 
prefeatcafe  ;  and  the  rule  was  difcharged,  and  both  or-  'S'^e«>-V  • 
dcrs  contirmed,  s.c.  309. 

Antp,  page  245.  pi.  i7o» 


21. 


Geo,   3, 


276-  R-ex  V.  Corhampton^  Hilary  Term^ 
DougL  621. — The  court  of  quarter  feffions  for  the  county 
of  Surrey  confirmed  an  order  of  two  jufticcs  for  removing 
the  vFife  and  children  of  one  Richard  Good:ff  ix am  the 
pa.rini  of  .Croydon  to  the  pari/h  of  Corhamptony  fubjcft  to 
the  opinion  of  thisCourt  on  the  following  fafts : — Richard 
Goodiff^^^  origLnally  fettled  at  Corhampton,  In  1 769  he 
came  to  Croydon^  and  there  rented  a  houfe  at  4I.  10s,  per 
annum.  On  the  lOth  of  June  1773,  the  overfeers  of  the 
poor  of  Croydon  made  a  rate  of  2S.  in  tlie  pound,  in  this 
tbrm. 


i/iz. 


Rent. 


Occupiers*  Karnes- 


Sums  aifeired. 


£.10. 


Q^C. 


A.  B. 


Richard  Cood^ff. 


£.  I. 


When  the  t?fte 
of  a  rate  is  ^  fi» 
*«  much  in  the 
*•  pound,"  and 
the  pauper's 
name  and  yearly 
rfinc  are  infer:ed 
in  the  ratCi  a 
fecHcment  is 
thereby  gaioed, 
though  no  funt 
appears  alfefled* 

See  the  fame 
cjfein  Mr.CM- 
decoi's  Dtci- 
fions,  page  2  3S« 


On  the  aad  of  June^  one  of  tlie  overfeers  demanded  of 
Goodiffis.  for  the  rate,  declaring  he  was  affefled  in  that 
fum  lor  the  relief  of  the  poor.  Goodiff  oh]t&^A^  alledg- 
ing  he  was  not  a  parifhioner.  The  overfeer  opened  the 
rate:-book,  and  Ihewed  him  his  name  therein,  and  threat- 
ened to  didrain  for  the  8s.  if  he  did  not  pay  it.  Goodiff 
on  this  paid  the  money  dircftly.  In  the  afternoon  of  tlic 
ianie  day  the  overfeer  returned,  with  the  veftry-clerk, 
and  offered  to  return  the  money,  faying,  he  had  taken  it 
by  mift^ke.    G^odijff' x^fukd  to  receive  it.     The  overfeer, 

however. 
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Rfx  tf,      however,  left  it  and  went  away  ;  on  which  Goodtffxhttvr 
CARBAMptoij.^1^^  iponey  after  him.    It  was  admitted,  that  CL  ^  meant 
S>iiare  Certificate. — Mingay,  in  fupport  of  the  ordcr^ 
faid,  he  admitted,  that  in  all  the  cafes  where  the  queftion 
had  turned'upon  the  way  in  which  tlieperfon  meant  to  be 
rated  was  defcribed,  the  Court  had  inchned  to  a  favour- 
able conftruftion ;  but  that  here  there  was   no  ratings 
There  was  no  fum  put  againft  Goodlff*^  name:  the  pariln 
knew    he    occupied   the    houfe,    buf  they    never  in- 
, tended  to  rate  him:  themiftake  of  the overfeer  (and  cor-* 
reftcd  fo  foon)  in  fuppofing  him  rated  when  he  was  not, 
could  not  be  binding  on  the  parifh.     He  cited  Rex  v* 
(4)  Trinity,      JVarblington  (/j).— Kerby,  Serjeant^  andPALMER,  on  the 
it  ^T  c '      ^^^^^^  ^^^'  infilled,  that  the  omiffion  of  a  particular  fum 
No7'245.  *       ^^  ^^^  column  of  ^^fums  ajjiffiif^  was  fupplitd  by  the  ftyle 
Ante,  pi«ge  243.  of  the  rate,  being  a  rate  of  2S.  in  the  pounds  coupled  with 
P'.  269,  the  entry  of  4I.  oppofite  to  Goodiff's  name,  in  the  column 

of  rent.  The  cale  of  Rex  v.  iVarbllngton  was  very  dif- 
ferent in  its  circumftances  from  this,  and  went  upon 
fraud  committed  by  the  pauper. — Lord  Mansfield 
{Jiopping  Palmer).  The  cafe  cited  does  not  apply-  The 
payment  there  was  not  till  a  year  after  it  fhould  have 
been  made,  and  the  ovcrfeer  was  induced  to  receive  it  by 
mirreprefentation.  There  is  no  queftion  here.  The 
title  of  the  rate  is,  "  Tivo  Jhillings  in  the  found  \^^  and  in 
the  column  of  r^w/,  Goodijf\  rent  is  4I. :  this  fixes  his 
proportion  of  the  rate.  For  v;hat  purpofe  was  bis  name 
,  infcrted,  if  not  to  rate  him?  Then,  Has  he  paid  ?,  Yes  ; 
and  againft  his  will ;  and  the  overfecr  Ihall  not  ha^'e  it 
in  his  power  to  fay,  upon  re-confidering  the  matter,  "  I 
(^'inytfthe  i<  i^^ave  thought  better  of  it,  and  you  Ihall  not  gain  a 
'''''^'lll"'*f!f  "  fcttlemcnt."— Both  the  orders  cuaftied  (^). 

wicke,    Dcu^l.  564,  and  the  cafes  theic  cited. 

Ifan  afllfTmcr.t  277.  Rex  z\  Hechmondivtckey  Hilary  Term ^  %i*GeD,^» 
be  made  ;n  the  Cald.  103. — Two  juftices  remove  Frances  the  wife  of 
mTccco' 'icr'''  -^^"  '^^^^'^  Prtjton,  a  foldicr,  and  their  child  from  thetowrt- 
yKholo'the*  fhip  of  Batlcy  in  the  ff'eJi-Riding  of  the  county  of  2Vi,  to 
knowicdtje  of  the  parifh  of  HeckmondwlcJce  in  the  fame  Riding.  The 
the  pariOi-offi-  feiiibns,  on  appeal,  confirm  the  order,  and  ftate  the  fol- 

^c ''otf  r'te**  u  ^^^*"S  ^^^^  :— That  ^ Prefiony  widow,  mother  of  the 

conthrued7rh!s  ^^^^'  ^^/^v^/im  Pre/hn,  the  huiband  of  the  pauper,  occo- 
namc,  thefuc-  pied  a  dwelling-houfc  in  the  townfhip  of  Batley ;  and 
cccdmg  occiN  was  rated,  and  paid  all  afleflinents,  till  the  time  of  her 
pier,  by  paying;  death,  which  happened  on  the  i6th  of  March  1778:  that 

unVr^^Keffdr'  ^P^'^  *^^^  ^^^^^  '^^^^  ^^^^  Abraham  Prejlon  became  tenant 
cumftance^,gainof  the  faid  houfe  from  that  time  until  the  year  ij8<^» 

andf 
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and,  during  all  that  time,  paid  all  the  ailelTments  ch^i^ged      ^«x  v, 
Upon  the   laid  houfe:  that  it  was  known  to  the  parilh-  Hiccmoko* 
officers  of  Bat/ey  that  the  faid  widow  Pre/ion  was  dead  ;       ''*«^**-. 
ind  that  the  faid  Jbraham  was  tenant  and  occupier  of  the 
laid  hoaie:  and»  tlie  afleiTroents  being  prodiKed^  it  ap- 
peared that   the  name  of  widow  Pre/ion  w^s  continued 
therein. — Cockell  (hewed  caufe  in  fupport  of  thefe  or- 
ders ;  and  contended,  that  though  it  had  been  refolved 
tbat,  to  fatisfy  the  a£t  {a)i  a  pauper  need  not  be  rated  by  (»)  3*  Will,  sc  • 
name^  and  that  a  defignation  of  his  perfon,  fairly  pdint-  ^^*  «•  "• 
ing  him  out  to  the  parifh,  was  fufficient,  yet  fuch  dcfig-  ^^^"^ 
nation  muft  appear  upon  the  face  of  the  rate,  and  is  not  xi/^/pj.  240. 
to  b^  colle&cd  from  collateral  circumftances  ;  and  that 
there  were  numerous  inftances  in  which  tlie  circumilance 
of  another  pevfon's  name  appearing  in  the  rate  defeated  the 
fettleoiefit :  ind  to  this  point  he  c!ited  the  cafe  of  The 
Kinz  V.  Ssrtat[b)^  ThcKmgV*  Bram/hciw{c)y  Solontongham  (h)  Mich, 
V.  H^mpiefdons  in  Surrey  i^d)^  The  King  Vi  Carflyalton  (tf)  j  9-Oco.  1.1^55* 
and  he  inCftcd  upon  the  dafe  of  Kinfare  v.  King's  Sw.n-  5"''"  ^'  ^'  73- 
hrdif)   a^  in  point i  that  if  the  parifh-officers  knew  of  J"'^^?'^'' *3*^ 
the  mother's  death  and  the  pauper's  occupation,  y€t  as  (r)  Mich. 
the  pauper  had. never  claimed  oriniifted  upon  being  per*  io.Geo.z;i736« 
fonally  rated,  it  was  no  part  of  their  duty  to  inftru£t  ^"^^*  ^"  ^*  5^** 
him  in  the  legal  requifites  with  refpeft  to  rating,  for  the  pi''^'^^*^*^** 
purpofc  of  throwing  upon  themfelves  the  burthen  of  his  (^i)^,  sdr.G«i; 
maintenance  ;  and  that  they  had  therefore,  in  the  exer-  1 34* 
cife  of  their  difcretion,  purpofely  continued  the  mother's  Ante,p*gcii«» 
name  in  the  ratci — Lord  Mansfield, y?<?^^/W^  Fbarn-  /1\*|J^ 
1.EY,  who  rofe  in  fupport  of  the  rule  to  quafh  thefcor-  i5.c».3.i775. 
derSy     The  cafe  is  fettled.    There  muft  be  fuch  a  rating,  Burr.  s.  c.  809. 
and  paying  under  it,  as  (hew  raanifeftly  tliac  the  parim  ^^te,  page  145^ 
had  notice.   Here  they  did  not  rate  a  dead  Woman ;  ^^^^\VZ' a 
charge  therefore  could  only  have   been  made  upon  the  /i^    ^Li 

J^         I'll  It  .  ,  ^ ,  4*  oeo. ».  toi^ 

perfon  whom  they  knew  to  be  the  occupier : ,  U  is  pre-  ^^^,  1.  scff* 
cifcly  the  fame  as  if  they  had  (aid,  '^  late  widow  PreJion%^^^  Car,  170. 
the  pauper's  mother  ;  and  then  it  comes  exa^ly  within  ''^"^*»  pagcaai, 
a  latecaf(^  { ^ ),  where  the  words  were,  **  late  Lotubridge's''  P''^5^» 
— WiLLES,  AsHHURST,  and  BuLLER,  Jufticesy  concur-  (f)  ^^h. 
ting,— Rule  abfolute,  and  botli  orders  quaftied.  k^'i^'kihlwJ 

cants  of  Waifall,  CaMecoic,  page  3$.  and  ante,  pi?e  251,  pi.  174.   Viit  alfd  the  cafe  of  TM 
King  V.  tbe  Inhabiums  of  S(.  John  Scuchwark^  Triottx,  I9.  Oeob  3.  1779.    Cald.  61.  and 
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In  la  ifleffmcnt  278.  R^x  v.  Mtcham,  Eqfter  Term^  ^^.  Gee.  ^.  CaldL 
^Y^^f^^'^' — ^^9  jufticcs  by  aii  order  rsmove  John  Heard, 
ofhoUuhciand-  ^^^2?^^^/^  his  wife,  and  their  five  children, from  the  parilh 
lord  and  tenant  o(  MiictMm  in  the  county  of  Surrey  to  the  parifti  of 
zxt\^ttKQ^yh}M  Moredon  \\\  the  fame  county.  The  leffions  on  appeal 
ft  does  not  ap-  adjudged  the  fettlemci>t  to  be  at  Mitchamy  qiiafticd  the 
^\;^';j;'.^*'^;[[  order,  and  ftatcd  the  following  cafe  .---That  John  Heard 
prefsiy  rated,  if  ^^^  pauper  inhabited  for  fevcral  years  a  houfe  at  Moredouj 
she  icnam  pay  which  he  rented  of  Afr,  Gajfon^  who  was  alfb  an  inhabi- 
thc  »t*,  he  iiitil  tant  of  the  parifli  of  Mor^don^  at  the  clear  yearly  rent  of 
fc^t^^''  ^*  "f  *  ^^^  pounds,  clear  of  alltaiccs,  parliamentary  andparochial: 
with'^iLa  »o  ^^^^  whilft  be  fo  held  and  occupied  the  fame>  an  aiiefflnent 
the  public  this  was  made  on  the  faid  parifli  of /Worcd^n  for  the  land-tax ; 
tiz tenant i tax.  tht  title  of  which  was  as  follows:  **  Surrey^  tfc>  an 
S.  c.  Dougi.  **  afleflrncnt  on  the  inhaiiumts  of  the  parifh  ox  Msredofiy 
«6.  r.$tis,  ^*  for  raifing  a  fum  by  a  land-tax  for  the  fervice  of  tlie 
•*  year  177  •**  and  made  in  manner  and. form  following, 
as  far  as  it  refpefted  the  faid  yahn-Heardf  froat  paSet  : 


Itiwt. 


Landlord's  >Netme. 


TenaD2*sNaiiie. 


£.500 


t 


Mr.  Ga/fon. 


Jcbn  Heard^ 


£.       /.    d, 
9         9 


that  the  faid  John  H^rd  paid  the  faid  9$.  9fd»  ta  the 
cotteit^r  who  demanded  i\\e  fame. — Ml  NO  AY  Shewed  caufe 
in  fupport  of  the  order  of  feflions  ;  and  iniiftedy  that  this 
rate  in  its  form  neither  imported  a  rating  or  a  paying 
(both  of  which  arc  neceflSiry  to  give  a  fettkment)  oy  the 
pauper  in  his  own  right :  that  though  it  was  truethat  the 
payment  had  been  made  by  the  lunds  of  the  pauper, 
the  tenant,  yet  it  was  in  legal  contemplation  a  payment 
by  the  landlord  :  that  the  Cotirt  muft  take  it  to  have  been 
ou  account  of  him  upon  whom  the  law  had  thrown  thr 
burthen  :  that  though  the  ttnant  muft  evidently  be 
liable  to  have  the  tax  levied  upon  him»  it  was  nevertnelefs* 
a  tax  imp^fed  u^n  the  landlord  :  that  it  muft  confequehtly 
have  been  received  in  this  cnaraAer.  by  the  officer  ;  for 
the  coUeftor  did  not  appear  to  have  been  privy  to  any 
agreement  to  the  contrary^  nor  could  any  fudi  private 
agreement  affeft  the  parifh  ;  that  the  cafe  of  Rex  v,  the 
SihahitaAts  of  Carjhaltm '  (a)  went    upon  the  piinci» 

(«).  Eaft.  15.  Geo.  3.  1775,  Inhabitants  of  St.  John  Soiicliwarky 
Burr.S*  C.  809.  Ante,  page  a45f  pi.  Trinity,  19. Geo.  j.  1779.  CaW.  6«- 
£70.  cvcognizcd  in  the  cafe  of  Hex  v.    tnd  antty  ^gt  m54»  pi.  97 5* 

pie 
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i>le  {a)  that  muft  govern  the  prcfcnt :  that  the  only  difference    .  It  tx  ♦. 
between  them  was,  that  there  the  form  of  the  affeffments    MiTc«Aii; 
was   *^  landlords  ratedi^  here  it  is  •^^  landlords  «/7«ri  :"  ' 

-that   the  name  of  the  landlord, '  unlefs  for  the  expreis 
purpofe   of  charging  him,   and   he  is  flated  to  be  an 
inhabitant,  need  not  have  been  inferred;  but  that  by  the 
provifions  of  the  land-tax  afl:,  17.  Geo.  3.  c.  3.f.  17.  the  te- 
nant is  obliged  to  anfwer  this  charse  on  behalf  of  his  land*' 
lord. — The  Court  here  enquired,  in  what  manner,  to 
whocfi)  and  in  whofe  name,  the  receipts  were  given  \{c)  but 
this  didnotappear.*— Ming  AY.  That  according  to  thege-^ 
iieral  form  In  ufe,  it  is  on  this  account  tliat  the  tenant  is 
included  in  the  rate,  that  the  collector  may  know  tho^ 
occapier  of  the  premifes  charged,  {d)  the  perfon  to  whom 
be   is   generally  obliged  to  refort  for  payment:  thataf 
moff  it  can  only  be  faid  on  the  otiier  fide,  that  the  rate 
is  doubtful  upon  the  face  of  it ;  but  that  in  anfwer  to  thiS|^ 
fhe  fa£t  that  was  left  doubtful  upon  the  rate  is  exprefily 
found  in  the  cafe,  and  decided  upon  by  the  court  Below  \ 
who  have  iaid,  that  the-  landlord  is.  rated  ;  and  the  law; 
alio  fays,  tliat  he  is  in  the  iirft  inftance  liable,  and  that 
this  is  not  a  tenant's  tax :  that  in  the  cafe  of  Rex  v.  the     _ 
Inhaihants  of  Patnfivick  {e)    (where  it  was  left  open^ 
whether  it  was  the  landlord  or  tenant  tliat  was  rated) 
it  was  highly  reafonable  that^  in  a  cafe  as  that  was  upon 
the  poor  rate,  the  circumftance  of  fuch  rate  being  a 
iaumfs  tax  fhould  (gj  turn  the  fcale  :  and  that  by  the 
iame  rule  here,  in  a  cafe  upon  the  land'otax,  where  it  was 
left  e(}ually  open  upon  whom  the  afTeffment  was  made*; 
the  circumftances  of  that  tax  being  a  lanHiord^s  tax  ought 
^ualiy  to    form  the  rule  of  deciiion.-^PALMER,  in 
fppportof  the  rule  to  quafh  this  order,  infifted,  that  the 
pauper  had' ahquired  a  fettkment,  having  been  charged 


(«}  In  that' cafe  Lobd  Mahs- 
YiSLD  fa'td,  I  think  the  cafe  tarns 
oA  diU  ground,  thtt  it  it  a  Jatidiorer$ 
taik.  The  perifh  are  not  helped  by 
k^  at  thej  would  hatd  been  had  U 
hted  aft  oeevfier^M  tax.  Ante,  page 
a4S,  |fl.  *7o. 

'{jty  Though  trie  nan^Ms  of  both 
landiortf  and  tenant  ap(teared  open 
tife  aflcifinent,  the  drcotiffance  of  a 
receipt  given  by^  the  cofferer  to  the 
Kbanr,  iCating  that  the  funj  paid  was 
mfi0id  tfm  tit  Uadl^rii,  wa?  holddi 
Id  the  cale  of  Rex  tf.  the  Inhabitants 
of  St.  JaSKs  in*  Baty  9k«  Ed/nond*s^ 
Mkb.  a  5.  Geo.  3.todeddettltit  this* 
ms nrace  spon th^  landlords  and  con- 


feqaent^y,  that  the  ttfiant  did  not  ac- 
quire a  fetUement.  ^  See  poft. 

(4J  The  words  of  this  aft  are, 
which  fatd  coUeiftors  are  hereby 
required  to  demand  all,  tx,  of  thd 
parties  themfeJTes^  as  the  lame  Ihall 
beeome  due,  if  they  csn  be  found,, 
or  elfe  at  the  fiface  of  their  lat^ 
abode,  or  tt^0M  tb*  prtmfcs  tbarftit 
'^  with  the  afledmcnt.'*    SeQ.  9. 

(<)  Burr.  Settl.Caf.  465.  Ante, 
page  236,  pi.  264. 

(j)  But  this  circomilanct?  isDOt 
touciicd  either  at  the  Bar  or  by  tlie 
Bench  upon  the  argument  in  this 
cafe*    Ktf te  by  Mr .  Ca& n  |  co  v  t  . 


ff» 
c< 
<( 
•« 

« 
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Rix  V.      with  and  having  paid  his  fliare  towards  a  public  tax :  thaf 

MiTCMAM.    ihc  cafe  of  Rex  v.  Carjhahon  [a)  was'eflentially  different 

(«)  Ante,  page  from  the  prefent:  that  there  it  was  fhewn  by  the  columri 

*  P*«      •     of  the  rate  who  was  rated  ;  but  that  it  does  not  here  in 
the  fame  way*  appear  who  is  rated  :  that  there  the  title  of 
the  rate   was,    "on  the  landholders  and  inhabitants  ;** 
liere  upon  the  inhabitants  only  :  that  the  tenant  is  the  only 
perfon  who  with  refpeft  to  the  land  muft  be  the  inhabi- 
tant ;  and  therefore,  coupling  the  title  of  the  rate  with 
the*  rate  itfelf,  that  it  was  equivalent  to  an  cxprefs  rate 
upon  the  tenant :  that  though  it  is  true  that  the  landlord 
is  in  this  cafe  flated  to  bean  inhabitant,  thatcircumflance 
as  tb  the  prefent  queftion  muft  have  been  merely  acci- 
dental ;  as  it  cannot  be  fuppofed  that  the  property  in  a 
!>ari(h  is  generally  inhabited  or  occupied  by  the  land- 
ord  ;  and  that  the  dccilion  in  the  above  cafe  was  m^jie 
witli   great  and  declared  regret :  that   though    it    was 
commonly  faid,  that  the  tax  was  a  landlord's  tax,  yet 
properly  fpeaking,  and  upon  principle,  it  was  not  io : 
that  the  rate  is  a  defignation  of  the  perfon  who  is  the 
material  objcft  of  the  authority  of  the  aflefTors,  the  per- 
fon who  is  to  be  called  upon  for  payment:  that  the 
A     intention  of  the  Lcgiilature  is  to  fubjeft  the  vifible  holder 
of  the  land  :  that  riiis,  merely  becaufe  in  the  event  it 
comes  out  of  his  pocket,  cannot  be  confidered  as  a  tax 
upon  the  landlord  alone  *,  for  upon  him  the  poor's  rate 
andall  other  rates  ultimately  fall ;  as  the  tenant  will  give 
no  more  for  land  than  after  ^11  deduftions  it  is  worth  : 
that  from  a  conllderation  of  the  feveral  claufes  of  the. 
land-^tax  aft  the  tenant  will  clearly  appear  to  have  been 
the  proper  and  immediate  objeft  ot  the  Legiflature  :  that 
in  fsft  4.  of  the  annual  land-tax  aft  (all  which  aAs  arc 
copied  from  the  firft  of  the  prefent  reign),  the  charge 
is  to  be  made    "  upon  all  perfons  having  or  holding  any 
*'  fuch  meffuages,  lands,  &c."  (l)  Now  the  tenant  is  the 

{I)  But  ifi  the  firik  land-tax  a^,  And  that  the  general  underilandirg  . 
Vrhkh  paHed  June  2, 1 6^,  t.  Will.  .  of  mankind  to  tlie  contrary  bad  fomfi 

ft  Mar.  c.  20.  r.  4.  after  the  words,  better  foundation  tban  vague  and 

^  having  or  holding,'^  were  added,  common  opinion*  2ppcaart  from  tbt 

<'  in  his,  her.  or  their,  adfual  pof-  cafe  of  Rex  v.  the  Occupiers  of  St. 

«'  rclTion.'*      Ruff  bead's   Appendix  Luke's  Hofpital ;   in  which  JLoa» 

:o    ihe  Statutes,    vol.   x.   p.   201.  Mansfielo    fays,    **  (he  Und-tiX, 

Thence  I   conceive,  that  from   the  '*  differs  from  the^oor'i-tax«    The 

period  of  the  omilTion  of  thefe  words  '*  landhrd^  v?ho  receives  the  renc, 

(wh^nfoever  that  firft  happened,  and  **  is  to  pay  the  land  tax  |  but  the 

vvhatfoever  might  have  been  ifate  ori-  <*  ^oor*i-taxis  payable  by  tlie  •<««'- 

ginal  and   previous  intention  of  the  ^  piersj**     2*  Burr.  i(963«     Ante, 

Legiflature)^  it  could  not  have  been  vol.  i.  page  101,  pi.  149,     Note  by 

the  intention  that  the  tenant  fliould  Mr.  CxiPtcttTT. 
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perfoa 


SETTLEMEWT.BY   1»UBLI«   TAXE5, 


aSi 


♦4 


%€ 


perfon   having  or  holding  ;  and  thcfc  are  the  very  terms      Rt.xr. 
in  which  his  in  tereft  is  in  every  leafe  conveyed  toa  lefl'ee  :    Mitcham. 
where  there  are  mefne  lords,  it  is  the  tenant  that  mull  be 
their  reprefcntative ;  for  there  may  be  twenty,  alid  then 
which  of  them  (hall  be  rated  ?  And  though  it  is  true  that 
by   feft.  5.   the  perfon  entitled  to  a  rent-charge,  *^c.  is 
liable  to  hisproportion,  yet  that  this  is  by  way  of  contri- 
bution, but  never  nominally  :  that  he  is  neitlicr  rated  or 
called  upon :  that  the  tax  always  comes  from  the  band  of 
the  tenant>  how  many  foever,  or  to  what  degree  foever, 
there  may  be  others  intereftcd :  that  upon  this  view  of 
the  fubjeft  the  point  feemed  to  be  clear  :  but  that,  if  it 
were  only  doubtful  who  is  rated  here,  or,  more  corredtly, 
upon  wiiom  the  charge  is  made,  it  mufl  be  taken  to  be 
upon   the  tenant ;  for  they  arc  the  tenant's  goods  that 
arc  liable,  and  his  perfon  (a)  in  default  of  croods  :    and  r..^«;-*,-  n,^ 
as  to  the  power  given  him  of  deducting  out  of  his  rent  the  3.  c  3.  f.  18. 
fum  he  fhould  be  compelled  to  advance,  that  cijrcumftance 
ijvas  not  introduced  into  the  aft  with  any  view  to  the 
public  :  that  feft.  18.  having  required  the  tenant  "  to 
deduft  out  of  his  rent  fo  much  as  his  landlord  (hould 
and  ought  to  pay  and  bear,"  the  landlord  ought  not 
in  this  caie  to  pay  or  bear  any  part ;  for  the  cafe  iinds, 
that  there  is  an  agreement  to  the  contrary  5  that  if  he  is 
to  deduft  fo  much  as  the  landlord  is  to  bear,  the  tenant. 
cannot   be  confidered   by    the    Legiflature    a$    paying 
altogether  vicarioufly :  that  the  quantum  of  charge  wliich  as 
agasnft  the  tenant  tht   owner  of  the  land  mufl  bear, 
•will  depend  upon  the  contraft  between  them  :  and  that 
feft.   19.   the   next  feftion  which   impowers  the  com- 
miffioners  to  fettle  differences  upon  this  fubjeft  between, 
landlord  and  tenant,  is  a  complete  anfwer  to  the  objeftion, 
that  the  colleftor  has  nothing  to  do  with  any  private 
agreement,  and  that  fuch  could  not  affeft  the  pari fli  ; 
for  though  the  colleftor  may  have  nothing  to  do  with  it 
the  commiffionen  have :  that  in  left.  64.  (?),  which  refers 
to  tlie  double  tax  impofed  by  a  former  claufe  (feft.  60.) 
upon  Roman  Catholics.,  by  exprefs  words,  the  landlord 
only  is  fubjcfted  to  the  charge  and  payment^  and  the 
tenant  is  exprefHv  difcharged  ;  confequently  that  it  mufl 
have  been  conflacred  by  the  Legiflature  that,  witho\it 
fuch  words  of  charge  as  well  as  thofe  of  difcharge  of  the 
tenant,  the  tenant  in  all  other  cafes  was  at  leafl  equally 
liable  to  both  :  that  the  reafon  why  the  landlord's  namt 

(*)  Vide  the  cafe  of  Rtx  v  the    chefter,  Mich,  xt,,  Geo.   3,    17S4. 
Totuibit^u  of  Si.  Lawrence  Win-    Poft.  p9ge  i6o,  pi.  tSi. 
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Rtx  V,  is  now  always  infcrtcd  in  the  rate  is  to  afford  evidence 
MiTCRAM.  ofhis  right  to  vote  for  koiehts  of  the  (hire  c  tliatbyilat. 
^O-  Geo.  ^.  c.  17,  no  perfon  (hall  fo  vote  for  any  laiid3 
which  have  not  been  afleflcd  to  the  land-tax  in  his  name  ; 
that  by  tJus  aft  thcfe  afleflmcnts  are  direfted  to  be  made 
in  the  very  form  now  ufed  :  and  that  previous  to  this  afit 
>  .  it  could  onlv  have  been  accidentally  that  the  landlord** 
name  could  nave  been  introduced,  and  not  vith  any  view 
to  the  afleffment  or  the  colle£Hon  of  the  tax  :  that 
it  has  been  holden  in  many  c^fes,  that  a  tenant  may  be 
confidered  as  rated,  though  his  name  is  not  aftually  ijx 
the  rate  :  that  it  was  fo  in  the  cafe  cited  of  ^cx  v,  Painf- 
(«)  Ante,  page  '^'^^^t^)  J  and  it  has  even  been  holden,  that  his  occupation 
^364  pi.  264,  need  not  be  referred  to  upon  the  face  of  the  rate  ; 
that  this  was  fo  adjudged  in  die  cafe  of  Rex  v.  the  Inhabir- 
tants  of  Waif  all  (/»),  where  **  late  Loivhrid^eh  houfe^^  wa^ 
the  only  entry  \.  and  in  the  cafe  of  Rex  v.  the  Irwabhant^ 
of  Heckmondwicke  (rj,  where  notliing  appeared  upon  th^ 
^atc  but  the  name  of  widow  Preflon^  who  had  been  a 
foriper  occupier :  that  therefore  (eitlier  by  inference  from 
the  rcfolution  of  the  Court  in  the  cafe  oiKex  v,  Carjhaltm^ 
pi  from  the  reafoning  upon  the  a&  itfelf  for  thepurpofc 
of  fhewing  that  both  m  gqneral,  as  well  as  under  the 
f^reement  with  his  landlord,  tlie  tenant  was  the  proper 
bbjeft  of  the  Und'tax  aift^  the  pauper,  tlie  jtenant,  wa^ 
here  fo  rfited  as  to  entitle  him  to  his  fettlement  in  More^ 
don.  —  BoNp,  on  the  fame  fide,  was  flopped  by  the 
Courts — Lord  Mansfield.  Thequeftion  is.  Whether 
the  landlord  or  tenant  is  the  perfon  charged  ?  The  aflefl?- 
jpentdoes  not  fay  who  is,  but  the  names  of  botli  lapdlQr4 
and  tenant  are  ufed»  The  rate  ^lone  then  is  in  this  cafe 
no  charge  ijpon  eitlier.  The  anfwer  to  tliis  queilion 
pull  therefore  be  gathered  from  other  circumftancea. 
In  the  firft  place,  Who  ought  to  be  charged  ?  Undoubted- 
ly the  occupier  ought.  The  land,  it  is  true*  is  the  debtor  j 
t)utthe  rate  is  pointed  at  th?  occupier.    The  parifli  c^n-? 

{a)  Vide  the  cafe  of  Rex  v-  the  him.     The    oflFicer*s    receiving  the 

Inhabitants  of  St.  James  i|i  Burjr  rate  of  the  teti»nc  fixes  it,  exfiaiuf 

$(•  Kdmuad^Sa  po^  «ir^/  n»oi  doubtful  n^  tU  tmtfy^ 

«  and  (hews  notice.    And  upon  thif 

{})    A|ite»  page  2(1.   pi.  ^74.  principle  the  judgment  of  the  Co^irc 

which  cafe  appears  not  to  be  diflin-  ap|)eais  to  have  gone  in  the  cafe  o^ 

guifluble  from  the  prerenc ;  for  there  Rex  v.  the  Inhabitants  of  Endon, 

AtToif,Jtf^(r,  with  the  concurrence  poft.  page  265,  pi.  aSo»     Note  by 

o/the^urtfj|ys,thequ^Uoni$^|igly,  Mr.  Caldkcott.        , 

Whether  the  p^ri/h  have  taken  notice  (c)  Hilary,  \\s    Gep.   3.   \^%x\ 

of  a  man  as  an  inhabitant  ?  aqd,whcn  Cald.  loj*    «nd  ante|  paige  454.  pl« 

rlicy  igkc  his  money  j  t  hey  mu  *X  kno  w  277, 

not 
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not  tell  who  is  the  landlord^  or  who  has  a  rent-charge.      ^^^  v. 
It  is  upon  the  occupier  that  the  officer  of  Government    *^*Tt:rfAj<, 
takes  his  remedy  ;    and  though  the  landlord  is  directed 
to  allow  the  fum  levied  out  o?  the  rent}  the  pariUi  have 
nothing  to  do  with  tranfa£tions  between  landlord  and 
tenant.     This  is  a  matter  between  them  ;  but,  for  the 
fake  of  the  public,  tlie  occupier,  the  ofteniible  perfon, 
is  to  be  confidered  as  the  perfon  firft  Jiable.     Tlie  next 
confider^tion  is,  What  does  the  alTeffinent  profefs  to  be  ? 
ltpro£tSc$  to  be  an  aiTelTnient  on  the  inhabitants  \  that  is, 
the  ocOipiers  :  the  landlord  may  or  may  not  be  an  inha- 
bitant, the  tenant  mull  be.    Then,  Of  whom  is  it  de^ 
xoandedf  Of  tlie  occupier.  Whopaysat?  1' he  occupier. 
We  may  therefore  fupply  from  the  circumftances  that 
irhich  is  omitted  in  the  rate  itfelf ;  and  intend  here,  that 
which  was  exprefTed  in  the  cafe  of  Rex  v,  Carjhalton  \ 
wic}i  which  the  prefent  dccifion  does   not  interfere.— ^'^^^F^s*  245* 
IViLLEs,  Juftice.    There  are  two   circtkcnfUnces  tliat  p''  *^*'" 
difier  this  t»fc  from  that  of.  Rex  Vr  Carjhaltan^  viz. 
the  dtle  of  the  rate  and  the  manner  of  making  it ;  and 
the  Court  were  there  of  opinion,  that  the  landlord  was 
charged  upon  the  face  of  it.     Here,  where  the  expreffion 
fails  ihort,  and  we  caraiot  from  the  inftrument  itfelf 
colled  enoiigh  to  tbuud  our  judgment  upon,  collateral 
ctrcumftances  point  out  the  tenant  as  the  perfon  meant  to 
be  chai;ged.-— BuLLER,  Jujiice,     In  the  cafe  of  Sex  v. 
CarJhaUoiiy  tlie  Court  vrent  wholly  upon  the  word  *^  rated/* 
-which  followed  the    word    **  landlord'*  in  the    fame 
column.    The  great  doubt  here  has  arilen  from  the 
common  pbrafe,  that  the  land-tax  is  a  landlord's  tax ;  andt 
as  between  landlord  and  tenant,  it  certainly  is  fo  ;  but 
not  fo  as  to  the  parifh  and  tlie  public.     As  to  this  point* 
Ma.  Palmer's  arguments  upon  the  feveral  claufes  of 
the  aft  of  parliament  are  unanfwerable.    And  if  die 
point  were  otherwife  doubtful)  I  think  the  title  of  the 
rate,  which  is   on  the  ^*  inhabitants,''  would   decide. 
Under  this  ftatutC)  it  is  theyifible  owner  that  is  the  perfon 
to  be  looked  to.     It  is  therefore  here  equivalent  to  iayii^, 
*' tenant  rated."— Rule  abfolute,  order  of  feiiions  qucmied,  > 
and  order  of  two  juftices  affirmed. — ^iiORD  CoMMis^i^ 
siovER  AsHHURST  was  abfeuL 

279.  Rex  V.  Chew  Ma^m^  Mich.  Term^  24,  Geo.  3.  j^^  ^  ^^^^^ 
Oald.  365. — Two  juftices  bv  .an  order  remove  ^^^/f  of  a  UncUord,  an 
Carvery  jitme  hi&  wife,  and  tneir  five  children,  from  the  atftflmmtof  the 

poor's  race  vrat 
mde  thus:  **  (kfufUr  o£  the  late  *Mr»  Vfippefiey^i^  6fr.**  The  fiauper,  who  was  one  of 
ChepcriiMial  neprefcotacives  6f  Mr,  Hif(>eJ!ty,  ^nd  received  from  the  teAant  a  third  of  the  rent 
in  his  own  right,  and  twice  paid  the  rate  thua  afleAed  to  the  overCeer,  dees  not  Ihettby  gain 
1  fccilesient  j  for  t)ie  r^tt  it  90  the  tetupitr^  and  the  faymnt  by  the  Imndhrd. 

S  4  parifh 
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Rfc  t?.  f  arifli  of  Chew  Magna  in  the  county  of  Somerfet^  to  the 
Cflpw Magna,  papfh  of  Uhley  in  the  fame  county.  The  fcflions  on 
appeal  adjudged  the  fcttlement  to  be  at  Chew  ATagna^ 
quafhed  the  order,  and  ftatcd  the  following  cafe  :— - 
That  the  pauper,  'Jolni  Carver ^  being  fettled  at  IJhley  about 
the  year  .17 70  came  into  thepariih  ofChewAtagfta^  whe;re 
he  married  one  Anne  Htfpejlcy  :  tiie  faid  ^nnc  Hippefley*% 
mother  was  entitled -to  a  Icafehold  eflatc,  confifting  of 
three  acres  and  art  half  of  ground  in  the  faid  |)ar]in  of 
Cheiw  Magna  for  a  term  of  years,  determinable  with  one 
life.  The  mother  died  inteftate  in  1775,  leaving  the 
pauper's  wife,  afon,  and  another  daughter  :  no  letters  of 
adminiftration  were  granted  of  the  mother's  efhitQ  :  the 
premifes  during  the  motlier's  life  were  renterf  by  Jotu 
Harvey  at  a  rack-rent  of  4I.  10s.  a-year  ;  and  after  her 
death  continued  fo  to  be :  that  after  the  faid  mother's 
death  the  pauper  received  a  third  part  of  the  rent  from 
the  tenant :  foon  after  the  mother's  death  a  poor  rate 
was  made,  in  which  the  premifes  were  rated  rn  the 
following  words  :  **  Occupur  of  late  Mrs.  Hipp^Jky*^  : 
**  3s.  2jd.  ;"  and  the  overjeer  at»piying  to  pauper,  he  paid 
fuch  rate  twice :  at  this  time  tne  pauper  rended  in  thq 
parifh  of  Chew  Magna ;  if crv^y  continuing  in  the  occupa- 
tion of  thepremifes. — Fr  anklik  fhewed  caufe  in  fupport 
of  the  order  of  feflions  ;  and  admitted,  that  now,  nnc& 
the  determination  of  the  cafe  of  Rex  v.  the  Inhabitants  of 
(a)  Mich.  North  Curry  (fl),  he  could  not  maintain  that  the  patipcr, 
ti.  Gto.  3.      ^jjQ  ^^  ^Q^  fQjg  ng^f  Qf  1^;,^^  j^ad  without  adminiura- 

CaidVi-;?  viz  ^'^^  acquired  a  fettlement  by   an  eftate  of  his   own. 
poft.  «  Settle!  B"^  he  infilled,  tliough  the  pauper  was  not  ftri Aly  the 
tf  ment  by        occupier,  that  he  was  yet  fufficiently  fo  for  the  prefent 
••EAate."        purpofe  :  that  he  was  not  only  interefted  generally  in  the 
amount  of  the  rate,  inafmuch  as  it.  could  only  be  from 
a  correft  knowledge  of  the  out;;oings  that  he  could  bo 
enabled  to  form  a  juft  eflimate  of  his  property  \  but  muft, 
under  the  circumllances  of  tliis  caft,  be  taken  as  the  real 
occupier  :  that  it  would  be  t^o  much  to  fuppofe  alm6il 
in  a'.y  cafe  that  the  parifh,  by  whom  the  charge  is  made, 
could  be  ignorant  of  the.  perfon  upon  whom  they  mad^ 
it  ;  but  that  in  the  prefent  they  by  making  the  demand 
-had  afccrtained  it,  and  he  by  making  the  payment  upon 
fuch  demand  had  eftablillied  it  bevond  all  controverfvi 
and  entitled  himfelt  to  the  benefits  to  be  derived  frorti  it  ; 
and  that  in  the  c  ife  of  Rex  v»  the  Inhabitants  of  Suple- 
(t)  Mich,        ^^«  (^)»  a  refident  in  the  parifh,  thqugh  not  the  real  occu- 
10  Geo.  3.       pier,  having  been  charged  as  occupier,  and  called  upon  by 
»"^'9'  the  parifh,  and  having  paid,  was  holden  to  have  gained  4 

^"'J^|**^^*^'iettleii\^iU.  —Lord  Mansfield    ijhpping   Gould )i 
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To  be  furc,  if  the  fafts  were  otherwife,  fo  alfo  would  be  *'*•'- 
the  law.  The  whole  turns  upon  fuppofing  the  landlord  vff «*'Ma«*a. 
and  occupier  to  be  the  iame  thing  ;  wl)ich  they  are  not^ 
Nothing  IS  better  underftood  than  the  diilinflion  between 
them.  If  then  it  is  clear  that  no  fettlement  has  been 
here  acquired  by  eftate,  it  is  equally  fo  that  none  has  by 
the  rate  ;  which  is  upon  the  occupier. — Willes  and 
BuLJLER,  yu/ficfSy  concurring — Lord  Commissioner 
AsHHURsT  was  abfent — Rule  abfolute,  order  pf  two 
joftices  affirmedy  and  order  of  feffions  quafhedf  . 

280-  JRe^  V.  Efulany    Mcba^lmas   Term,    24.  Gee.  3*  ^^7^*"*"^ 
Caid.  374- — Two  juftices  by  an  order  remove  Thomas  2©^^ introduced 
Lozvcl/^  £/iber  his  wife,  and  their  two  children,  from  the  upon  the  land, 
hamlet  of  Tittejivortb  in  the  parilh  of  Leek  in  the  county  ux  rate,  diougli 
of  Stafford-,  to  the  united  townlhips  of  Endmy  Lon^Jdon^  *hi*f  **^^"  ^  •** 
and  Stanley  14  the  fame  county.    The  fcffions,  on  appeal,  ^^en^M  oT 
confirm  the  order,  and  ftate  the  following  cafe  :— 'I  hat  his  poverty,  aad 
Thomas  Lowell^  the  pauper,  being  legally  fettled  in  ^le  at  Ms  request,  is 
townfhip  of  Endoftj  m  theparifh  of  Leek  m  the  county  of  ^  *^««^"*"e4 
Stafford,  rented  a  cottage  ot  Lord  Macclesfield  at  Lady-day  ""m'if'ihi** 
1776,    in  tlic  hamlet  of  Ttttefwcrthy  at  the  rent  of  20s.  ^"  n^  ^Ji, J 
a-year :    and  iit  the  time  of  taking  it  was  agreed  be-  perfon  on  ti« 
twecn  th^  pauper  ind  Lord  Macclesfield^  agent,  that  the  «^,  noiwith-  . 
pauper  (hould  pay  the  land-tax  and  all  other  taxes  ;  but^^Jlf'J  .^ 
it  did  not  appejir  that  this  agreement  was  at  any  time  b«n*pitvioufly 
kno^wTi  by  the  officers  of  Tittefworth :  that  the  pauper  en-  r»ted  j  for  th^ 
tered  zt  Lady -day  1776,  and  continued  in  poilcfnon  of  land-tax  as  a 
the  preraifes  till  be  was  removed  in  December  laft  ;  and  ^*  "  ■  tenant's 
during  all  the  time  was  called  upon  by  the  pariQi-officers  J^\f*^*J.u*'*'** 
•of  Tittefworth  to  pay,  and  did  p?iy  the  land-tax  for  the  nam  a(tcrwan$% 
premifes  :  but  at  Michaelmas  1780,  being  ill  and  reduced^/,  he  thereby 
m  circumftances,  he  defired  the  parifh-officer  that  be  8*»"*  •  ^«tJe. 
might  be  excufed  ;  which  the  faid  parifti-officcr  promifed  "*"*'. 
to  ufc^his  endeavour  to  do  ;  and  he  never  paid  the  land-  ^^  'l/*?^  * 
tax  after  Lady^day  1781.     And  it  appears  from  the  rates  ^\^^  '**"*  ^ 
of  178 1  and  1 782,  that  neither  the  pauper's  name,  or  that  xhca^l  for  re* 
of  any  other  perfon  living  in  the  laid  premifes,  i^ere  in-  gulating  the 
ferted  therein ;  or  that  Lord  Macclesfield  was  rated  for  the  "S^t  of  votinj 
fame,  though  the  pauper  continued  on  the  premifes  tillJ°**"J!^»  '"*^ 
December]^  :  but  it  appears  that  fome  other  premifes  of  ,^j°j^f^' 
Lord  Macclesfield^ %y  in  the  occupation  of  George  Gillman^  gives,  prevent 
were  infcrted  in  the  aileilinents  of  1781  and  1782,  in  the  panmca  from 
following  manner,  which  were  not  inferted  in  any  of  the  ™*'"S  ^^^^^^^^'^ 
fates  produced  in  court  previous  td  the  rate  of  1781 :        fowhT^^^ 
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Rfx  v. 

Names  of 

NaiiKS  of 

Houfes  and  Lands 

Soim  affdfed* 

£ndiwu 

Broprietors. 

Occu|:idrs. 

ditto 

- 

V 

- 

£.    #.     d. 

£.  of  MaccksJUld. 

George  Gihnan. 

Houfe    Land 

\      o  *o     5* 

The  pauper  lived  in  part  of  the  faid  cottage,. and  during 
fome  of  the  time  let  rhe  remaining  part,  together  with 
half  an  acre  of  land,  for  3I.  10s.  ^^r  annum.  In  the  land* 
tax  aflcflment  of  1776  and  1779,  Lord  Macclesfield  yfzz 
affcfled  for  the  faid  prcmifes.  In  the  year  1 780,  the  forra 
of  the  aiTeffinent  of  the  faid  premifes  was  as  follows  : 


Kamei  of  ^ 

Fiopiietors. 

U,oi  MaccUsficlH. 


Karnes  of 
Occopters, 


[Houfes  and  Lands. 


Thomas  Lo^^hH,]    Houfe    Land. 


Sums  nffeiM, 
o     o     5J 


The  only  rates  t>rodaGed  were  thofe  for  the  faid  yeari 
1776,  1779,  1780,  1781,  vid  1782.  The  faid  hamlet  of 
7itte/ivorth  maintain  their  poor  feparately';  and  the 
united  townfhips  of  Endctiy  Long/don^  and  Stanley^  main- 
lain  their  poor  feparatelv  from  the  reft  of  the  parifli  of 
Leek. — Leycestsr  and  Pi^umer  (hewed  caufe  in  fup- 
port  of  thefe  orders ;  and  it  was  iniifted  by  LsYCE^TSRy 
that  this  was  not  a  fufficient  rating  for  the  purpofe  of 

fiving  a  fettlement :  that  it  was  clear  from  the  words  of 
.ORD  Hardwicke,  in  the  cafe  of  The  King  z/.  ibelnha^ 
U'S'^wx.^.^.hltanti  of  Sarrait  {fl\  tliat  the  ebarging  is  the  prxncipai 


W  ^^^^^Tbe  King  V,  the  Inhabitants  ofCarJhalt(M{b),  that  tlie  in- 
wKognii^^to    fertincj  of  the  name  of  die  tenant  is  not  alone  fi)fficient| 


the  cAfc  of  The  it  muiT  be  inferted  for  the  purpofe  of  lating  him ;  fo  tliaC 
King  V.  St.  this  proportion  is  plain,  chat  tlie  notoriety  arifing  from 
''°  A^caidT  ^^^  tenant's  naijne  appearing  in  tlic  rate  is  not  fulBcient 
^g  g,^  to  entitle  to  a  fettlement:  that,  if  it  were  otherwifc,  tho 

Ame,page2  5^  demand  of  payment  by  the  parifh  might  be  {c)  deemed 
pi.  275.  fufficient  proof  of  a  pauper's  inKabitancy  being  known 

(r)  And  this  to  the  parifb  ;  but  tliat  there  mull  be  a  confent  of  tlic 
pnncipicdidal-pariSi  by  rating  to  charge  tliemfclves  with  him;  and 
io..cthc:r  guide  therefore  in  The  King  v.  Sarratt,  the  charging  is  faid  bv    . 

the  decifion  of     ^  • .  *        t      ^i_  •      •      1    1  •  *      /-      -.l  • 

fhc Court  in  Lo^D  Hardwicke  to  bc  the  pnncipal  tlunfi;,  for  that 
The  Kins  v.  is  the  a£l  of  tlie  parifh,  'and  cannot  .be  that  otany  iodi- 
Waifaii,  CaW.  vidual  :  that  as  here  non  conjiat  upon  the  face  of  the  rate 
page  35.  Ante,  ^,]jq  ^.^  rated,  other  circumftances  of  notoriety  were  nc- 
V^l  ^^s/dv'ide  -^clTary  to  be  reforted  to  for  the  purpofe  of  fliewing  who 
The  Kuig  V,  was  intended  to  be  rated  :  that  there  were  collateral  cir- 
ciww  M4gna,   cun^ft^nccs  that  pointed  out  the  landlord  as  th?  perfon 

anttt,pa5e^63,  jlCfC 
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hat  inunded :  that  it  was  a  very  material  circumftanc^r      IIbx  v. 
that  the  pauper,  though  his  name  had  indeed  ortficbec^i      £w»o»« 
introduced  japon  the  rate,  had  never  at  any  time  beea 
rated :  that,  on  the  contrary,  the  landlord  was  fhewn  to 
have  been  charged  upon  the  Tate  in  the  year  1776  an4 
i779  >  ^^^  ^^  i^  ^^^  ^  prefunibd,  though  the  evidencp 
was  not  produced,  that  he  had  alio  been  rated  in  the  in«- 
tcnnediate  years  :  that  under  fuch  circumfiances  a  }^ry 
would  not  ne£tate  in  finding  this  fa£t  with  the  landlord^ 
and  tliat  the  court  below  had  fo  found  it :    that  the  tim^ 
aUb  at  which  the  ten^t^s  name  was  inferted  in  the  rate 
dderved  cpinfideration :  that  it  was  in  the  y^ar  ^780,  the 
lime  when  an  a£t  pafied  (a)  for  regulating  the  right  of  («)  >o.  G«e«  j^ 
Fodng  at  county  ele&ions  j  which  aft  dircfts  the  very  *•  *7-  ^'  «9» 
form  of  afieilinent  here  ufed  for  the  land-tax  rate :  that  it 
muft  therefore  be  prefunaed,  that  the  tenant's  naro/s  wai 
Aosr  introduced  fox  the  &:ft  time  merely  in  complianop 
irith  the  requiffitipns  of  Uic  adi,  and  not  with  any  vienf 
of  making    any   alteration  in  the  perfon    chargc;d.«-« 
WiLLEs^  Jkjiice.    It  is  true   that  the  adpafled  ii^  1780, 
but  it  was  not  to  be  in  force  till  January  1781.-— L£Y«> 
cfisTER.    Thpugh  it  was  not  to  take  effeO;  till  then,  it 
.was  yet  public^  generally  underftood,  and  probably  a&ed 
^K)n :   that  the  cafe  of  TU  K^ng  v.  the  Inhabitants  of 
iHtcham  (^)  QO^d  by  no  qieans  govern  thcprefent:  that(0  Eafltr, 
fberc  were  ooc^  of  the  many  weighty  circumftances  tliat  clw  *^'^*'^^ 
wdicatcd^ao  intention  i;^  the  pr^^t  cafe  of  ratiqg  the  and  im^i^ 
hndlord  to  be  found  there :  th^  in  thefe  fort  of  caies  it  158,  pi.  %^%. 
is  a  little  that  is  fuffic^t  to  turn  the  fcale ;  and  that  a 
Aatcrial  cifcugiftance  in  favour  of  the  tenant  in  that 
cafe  did  AOt  ex^  here ;   /.  e.  the  prefumption  that  arofe 
(tod  was  indeed  confidered  as  deciiive)  from  the  title  of 
the  rate ;  and  that  that  being  ^pon  inkabitants^  the  word 
tnhakhant  under  that  llatute  imported    occuf'ifr  (f).-~'(>)  It  didnot 
Plumek  alfo  iniifled,  that  as  by  the  ftatutc  cited  ii;  i^  appear  what 
now  no  longer  }nthe  power  of  parifh-otficers  to  cxcrcife  j^jJiJ'^^*^ 
vxj  difcretion,  and  to  omit  the  names  of  any  occupier  in     *  ^  * 
dte  rate*  this  coaGdenttion  raifed  the  fubje^l  oT  the  pre- 
feat  enquiry  iato  a  matter  of  great  public  importance  : 
that  if  the  n^m^  of  every  occupier,  however  fmall,  with- 
out being  ^barged,  or  meant  to  be  charged,  i>ut  in  oppo- 
fition  both  to  the  dunr  and  inclination  of  the  parifh^ 
officer,  muft  be  entf  reef  upon  the  rate,  and  when  entered, 
ttuft  on  paymei^t  be  adjudged  to  give  a  fettlement,  die 
bw  of  fettlemeats  would  be  overturned ;  that  the  ftatute, 
which ena£bth^  no  perfon  renting  lefs  than  ten  pounds 
a-ycar  IhaU  acquire  a  fettlement,  would  be  altogether 

^^ink^ ;  tb»(  tb^  »0f^qiiepp»;  would  be  the  moft  mif- 

(hievQui 
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R^x-tr.       chicvousand  opprcflive:  that  tliere  would  beaninime^ 
%*t>ott^      diate  and  univerlal  removal  of  all  perfons  coming  to  fettle 
in  fmaU tenements:  that  it  had  been  univerfally  under- 
ilood,  that  there  were  fcarce  any  means  by  which  afettlc- 
.  mcnt  conld  be  acquired  by  a  man's  own  aft,  unlcfs  with 
.    -the  confcnt  and  judgment  of  the  pariOi -officers,  founded 
upon  the  ability  of  the  party,  or  his  having  or  holding 
J)ropcrty  to  a  certain  amount,  or  in  fome  way  conferring 
ibmc  benefit :  that  her^,  on  the  contrary,  there  needed 
not  any  fuch  credit  or  property;  no  confent,  forth© 
rating  was  not  voluntary  ;  no  choice  or  cxercife  of  judg- 
ment, for  it  was  not  neceflai y  to  be  elcded  to  any  officcj 
gnd  that  from  the  land-tax  payments  no  benefit  was  de- 
rived to  the  parifli  ;  and  that  it  would  be  not  a  little  ex- 
traordinary if  fuch. con fequences  were  to  arife  from  an 
aft  pafied  without  having  the  poor  lans  irv  the  fmallcft 
degree  in  contemplation,  but  with  a  view  and  purpofe 
totally  foreign  and  unconnefted   with  them:    that  if, 
upon  the  principle  of  notice,  a  payment  without  rating 
could  be  holden  fufficicnt,  what  ihould  prevent  parole 
*  evidence  that  a  man  was  known  to  a  pariih  from  giving 
liim  a  fettlement  ?  but  that  the  intention  of  the  parifli, 
and  not  any  notice  aftual  or  conftruftive,  was  the  prin** 
cipal  ground  upon  which  the  Court  decided  the  Krg  v. 
Afitcham^  and  the  true  ground:  that  the  whole  hiflory 
of  this  tranfaftion  matufeftly  (hewed,  that  it  Was  the  land- 
lord who  was  intended  to  be  rated  ;  but  that  it  was  in- 
conceivablcvthat  it  could  have  been  the  intention  of  die 
parifh  to  rate,  and  by  rating  to  incorporate  as  a  pa- 
rifhjoner,  a  man   who  acknowledged  his  wretchednefe 
;^nd  inability  to  fupport  his  independence.— Wilsok, 
yujiice^  in  fupport  of  the  rule  toquafh  thefe  orders,  was 
Jioppedhy  Lord  Mansfield.     The  queftion  is,  Who 
is  rated  ?  It  is  a  queftion  of  faft.     Here  is  no  title  to  the 
rate;  and  upon  the  face  of  the  rate  it  ftands  indifferent 
What  then  are  the  circumftanccs  ?  In  the  firft  place,  the 
parifh-officershave  applied  to  the  tenant,  and  he  has  paid. 
.He  afterwards,  in  confequence  of  his  poverty,  applies  to 
them  to  be  exempted  from  payment  in  futaire :  this  is 
complied  with.     And  what  follows  ?  They  never  charge 
any  body  elfc  :  they  therefore  thought  the  teiiknt  ought 
to  pay  or  nobody :  arid  this  is  decifive,  that  the  landlord 
was  never  intended  to  be  rattd.     No  inconveniences 
need  be  incurred  from  the  provifions  of  the  late  aft  of 
parliament :  it  does  not  prevent  the  parifh  from  rating 
anybody  by  name,  as  was  done  in  the  cafe  of  Tht  King  v^ 
Cf/r/^jaitot  :■  they  may  flill  declare  their  intention  to  rate 
the  landlord. — Willes  and  Buller,  JufiieiSy  concur- 
ring, X^ORD  Commissioner  AsHHUKsx.was  abfcnt,— 
Rule  abfolut^,  knd  botli  orders  quaftied. 


aJl.  Rex  V.  St.  Lawrence^  Mich.  Term^   25.   Ged.  3.  Thc/^wTiajf  U 
Cai/.  jy^. — ^Two  juftices  by  an  order  remove  CA^yr/^j**'^*"'*;**** 
Scullardy  Su/an  his  wife,  and  their  three  children,  from  the  an<uiie  puiuki 
parilh  of  Eajlmeon  in  the  county  of  Southampton  to  the  and  confc- 
pri(h  of  St.  Lawrenu  in'  the  city  of  If^inchcfter  in  the  quaiuyv  whcr« 
fane  county.    The  feffions  onapjieal  confirm  the  order,  ^^^  tticfamd- 
and  ftate  the  following  cafe :— 1  hat  the  pauper  Char/es  f/^^.^„**,!^ 
Sckllani  his  wife  and  three  children  rclided  in  the  pari(h  appca/upontho 
ofPitsrsfold  in  the  county  of  Southampton  under  a  corti*  rate,  it  hprimm 
iicate  from  the  parifh  of  S/.  Lawrence  IVincheJier  in  tlit  f^^^  »ra*it 
lame  county,  for  fomc  time  previous  to  the  year  lySas^^*'***'*^"*' 
that  he  remoyed  before  the  making  of  the  ailemnent  aftet 
jnentioned  witli  his  faid  wife  and  family  into  the  tything 
ofEqflmeon  in  the  parifh  of  Eajlmcon  in  the  fame  county; 
rod  occupied  a  houfe  there  till  the  eighth  day  of  Ma/ 
iaft,  the  day  of  making  the  order  of  removal ;    that  fH/* 
&am  Clark  was  the  proprietor  of  the  faid  houfe ;   that  on 
the  7th  day  of  "T«»*  1783  a  land-tax  aflelTment  for  the 
fythbg  ot  Eajtmeon  in  the  parifh  of  Eaftmeon  was  made 
in  the  following  form  :  that  tlie  title  of  it  was  as  follows : 
"  County  of  Southampton  to  wit :    For  the  tything  of 
^  Eajimeou  in  the  faid  county ;    an  afTefTment  made  in 
^  pnffu^ce  of  an  aft  of  parliament  pafled  in  the  23d 
"  year  of  his  prcfent  majefly's  reign^  for  granting  an 
''^aid  tohis  majefly  by  a  land-tax,  to  be  railed  in  Great         , 
**  hritam  for  the  fcrvice  of  tlie  year  1 783 :" 
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that  the  pauper,  Charles  Scullardy  after  this  rate  paid  the  • 
under-mentioned  Jofeph  Teirell-  (who  called  at  the  pau- 
peris faid  houfe  with  the  faid  affcflment)  two  ihillings 
and  an  halfpenny,  being  for  one  half-year  of  the  faid 
a£flment;  and  the  faid  Jofeph  Terrell  gave  him  a  receipt 
for  the  iame  in  the  words  and  figures  following : 

"  Oilober  ;iOth,  1783^  Received  of  Mr.  Charles  Scul^ 
"  lard  2s.  and  i.  for  half  a  year's  land-tax  for  Mr.  Claris 
^  houfe,  due  at  Michaelmets:h&  pafi, 

-     ^.  O     2     0  i  /Vr  Jofeph  Terrell,  AfTcfTor  ;'* 

that  the  parifh  of  Eajlmcon  confifls  of  feven  tythings, 
•f  which  the  tything  of  JS<}/?wf«7i  is  one;   which  feveral  . 

tythingg 
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R<»».      Wthings  are  fcparatdy  afleflfed  to  the. land- tax :   that  the 
m*  *^^  w  7?/^*  yVrr"^//  was  colieftor  of,  as  >^ell  as  alteffor  to, 

**JJ^**,^'"*  the  land-tax.— Bearcroft  and  Marshall  fliewed  caufc 
HI  fupport  of  thefc  orders ;  and  BeaRcrof r  infiftcd,  as 
(«)  M*  S4«  G*  it  had  been  decided  in  the  cafe  of  {a)  R^x  v.  Inhabitants 
3.  i7&$.  Anui,  cf^ffendon^  LmgfdoHy  and  Stanley^  that  Who  is  the  perfon 
p.a«5,|il.  tSo.  ^^^  jg.  always  a  qucftioti  of  faft  :  the  landlord  in  this 
cafe  was  pUinly  that  perfon :  that  the  hSi  ha.d  been  fo 
(i)  teu  M.    foond  by  Ae  court  below  :  th^t  the  late  2&{by  having 
c  3p  •*  17*     prefctibed  the  form  of  the  rate  here  ufcd,  and  alfo  dire^- 
ed  that  the  landlord  ihotild  be  rated,  it  muft  be  taken 
that  he,  out  of  the  iflues  of  whofe  hands  this  charge  is  to 
be  dedb£t^»  Was  the  perfon  meant  to  be  charged :  and 
that,  as  the  receipt  was  given  for  Mr.  Clark^s  the  land- 
terd^s  houfe,  this  orefumption  could  riot  be  repelled  by 
the  firigle  circuttiliance  of  the  receipt  having  been  given 
to  the  tenant. — Marshall  alfo  iiififtedy  that,  as  inde- 
pendent of  the  receipt  it  was  upon  the  face  of  the  rate 
^uivbcal  who  was  rated,  cxtrinfic  circumftances  muft 
be  refofted  to  as  a  guide :   that,  unlefs  it  can  be  Ihewn 
that-a  pauper's  name  had  been  inferted  there  for  the  pur^ 
pofe  of  rating  him,  it  is  not  enough  that  it  appears  there : 
(<)  17.  Geow3.  that  tipon  a  genertil  view  of  the  Und-tax  a6t  {c)  it  muft 
^*  3*  be  cbnlidercd,  as  it  has  been  univerfally  denominated*  a 

V        landldrd^s  tax:   thkt  in  general  the  charge  is»  in  con* 
formity  with  this  opinion,  made  upon  the  landlord: 
tliat,  whatever  private  contrafb  may  fubfi^,  and  what 
tend  foevcr  depofits  the  money,  it  is  he  who  ultimately 
and  fubftantially  always  anfwers  the  detnand  to  the  pub- 
lic :  that  in  every  daufe  and  pailage  of  the  aft  in  wnlch 
he  is  thmrgeA  with  any  other,  he  h  charged  in  thefirjt  in-^ 
Jtame\  and  is  manifeftlv  the  object  of  taxation :  that  it 
is  the  land  itfelf  upon  wnich,  in  f.  4.   (the  claufe  which 
creates  the  charge)  the  burthen  is  thrown :  tiiat  it  is  in 
refpeft  of  his  intereft  in  the  land  only,  that  any  perfon 
whatfoever  is  charged  :  that  if  it  be  faid,  that  the  peru>n 
oiiwhom  the  claufe  creating  this  charge  throws  it,  is  the 
perfon  ^<  having  or  holding'*   the  land ;    I  then  aiky 
w horn  can  this  mean  ?-^ :  that  there  can  be  no  anfwer  to 
this  inquiry  ar  once  fo  authoritative^  or  more  demon- 
firative,  than  that  which  the  Legiflature  themfelves  in  £  9* 
(the  next  that  touches  this  part  of  the  fubjeft)  have  giv- 
en :  that  in  this  claufe  they  direft  the  courfe  to  be  taken 
by  the  colleftors  in  making  this  demand  t  of  whom  then' 
are  they  to  dem^d  it  ?    in  the  firft  place,  **  of  the  partis' 
'*  thmftlves^  if  they  can  be  found,  or  <dfe-^^t  their  I^ 
<•  aboae,  or — upoh  the  premifes  charged :"  that  it  is  evi- 
dent from  hence,  that  the  onlf  per  font  that  could  pofibly 
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ke  meant  in  £  4.  by  the  defcription  of  "  having  or  hold*      Rtx  ♦. 

**  ing"  arnft  be  thofe  who  arc  dcfcribcd  in  this  claufe  as  *t*  ^^'' 

tbtfortkftbtmjelvfs:  that  from  the  obvious  u nan fwerabie  **j|^^Y*"*" 

ienle  of  the  context  there  could  be  no  other  defcription 

ofperfons  than  the  owners  or  proprietors ;   for  the  coltec* 

tsr  is  required  to  make  the  demand  next  ^^  at  their  ia^ 

**  abode ;"  1.  r.  the  liffl  abode  of  the  parties  themfrhes ; 

now,  \t  the  tenant  cannot  pebbly  be  pointed  at  under 

tbisdefcrip^n  of  his  place  of  refidence,  it  is  not  he  who* 

hAeportybimfe/fi  nor  can  he  be  the  perfon  deicribed  as* 

"  havin£  or  holding''  in  f.  4. :   that  it  is  abfeiuieiy  im- 

poibfe  that  the  tenant  can  be  the  perfon  aimed  at  here ; 

ibr  he  can  only  abide  upon  the  premiies  charged .    he 

cm  have  no  other  abode  ;•  but  the  Umdlord  has  no  necef- 

iary  local  refidence ;    he  cannot  be  confined  to  his  de- 

tiefiie,  buC  may  remove  and  fhift  from  place  to  plice ; 

kis  Ittfi  abode  is  therefore  uncertain :  and  confequently 

tet  It  is  mknifeft,  that  the  perfons  having  or  holdings 

the  parties  themfeives,  and  the  places  of  aboocy  can  be  no 

other  than^  the  iandlord* SjZnd  that  of  the  landiard:   that 

itmearSy  that  the  only  perfon  of  whom  there  is  an  ex- 

fm  defignation,  is  the  per/bn  of  the  owner  or  landlord  : 

Aat  this  pexfon  is  alfo  firft  pointed  out  to  th&  coUeAor 

« the  objeft  of  taxation ;   and  alfo,  that  this  perfon's 

^  is  the  firl!  place  to  which  his  attention  is  direAed : 

ibt  then  the  laft  remedy,  without  any  previous  mentionr         % 

•r  reference  to  the  perfon  of  the  tenant)  is  given  <*  upon 

*^  the  premifcs  charged :"  that,  as  fomehow  and  fome-»* 

vhere  a  reiponlibillty  oueht  tabe  infured  to  the  public^, 

ttd  as  the  landlord's  reiiden,ce  could  not  be  aibertained)  . 

*id  difficulties  or  delays  might  arifc  there»  the  public  of* 

&cr  is  therefore  lioenfed  to  enter  *•  upon  the  premifes :" 

Att  it  feemed  tO'  be  a  moff.  reafonable  intendment,  riiat 

^  perfon  who  is  to  pay  is  the  perfon  upon  whom  the 

-diarge  is  primA  fetcie  to  be  taken  t6  lie  ;   an<t  that  bere,^ 

*Honly  upon  the  general  principle,  but  upon  the  letter 

ih^  the  tenant's  aA'is  plainly  vicarious  ;   it  is  not  the 

^nt  who  is  rated \  'he  is  only  the  perfon  authori(ed*by' 

Aead  {d)  to  pay  the  fums  rated^   that  in  the  cafe  of^(^}E.i3.c.3l 

iestv.  the  ItAabharat  of  Atiteham  (bjt  it  had  been  argued^  «73-  Ante,  page 

fom  C  64.  which  tefcrs  to  the  douhh  tax  in^fed  in.a  *^''  P'*  *'*• 

fernrr  clauie,  f.  60.  upon  Roman  Catholics,  that  as,  by 

^kprefi  word^  the  landlord  only  was  ftf  bjeftbd  to  the 

(•]  Tfie  words  of  the  t€t  are,  **  out  of  tiie  rent ;  and  the  Undlordt, 

^The  tawiss-  of  aU  hoafes,  lands,  *'  both  mediate  and  immediate,  are 

"jid  teoeoients,  wbiah  (hall  be  rat-  *'  required  to  aUow  (uch  dedudions.** 

*«i»  ait  ttq^red  and  aurhorifed  to  §•  17. 
''n  die  foite  rated,  and  dedua  it 

charge^ 
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R»x  ».      charge  and  payment,  and  the  tenant  Was  i^xplrffly  ^if-^ 
St.  Law-  .    charged,  it  was  manifcft  that  in  the  contemplation  of  the 
^"^^^j^^***' Lcgiflature  the  tenant  muft  in  all  other  cafes  have' been 
otherwife  at  kail  equally  liable  to  both;    bnt  that  tiii^ 
claufe  afforded  no  fuch  conclufion :    that  without  it  in- 
deed, the  premifes  here,  as  in  all  other  cafes,  might  have 
been  reforted  to ;    and  that  the  particular  and  obvious- 
view  of  die  Legiilature  was,  to  prevent  t}ie  Roman  Ca- 
tholic landlord  from  evading  the  proper  payment  by  coI« 
lufion  witli  his  tenant  $  through  whofe  means  it  might 
have  been  contrived,  that  no  more  than  the  /ingie  tax' 
fhould  be  received  by  the  publie  :    that  upon  the  whol^ 
view  of  the  fubjeft  uiis  was  therefore  clearly  a  landlord's 
and  not  a  tenant's  t^ :    that  f*  39.  provides,  ^*  that   if 
*^  lands,  &c.  (hall  be  unoccupiec^  and  no  dlftrefs  can  be 
*^  found  on  the  fame^  the  coUe£t6rs,  &c*  mav  at  any 
"  time  after  diftrain  ;'*  that  under  thefe  circtim^nces  it 
h  impoffible  that  any  tenant  could  be  rated  z    that  a  fet- 
tlement  can  only  be  gained  by  a  rating  as  well  as  a  pay- 
(4)  Rex  ir.  tile  ing  ;    and  that  it  has  been  holder!  \a)  that  the  charging 
iDhabttanciof   js  thc  principal  (hing :  tliat  it  could  not  poffiblyj  tlicre^ 
Sarratt.    Burr.  £^^^^  j^  meant  as  a  tax  upon  him  who  could  not  pof&bly 
Ante^pagesio,  ^  charged  or  rated ;  but  upon  him  only,  for  and  on  bc- 
pl  258.         '  half,  or  in  lieu  of  whom,  in  6very  cafe,  the  payment  n^uft  • 
(^)  ao,  Geo.  3.  ^^  made :  that  to  confider  this  cafe  upon  tnt  Jare  ^6)  ad» - 
••  S7.    <         Uiough  that  aft  had  been  framed  with  a  totally  different 
;uin,  ho  contended,  that  the  aileifors  could  not  varV  the 
form  of  aileflments  from  that  which  is  directed  in  1.  3. : 
that  to  enter  into  this  queftion  was,  he  conceived,  open 
to  him  ;  for  that  the  cafe  of  Rex  v.  the  Itthabitantt  of  Eh'- 
(c>  Ante^  vti^dony  Lchgfdorij  and  Stan/iy\c)i  could  not  have  been  decided 
•65,  pi.  aSo.    upon  this  aft,  as  the  rating  then  in  c^ueftion  was  previons 
to  the  time  at  which  this  aft  came  into  operation :   that 
explanatory  memorandums,  notes  pointing  out  who  was 
intended  to  be  rated,  would  be  dangerous,  and  defeat  what 
was  really  thc  aim  of  that  aft :  that  by  f.  4.  a  penalty  of 
5].  is  incurred  by  the  coUeftor  if  he  alters  or  derace^ ;  an<i 
therefore  no  note  annexed  ought  to  be  regarded :  that  by 
f.  13.  tlic  ^duplicates  are  made  legal  evidence  ;   can  they 
then  be  altered  by  a  pari(h>officer  ? — Lord  Mansfield^ 
But  this  is  after  they  have  been  returned  to  the  commif- 
fioners  or  thc  clerk  of  the  p^acc.  —  Bullbr,  yu/tice. 
And  fo  is  the  penalty,  after  they  have  been  affixed  to  tlie 
church-door,   and  after  appeal  had,  and  the  duplicate 
amended  :   but  the  note  fhould  be  made  before  they  are 
affixed  to  the  church-door,  or  at  leall  before  the  amended  * 
•     duplicate  is  returned  to  the  affeffors. — ^Marshall.    At 
any  rate  an  aft  drawn  for  the  fole  purpofis  of  regulating 
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leTOtes  of  freeholders  at  a  county  elcAion,  onght  not      Rxxv. 

to  be  permitted  cither  to  explain  or  vary,  or  in  any  way   ^^'  ^^^ 

M  the  rights  of  a  different  ciafs  of  perfons,  in  the  ad-   "hester,*'* 

^mcnt  of  their  refpeftive  interefts  upon  a  fubjcft  mat- 

kronite foreign  to  itsobjeftandprovifions. — Burrouch, 

21  rapport  of  the  rule  to  qua(li  thefe  orders,  infifted,  that, 

lActhcr  this  were  confidercd  as  a  queftipn  of  law  or  of 

6ft,  the  tenant  was  the  pcrfon  rated :  that,  confidering  it 

Bpon  the  face  of  the  rate  as  a  ovieflion  of  law,  the  land-* 

bxwasexprefsly  adjudged  in  hex  v.  AfiUham  {a)x.o  be  a  («)  Ante,  page- 

touot's  tax  :    and  that  as  here  the  names  both  of  the  258.  pL»7). 

ffoprietor  and  tenant  appeared  upon  the  rate,  it  was  a 

dar  legal  inference,  that  the  tax  was  impofed  on  him 

who  was  the  proper  objed  of  it :  that,  taking  it  in  th« 

odier  view  as  a  queftion  of  fa£t,  the  circumftance  of  the 

coUedor's  calline  at  the  pauper's  houfc  for  the  moneys 

rfdie  payment  by  the  pauper,  and  of  the  receipt  given 

by  the  coUeftor,  were  enough  alfo  in  this  point  of  view 

to  remove  all  difficulty  and  doubt ;   and  that  the  words 

in  the  receipt^  **  for  Mr.  Clark's  houfe,"  were  no  mord 

than  a  delcriptioh  of  the  fubje£k  matter  of  the  charge,  tlie 

Wng  for  which  the  pauper  paid.— ^Bcjller,  jufuce. 

Ton  need  not  go  any  farther. — Lord  Mansfield.     It 

ks  been  decided  over  and  over  a^in  that  the  occupie]* 

ttufi  be  prefumed  to  be  rated,  agamft  whom  the  firft  re* 

t&edy  lies  as  between  him  and  the  public.     Here  his  name 

ilia  the  rate,  and  the  officer  receives  of  him.    There  is 

&ot  a  tittle  to  ihew  that  the  oarifh  meant  to  rate  the  land-* 

tori     The  receipt  only  defcribes  the  premifeis  upon 

which  the  afleiTment  was  made.— BuLtER',  Juftia.    It 

^ns  exprefsly  determined  in  Rex  v,  Mitcham^  that  the 

hnd-tax  is  prima  facit  a  tenant's  tax#    Why  \  Becaufe 

dl  the  itmedies  are  againft  him ;    and,  widiout  fome 

&eir  ia^edients  in  the  cafe,  the  point  ought  not  to  have 

Wn  fbrred  again.    It  was  n#t  faid  there,  that  you  might 

<K>t  rate  the  landlord.    You  may.    It  is  fo  holden  in 

^v.Endm<iLimgfdfm^and^tanliy{V)  \  and  LordMans-  ,^*  Ante-ptie 

?ULD  faid  there,  tliat  "  it  is  a  queftion  of  faft,  whether  ^^^^  pj.  j^. 

**  landlord  or  tenant  is  rated ;   and  the  feffions  fhould 

•  ftate  it :  if  they  do  not,  the  Court  muft  colleft  it  from 

*  thecircumftances  that  appear  to  them ;  and,  if  nothing 
**  apoetr  to  the  contrary^  the  occupier  mtift  be  pi^fumed 

"  to  be  the  pcrfon.*'— WitLEs  and  AshAurst,  Jvftictu    . 
^^  abfent.-^Rule  abfolute^  and  both  orders  qtialned. 
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But  though -the 
land  tax  \%  a 
tepanc'e  ux  as 

between  him 
and  the  publiC) 
yet  if  the  names 
of  both  tanihrd 
and  tCHant  ap* 
pe^r  upon  the 
ajfejfmtntj  and 
the  receipt  given 
to  the  tenant 
ftlites  that  the 
Aim'  paid  was 
mjfejid  ufoft '  tb$ 
landlord^  it  is  a 
rate  upon  tb$ 
landlord^  and 
the  tenant  does 
not  acquire  a 
fettl^ent. 
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282.  Rex  V.  St.Jdmes^  Bury  St,  EdmundSy  Micb.  Ternif 
25.  Geo.  3.  CalJ.  ^85. — Two  juftices  by  an  order  remove 
SamiuiCrofs  Purkis  and  Sarah  his  wife  frotjEi  the  pariih  of 
S.t.  James  in  the  borough  of  Bury  Su  Edmunds  in  the 
county  of  Suffolk  to  the  parifh  of  Hcpion  in  Che  fame 
county.  The  feflions  on  appeal  adjudged  the  fettlement 
to  be  in  tlie  parifh  of  St.  James^  quafhed  tlie  order*  and 
ftated  the  following  cafe  : — That  the  fettlement  of  the 
pauper  at  Hopton  under  an  hiring  and  fervice  for  a  year 
was  admitted :  that  the  pauper^  after  tlie  fettlement  (o 
obtained,  became  an  inhabitant  and  occupier  of-  a  tene- 
ment belonging  to  Jojhua  Grigb^y  Efq  j  in  the  pariih  of 
St,  James  in  the  town  of  Bury  at  the  yearly  reiitx)f  5I. 
and  had,  during  his  reiidence  there,  paid  the  land-tax 
there  when  demanded  of  him  by  the  officer  :  th^t  the 
rate  was  tliereapon  produced  by  the  parish  of  St.  James  \ 
tlie  title  of  which  is  as  folio weth:  <*  Borough  of  Bury 
St.  Edmunds  in  the  county  of  Suffolk^  for  the  pariih  of 
St.  Jumes  in  the  faid  borough.  An  ailefTmeat  made  in 
puriuance  of  an  aft  of  parliament  pafTed  in  the  23d  year 
of  his  majefty's  reign^  for  granting  an  aid  to  his  ma- 
jefty  by  a  land-tax  to  be  raifed  in  Great  Britain  {ot 
•*  the  fervice  of  the  year  1783,*'  and  made  in  the  fol- 
lowing manner : 


i( 


«i 


<( 


c< 


«( 


NTames  of  Pro-JN.  of  Occupiers, 
prietors.      I  Eaftgate  Street. 


What  afleflbd  and 
where  fituate. 


Sums 


Aflcfibd. 


Samuit  Purkis^ 


Tenant.  • 


£4-o  o 


£040 


All  the  other  afleiTments  are  made  in  like  manner ;  and 
it  was  likewife  proved  tha4.  the  colleftors,  who  are  pa- 
rishioners, did  demand  the  faid  tax  fo  aflefled  of  the  pau* 
per,  who  paid  the  fame,  and  they  gave  him  a  receipt  in 
the  ufual  punted  form  for  it,  in  the  words  folloviogj 
to  wit ;  "  The  25th  day  of  December  1783,  Received  of 
••  Mr.  Samuel  Purkis  the  fum  of  43.  fo  much  being  of 
^^  feffed  on  the  landlord  for  the  third  quarterly  payment, 
<*  purfuant  to  an  a£t  of  parliament  for  granting  an  aid  to 
**  his  majcfty  by  a  land-tax  to  be  raifed  in  Great  Britain 
**  for  the  fervice  of  the  year  1783.  By  John  Lawrenap 
"  coUeftor."  Whereupon  this  court  doth  adjudge,  that 
the  pauper,  Samuel  Crofs  Purkis^  by  the  above  rating  and 
payment,  has  acquired  a  fettlement  in  St.  James  aforefaid* 

-— MiNOAY  fliewed  caufe  in  fupport  of  the  otftx  of  fcf- 

&onh 
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fiona,  and  infiiledi  that  the  ieflions,  by  determining  the      R«xv. 
iittlemcnt  of  the  pauper  to  be  at  St,  James' Sy  had  drawn   St.  Jam*  ■, 
ijicir  conclullon,  that  the  tenant  was  rated  and  not  the   ^^^  ^\'^ 
landlord :  that  it  was  this  inftant  decided,  that  rating  was*    ^^^^'^  *• 
aqueilion  of  fa£k;  and  that  where  both  landlord's  and 
truant's  names  appeared  upon  the  rate,,  it  was  the  pro- 
vince of  the  fcflions  to  find  tliis  faft  of.  Who  was  ra- 
tfd?  (d) :  that  it  was  fettled  that  the  iand-Ux  was  a  te-  (•)  Rex  ♦.  in- 
nant's  tax  (A) ;  that  therefore  at  the  time  the  rate  was  made  J^J""^'^'  ^  ^*' 
the  tenant  was  the  perfon  rated  :  that  this  could  not  be  wincheftcr. 
iffe&ed  or  varied  by  what  happened  afterwards  between  Amc,  page  169. 
the coiieAor  and  the  pauper:  that  the  rate  is  the  lan-pi.,2Si. 
guage  of  the  alicflbr ;  the  receipt  is  only  the  aft  of  thc-^<^  *'^*^  Rex*, 
colleftor:  that  this  fubfequent  tranfaft ion  ought  not  to^f^J^^!^;^' 
change  the  nature  of  the  faft  as  evidenced  by  the  moft  ^g^. 
authentic  inftrumcnt  that  the  law  knows  upon  that  fub-  .    ^^^^ 
jcft  ;  that  if  the  receipt  fliall  be  perniitted  to  afFeft  the  [^^  pUaSi. 
rate,  it  will  put  every  fettlement  under  a  rate  in  the 
power  of  the  colkftor :  that  receipts  were  on  thefe  occa- 
iions  frequently  given  to  ignorant  men  :  that  to  counte- 
nance this  would  open  a  door  to  great  frauds  :  that  the  « 
rate  itfelf  was  the  «nly  fafe  guide  :  fuppofe  the  rate  had 
laid  one  thing  zni  the  receipt  anotiier  ?  that  the  rate  was 
made  at  the  time  and  made  firft,  and  was  therefore  upoa 
every  principle  intitled  to  a  preference :  that  the  tenant 
was  fubjeded  to  all  the  inconveniences  of  being  rated, 
smd  upon  wliat.  principle  was  he  to  be  deprived  of  the 
benefits?  that  the.colleftor  was  not  warranted  by  the 
rate  in  giving  fuch  a  receipt,  and  that  upon  that  ground 
t^  feifiotis  might  have  decided  as  the^f  did  upon  it.— 
Adair,  W.  and  Le  Blanc,  in  fupport  of  the  rule  to 
qua(h  the  order  of  feffions,  infifted,  that  this  was  the 
icverfe  of  all  ihe  former  cafes,  for  that  here  it  appeared 
th^t  the  landlord  was  rated  and  not  the  tenant :  that  it 
vas  true  that  the  rate  itfelf  was  doubtful  on  the  face  of 
it,  and  that,  if  any  principle  was  to  be  deduced  from 
the  cafes  generally  cited  upon  the  fubjeft,  it  was,  that, 
fhere  it  was  left  uncertain  upon  the  face  of  the  rate  who 
was  rated,  this  migh.t  be  explained  by  extrinfic  circum- 
fiances :  that  the  receipt  did  here  explain  the  doubt,  and 
fliewed  that  it  was  the  landlord  who  was  meant  to  be  af- 
ktki :  that  in  faft  here  is  neither  a  rating  or  payment  by 
the  tenant :  that  if  the  tenant  is  aflefied  he  certainly  did 
9iot  pay,  for  the  receipt  exprefles  that  die  landlord  paid ; 
V^d  no  oauper  can  gain  a  fettlement  without  paying  as 
well  as  being  rated  :  that  if  the  Court,  confidering  it  as 
i  qneftioa  of  faft  upon  which  the  feffions  only  could 
properly  decide,  are  of  opinion,  that  no  decifipn  has  been 
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Rtx  V.  made  upon  it,  they  muft  fend  it  down  to  have  the  faft, 
St.  jAMts,  whether  the  landlord  was  or  was  not  rated,  exprefsly 
hVuvvl'*.  fo^"d. — Lord  Mansfield.  Regularly  the  faft  ought 
to  have  been  found,  but  to  have  it  lent  down  would  only 
create  unneceiTary  expence,  as  the  receipt  is  ftated ;  an<l 
it  doe$  not  appear  that  there  is  the  fmalleft  probability 
that  any  evidence  beyond  it  can  be  added,  i  llated,  in 
the  laft  cafe,  that  where  it  was  uncertain  who  was  rated, 
where  the  rate  is  iilent  and  there  is  no  other  collateral 
evidence  to  fupply  this  defeft,  the  law  would  prcfume 
that  the  tenant  was  intended  to  be  rated,  becaufe  prima 
fade  it  is  a  tenant*s  tax,  and  he  is  confequently  firft 
liable.  But  where  the  landlord  is  exprefsly  rated,  or 
where  there  is  any  collateral  matter  to  fhew  that  he  is  in- 
tended to  be,  there  the  legal  prefumption  may  be  re- 
butted.* Here  is  a  ftrong  piece  of  evidence  coming  out 
of  the  tenant's  hands  to  {hew  that  the  landlord  was  th« 
objeS  of  the  rate. — Buller,  Jujlice.  This  is  not  a  pre- 
fumption ywij  et  de  jurc'y  it  admits  of  contradidion. 
The  receipt  relates  back  to  the  time  of  tlie  rate,  and  fo 
it  is  not  a  rate  of  the  tenant,  but  of  the  landlord,  Be- 
fides,  the  receipt  is  ftrong  evidence  as  to  the  payment, 
that  he  paid  it  as  agent  to  die  landlord,  as  well  as  that 
the  officer  did  not  receive  it  of  him  in  his  own  right ; 
fo  tliat  the  tenant  does  not  appear  to  be  intitled  either 
way. — WiLLEf  and  Ash  hurst,  Jujices^  were  abfent. — 
Rule  abfolute,  order  of  feflions  quaflied,  and  order  of 
two  jullices  affirmed. 

^^h^^  283.    Rex  V.  Llangammarchy  Trmty  Temty  28.  Ge$.  3. 

ti^Sur  name*'^'  2.  Term  Rep,(i2%. — ^I'he  pauper  was  removed  from  £/<?«- 
and  the  landlwd  wrtyd  to  Llangammarch^  and  in  fupport  of  the  order  of  ]uf- 
paytit,  theo-    tices  it  appeared  to  the  feffions,  tnat  the  pauper,  in  May 
verto  not        1778,  rented  a  houfe  and  lands  in  Llangammarch  at  5I.  per 
SSnimmtK!^    iiwfwwi  no  agreement  was  then  made  between  the  landlord 
lldcdtbeK,  the  ^^'^  tenant  about  payment  of  taxes.    The  houfe  is  called 
tenant  cannot    Bryn  Frwjl  or  fVaynllwydy  and  the  land  is  rated  to  the  poor's 
thereby  {am  a   tax  in  Llangaminarch  by  the  lurae  of  IVaynllwyd.  He  lived 
*!?***"J**^  **"  one  year  in  the  houfe,  but  piaid  no  taxes  for  it.     In  the 
^JJ^^'jjj month  of  September  1778  the  landlord  informed  the  pau- 
Mk  ijBidlMd,     per  that  taxes  were  wanted  for  his  land.     The  pauper  de- 
iired  his  landlord  to  pay  them,  and  faid  that  he  would  re- 
pay him  the  fame.     In  fad,  no  taxes  were  ever  paid  by^ 
or  demanded  from,  the  tenant ;  but  it  appeared  that  the. 
faindlord  paid  the  taxes,  and  that  the  pauper  allowed  them* 
The  overfeer  of  the  poor  of  LlanTammarch^  who  received 
the  taxes  from  the  landlord  for  this  land,  knew  nothing 
^>««of  the  pauper ;  nor  did  he  know  whether  or  not  the 
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Mperrefided  at  this  farm  at  the  time.    Tlie  court  of     R»«r. 
f&OM^  apprehending  that  the  tenant  was  properly  rated,   Liamcam- 
md  had  paid  the  taxes  in  fuch  a  manner  as  to  gain  a  ^^^^^* 
ittiementy  confirmed  the  order  of  the  juftices.     A  rule 
ba^'ing  been  obtained  to  ihew  cauie  why  the  order  of 
fcffions  Ihould  not  be  quafhed.  Bower  and  Leycester 
DOW  (hewed  caufe.    In  order  to  gain  a  iettlement  by 

£fing  the  parilh  rates,  it  is  neceilary  that  tlie  party 
}uld  both  oe  charged  to  and  pay  the  rates.    Now,  in 
the  prefent  cafe  both  thofe  circumftances  are  to  be  col- 
iefled.    As  to  the  firft.  it  is  not  neceflary  that  the  occu- 
pier (houid  be  rated  hy  name ;  if  the  houfe  itfclf,  or  the 
occupier  of  it  generally,  be  rated,  it  is  fufficient.     In 
Rnv.  Pain/wick  {a)  the  tenant. gained  a  fettlement  by  («)  Barr.  s.C. 
paying  taxes  under  this  ailefllnent,  "  Thomas  Clifford  or  46  ^ 
"  Ummt.*\    Foster,  Jufticey  held  it  a  fufficient  notice  to  ^^^^*  p«gp»3*- 
the  parifh,  though  the  tenant  were  not  particularly  and  P**  *^ 
exprefsly  named  by  his  own  proper  name*    Wilmot, 
'Jvfiici^  held  it  to  be  equivalent  to  naming  him  (  for  he 
laid,  that  it  was  not  neceflary  that  he  (houid  be  exprefsly 
named.    And  Dennison,  Juftice^  thought  that  rating 
the  houfe  only  might  be  fufficient.    Ratmg  '*  the  occu- 
^  pier  of  Hofco€\  tenement  {h)  was  held  a  fufficient  de-  (^)  Rex  v^ 
fignation  of  the  party.  So  alfo  **  late  Lowbridge\  houfe/'  B"ckhiU, 
in  Rfx  V.  Walfall  (r),  where  Aston,  Juftice,  faid,  <*  It  is  ^;J^;3  b„„ 
•*  clear  that  the  naitfe  of  the  occupier  need  ijot  be  infert-  ^o6«!"  ** 
"  ed  in  the  rate."    The  h&.  Hated  in  the  cafe,  that  the  Ame,psigeti7. 
orerfeer  did  not  know  the  pauper,  cannot  make  any  dif-  pl*ss4- 
ference }  it  is  fufficient  if  he  were  known  by  the  pan(h  to  (0  ^<^  PW 
btthe  occupier  of  this  houfe.    Then  as  to  the  payment :  *5t»  P**  »;♦* 
this  was  a  fubftantial  payment  by  the  pauper  j  for  though 
it  was  made  by  the  hands  of  the  landlord,  it  was  allowed 
to  him  by  the  tenant ;  and  it  would  be  a  great  hardfhip 
inpayment  by  any  other  perfon  would  prevent  the  pccu* 
pier,  who  is  rated,  and  who  really  allows  the  rate,  frqm 
gaining  a  iettIemenL-*CALD£C0TT,  contra^  was  fiopped 
b]r  the  Court.—AsHHURST,  Juftict,    The  circumftance 
&atod  in  this  cafe,  that  the  overfeer  did  not  know  the 
pauper,  aor  whether  he  refided  on  this  farm,  diftinguifhes 
itfirom  the  cafes  cited*    The  ground  of  the  determination 
in  A*  'Q.PatnFmci  (rf)  was  the  notoriety  of  the  occupancy.  .^  ^^^     ^^ 
For  when  Mr.  J»  Dennison  thought  that  rating  the  i^^,  pi.  *,^. 
koufe  only  might  be  fufficient ;  he  added,  **  for  the  pa* 
^*  ri(k  could  not  but  know  who  was  the  occupier.'* 
Tbit  indeed  is  the  natural  prefumption:  but  we  cannot 
prefuqie  againft  the  fa^  of^the  cafe ;   and  here  it  is  ex* 
prefsly  ftat^d  ^  ^  A^y  that  the  overfeer  knew  nothing  of 
4c  piuper,  or  whether  be  reiided  at  this  fanp»    The  rea- 
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•{on  why  a  party,  gains  a  fetdemeht  by  paying  taxes  is,  te- 
caufe  it  is  an  admiffion  by  tli^  parim  that  he  is  aft  inhs^ 
bitant  of  that  parifli.  There  is  no  foandation  for  the 
diftinftion  which  has  been  taken  between  the  knowledge 
of  tte  overfecr  and  that  of  tlic  psuriih  at  laijc  ;  for  tlie 
-overfccrs  are  the  trnfiees  for,  and  tranfaft  the  bulinefs  of, 
the  parifh,  and  they  ought  to  know  the  ftate  and  can* 
dition  of  the  inhabitants.  And  indeed  if  we  could  pre^ 
.futnp  either  way,  it  would  rather  be,  that  die  parifhevefi 
"did  iK>t  know  that  the  pauper  refided  in  this  farm«^-u 
BuLLER,  Ju/tice.  The  poor's-rate  is  a  tax  ori  the  occu- 
pier* If,  therefore,  the  houfe  be  rated,  it  is  prima  fade  a 
rate  on  the  occdpier>  bat  it  .is  not  conclufive ;  then  it  k 
neceilary  to  look  at  the  h&s  in  the  cafe.  If  the  overfeer 
call  on  the  occupier  for  the  rate,  and  he  pay,  that  (hews 
that  he  intended  that  he  ihould  pay.  But  nere  it  is  ex- 
prcfsly  ftated,  that  th^  overfeer  did  not  know  that  he  wsft 
an  inhabitant ;  and  it  is  alio  ftated,  that  he  went  to  the« 
l^nd}ord  and  receired  Itbe  rate  from  him.-*-GROSE,  yuf- 
tice^  of  the  f^ime  opinion. — Rule  i^bfolute* 


Wlitthcr  the 

ionMordoiJMAtit 
be  rared  is  a 
quetHon  of  h€t 
to  be  founol  by 
the  juftlces  at 
feflTions  j  apd  If 
they  /ia:8  it  as  a 
fafV,  tbtr  Court 
ofKlng's  Bonch 
is  precluded 
from  confider- 
iB^  whether 
(htry  have 
>irawn  a  right 
conclutlon. 

Vide  ante,  pa^e 


^84.  Rex  V.  FdlkftoWi  M:chaelmas  Terntf    30*  Geo,  3. 
"^.^'erm  Rep.  505.— Two  jufticcs  fcmoYed  by  an  order 
yatna>  King  his  wife  and  their  Jive  children  from  that  part 
of  tlie  parifli  of  Foikjtone  which  lies  within  th^  townlhip  of 
Fojkfionf  in  Kent  to  that  part  which  lies  witliout ;  which 
order  vcas,  on  appeal  to  the  feflions,  quafhcd,  fubjeft  tb 
the  opinion  ofthis  Court  on  the  foHowingcafe  j — On  the 
loth  of  0/fober  1 78 1  the  pauper  hired  a  houfe  in  the  pa- 
rifh  oi  FolkftoM^  in  Kenl^  of  die  yeaurly  value  of  5I.  5s.  of 
Henry  SeldeUy  in  which  he  reiided  for  three  years  ;  during 
whidi  time  he  paid  the  land-tax  for  the  houfc  :  but  after 
he  had  paid  three  quarterly  rates  in  1781,  he  complain^^ 
to  his  landlord  that  his  (the  landlord's)  other  tenants  did 
not  pay  the  land-tax  for  their  houfes,  and  therefore  de- 
fiTcA  him  to  dednft  it.     The  landlord  rcfufed  to  allow 
what  the  pauper  had  already  paid,  but  agreed  to  ded,iift 
it  in  future ;  which  he  did.    There  was  not  any  agree- 
ment made  between  the  pauper  and  his  landiocd  wbic|l 
of  them  Ihould  pay  the  land-tax.     The  rate  for  the  land* 
tax  was  in  tiie  followhng  form : 
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The  feAons  were  isf  opinion^  that  the  landlords  were  the      B^x  v. 

fer/§nf  xjitended  to  h  rated  in  the  rate i  and  that  the  names  ^<»«=*«^«'**» 

of  occupiers,  inferted  in  the  fecond  calumn,  were  only 

ncaat  to  diitixigoifh  the  prcmifes,  and  to  direft  the  col- 

lodors  to  whom  they  were  to  apply  for  payment  of  the 

nzc— MiBTOAYy  in  fiipport  of  tht  order  of  feffions,  was 

/b^^—- RouvsON,  contra,  faid,  that  this  cafe  was  deter^ 

nuned  by.  that  of  Rex  v.  St.  Lawrence,  Wtnchefter  (aj,  (*)  Amc,  page 

where  the  fafts  were  precifcly  fimilar  to  thofe  in  the  pre^  *^?'  P  •  *  '• 

feat  cafe,  except  that  here  the  juftices  have  ftated  as  tricir 

opinion,  that  the  landlords  were  intended  to^be  rated  : 

b«t  that  cannot  vary  the  cafe  ;  for  they  have  ftated  all  the 

&&sfor  the  opinion  of  this  Court,  without  m^ni4ig  to 

ptcdude  them  by  any  opinion  of  their  own. — Lord 

KiNTON,  Chief  Juftice,     This  is  the  landlord's  tax.  And 

when  the  queftion  firft  came  before  the  Court,  it  Was    ' 

doubted.   Whether  a  tenant  who  was  rated  to  and  pai^ 

the  land-tax  ihould  gain  a  fettlement  by  it  ?  But  in  Rex  v, 

BraaHy  (^)  it  was  obferved,  tliat  tliat  doubt  had  been  got:  (b)  Ante,  page 

ten  over.     But  ia  this  cafe  no  queftion  can  arife  ;  on  the  ^^9*  P*«  »57» 

rate  there  is  one  column  of  the.  proprietors,  and  another 

of  the  tenants.;  but  the  names  of  the  tenants  were  only 

inferted  in  order  to  fhew  for  what  property  the  landlords 

vere  cated.     And  the  juftices  in  this  cafe   have  ftated 

(what  I  think  they  were  bound  to  do),  that  the  landlord 

was  rated. — Bullbr,  'Juftice.     In  Rex  v.  Mitcbam  (c)^  (c)  Ante,pas« 

Rex  V.  5/.  Lawrence  (^),  and  Rex  v.  Endon  (^),  it  was  258.  pi.  ^^t. 

beld  that,  as  between  thepiiblic  and  the  tenant^  the  land-  (^)  Ante,  pag« 

tax  is  the  tenanCs  tax,  though  as  betweien  the  landlord  269.  pi.  281*. 

and  the  tenant  it  is  otherwife  :  that  if  it  be  doubtful  on  ^^^  Ante,ptgt 

the  rate  itfelf,  whether  the  landlord  or  the  tenant  be  165.  pi.  aSo. 

xated,  it  rouft  be  collected  from  other  circumftances :  that 

the  land-tax  is  prima  facie  2l  tenant's  tax ;  and  that  if  no* 

tlung  appear  to  tlie  contrary,  the  occupier  muft  be  pre- 

fumedto  be  the  perfon  rated.    This  idea  was  not  adopted  ,f\  gee  Rex    ' 

m  thcfc  late  cafes  for  tlie  firft  time  ;  for  fo  lone  ago  as  uffcuiwe,  ante^ 

in  a  cafe  in  the  jp.Geo.  2.  Foster,  Juftice^  laid,  the  page  »33.*  pi.  * 

occupier  is  the  perlon  who  is  to  pay (/) :  but,  Whetlier  the  *6i. 

landlord  or  tenant  be  rated  ?  is  a  queftion  of  faA«  which  (j)  vide  ante, 

Ihould  always  be  found  by  the  juftices  (/^) :  here  it  is  ftated,  page»69.^ 

and  we  are  precluded  by  tlieir  opiaion  from  entering  into  ^75* 

^f  queftion. — Ord^r  of  feilions  affirmed. 

^85.    Rex  Vn  BridgewatCTj   Hilary  Term^    30.  Ctfo.  3.  If  thci/ifambf 
3'  Term  Rep.  550. — Two  juftices  removed  by  an  order  •'**«**>  ■°<*  •*- 
the  children  oi  Thomas  Baftard  (who  had  abfconded  and  [^J^a'dl^lJ 
Uft  his  family)  from  Saint  John  the  Baptift  in  Cardiff  Xo  ^  coiteaort  to 

^  it  by  diArefs,  left  Ih  fliovW  loTe  the  money,  >iod,  on  their  going  to  the  premifts,  a 
^Ql  of  the  |enant*t  giTes  them  a  guinea,  out  of  which  they  iaki  the  amount  of  the  tax,  (hif 
*l>  cf ual  ftmjmgnt  by. tbf  tpia»s,  and  he  thereby  gaios  a  feitJement. 

T  4  Sk'idgewaUr ; 
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$ridgiwcier  \  which  ordier  the  feffions  confirmed>  on  ap-« 
peal,  fubjcft  to  the.  opinion  of  thb  Court  on  tb(5  follow- 
ing ctfc  '.-^Thomas  paftard  (the  fathipr)  inhabited  for 
fome  time  ii)  a  hoqfe  in  Saint  ^tfAw's,  .which  he  rented  of 
fVilUum  Lewis :  while  he  fo  occupied  the  fame,  an  ailefl^ 
inent  was  mafie  iii  Saint  John's  for  the  land-tax  J  entitled, 
*^  A  rate  on  the  feveral  inhabitants,  owners*  ^nd  occu** 
<'  piers  of  houfe$,  lands,  &c.  in  0ie  pari^;**  ^nd  in  this 
^rm: 


Landlord!. 


TenaDtf- 


PremUes. 


Smnft  affiBflcd. 


y.  fFUiinms, 
and  Oth«r<. 


Thomas  Bafiard, 


Houfe, 


1 


/:,  p  6  ^ 


Thomas  £/3//^r^  having  abfconded  and  left  his  houfe  an4 

children,   JVUliam  Lewis  the  landlord,  on   the  |2th  of 

May  1789,  deiired  the  colle£tors  of  the  land-tax  to  gq 

with  him  to  BaftareP^  houfe  in  order  to  make  a  diftrefi 

on  his  goods  for  the  6s.  ^d.  otherwife  he  Jhould  lofe  the  mo^ 

pey  ;  and  Lewis  accompanied  them  to '  BaftarrTz  houfe, 

where  they  faw  one  ofBaftard'%  daughters,  about  twelve 

or  thirteen  years  of  age,  of  whom  they  enquired  for  Baf- 

tard'%  gpods :  (he,  pleading  poverty,  laid,  me  had  a  friend 

who  would  pay  the  fnoney ;  and  accordingly  ftic  went 

with  the  coileflors  and  the  landlord  Xo  one  Afrs.  Owen^ 

who  gave  a  guit>ea  to  the  coll|c£tor$|  who  received  thereout 

the  land-tax  ;  and  both  the  colleftors  figned  a  receipt  for 

the  tax,  but  the  receipt  was  not  produced  to  thp  feuions. 

•— Bearcroft  and  Lake,  in  lupport  of  the  order  of 

fellipns,  admitted,  that  the  father  of  the  paupers  had  been 

(•)$«cRcx«.  d^iy  r^ted  (11),  but  pon tended  th^t  Yip  had  not  paid  the 

yoikftonc,  ante,  j.^^^      -j-jj^  money  was  r^ifed  at  the  exprefs  rcqucft  of  the 

pa8c»78.  pi.     landlord,  anrffor his  fake,  left  (as  he  himfelf  expreffed)  be 

flioulfl  lofe  it.    Thp  payment  by  Mrs.  Owen  cannot  be 

coniidered  as  the  a£t  of  Baftard\  (he  paid  it  without  any 

authority  pr  even  requeft  i^-opi  hipi,  an^  couW  npt  tjicrci- 

fore  maintain  ^i^m;^/  againft  hifn  for  money  paid  to  his 

ufe. — But  THE  Court  were  clearly  of  opinion,  that  it 

was  money  raifed  for  his  uft,  for  which  an  action  might 

be  maintained  againft  him.     The  money  was  advanced 

by  a  friend  in  order  to  prote£t  him  from  adiftrcfs,  under 

which  his  goods  would  otherwife  immediately  Juvc  beep 

taken.— Both  orders  qualhed, 


e^hf^ 


I   «8i    ) 


CH 'AFTER     THE     SEVENTH. 


SETTLEMEHT  9Y  SE&VIN9  AH  Off ICBt 

I.  Theftatutes^ 

II.  Cftbe  OFFICE,  mid  the  AP^ointmckt  t9  iU 
Jll,  (y;A^  TIME  ^nu/?LAciE  ^ffcrvini  it* 

L  Tbejhtutes, 

^^T^Y  3.  W//,  bt  Mmjf  c.  11.  f.  6,  It  Is  enafted, s^ery UuM- 
jr#  *^  That  if  any  perfon,  who  ihall  come  to  inha-  tant  who  Ihai 
^  bit  m  any  town  or  parilh^  IhaU  for  himfelf  and  on  «»cBte  toy 
**  his  own  account  execute  any  public  annual  office  or  ^^-^^^ 
^  charge  m  the  faid  toiMi  or  parifh  during  one  whole  p^Ay'fliaB 
**  vear,  then  he  fliall  be  adjudged  and  deen^  to  have  a  thereby  pSn  a 
*^  legal  fettlement  in  the  iame,  though  no  fuch  notice  in  fttdeoMnt. 
^*  writing  be  delivered  and  publilhed  at  is  hereby  before 
M  required/' (^;  (.)VSd.tht 

AatQtet  13. and  14. Car. i.e.  11  j  the  1,  Jae«ft.  c.  17}  9Ddtbe  3»WiU*  j.c  it. 
AatCypa^  120,  pi.  1489  X491  and  i5«,  ' 

287.  Bv^.  and  ip.  ff^ll.  3*  c.  1 1,  reciting  the  rrrf^^f^ certificated 
«^  of  the^.  and  9.  ff^HL  9.  c.  30.  it  is  enaAed)   "  That  perfons  mar 
**  no  perfon  or  perfons  wbatfoever,  who  ihall  come  into  S»*«  •*»•'•• 
^  any  parifl)  by  anv  fuch  certificate  as  the  aft  defcribes,"^**^ 
**  fliall  be  adjudgca  by  any  aft  whatfoever  to  have  pro-^J'JaJJJ^ 
^*  cured  a  legal  fettlement  in  fuch  parifh,  unlefs  he  or  the  parUb.'^ 
^*  they  ihall  really  and  bona  fide  take  a  leafe  of  a  tenement 
*^  of  the  value  of  ten  pounds,  or  ihall  execute  fome 
'*  ANNOAL  OFFICE  in  iuch  panihi  being  l^ally  placed 
<*  in  fuch  officp.'* 

|L  O/the  0FPICE9  and  the  ArPOlKTMBNT  io  it* 

* 
a88.  Lotbfimv.  SherifMeSj  HilaryTcmij  I  o.  Vhu  Abr.  379.  Sandqi  tht 
'^It  was  held  in  this  cafe,  that  a  perfon  (worn  into  ando®««f  ^^^^ 
fcrvinj;  the  offip?  pf  conHabJe  as  a  deputy  to  an<>*®'^>  S2^£  ]J^ 


an  an« 
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LoTKsoMv.   does  not  thereby  gain  a  fettlcmcnt ; .  for  the  ftatute  of 
SH*Rir.     2,  IVilUl^  Mary^  c.  II.  f.  6.  cxprcfsly  fays,  that  the  office 
"*''*^*'       muft  be  executed  for  himfelf  and  on  his  own  account. 

Scnring  the  of-       £89.  5/.  Mary  v>  Su  Laurence  in  Readings  Hilary  Term 9 
^ctoi  warden    q.  jthn.  ID.  iJ4i^.  .13.— Ottc  Jofeph  Marlow  was  firft  an 

'^;^J!tZKiit^''^  ^^^i^^^^^  ^  5/-J&ry,  and  afterwards  came  into  the 
5^*  '  parifh  of  St,  Laurence.  During  his  flay  in  5/.  Laurence 
he  was  chofen  Warden  for  the  Borough,  and  exer* 
s!c  Forte"'*  ^''^^  ^^  ^^^^  as.well  in  that  parifli  as  iii  fom6  others  ; 
3*10.  '  after  which  he  removed  into  the  parilh  of  5/.  Marjy  and 
.».  c.  19,  Vintr  there  became  chargeable.  Tiie  queilion  wa«,.  Whether 
379>  his  refiding  in  the  parifh  of  ^u  Laurence^  and  exerciiing 

s^Ow  3.  Bum.  ^^  ^flj^  Qf  warden  in  that  parifli  (though  he  dad  it  in 

sTciSett.*     Others  too),  was  a  fettlement  within  the  ftatute  3.  &  4. 
jUm»  J,  Will  l^  Mary  J  c.  1 1,  f.  6.  or  not  ?    The  counfel  for  the 

parifli  of  Si.  Laurence  infified,  that  to  make  a  fettlement 
purfuant  to  the  ftatute  two  things  were  requifite  :  First, 
The  office  muft  be  a  public  and  annual  office  for  the 
parifli)  and  that  this  was  not  an  office  for  the.  parijhy  but 
{or  the  borough  I    neither  was  he  chofen  by  the  parifli 
Secondi^y,  The  office  muft  be  executed  in  the  parifli  >; 
but  this  office,  ahhougb  it  was  executed  in  the  pariih  of 
St.  Laurence^  was  exercifed  in  other  pariflxes  alfo  ;  and 
vpori  this  ground  it  Was.  very  lately  adjudged  that  the 
(«)  Ante,  page  payment  of  the  fcavenger^s  rate  [a)  ^  being  a  ward  ratc^ 
aao.  pi.  245.  &  was  no  fettlement  within  the  aft. — Powell,  Jufiicey  was 
fa8«si6*pL      of  opinion,  that  this  was  a  fettlement  within  the  ftatutc» 
^^^*  and  that  a  man  exercifing  an  office  in  a  parifli,  tliough  in 

another  too,  and  though  not  chofen  by  the  parifli  only, 
yet  might  be  efteemed  properly  enough  a  parodiial  om^ 
(^)Vk}eart?,  ctv.^^rAViYiV.VL^  Chief  Jujilce.  The  Words  of  the  ftatute(i) 
page  2S1.  pj.    are  as  general  with  reipcft  to  the  payment  of  taxes  as  to 
i86,  the  cxercife  o£  offices  ^    and  therefore,  fince  the  payment 

oi2L  fcavenger^s  rateiiAnot^  in  the  opinion  of  the  Court, 
becaufe  a  ward  rate^  amount  to  a  fettlement,  by  a  parity 
of  reafbn  neither  will  the  exercife  of  fuch  an  orace.-*- 
Fowis,  Jujlice^  was  of  opinion,  that  he  was  a  parochial 
officer,  and  fomething  more,  and  therefore  he  gained  a 
fettlement.—EYRE,  JuJIice,     The  ftatute  i.  Jac.  i.  c.  17, 
made  notice  in  writing  left  with  the  overfeer  of  the  parifh 
It)  Vide  ante,    necelTary  to  a  fettlement  (r).     The  payment  of  tuxes^  an4 
page  1 20,  pi.     ^\^^  exercifing  of  offices^  hadj  upon  the  equity  of  this  fta* 
'*  ■    ^'  tute,  been  adjudged  equivalent  to  a  notice  in  writing; 

and  the  ftatute  of  3.  &  4.  fVill.  bf  Mary^  c.  11.  fccms  to 
him  to  have  been  made  for  the  corroborating  of  the  equi- 
table conftruftions  of  I.  ^ac.  i.  c.  17.  He  was  there- 
fore of  opinion,  that  it  was  ar  fettlement  \  and  faid,  tliat 

there 
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Ibcre  was  a  vmft  difference  ill  point  of  notoriety  between  St.'Ma»x  ». 

the  payment  of  a  fcavengcr's  rate  and  the  exerciiing  the  ^'^'  ''^?" 

office  of  fcavenger ;  for  the  one  might  efcapc  the  notice   ^*j*  p*  J" 

of  the  parilh,  the  other  could  riot. — Parker,  Chief  '  • 

Jt/Hce.     If  the  reafon  for  paffing  the  ftatHte  be  founded 

jpon  th^  notoriety  of  the  faft,  the  opinion  of  Eyre, 

jufticey  may  be  right ;    but  he  was  of  opinion,  that  the 

ftatote  went  upon  this  reafon,  viz.  that  a  perfon  chofen 

to  a  parocbihl  office^  or  aflefled  to  a  parochial  rnte^  was  not 

a  perfon' likely  to  become  chargeable;    and  this  was  the 

feafon  why  hiring  for  a  year  and  fervicc  accordingly 

makes  a  fcttfement. — In  the  next  Term,  by  the  confcnt 

of  all  the  Judges,  it  was  adjudged  a  fettlement. 

290.  Gattonv,  Afilfvichj  Hilary  Tirtfiy  9.  Ann.  Salk.^S^.  Scrtfngtfieof* 
—An  order  was  drawn  up  fpecially  for  the  opinion  of^c9oi  9 far^ 
the  Court ;  and  the  queftion  was,  Whether  one  appointed  chofcn  by"Sw 
clerk  of  the  parifli  by  the  parfon,  and  executing  the  of-  f,a»fom  and  not 
ficc  for  a  yckr,  Ihould  gam  a  legal  fcttlcment  within  by  thcfoiifiw^ 
3.  and  4.  0ilL  ii  Mary^  c.  1 1 .  of  which  the  words  are,  viz.  »"•»♦  8»»n*  • 
Jhall  execute  any  annual  office  or  charge  9  for  it  was  objeScd,  ^*"^«"^*- 
that  this  was  not  an  annual  ofEce  — Mr.  Lbchmerb,  s.c.  Sett.  & 
amtra.  The  intent  of  the  aft  was,  That  no  office  under  f  ^*p*f'* 
an  annual  one  ihould  gain  afcttlement,  and  majus  continet  ^^y^  42?  "ll 
infe  minus.    On  the  general  nomination  to  the  office  of  vide  port.  pL 
parifh-clerk  he  is  in  for  life. — Powell,  Jujiice.    His  295  wd  i97, 
being  put  in  by  the  parfon  makes  no  difference,  no  more 
than  where  the  conftaWe  is  put  in  by  the  leet,  and  not  by 
the  parilh ;  it  is  more  than  an  annual  office;  for  he  is  not 
moveable,  and  has  fees.— Eyre,  yuftice.  *  He  is  but  a  fer- 
vant  to  the  parfon  at  will:  where  he  comes  inby  eleftion, 
he  has  an  eftate  fqr  life  by  the  cuftom,  but  here  is  no 
.deed  or  writing;    how  can  he  have  an  eflate  for  life  in  * 

this  office? — Powell,  ^/^/V^.  At  that  rate  he  has  not 
an  office  at  will,  for  a  man  cannot  have  an  office  at  will 
without  deed.  The  office  of  church-warden  was  by 
common  law,  and  yet  that  it  for  a  year  without  any  deed 
or  writing.  So  it  is  of  a  parifh-clerk,  he  is  by  common- 
law  an  officer,  and  is  in  for  life  without  deed. — So  ruled, 
iJi/f«/f  Parker,  Chief  Jujiice.  '  • 

291.  Rex  V.  Hammond^  Hilary  Term^  7.  Geo.  1.  MSS.  Servinf  cheof. 
—By  Pratt,  Chief  Juftice.    Serving  the  office  of  col-  ficeof  «//iffolp 
Icdor  of  the  land-tax  is  a  fufficient  office  to  gain  a  fet-  ?/'**«  Umd-tMi 
tlement  within  the  ftatute  of  3.  and  4.  fFiU.  &f  Mary,  "^^^^       m 
c  II.  f.  6. ;  for  it  is  not  necefTary  that  the  office  fhould  •   '^JF 

lie  a  partfh  office ;  4ny  office  js  fufficient,  fo  that  by  the 

notoriety 


\ 


r 
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Rix  tr,      notoriety  of  it,  It  may  be  prefumed  that  the  pariih  bai 
BxMMoii».    notice  of  tlic  perfons  being  come  into  <fae  pariili. 

•nriBjihc  292,  Bifiam  V.  Codiy  Hilary  Tef^m^  7.  Ge9*  I.  MSS.--^ 

eOa o{  eoii&3or  The  feHions,  fetting  out  the  fa£t  fpecially,  adjiidge  tho 
'  J^  A/.ji  •»    icttlenoent  of  a  poor  perfon  to  be  at  mjham^  becaufe  when 
fc^if^ciins  a  '^^  ^*^^*^  ^^  ^'^*^  pariih  he  executed  the  office  of  col|cAor 
Avkmem ;  for  P^  <be  dutici  given  by  tiie 6.  &  7.  W^ilL  c.  6.  on  births  and 
jK  Med  not  he    buFials.     It  was  iDoved  to  qualhit,  becaufe  this  was  no^ 
*  ^^  /^^'    ^  pariih  office ;  and  it  would  be  giving  the  commiliioners 
JlL^ilw     (^**^  ^^^  ^  appoint  the  colleftors)  a  power  to  bring 
£r  tnX*      ^hat  charge  they  would  upon  the  pariih:  befides,  it  was 
f«r)iiyitu      not  ftated  in  the  order,  ,that  this  was  an  annual  office, 
M&dcm.         as  it  muft  be  to  give  a  fettlement  witliin  the  exprefs  words 
SuC  pdey  fs4.  of  the  aft.— By  THE  Court.  The  reafon  why  tlic  cxe- 
%,  c  stn.  41  s .  cuting  offices  gives  a  fettlement  without  notice  is,  becaufe 
of  tlie  notoriety  of  the  thing,  of  which  die  parliament 
thought  it  impoffible  but  the  parifh  ihould  have  notice : 
can  any  thing  be  more  notorious  than  tliis  ?  which  is  an 
office  tocoUeft  a  duty  from  houfeto  houfe^  Wecannotfup- 
pofc  a  firaud  in  the  commiffioners,  that  they  would  appt>int 
a  perfon  of  no  fubiUnce  to  be  coUcdor,  only  to  bring  a 
charge  upon  tlie  pariih.    It  needs  not  be  a  parifh  office, 
but  a  puolic  annual  office  in  the  pariih :    and  as  to  its 
not  being  faid  that  this  man  executed  it  for  a  year,  we 
jnuil  take  it  he  did,  becaufe  it  appears,  on  looking  into 
the  itatut^,  that  the  power  given  to  the  commiifioners  is 
to  appoint  a  perfon  who  ihaU  be  coUeftor  of  the  duties 
for  a  ye^rt  and  then  give  in  his  accounts.     It  hath  been 
held  a  fettlement  in  tlie  cafe  of  the  land-tax,  and  why  not 
in  this  ?— The  order  was  confirmedt 

Serm  tT't  ^93*  iurVifcofpi  V*  S(mfard  fevfttlly  Hllarr  Term,  e. 

fltfiee  of  jMi^f -  Gio.  |.  Stra.  544,— The  feffions  on  a  fpecial  order  aa« 
aw  wiUgain  a  judge,  that  executing  the  office  of  titbingman  would  not 
fcai««em.       pin  a  fettleraent.-»-But  lY  the  Cou r  t,  Th«  order  muft 
be  quaibed  \  for  this  is  an  annual  office  in  the  pariih, 
witliin  the  words  and  meaning  of  the  a£t  of  parliament* 

ficiTmgtheof-  ^94.  Holy  Trinity  <v.  GarJmgUn^,  Hilary  Turnip  2,  Gio.  2, 
ficc  of  tithing.  Sett.  &  Rem,  72. — A  certificate-man  goes  into  Garftngton, 
fmnivtz  ywr,  ^jj^  ^^^  appointed  tyibing-vMH  by  the  ileward  qf  a  Icet, 
i^ora^in  uMji  ^^  fcrved  a  year ;  but  w^s  not  fworn  in  until  half  the 
bkli  Che  year  *  T^^^  ^^'*'^s.  expired.  The  Court  inclined  to  think  that 
Vs  expired,  k  this  waf;  a  good  fettlement ;  but  being  a  new  cafe,  and 
fteyviof:  an  aa-  fomcwhat  doubtful,  thcy  ordered  a  fecond  argument  to 
TiH  ^Tll^r^  ^'^'^  point,  vi%.  Whetli^r  he  was  legally  placed  in  die 
ceniftcatc.*      office  or  not,  as  not  having  been  fworn  in  till  half  the 

Sedpt.^  S.C  Foley  x»3.  S.  C.  cji^  JBurr,  S.  C.  30,  ^nd  Ice  poft.  pgc  2S7. 
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wr  was  expired.    The  order,  howcTcr,  was  qtiaflicrf  fof  Hott  T»iki- 
lint  of  form  ;  but  tlie  Court  ^as  of  opinion,  as  to  the  "^^  *-  Ga«- 
wits,  that  the  man  gained  a  fettlemcnt  in  Garfingiton\  "*'*^*^'' 
k  upon  ftibjefts  of  fettlemcnt,  the  ftatutes  arc  to  be 
opoundcd  favoiirably,  and  for  the  benefit  of  poor  peo-* 

a95.  Peakv.  Bourne^  Mich.  TermjS.  Geb.  2.  Sfrtf.  942,  Serving:  the  ««• 
-The  plaintiff  declared  in  prohibition,  that  he  was  fu^^f^^/^^JJ^i 
in  tbc  ipiritual  court  for  executing  the  office  of  deputy  ^'jthJj^t  ,^ 
pvifii-cierk  without  the  licence  of  the  ordinary.    On  AV^«c«^«w«r« 
inaurrcr  three  points  were  made:    first,  Whether  zdinmry^patiiM 
parifli-dcrk  be  a  temporal  or  afpiritual  officer  ?  second-  f««Jemenu 
LY,  Whether  he  can  make  a  deputy?   and  thipdly,^*^****^*** 
Whether  the  licence  of  the  ordinary  is  requifite? — It  was  *''^' 
vj^d  three  feveral  times  upon  all  the  points.    But  the 
Couit^  in  giving  judgment,  founded  thcmfclves  only 
opon  the  laft,  ts  to  which  they  held,  that  a  licence  was 
not  neccflary,  and  therefore  gave  judgment  for  the  plain* 
tiff  in  prohibition.     They  faid  the  canon  did  not  re- 
^ttirc  it,  and  Indeed  it  would  be  atransferring  the  right  of 
appointment  to  all  intents  and  purpoics  to  the  ordinary : 
^Infiitutiajurn  Canonici^  22.  lays,  he  may  be  appointed 
f^frtfhytero  abfque  fcicntia  epifcopl(a).    As  to  the  otlier  two  (*)  *•  ^"*' 
points,  th^  Court  ftrongly  inclmed  that  he  was  a  temporal  ^**'  **^'  ^' 
officer  as  to  the  right  of  his  office,  and  that  he  might**' 
Biakc  a  deputy.     ' 

196.  SL  Af amice  v.  St.  Mary  Kallendar  In  TV]nchffler^  T!ic  offic*  di 
HerTcrm^  8.  Geo.  2.  MSS.—fVilliam   Weft  went  in'<"'A«W«^«^ 
'715  to  S/.  Mary  Kallendar^  with  a  certificate  from  the  ^JJ^|;;i"^ *  ^" 
parilh  of  5/.  Thamai,    About  1711  he  was  chofen  one  of^^^"^^^J]^ 
^  conftables  for  the  city  of  Wincheftery  whicii  conlifts  m  ihat  parifli 
of  feyeral  pari  flies,  and  was  legally  placed  in  and  executed  where  thecOoe 
*at office,  in  and  through  all  parts  of  that  city,  during*'  ''"^^»  ^ 
•nc  whole  year ;  and  fomc  years  before,  and  ever  fince,  ^^^  ^tjm 
^  refided  and  inhabited  in  the  parilh  of  Su  Mary  KaU  panihiomrs. 
War.    Afterwards  he  took  Jofepb  Talmnge  apprentices,  c.  Burr.  S.C. 
l^y  indenture,    who  continued  with  him  four    years  »7- 
and  a  half,  and  afterwards  married  and  intruded  into 
*c  parilh  of  St,  Maurice^  from  which  he  was  removed 
into  the  parifli  of  St.  Mary  Kallendar.      The  feffions 
Were  of  opinion,  that  he  did  not  gain   a  fettlemcnt 
by  fvich   apprenticefliip   with    fuch   a  perfon.      The 
ftiefiion  now  was,  Whether  H^dllam  Wefi  had  difcharged 
die  certificate  {b)  bv  executing  that  office  of  conftable.  (*)  Set  9.1^  t«^ 
^nd  confequentlyt  Talmage  enabled  to  gain  a  fettlemcnt  wui.  3.C.  i». 
by  ftrvinf  an  apprenticefliip  to  him,  notwithftanding^*^*^*******'*' 

the***"  **'' 
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St.  MAw»tftt  ptovcd^  dearly,  that  if  the  paaper  was  legally  admittecl 
KAhLWhulm  ^^^^  ^^^  office,  although  it  docs  not  concern  the  parilh, 
a.  ^^  Court  looked  upon  it  as  fufflcienttogain  a  fettlement. 
It  was  faid  alfo  in  that  caie,  that  the  appointment  by  any 
perfon  to  any  ppblid  office  of  a  public  authority,  took 
off  the  prefuidption  of  the  perfon  s  becoming  chargeable, 
and  aniwered  all  obje£tions,  of  theperfons  fettling  them-- 
felves  in  places  againft  the  will  of  the  parifhioners,  be- 
caufe  it  was  unreafonable  to  fuppofe,  that  the  lord  of  a 
leer  or  corporation  would  appoint  a  beggar  t6  an  office  ot 
(«)  See  pnft.  truft.  So  int  he  cafe  of  Eajhvoodheyv.  B^ccUs  (a)^  a  cer« 
•*  Settlement  by  tificate  man  married  a  copyholder  who  lived  on  her  own 
«*  eiiate.*'  cftate,  and  it  was  argued,  whether  the  marriage  made  a  fet- 
tlement  for  him.  It  was  urged,  that  by  the  9.  tf  la.  ff^IL  3- 
c.  1 1 .  a  certificate- man  had  only  two  ways  of  gaininga  fet-^ 
tlement,  by  executing  an  annual  office,  or  by  renting  lol. 
a-year ;  arid  the  aft  having  the  negative  words  in  it,  and 
therefore  to  be  conft  rued  ftriftly,  the  pauper  could  not  gat  a 
a  fettlement  by  any  other  way  whatloever.but  thofe  men- 
tioned in  the  ilatute :  but  the  Coart  held)  that  thefe 
laws  concerning  the  poor  were  to  be  favourably  extended, 
and  that  it  could  not  be  the  intention  of  the  Parliament 
to  difable  people  from  gaining  fettlements  upon  their 
own  eftates,  as  this  copyhold  was  the  pauper's  after  hist 
marriage ;  and  therefore  it  was  held,  that  his  fettlement 
was  there.  And  the  Court  declared  exprefsly,  that  the  aft 
of  9.  tsf  10.  ff^ilL  3.  c.i  I.  was  not  to  be  Idroked  upon  as  an 
explanatory,  but  as  a  new  law  enlarging  the  opportuni- 
ties gf  gaining  fettlements. — Mr.  J.  Pagit  ana  Mr.  J. 
Probyn  fpoke  to  tlie  like  efFeft :  and  by  the  Court, 
The  order  of  feffions  muft  be  quaihed,  and  the  order  of 
juflices  confirmed. 

Tlie  office  of  ^97'  ^'^  ^'  ^'*  Mary  BerkhampfuaJ^  Eafter  Term^ 
f^Jk^hrk'ttuk  8.  Geo,  2,  2.  Seffl  Caf.  182. — Hmry  tV(Hidward  was  fettled 
^imaloffct^  at  Northchurch  by  certificate  to  Aldhury.  During  his  re- 
»nd  therefore  by  fidence  at  Aldhury  under  the  certificate  he  was  made 
^^^jlL!!may  ^f^^^^^'^^^^'i  ^^^  cxccuted  the  office  for  feveral  years,  then 
^iTa  Cbote-  ni'i  away,  and  left  his  wife  and  three  children  chaigeable 
ipenc.  to  the  parifh.     Afterwards  the  wife  had  two  houles  de« 

Vide  we^  pi.  vifed  to  her  by  her  mother  in  Norihchurchy  the  one  in 
190.  *  »95.  fg^^  ^^^  ^Yit  other  for  life ;  and  (he  went  with  her  three 
children  from  Aldhury  to  Northchurcby  zaA  there  refided 
upon  her  own  eftate.  Two  juftices  removed  the  three 
children  from  Northchurch  to  Aldbury^  but,  on  appeal,  the 
feffions  quafhed  the  order.  On  thefe  orders  beine  re- 
moved into  the  Court  of  King's  Bench,  and  one  of  the 
^tteftioxu  made  in  the  cafe  was»  Whether  the  -office  %£ 

parifth^ 
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fariflh<lerk  is  fttch  an  office  as  gains  a  fettlemetlt  ?-««-      ^^i  ♦. 
Marsh  contended*  ^hat  it  did  not  appear  in  this  cafe,   ^^^^^^^ 
that  IVcodward  was  chofcn  clerk   by   tlic  parifh^  and      Vtead* 
therefore  he  could  not  gain  a  fettlement  by  executing 
the  office.     It  is  not  an  office  of  burthen,  like  the  office 
of  churchwarden,  by  the  letving  of  which  the  parilh  is 
benefited,  but  it  is  merely  an  office  of  falary  and  profit* 
— CoNiNcsBY,  on  the  other  fide,  contended,  that  its  W  J^*'*?- *73« 
being  a  profitable  office  was  ratlicr  an  argument  in  favour  ^I^LdTkawn! 
of  the  fettlement. — Mr.  Serjeant  Hawkins,  on  the  1^07. 
ikme  fide,  relied  much  on  the  cafes  of  Townfind  v.  Thorp  (^j  t,strt.94.i. 
ftf),  Peak  V.  Bourne  (^),  and  a  cafe  in  GoMolt^  which  i.  Bar.K.  B. 
ihews  that  a  quare  impedit  lies  for  a  chanter's  place,  and  S77*  450- 
that  the  office  of  colieaor  of  births  and  burials  {c)  is  fuch  ^j"^*  P«8«a85» 
an  office  as  will  gain  a  fettlement,— Lord  Chief  J^s-  f '/j?!' «.- 
Tici.     As  to  the  queflion,  whether  tlie  office  of  parijh'  )i;c^^'^ 
clerk  will  in  this  cafe  gain  a  fettlement,  I  am  doubtful.  ^^^  2S4,  pi/ 
It  is  flated  in  the  order  that  he  was  made  church^cierk^  294. 
and  that  may  be  veJlry-cUrk.     The  words  **  annual  of- 
fice" in  the  ftatute  muft  at  leafl  have  a  reafonabie  con* 
llrudion,   as  was  held  in  Mllwich*s  Cafe  (d)  by  two  W  Fort.  139, 
Judges.    Whether  the  appointment  to  the  office  of  pa-  ^"*  *  ^*™* 
rifh-clcrk  be  by  the  parfon  or  J>y  the  parifhioners  cer-  ^\^xk^  .^^ . 
tainly  makes  no  difference  {e) ;   for  if  the  party  execute  ,.     ' 
an  annual  office  in  the  parilh  it  is  fufficient — ^The  cafe  ^j^^ ^i\^ 
was  afterwards  rcfisrred  to  the  Juflice  of  Affizc. 

298.    fVlngham  v.  Sellindgej  MUh.  Term^  17.  Geo.  2.  ^^^^^ci^ 
Burr.  S.  C.  223-— Two  juflices  made  an  order  for  tlie  ^J^\^^^l 
icmoTal  of  fyiUiam  Hunt  (a  certificate -man  a&ually  be«  Ju^asi^yi* 
come  chargeable  to  the  parilh  of  fVinj^bam)^  together  «r,  if  be  wn 
with  EUxabetb  his  wife  and  their  five  children  (born  in  not  prefented, 
Wingbam)M^'  7oAif  about  fourteen,  G/«rf/ about  twelve,  *<**^"«*»<>' 
miliam  about  fc,  Jofeph  about  four  and  a  half,  and  £//-  J^^^  ''"^^^ 
zabith  about  two  and  a  half  years  old,  from  H^ingham  to  f^ch  i^ce^   "* 
Sellindge  (both  in  Kent) :    and  the  feffions,  upon  appeal,  8.c.$tra.  11%^. 
qualhed  this  order  of  the  two  juflices,  and  ftated  the  foU 
lewing  cafe : — That  John  Hunt^  the  father  of  the  faid 
^.  Hunt  the  elder,  being  legally  fettled  hi  Sellindgf^  in 
tbe  year  1704  removed  with  his  wife  and  family  into 
fFingbanh  and  dwelt  there  under  a  certificate  directed  to 
the  churchwardens  and  overfeers  of  fVingham,  and  duly 
figned  and  fealed  by  the  churchwardens  and  overfeers  of 
Seiliudgey  and  duly  attefled  by  two  credible  witnelles,  and 
ddy  sdlowed  and  fubfcribed  by  two  jufticcs  of  the  peace 
of  tne  faid  county  of  Kent  ;   and  which  certificate,  dated 
od  Offeher  1704,  and  delivered  by  the  faid  John  Hunt  ta 
Ihe  churchwardens  and  overfeers  of  Wingham^  did  own 
Vot- 11.  U  and 
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WiYfGHAM  tr.   and  acknowledge  the  faid  Join  Hunt  and  his  wife  to  (jtf 
Sblxikpge.   inhabitants  of,  and  to  be  pcrfons  legally  fettled  in,  the 
faid  parilh  of  Selitndge  :  that  during  the  time  the  faid 
John  Hunt  and  his  faid  wife  and  family  dwelt  in  IVing- 
•■  ham  under  the  faid  certificate,  the  faid  fVtlliam  Hunt  the 
•  elder  was  born  in  If^'mgham^  and  was  tlierc  educated  and 
brought  jup  :   that  the  faid  IP'illiam  Hunt  the  elder  after- 
wards married  the  faid  Elizabeth  his  wife,  and  by  her 
hath  had  the  faid  five  children,  who  were  born  in  the 
faid  parifli  of   Ff  Ingham  :   and  that  the    faid  fF,  Hunt 
the  elder  hath  lived  in  Wingham  from  the  time  of  his 
birth  to  the  time  of  his  faid  removal  by  virtue  of  the  faid 
order  ;  ^but  hath  not  gained  any  fettlement  in  his  own 
right  in  lUngham  or  elfcwhere  fince  his  birth.     And  it 
further  appearing  unto  this  court  (of  quartcr-feffions) 
upon  the  evidence  of  the  faid  John  Hunt,  that  one  day, 
"  during  his  abode  in  the  faid  parifli  of  IVingham  under 

tlie  faid  certificate,  having  been  from  home,  his  wife, 
upon* his  return  home,  told  him,  "  thataperfon,  whom 
the  faid  \)ohn  Hunt  of  his  own  knowledge  knew  to  be 
POR9HOLDER  of  the  boFougli  of  H^inghatn-Jlreet  in  the 
*'  faid  parilh  of  IVingham,  liad  left  a  wooden  tally  for 
*'  him  at  his  houfe,  as^  t6ken  that  he  the  faid  John  Hunt 
*'  had  been  chofen  at  ^he  court-leet  held  for  the  manor 
of  JVingham^  BO Rs holder  for  the*  faid  borough  of 
IVin^hiim-Jlreet'*'  (withinwhich  manor  the  faid  borough 
of  fflngham-Jlrect  lies) :  and  that  his  wife  told  him  fur- 
-thcr>  *'  that  Ihe  had  burnt  the  faid  tally,  before  his  re- 
*'  turn  home :"  but  the  faid  John  Hunt  was  not  prefent 
at  the  faid  court-leet;  nor  Jid  he  the  faid  John  Hunt 
know  of  his  own  knowledge,  that  he  the  faid  John  Hunt 
was  chofen  borlholder  at  the  faid  court-leet  for  the  laid 
borough ;  neither  was  the  record  or  prefcntment.of  the 
jury  of  the  Icet,  or  any  other  evidence  of  the  appoint- 
ment or  eleftion  of  the  faid  John  Hunt  to  the  faid  office  of 
borlholder,  befides  v»'hiU  the  wife  of  the  faid  John  Hunt 
told  him  the  faid  John  Hunt  as  aforefaid,  given  or  offered 
.  in  evidence  to  this  court  upon  hearing  tlie  faid  appeal. 
j\ridit  appearing  like  wife  to  this  court,  U'hat  he  the  faid 
John  Hunt  never  took  tlic  oath  of  office  of  a  borfholder 
for  the  faid  borough  ;  and  tliat  he  the  faid  John  Hunt  was 
never  fworn  into  the  faid  office  of  bprfholder  ;  but  that 
within  the  year  after  his  faid  wife  told  him  the  faid  tally 
-  had  been  left  at  his  houfe  as  aforefaid,  he  tlie  faid  Jchn 
Hunt  did  execute  one  warrant  of  a  juftice  of  the  peace  for 
the  faid  county,  direfted  to  tlie  borfholder  of  the  faid 
borough,  and  for  the  fpacc  of  a  year  next  after  his  faid 

wife 
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^fe  told  him  the  h\d  tally  had  been  left  at  his  houfe  as  Wihckam  ♦. 
aibrcfaid,  the  faid  J,  H.  was  willing  and  ready  to  execute  SE*.tiiipoi4 
the  laid  ofTice  ;   and   during  the  I'aine  year  the  faid  John 
Hunt  had  a  houfe  in  the  faid  parifh  of  IVin^ham^^  where 
his  family  dwelt,  but  he  himfelf  (being  by  trade  a  car-* 
peiitcr)  went  to  work  at  his  trade,  .4uring  part  of  the  faid 
year,  in  Ramfgate,   a  place  abou^  twelve  miles  diftant 
iiomlVingham^  and  out  of  the  faid  borough  of  IVingh  ttn^ 
fireet-^   and  parifli  of  IVlngham^  and  out  of  the  county  of 
Kent  at  large,  and  within  the  liberties  of  the  Cinque  Ports ; 
and  often  refided  in  Ramfgaie  afore  faid  from  Monday  till 
Saturday^  but  refided  within  the  faid  borough  and  pa- 
rilh  of  IFinghtm  greateft  part  of  the  faid  year  :   And  it 
appearing  alfo  that  the  faid  burrough  of  PVmgham-fircet 
is  not  of  as  large  extent  as  the  faid  pariih  of  IVingham  ; 
but  that  part  of  the  faid  parifh  of  IVingham  is  within 
another  borough ;    and  that  the  laid  John  Hunt  never 
did  any  aft  whereby  he  could  gain  a  fettlement  in  the 
faid  pari(h  oi  IFinghamy  or  elfcwhere  out  of  the  faid  pa- 
rifh of  Sellindgey  fave  as  aforefaid  ;    and   that  the  faid 
IVillidm  Hunt  the  elder  and  his  faid  wife  and  children, 
being  ztftually  become  chargeable  to  the  faid- parifh  of 
If'ingham^  were  removed  by  the  faid  order  from  IVingham 
to  Seillndge  as  the  place  of  their  laft  legal  fettlement ;  and 
that  the  faid  William  Hunt  the  elder,  and  his  faid  chil- 
dren, or  any  of  them,  never  did  any  aft  to  gain  a  fettle- 
ment in  the  faid  parillx.  of  IVingham  or  elfewhere,  or  to 
avoid  the  faid  certificate  ;    and  that  the  children  of  the 
faid  JVdliam  Hunt  were  of  the  feveral  ages  hereinbefore 
mentioned,  and  not  more,  at  the  time  of  making  the  faid 
order  ;     thk    Sessions  qualh  the    order    of  the    two 
juftices. — Sir  John  Strangf.  moved  to  quafh  this  order 
cffcflions.     '1  he  queftion  turned  upon  9.  ^  10.  /f';//.  3. 
c.  n.  Whether  the  fafts  Hated  in  the  fpecial  cafe  did 
or   did   not  amount'  to  the  executing  an  annual  oUke 
in    the    parifh,    being    legally    placed    therein  ?      1  he 
two  julliccs  thought  that  they  did  not:  the  feilions  were 
of  opinion   that    they  did.     The  counfcl  who  flicwed  ^^^  ^  ^^^^ 
caufe  argued,  that  it  is  not  neceflkry  that  he   be  ap- port.  ^iq. 
pointed  by  the  pariih  ;  or  that  he  be  fworn  into  the  olHce  :  Sort.  ^  Rem. 
and  they  cited  the  cafes  of  Gat  ton  v,  Milwch  (<?),  Rex  v.  4-6.  &  76. 
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office:    fo  that  he  could  not  be  faid  to  have  ferved  the  Ante. page 285, 
office  for  a  year,  if  it  was  ncccifary  to  be  fworn  into  it.  pi.  196. 
They  faid,  it  was  not  nccefTary  to  live  conftautly  in  the  (4J  Ante,  page 

U  X  place  a*4,  p».  »94- 


vfivGfiMM^,  place  where  he  ferved  the  office:  it  is  enough,  that  it 
Sbllikbcb.  ^^g  j^jg  general  refidencc,  Thongh  he  a^ttalTy executed 
only  one  warrant,  yet  he  was  willing  and  ready' to  exe- 
cute all  that  had  ofFered.  It  don't  appear  that  Acre 
were  any  more.  The  fingle  queftion  is,  Whether  he 
was  legally  placed  in  the  office  ?  Now  the  court-lctt 
may  legally  place  him  in  the  office :  and  thej  did  fo. 
^Tis  true,  the  evidence  of  his  eleftioii  is  not  completely 
ilated  on  either  fide  :  but  as  far  as  it  goes,  it  is  in  &vour 
of  the  eledion,  and  is  fu^ported  by  an  aftual  execution 
of  it,  and  continuing  in  it  all  the  year.— On  the  other 
fide  (agairifl  the  order  of  feflions)  it  was  argued,  that  as 
he  was  not  fworn  in  at  all,  he  could  not  be  legally  placed 
in  the  office:  for  what  can  "  legally  placed"  mean,  if 
this  can  be  eftcemed  evidence  of  a  legal  placing  ?  They 
cited  8.  Co.  77.  b^  It  is  a  rule  of  evidence,  ••  that  the 
•'  beft  evidence  that  can  be  had  muft  be  produced ;" 
which,  in  this  cafe,  ought  to  have  been  a  copy  of  the 
}>refentment  of  the  jury  of  the  leet,  which  is  a  court  of 
record  ;  and  borfholders  arc,  by  Uw,  to  be  prefented  by 
the  jury  of  the  leet.  '  Nothing  but  a  local  cuftom  to  the 
contrary  can  alter  that  mediod  of  ele£tion.  Now  here 
is  no  evidence  of  a  prefentment  at  the  leet,  or  any  record 
of  the  eleftion :  it  is  only  hearfay,  out  of  the  mouth 
of  his  wife.— Lord  Chief  Jostici  Lee  obferved,  tliat 
it  does  not  appear  whether  John  Httnt^s  wife  was  alive  or 
not.  If  (he  was,  her  own  evidence  at  leaft  ought  to  have 
been  had ;  and  not  her  hufband's  account  of  what  Ihe 
told  him.  The  circumftance  of  John  Hunih  going  to 
work  in  another  parifh,  he  laid  out  of  the  cafe  ;  as  not 
affefting  his  fettlement,  if  otherwife  a  good  one.  After 
having  ftated  the  cafe — he  faid,  that  upon  an  order 
wherein  the  h&%  were  fpecially  ftated,  the  Court  muft 
take  it  that  all  the  evidence  which  appeared  to  the  feffions 
was  ftated  by  tliem.  Now  the  aft  requires  a  legal  pla- 
cing in  the  annual  office.  And  what  evidence  is  here 
ftated  ?  It  is  ftated  negatively,  that  there  was  no  pre- 
fentment, no  admiifion  or  fwearing  ;  fo  that  here  is  no 
foundation  for  fupporting  a  legal  placing  ;  and  the  evr- 
dence  of  being  told  of  tlie  tally  is  nothing  that  can  merit 
any  regard.  It  is  yet  worfc,  if  the  wife  be  alive ;  bc- 
caufe  if  fo,  (he  (hould  have  given  it  herfelf.  Then  he 
is  to  be  confidered  as  part  of  his  father's  family^  as  to  rc- 
forting  back  to  the  fathcr^s  fettlement,  though  he  is  a 
married  man  ;  for  he  has  gained  none  of  his  own ;  and 
being  a£tually  chargeable,  muft  be  fent  to  that  which  he 
derives  from  his  father,  who  was  certificated  from  Sel-^ 
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Bndge.    As  to  the  gaining  a  fctdement  by  executing  an  Winckam  », 
annual  office  in  the  borough,  which  is  not  co-extenfive   Sbllindoi. 
with  the  parifli — it  was  fettled  in  the  cafe  .of  St.  Mary 
end  St.  Lawrence^  Reading  (a)^  *^  that  it  was  executing  an  (4)  Ante,  pa^s 
•*  annual  office  in  the  parifh ;  though  the  borough  ex-  zSi,  pi.  1S9. 
"  tended  farther  than  the  parifli  of  St.  Lawrence.^*     But 
that  is  not  material  to  be  confidered  here ;   becaufe  the 
evidence  of  the  legal  placing  in  the  office  is  found  in  the 
negative  :  for,  as  no  prefcntment  was  oflfered  in  evidence, 
we  muft  take  it  that  there  was  no  prefentment  at  all. 
Therefore  the  order  of  the  two  jnftices  muft  be  confirm- 
ed; and  the  order  of  fefCons  quaflicd.— The  three 
OTHER  Judges  concurred  in  the  opinion,   ^*  tliat  there 
**  appeared  no  fort  of  evidence,  none  fuch  at  leaft  as 
"  could  be  regarded,  of  the  legal  placing  in  this  office  ;** 
but,  on  the  contrary,  the  oiaterial  part  of  the  evidence 
was  in  the  nmtive,  and  fhewed  that  he  was  not  legally 
placed  in  it.— Per  Cur.    Rule  made'abfolute  for  quafti- 
ing  the  order  of  feffions^  and  affirming  tlie  original  order, 

299.  Rexv.  ATMourne^ Eafttr  Term,  18.  Geo.  2.  i.  ffil/.^''^^ 
•7. — Thomas  Membury^  a  certificate- man,  came  from  ^^^%l^\!^^[^ 
jKirifli  of  Sheepjhead  to  tbe  parifh  of  Milboume,  by  a  cer-  eftabiuhed  by 
tificate  dated  Nwemher  1733;  was  a  fchoolmaner,  and  private  do. 
taught  the  charity-fchool  there  until  his  death  in  1743,  n«ton»«p- 
but  in  what  manner  he  was  admitted  to  this  fchool  it  *^|JJJ^"^  ^*"  ^ 
does  not  appear,  btrt  only  in  general  that  he  officiated  {^^  Mid'to'^ 
till  his  death :  that  Lady  Ann  Hajlings  had  by  deed  con-  1^  vUmr  for  thf 
veyed  to  truftees  ten  pounds  fer  annum  in  truft  to  be  paid  care  of  it,  doea 
tothevicarofiWJ/i^^ttrwforthc  timebeingfor  the  charity-  no«s«»ftafct. 
fchool :  that  this  ten  pounds  per  amtum  had  not  been  ap-  sfc^^uir  <oS, 
propriated  to  any  other  tjfe  than  paying  it  to  the  fdiool-  £*  c.  Burr, 
mafter ;  and,  Whether  Thomas  Memhury  had  gained  a  fet-  s.  c.  244. 
tlement  at  Mllbourne^  either  as  fcrving  an  office,  or  as  hav-  s.  c.  a.  S:ra, 
ing  a  freehold  in  the  fchool  of  ten  pounds  a-year,  was  "*5' 
the  queftion  ?  And  the  feffions  were  of  opinion  and  de- 
clarcfd  he  gained  a  fettlement  there,  as  having  had  a  free- 
hold in  tbe  fchool. — Sed  per  Curiam  (^i^/^  Foster 
Juftice)j  A  fchoolmafter  is  not  an  office,  but  only  an 
employment ;  and  what  intereft  Thomas  Memhury  had  in 
the  fchool,  whether  for  life,  or  how  otherwife,  or  how 
he  was  admitted  to  or  came  into  this  employment,  does 
not  appear;   and  that  the  viqar  is  the  perfon  intitled  to 
the  ten  pounds  per  annum^  and  not  choofing  to  teach  the 
fchool  himfelf  paid  it  to  this  poor  man  as  his  deputy, 
wliich  could  not  gain  a  fettlement  for  any  perfon  what-    . 
^Ycr ;  fo  the  order  was  qualhed. 
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Serving  the  200.  Rex  V.  IVhitchurch^  Trinity  Tcrm^  27.  ^  28.  Geo,  3, 

f'^cjofjainff  2tirr.  S.  C.  365.— Two  jufticcs  made  an  order  for  thq 

wJch  c®nfi](is    removal  of  George  Humfer  from  IVhitchurch  to  O'verton  j 

ir)infpeaing     and,  upon  appeal,  the  feflions  difcharged  that  order,  and 

wcighcfi  and  ,   ftatcd  tlic  following  cafe  : — That  the  pauper,  about  thirty 

meafures  and     years  ago,  went  to  livc  in  tlie  borough  of  Overton  ;  where 

&r"w*V"'' "' '^^  rented  a  tenement  of  5I.  a  year;  and  foon  after,  exe- 

fciUemcnt-      *  cuted  the  office  of  bailiff  or  alc-tafter  for  the  faid  borough; 

to  which  office  he  was  nominated  and  fworn  at  the  court- 

lect  held  for  the  faid  borough,  and  executed  the  fame 

from  the  Lady-day  court  Jo  the  Ladvday  court  following  : 

that  the   faid  ofhce  conlifts  in'  infpedling  weights  and 

meafures  within  the  faid  borough,  and  in  warning  the 

jury  to. ferve  at  the  court-leet  there;    and  that  the  laid 

Georie  H'utnbcr  had  weights  and  fcalcs  delivered  to  him ; 

^nd  that  he  once  went  about,  to  examine  the  meafures  of 

ale  and  the  weights  within  the  faid  borough,  and  warned 

the  jury*     It  alio  appeared,   that  the  faid  George  Humbcr 

was  nominated  to  the  fteward  of  the  faid  court  by  the 

bailiff  who  fervedthc  faid  office  the  year  preceding  ;  and 

was  then  fworn  by.  the  fteward  into  the  fame  office,  at  the 

faid  court-leet :    and  that  the  faid  borough  is  not  one 

fifth  or  one  lixth  part  of  the  faid  pariln  oi  Overton  ;    and 

the  bailiffs  have  never  executed  ?my  authority  over  the 

parifh  at  large  5  and  that  great  part  of  the  faid  parifli  knew 

nothing  of  fucli  office  ;  and  that  new-married  men  and 

new-comefs  were  frequently  nominated  for  the  fake  of 

colt-ale,  —  Mr.  Gould  moved  to  qualh  the  order  of 

feffions,  and  confirm  the  original  order  of  the  two  juftices. 

He  argued,  that  the  executing  this  annual  pffice  in  the 

parifh,  ii^  the  manner  ilatcd,  gained  him  a  fettJemcnt  in 

Overton.     To  prove  this,  he  cited  the  cafe  of  St,  Maurice 

{(f)  vide  Burr.v.  St.  Mary  Callander  [a)\    and  the  cafe  there  cited  of 

b.  C.  page  27-72;^   ^leen  v,   Su    Mary's   Reading  (b),      Ale-tafter   is 

?^l^^'.-,«,  ^^^  ancient  and  known  officer  ;    ^s  appears  from  A7/- 

i\nte.«  page  %o3,     »•    »        ry       •/•j-^j  r     r-*  /  r  ^ 

pi.  289.  .chins  jurijdUion  of   LourlSy    22.    94.    (tor    alecoimer 

eL\  A«»-  «,-A^s  the  fame  with  ale-tafter).     And  the  fecond  objc^Slion 

(A)   Ant9t  page  •  i  •        n  r     /  »     /    s     •       •  •  /•  1 

»gi,  pi.  209.    taken   n\  Rex   v,.  tutlewortn  (t)    is    hi   point    for   the 

(f)  Vide  Burr.  P^^**  ^^  tVhitchurch.     Rule  to  fliew  caufe, — Mr.  HrME 

h  c.  page  2,^0.  and  Mr.  Norton  were  to  have  now  fhcwn  caufe:  but 

fio.  8i.  having  been  informed  that  the  cafe  cited,  of  Pulhorough 

TiwA  .Fittleworthy   wasj  in  point  (which  was  confirmed  by 

*-  Mr.  Justice  Wright),  they  faid  they  would  not  offer 

to  overturn  a  fettled  eftablifhed  determination  ;  wherein 

they  thought  that,  in  point  of  decency  and  refpeft  to  the 

^purt,  they  ought  to  acquicfce.     Whereupon  the  order 
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•f  fcffions  was  ^uafhcd,  and  the  order  of  the  two  jufticcs,      Rex,^ . 
aiSnned.  Whitcmurcw. 

301.  Rex  V,  TVinterhouniy  Hllmy  Term,  4.  Gco.^,  Burr.  Serving  the 
S.  C.  520. — Upon  fhcwing  caulb  why  an  order  ot  I'effions  office  of  cm- 
qualhing  an  original  order  of  two  juftices  made  for  re-/-'^*''' '^°"S^ 
moving  ff'miam  Menick.vfhh  Mary,  IVlllmm,  John,  Anne,  5tfjl''^riiii 
Bettys  Hannah,  Ruth,  and  'Hefhr,  his  children,  from  the  nm  gVm'a  fett 
parifh  of  TVintcrbourn  to  the  parffliof  St.  Philtp  and  Jacob  tlemcnt,  unleft 
(both  in  the  county  of  Gloucejler)  fhould  not  be  quafhed  5  *»«  "  prefcKud 
and  why  the  original  order  Ihould  not  be  aflirmed  j  the  *'  ^^*  ^^' 
c:i{z^  as  ftated  upon  the  order  of  feflions,  appeared  to  be,  s.'C.Bl.  Rep, 
That  fyilliam  Merrick,  the  pauper,  about  thirteen  years  ^-S*. 
before  the  making  the  order,  took  a  houfe  in  the-parifli 
of  St.  Philip  and  Jacob,  for  one  year,  at  the  rent  of  12I. 
bj  tlie  year;    and  dwelt  in  the  faid  houfe  for  half  a  year, 
and  paid  the  half  year's  rent :  that  at  a  court-lcet  of  the 
lords    of  the  manor  oi  IP irtcrhourn  zndi  Hambrook  in  the 
faid  county  oi  Gloucefter  holden  on  the  13th  day  of  Odlo^ 
her  1 76 1,    Richard  Bayly  efq    was  prefentcd  by  the  lect^ 
jury  to  be  conftable  for  the  year  enfuing,  for  the  tithing 
of  IJambrooi  in  the  faid  pariih  of  TVinitrboutn,  in  refpecS 
of  his  cftate  in  the  faid  tithing ;    but  was  never  fworn 
into  or  took  upon  him  the  faid  office  :    that  the  faid 
Richard  Bayly,  having  notice  of  the  faid  appointment, 
procured  the  pauper  to  ferve  the  faid  ofHce  of  conftable 
Jn  his  {lead,  in  order  to  gain  the  pauper  a  fettlement  ^t 
Wlnterbourn :  that  the  pauper  was  accordingly  fworn  into 
the  faid  office  before  a  juftice  of  peace  of  and  for  the 
•  faid   counjty,  and  ferved  the  fame  office  for  the  whole 
year;     during  which  time  he  lived  in  the  faid  tithing  of 
Hambrook  ;  but  never  was  prcfcnted  thereto  at  any  court- 
Jeet,  as  conftable  in  his  own  right:  that  the  cuftom  has 
been,  time  out  of  mind,  to  prcfent  all  conftables  to  ferve 
for  the  faiJ  tithing,  at  the  faiJ  manor  court- leet.     By 
3.  &  4.  //^//.  is^  AJary^  c.  11.  f.  6.     *'  If  any  per fon  who 
"  fhall  come  to  inhabit  in  any  town  or  parifli,  fliall,  for 
**  bimfelf  and  on  his  own  account,  execute  any  public 
•'  annual   office  or  charge  in  the  faid  town  or  parifti 
"  during  one  whole  year,  he  fhall  have  a  legal  fettlement 
**  in  the  fame,  though  no  fuch  notice  in  writing  be  de- 
*'  livcred  and  publiftied  as  the  aft  before  required.'*-^ 
Mr.  Selwyn  and  Sir  Fletcher  Norton  had  ob- 
tained die  rule  in  Michaelmas  Term  laft. — Mft,  Morton 
and  Mr.  Vernon,  on  behalf  of  the  parifli  of  St,  Philip 
and  Jacob,  and  in  fupport  of  the  order  of  feffions,  infifted, 
that  though  the  pauper  afted  as  fubftitute  for  Mr.  tiayly^ 
ypt'^S  Mr.  Bayly  was  never  fworn  in  to  the  office,  but  the 
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pauper  was,  he  therefore  ferved  the  office  in  his  own  right, 
or  at  lead  for  himfelf  and  upon  his  own  account:  and  it ' 
is  not  at  all  like  ferving  the  ofHce  as  deputy  only  to 
another ;  which  was  the  cafe  in  contemplation  of  the 
JLcgiflature. — But  Per  Curiam,  The  cafe  cxprcfsly 
ilates,  that  he  never  was  prefented  to  tlie  office  at  any 
court-leet,  as  conftable  in  his  own  right ;  and  that  the 
cufiom  requires  all  conftablcs  to  ferve  for  the  faid  tithing 
to  be  fo  prefented.  Therefore  (without  hearing  the 
other  fide,)  order  of  fefCons  difcharged,  and  the  original 
order  afhrmed. 

Stmngtheof.        302.  JRex  v-  Allcartningsij  Hilary  Term,  9.  Geo.  3*  Burr^ 
ficc  oi  deputy     S.C,  634. — Two  jufticcs  rcmovcd  Thomas  Palmer^  Sarah 
^tin^awflgaini  his  wite,  and  their  feven  children,  from  Patney  in  Wilts 
po  fpiilcmcnt,    ^Q  Allcann'mgs  \  and  upon  an  appeal,  the  feffions  confirmed 
their  order»  and  ftatcd  tlie  following  cafe: — Thomas  Palmer^ 
the  father,  was  fettled  in  the  parim  of  Allcannings  afore- 
faid  until  Michaelmas  1756;  when  he  went  to  rcfidc  in 
the  parifh  oi  Patney  aforefaid.     In  1762,  whilll  he  lived 
in  the  parifii  of  Patney  aforefaid,  he  was,  at  a  court-lcct 
held  in  ?md  for  the  manor  and  parifli  of  Patney  aforefaid, 
fworn  tythingman  for  the  faid  manor  and  parifh  of  Pat^ 
veyy  in  the  manner  following,  to  wit,  "  The  jurors  prc- 
*'  fcnt  to  the  office  of  tythingman  for  the  year  enfuing, 
**  Mr.  John  Amor\  who,  by  leave  of  the  court>  puts  ia 
**  his  place  Thomas  Palmer ;  and  he  is  fworn.**     Accord- 
ingly, he  the  faid  Thomas  Palmer^  the  father,  lived  in  the 
parifh  of  Patney  aYorefaid,  and  ferved  the  faid  office  of 
tythingman  there,  for  the  vear  then  enfuing.     It  further 
appeared  to  the  feffions,  from  the  evidence  of  the  faid 
Thomai  Palmer  the. father,  that  the  houfe  which  Mr,  'John 
Amor  occupied  was  then  in  tiun  to  furnifh  a  tythingman 
for  the  faid  parifh  of  Patney ;  and  that  the  faid  John  Am^r 
faid  to  the  faid  Thomas  Palmar  the  father,"  Go  up  to  court, 
**  and  be  fworn  in  my  place  j"  and  that  the  faid  Thomas 
Palmer^  the  father,  was  fworn  tythingman  of  the  parifh 
of  Patney  accordingly  ;  and  that  he  ferved  th^  faid  office 
for  the  year  then  next  enfuing  :  but  that  the  faid  John 
Amor  p^id  the  pauper  all  hiscxpences  attending  the  exC'^ 
cution  thereof ;    and  at  the  time  of  entering  upon  his 
faid  office,  he  was  a  coipmon  labourer,  and  an  houfc- 
keeper  living  in  the  laid  parifh  of  Patney,     The  feffions 
therefore  confirm  the  faid  order. — Mr.  Serjeant  Bur- 
land,  on  behalf  of  the  parifh  of  yJiliamingSy  moved  tp 
quafh  both  thcfe  orders,  infilling-  that  the  juflices  were 
miilakcn  in  determining  that  thepjiupcr  was  not  fettled 
fit  Patney y  where  he  had  executed  th|s  annual  office  for  a 

year. 
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fear.    For  it  is  enaftcd  bv  3.  &  4.  W?//.  W  Mary^  c.  1 1.      ^^^  *• 
f.6.  "  That  if  any  pcrfon  who  (hall  come  to  inhabit  in  ^\^l^^^ 
•*  any  town  or  parilh,  fhall  for  hirafelf  and  on  his  own 
"  account  execute  any  public  annual  office  or  charge  in 
"  the  faid  town  or  parilh  during  one  whole  year,  he  fliall 
"  be  deemed  to  have  a  legal  fettlement  in  the  fame,  though 
**  no  fuch  notice  in  writing  be  delivered  and  publilhed, 
"  as  was  therein  before  required."     Now  this  man  did 
execute  fuch  an  oiSce  for  himfelf  and  on  his  own  account; ' 
and  though  he  wa^  fworn  in  at  the  requeft  of  another 
pcrfon,  yet  his  being  fo  fworn  in  was  a  fufficient  aft  of 
mtoriety  to  amount  to  notice  under  this  aft  of  parlia- 
ment ;  and  the  pauper  was  the  perfon  rcfponfible.  There- 
fore he  prayed  and  obtained  a  rule  to  Ihewcaufc  why  the 
orders  mould  not  be  quafhed. — Mr.  Dunning,  Solicitor 
Generaly  now  ihewed  caufe.     He  denied  that  the  pauper 
executed  the  office  for  himfelf  and  on  his  own  account : 
on  the  contrary,  he  was  the  mere  deputy  and  fubftitute 
^iMr.  Amor ;  and  was  paid  by  Mr.  Amor  all  his  expences 
attending  the  execution  of  it.     H^  cited  the  cafe  of  Rex 
V.  fVmterhurn^  {a)  which  was  circumftanced  very  like  (a)  Burr.  S.  c, 
tbcprefcnt  cafe:  and  it  was  there  determined  that  the  p. 510. No. xS;, 
foWtitutc  gained  no  fettlement,  though  he  was  fworn  in  Antc,pige«9^t 
to  the  office.— Serjeant  Burl  and  anfwered,  that  there  ^^*  *°*' 
was  a  material  -difference  between  the  cafe  cited  by  lylR. 
Solicitor  General  and  the  prefent  cafe.    For,  in  the 
cited  cafe,  Merrick  was  never  prefented  to  the  office  at 
any  court-lcet,  as  conftable  in  nis  own  right ;  which  the 
cuftom  required  all  confiables  to  ferve  for  that  tithing  to 
be:   and  confequently  he  was  never  appointed  at  thq 
court-Ject,  though  he  was  fworn  in  before  a  juftice  of 
peace.     Whereas  here  it  is* flatted,  tlifit  Palmcty  the  pau- 
per, was  fworn  in  at  the  court-leet,  by  leave  of  that 
court:    and)  confequently,   he  was   appointed  by  the 
court-lcet ;    and  it  was  for  himfelf  and  on  his  own  ac- 
count that  he  executed  the  office.     This  would  be  a 
good  title  for  him>  upon  an  information  in  nature  of  a 
qw  warranto,  to  (hew  by  what  authority  he  took  upon  him 
to  execute  the  office  :  whereas  Merrick  was  no  more  tlian 
deputy  or  fubftitute  to  Mr.  Bay/y,    This  man's  being 
appointed  by  and  fworn  in  at  the  court-leet  was  a  matter 
notorious  to  the  parish  :   and  they  might  have  removed 
him,  if  likely  to  beconie  chargeable  to  them.     It  was 
Mr.  Amor\  turn  to  furnifh  a  tythingman.    Now  fuppo- 
fing  Mr.  Amor  to  have  only  changed  turns  with  the  pcr-f 
fon  who  l^ood  next  in  turn  to  him ;   and  tbat  fuch  per- 
fon had  been  appointed  and  fworn  in  at  and  by  confent 
9f  the  Icct  for  that  year,  gjid  Amor  in  lUcc  manner  for 
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r  1, 

R^«  ^\       the  next  year;  would  not  they  both  have  been  conftablcs 

iLCAN-       £qj.  thcmlelves,  in  their  own  licht,  and  on  their  own  ac- 

count  ?    In   Sheepjhead  v.   Miibournc  (a)^  the  officiating 

(a)  Burr.  s.  c.  fchool-mailei  was  confidcrcd  as  a  deputy  ;  bccaufc  the 
p.  2^4.  No.  83.  right  was  not  in  him.  But  here  the  legal  riftht  was  in 
a.  Sera.  "^5- thc  paupcr;  and  he,  not  ^ffnor^  was  refponCble  for  his 

4"^^'.^*^^  "^"*' conduft  in  the  office,     llie  Slrjeant  added,'  that  this 

(b)  3.&4,  s-ct  of  parliament  (//»)  ought  to  be  conftrucd  liberally  in 
v^'iii.  &  Mary,  favour  of  fettkincnts  ;  becaufeit  rcftorcs  people's  natural 

rights  :  and  he  obferved,  that  it  only  fays,  '*  that  if  the 
'*  perfon  Ihall  execute  tlie  office  for  himfclf  and  on  his 
*'  own  account;''     but  tuat  docs  not  require  that  he 
ihould  DC  cliofcn  in  bis  own  right. — Lord  Mansfield. 
My  brother  Bun  land  has  ar;,ucd  this  point  very  inge- 
iiioufly  :    but  it  fceUiS  to  me  to  be  a  plain  cafe.     The 
queilion  is,   V/hcthcr  llie  paupcr  f-rvcd  this   office  for 
him  felt  :ind  on  his  own  account,  or  not  ?     The  queftion 
is  not,  how  he  was  picfcnled  to  it ;    but,  how  he  ferved 
it.      Jf.lr.  j^mor  was   the  perfon  in  turn  to  furnifli   a 
tythinginan:    and  he,  by  leave  of  the  court,  puts  this 
nian,  a  dav-labourcr,  in  his  place,  and  pays  him  all  his 
cxpenccs  ?.tie::ding  the    execution  of  the  oiEcc  :     and 
j4mor:  received  the  benefit  of  it,  by  being  difcharged  of 
'   his  obligation  to  fcrve  in  this  his  turn  ;    therefore  he 
ferved  for  j^mor.     It  is  true,  tbat  Jmor  was  not  liable  for 
liis  inifconJuft;    for  he  was  not  deputy   to  Jmar :    but 
vet  it  is  clcV)  tbat  he  executed  the  ofHce  for  Amor^  and' 
not  for  himfelf  and  on  lji>^  own  account,  according  to  the 
intent  and  meaning  of  this  acl  of  parliament. — Mr.  Jus- 
tice "VaTes.     In  the  cafe  oi  JP'mtcr bourn ,  the  pauper 
was  confidered  as  a  fubllitute.  ,  Here  indeed  the  man  was 
fworn  Tn  at  the  court-lect^  which  the  other  was  not,  nor 
even   prefcnted  at   it:    but  he  appears  clearly  to  have 
ferved  the  ofnce  for  Mr.  Jmor\  and  not  to  have  executed 
it  for  himfelf,  and  on  his  own  account.     This  aft  of  par- 
liament meant  and  intended  fuch  perfons  as  were  confi- 
derable  enough  in  a  pariilvto  ferve  fuch  offices  for  them- 
fclves  and  on  their  own  accounts;  which  this  man  was 
not. — Mr.  Justice  Aston  was  of  the  fame  opinion, 
that  this  man  appeared  clearly  to  have  ferved  for  Jmor; 
and  not  to  have  executed  the  ofiice  for  hiuifelf  and  on  his 
own  account.     Though  he  was  indeed  fo  far  the  legal 
p{5icer,  that  he  might  have  had  a  good  defence. upon  an 
infornution  in  nature  of  a  quo  warranto  brought  againft 
him  for  executing  the  oiucc;  yet  it  don't  follow,  that  he 
executed  it  for  himfelf  ^nd  on  his  own  account,  within 
tjic  jpteiuand  meaning  of  this  ^ft  of  parliament.— Mk. 

Just;cR 
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JrsncE  WiLLEs  concurred  in  opinion,  for  the  reafons      R*«  •• 
ihou  particularly  fpccified. — The  Court  were  unani-    Ali,can- 
aious  in  difcharging  the  rule  to  fhew  caufe  why  the  or- 
ders fliouJd  not  be  quafhed. —  Botii  orders  were  affirmed. 

303.    Heljington  v.    Over^    T>imty  Term^    13.   Geo.   3.  An  appoint- 
hrr,  S.  a   746.— Two   iuftices  remove  the  Rev.  Jo/m  ^''°^"*  ^^"^  ^''^ 

T        L  A-  TT  tr  '         rrr  .1  If  j^\  •       tice  of  cut  att  or 

ian^born  trooi  Heljingion   \\\  kP ejimoreland  to  Over  ^"^^  (^quejlraiw wi<\\ 
Cbejbire.     The  fclSons,  on  appeal,  confirm  the  order, "the  bifti^p 
andftate  the  following  cafe; — That  on  the  firft  day  of  *ouid  rcicafe 
Oaokr   1766,  the  vicara'ge  of  the  parifh  of  Over  afore-  JJ«  vicarage 
laid  was  fequeftered  for  three  years,  or  till  the  bifhop  jJ^^J^^I^^^^"^^ 
fliouid  reieafe  the  fame  :   that  on  the    i2th  day  of  Qc-  annual  office, 
tokr  aforefaid,  the  pauper  was   ordained  deacon^  by  the  although  the 
bilBop  of  Chejierj   in  order  to  fupply  the  cure  of  Over  pa^^y  '^"cd  ftv 
during  the    iequcftration  :   that  from  the  15th  day  Qt»^»r«yc«n- 
October  aforefaid  to  the    5th  day  of  'Ju*ic  1768,  he  per- 
formed divine  fervice  as  curate,  and  refided  in  the  parilh 
of  Mhfif   by  exchange  with  Mr.  Mtyricky  who  was  the 
curate  of*ji^on  aforefaid,  and  who  during  that  time  per- 
tormed  divine  fervice >t  Ovcr<»  and  paid  the  pauper  five 
pounds  a-year  for  doing  hi3  duty  at  A^louy  in  addition 
to  his  falary  of  35I.  a-year,  which  was  paid  him  by  tht 
churchwardens   who    were    the   fequeftrators  of  Over^ 
from  tlie  faid   15th  day  of  O^ober  1766  to  the  firft  day 
of  Goober  1769,  when    the  fequeftration  ended  :    that 
from  the  faid  15th  day  of  June  1768  to  the  faid  firft  day 
of  O^obcr  1769,  the  pauper, performed  divine  fervice, 
z^nd  did  the, duty  as  curate  at  Over^  ajid  refided  there  j 
but  it  did  not  appear  that  the  pauper  had  any  licence  to 
the  curacy  of  J^on  aforefaid.      The  court  of  feffions 
lacing  of  opinion,  "that  the  faid  John  Langhorn  gained  a 
^  fcttleraent  at  the  parifh  oiOver  aforefaid  in  thecoun- 
**  ty  of  CheJIcr  aforefaid,"  do  order  that  the  faid  warrant 
pf  removal  be  confirmed  and  made  abfolute ;    and  the 
lame  is  hereby  confirmed  and  made  abfolute  according- 
H}  fubjeft  neveithelcfs  to  the  opinion  of  the  Court  of 
King's  Bench,  on  the  aforefaid  date  of  the  cafe. — Mr. 
f.  CowPER,  in  obtaining  a  rule  to  Ihevv  caufe  why  thefe 
orders  Ihould  not  be  q  Jf.ilhed,  faid,  the  only  queftion  was, 
•'  Whether  ferving  a  cure  in  a  parifti,  as  fequeftrator, 
*'  gains  afettlcment?"  which  thejuftices  had  determined 
*n  the  affirmative  ;  and  he  denied. — Msi.  Chambre  now 
thewcd  caufe.     He  argued,  first,  That  this  curate  or  fe- 
queftrator was    irremoveable,    and  not  within  the   in- 
Mention  of  13.  £tf  14.  Car.  2.  c.  12.     He  did  not  come  as 
}  wanderer ;  he  rather  came  to  fettle  on  bis  own.     They 
59014  ^oi  U-^ye  removed  him  witliin  the  tirft  forty  days  ; 
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>?tt«nf«TON  and  a  pcrfon  not  removcable  within  forty  days,  gainst 
r.  tkM,  fcttlemcnt  by  rcfiding  forty  days.  Befides,  secondly, 
this  office  ot  curate  or  fequeftrator  *•  for  tlirce  years,  or 
•*  till  the  bifhop  ihould  rcleafe  the  vicarage  from  the  fe- 
**  queftration/*  is  a  public  annual  office  or  charge  in 
the  parill^,  within  3.  W  4.  ff^ii/.  ^  Mary^  c.  1 1,  f.  6. 
and  it  was  executed  on  his  own  account.  It  was  con- 
ferred upon  him,  under  his  own  qualification  of  a  dea- 
con 5  and  guite  independent  of  the  vicar  of  Over.  A 
deacon  is  for  life ;  and  it  is  called  an  office  in  the  ca- 
nons. And  its  being  conditional,  if  the  bilhop  fhouid 
releafe  the  fequeftration,  is  no  objeftion  :  a  conditional 
hiring  will  gain  a  fettlcment.  He  cited  L'mwood  Jia 
and  what  wais  faid  by  Lord  Hardwicke  in  the  ca^  of 

(*)B\irf,S.C.9.  i««^/ri/B(tf). — tMr'Cowper,  contra^  argued,  first. 
That  13.  fef  14.  Car.  2.  c.  12.  was  laid  entirely  out  of  tlie 
cafe  by  feveral  fubfequ2nt  ftatutcs;  and  he  cotild  not 
gain  a  fettlement  under  that  aft.  Secondly,  This 
cannot  be  coniidered  as  executing  an  annual  office  or 
chaige  in  the  pariAi,  on  his  own  account.  It  tould  not 
be  annual;  becaufe  the  fequeftration  would  be  at  an 
end,  the  very  moment  the  debt  had  been  paid*  The  cu- 
rate alfo  might  have  diifoived  the  contraft,  vrhenever  ho 
pleafed.  He  had  no  freehold  in  his  office,  as  a  parifh- 
clerk  has ;  who  is,  upon  that  foot  indeed,  holden  to  be 
irremoveable,  and  to  gain  a  fettlement.  And  as  to  his 
being  a  deacon,  that  is  a  charafter,  not  an  office.*— 
Lord  Mansfield.  Thei^  is  no  colour  for  confidering 
this  as  an  annual  office :  it  is  no  office  at  all.-— Mr. 
Justice  Aston.  You  can't  call  it  an  annual  office, 
when  the  fequeftration  may  be  determined  at  any  time. 
It  is  not  the  annual  office  of  a  conftable,  or  a  tything- 
man  ;  they  are*  appointed  vearly,  and  to  ferve  for  the 
year.  That  of  parilh-clerk  is  a  freehold :  and  it  is  upon 
that  foot  that  a  parifh-clerk  gains  a  fettlement.— MR. 
Justice  Wtlles  and  Mit.  Justice  AsHHtJRST  con-t 
curred.* — Both  orders  qualhed,  . 

Apfttyct^nJfahU  304.  Rex  V.  Hofc  ManfcU  Eajler  Term^  ^3.  Geo.  3. 
fworn  inro  Caid.  2^2. — Two  juftices  by  an'  order  remove  James 
pfhci,  and  exc  Davies^  yinn  his  wife,  and  their  five  children,  from  tbQ 
!"!'"^,h*^Kj''"  Parim  of  Hope  Manfrli  in  the  county  of  Hereford  to  the 

*tt/y,  thereby      *       ./,       r    t>  '    jii  ,  •        i       v  *^  t^u 

<!ifcharge»af*r-panlh  of  Brampton  Mpotts  m  the  fame  county.  lAO 
^f.cnte^  »r\<\  ac  fcffions  ou  appeal  adjudged  the  fettlement  to  be  in  Hofe 
ijuircs  a  fettle-  Mtiyi felly  quaiued  the  order,  and  ftated  the  following 
cal'c  : — ^Tiiat  Daniel  Davies,  being  a  certificate  perfon 
from  the  pariih  of  Rofs  to  the  parilh  of  Brampton  Ahioits^ 
\N  here  he  rcfided  many  years,  during  that  rcfidenoe  had  a 
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im  naoicd  J^n ;  which  fon  afterwards  lived  in  the  fame  m^^*^*^. 
parifli,  and  was  cbofen  petty  conftable,  and  fworn  to  ex-*       ^^^^^ 
flcate  that  office:  that,  after  being  fo  (worn,  he  declared 
kvould  not  fenre  the  office  himfelf;   and  did  accor- 
£ogly  employ  one  James  Addis  to  ferve  it  for  him,  to 
thorn  he  gave  half  a  guinea  for  his  trouble  :   that  fome 
jem  afterwards  James  Davies  (whoie  legal  fettkment 
vasthen  in  the  parifh  of  Brid/fow)  was  bound  appren- 
tice by  indenture  to  the  above-named  John  Davies  for 
the  term  of  feven  years  in  theaforefaid  parifh  of  Bramp^- 
tm  JhiottSj  and  duly  ferved  the  faid  term  :   that  the  faid 
James  Daviis  the  pauper  was  removed  by  an  order  of 
two  juftices  from  the  parifh  of  Hope  Manfell  to  the  parifli 
^hramftun  Abbott s^  upon  a  fuppofition  that  he  gamed  a 
ibttleraent  there  by  fuch  apprenticefhip;   to  which  order 
the  parifh  of  Brampton  Abbotts  appealed.      This  court, 
conndering  the  matter,  is  of  opinion  that  the  aforefaid 
JohtDaviesy  though  chofen  and  fworn  in  to  the  office  of 
petty  conftable,  but  not  liaving  himfelf  executed  the 
bine,  did  not  gain  a  fettlement  in  the  faid  parifh  of 
Brgmpion  Abbotts ;    and  confequently  that  the  faid  James 
Davies  the  pauper  did  not  gain  a  fettlement  in  the  fame 
farifh  by  means  of  fuch  apprenticefhip.^-BEARCROFT 
and  Phillips  (hewed  caufe  in  fuipport  of  the  order  of 
fefions :   and  they  flated  the  queftion  to  be,  Whetlier, 
according  to  the  true  conftroAion  of  theflatutes  3.  fTi/L 
y  Afary^  c.  ii.  f.  6.  and  9.  W  10.  WiiL  c.  xi.  f.  i.   the 
pauper's   mafler's  certificate  fubfiftcd  at  the  time   the 
pauper  ferved  his  apprenticefhip;  or  had  been  previoufly 
avoided  by  his  having  executed  the  office  of  petty  con- 
ftaUe  by  aeputy,  and  under  the  circuraftances  flated  in 
the  cafe?    And  Bea&croft  contended,  that   though 
the  latter  of  thefe  ftatutes,  which  refpe6ts  certificated 
perfons,  enafts,  that  tliey  may  acquire  a  fettlement  by 
mcuting  an  annual  office,  yet  the  former  ad,  which  was 
a  general  one,  required  that  the  office  fhould  be  executed 
hy  the  party  intitling  himfelf,  for  himfelf  and  on  his  own 
eiccount  :  that  thefe  ads  being  in  pari  materiSy  the  latter 
Uuft  be  referred  to  the  former:   that  in  this  view  it  was 
obvious  that  executing  the  office  by  deputy  would  not 
fatisfy  theexprefs  words  of  the  Legiflature,  and  that  no- 
thii^  fefs  than  a  perfonal  difcharge  of  its  duties  could 
gift  a  fettlement :   that  fuch  an  execution  of  the  office 
could  not  be  coufidered  as  giving  a  tide  to  a  fettlement, 
without  doing  as  much  violence  to  the  fpirit  of  the  poor 
laws  in  general  as  to  the  letter  of  this  particular  flatute : 
that  this  as  well  as  many  other  modes  of  acquiring  fct- 
tienentB  were  merely  fuMitutcs  for  notice  to  tlie  parifh, 

which 
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Rex  v.      which  the  kw  othcrwife  would  require :   that  the  prin-* 
Mori  Mas-   ciple,  therefore,  was  notoriety  to  the  parilh  :    and  that, 
iftLL.       unlefs  the  party  ferved  the  office  in  perfon,  there  could  . 
not  poflibly  be  that  notoriety  ;    for  that  the  petty  con- 
ftablc  was  not  chofen  by  the  pariih,  but  at  the  leet,  of 
which  the  parilh  had  no  notice.      Mft.  Bearcroft 
alfo  contended,  even  if  the  Court  fliould  be  of  opinion 
that  the  difcharge  of  the  duties  of  this  office  by  deputy 
was  fufficient  to  fatisfy  the  ftatute,  that  ftiil  it  ought  to 
appear  that  the  wliok  of  thofe  duties  liad  been  difcharged, 
and  throughout  the  whole  of  the  period  during  which 
the  officer  was  bound  to  perform  them :  that  it  had  been 
adjudged,   in  the  cafe  of  Rex  v.  the  Inhabitants  of  Fittle- 
r  1  M    8        ^orth  (fl),  that  an  execution  of  the  office  for  tlie  fpacc  of 
Geo' 2.  1744.  a  whole  year  was  ncceffary  to  give  a  fettJement  5  and  that 
Burr.s.c.  238/it  did  not  appear  upou'  tlic  cafe  whui  and  how  early  ia 
I.  wiif.  81.      the  courfc  of  his  year  the  pauper  employed  the  deputy, 
^-  ^*  or  whether  fuch  deputy  did  or  did  not  dilcIVargc  the  du- 

n^t^Scdiofl.     ^^^^  ^^  ^^'^  ofnce.     But  upon  this  point  the  Court  thought 
that  the  fame  flri^incfs  is  not  to  be  obfervcd  in  con- 
ftrning  orders  of  juilices  as  is  ufcd  in  convidlions  ;  and 
that    they  will  not  doubt  of  fads  of  wiiich  it  appears 
(*)videRexw.  that  the  feflions  had  no  doubt  fi^J>—  Phillips  contend- 
the  Inhabitants  ^^^  ^^^t  the  pauper'»  mafler  had  not  avoided  his  ccrtifi- 
^,^'a^^^*  cate,  the  execution  of  the  office  not  having  been  fuch  as 
Caid.  262.       *he  acis  of  King  k/tluam  require:    that  the  very  terms  or 
the  afts  of  parliament,  as  weil  as  the  gcneial  principles  of 
the  poor  lawsj  demonftrate,  that  the  execution  of  titis 
office  muft  be  perfonal:    that  the  worc-s  of  the  firft  aft 
were,    '*  If  any  perfon  who  ihall  come  to  inhabit  in  any 
"  parilh  :"  that  thefe  words  v/crc  iUicUy  perlonal ;  and 
that  there  was  no  pretence  to  fay,  that  a  man  could  gain 
a  fettlement  under  thefe  words  by  any  reprefentation,  by 
the  inhabitation  of  his  wife  and  family  without- himfelt: 
that  thefe  words  arc  immediately  followed  by  *'  fliallfor 
*'  himlclf  and  on  his  own  account  executej"  and,  being 
fo  conneftcd  with  the  fonncr,  feem  to  Ihcw  that  the  Le- 
giflature  meant  to  purfue  the  fr.iiie  idea  of  perfonality ; 
and'  that  the  continuance  of  the  party  in  office  during  a 
whole  year,  which  the  fame  clauit^  required,  farther  ta- 
vourcd  the  fame  idea:    that  this,  which  bore  the  title  of 
an  explanatory  aft,  muft  be  taken  according  to  tlic  na- 
tuial  import  of  the  word?,  and  will  not  admit  of  a  lati- 
tude of  conftruftion  :  that  the  cafe  of  an  explaoatory  law 
was  one  of  the  laft  in  which  it  would  be  permitted  to 
■refort  to  artificial  reafpning  and  legal  Cftions  \   fuch  as 
the  doftrine  of  qui  facil  per  uUum^faat  per  fe  :  tliat  as  in 
every  other  inila;icc  tlie  gaining  of  a  fettlement  is  per-. 

fonal, 
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fbnal.    It  ought  ft  ill  to  be  more  fd  when  done  by  fuch      Rsx  •• 
means  as  in  the  prcfcnt  inllance,  by  the  means  of  avoid-  ^°'*  Mam- 


tRLt. 


ing  a  certificate  ;  becaufe  it  was  the  objcft  of  (a)  the  lat-  .  .  ^      ' 

tcr  of  thefe  afts  to  increafe  tne  difficulty  in  fuch  cafes  :  |*j^  Rex'v"' 

tbat  a  fcttlement  is  confidcrcd  as  a  reward  by  the  parifli  Fitticwoith/ 

for  the  benefit  of  the  pauper's  labour,  a  recompence  for  Burr.  s.c.  142* 

the  fcrvices  he  has  performed  :   that  it  is  fo  stdjudged  in 

the  cafe  of  Rex  v,  the  Inhabitants  of  Chrlftchurch  (^^ ;.•(*)  ^^33- Ceo. 

that  in  direft  contradiftion  to  this  maxim,  by  a  refidence  f^MT  / 

m  any  other  place,  and  conlequently  without  any  rt-o^fr.S.  c.498. 

compence  to  the  ptrifh,  if  t}ie  doiftriiie  of  deputing  were 

to  prevail,  the  difficulties  thrown  by  the  Legiflature  in 

the  Tvay  of  certificated  perfons,  aiming  at  fettlcments, 

would  be  removed,  and  a  door  to  great  fiaud  opened. 

That  a  petty  conftabic  is  not  fuch  an  oiiicer  as  is  by  law 

authorized,    unlets    under     particular    circumllanccs, 

to  appoint  a  deputy :  that  it  is  laid  dov»'n  in  Hawkin  (j),  (t)  2.  Hawk. 

that  **  a  conftable  may  appoint  a  deputy  to  execute  a  ^*-  ^-  ^*' 

**  'warrant  direded  to  him,  when  by  reafon  of  ficknefs  or 

**   otherwife  he  cannot  do  it  himjelf  ;'*   and  that  the  reafon 

aiiigned  is,  that  otherwife  there  would  be  a  failure  pf 

juitice  ;    and  he  adds,  *'  that  he  does  not  find  that^it  is 

**   iettled,  that  without  fuch  fpecial  caufe  a  conftable  can 

*'  make  adeputy  :"  that  in  Sir  PP'alter Fane\  c2St[dJ  it  was  (^)  i.  SW.  355. 

boldcn  by  Kelynge,  Chief  Jufiice^  and  Windham,  that 

a  conftable  cannot  make  a  deputy  ;  and  that  the  juftices 

at  fellions  did  wrong  in  allowing  it ;  for  they  only  make 

a  fervant,  but  a  deputy  as  fuch  muft  be  fworn  and  aft 

for  hiniiclf  as  well  as  the  conftable :    and  "that  in  this 

caie,  as  reported  in  Keble  and  Siderjin  {e)y  the  authority  of  ('^  i-Keb.309, 

Pbeipsv.l^i^inchcombe{f) ,  which  is  there  ftatcd  to  have  been  y-^^  au',  V/ 

cited  from  J/o«rand  Rolie^  wai  by  thefe  Judges  denied  to'tev  233.  s/c, 

be"  ^  '"  * 

depi 

Siderfitt^  that  where  a  woman,  under  a  cuftom  that  this  i.  Roii.  aW, 

ofEce.faall  be  ferved  by  rotation  of  houfcs,  is  called  upon,  59*'« 

flic  may  appoint  one  to  ferve  for  her  ;    and  that  he  who 

is  to  ferve  is  fworn  and  is  the  conftable  and  not  a  deputy: 

tliat  it  feems  to  follow  from  hence,  that  where  it  is  not 

perfeftly  clear  that  an  officer  has  a  power  to  depute^  and 

where  that  officer  is  fworn,  the  afts  of  his  tlnfworn 

deputy  cannot  by  any  relation  be  faid  to  be  his  afls. 

That  it  never  ha^  been  before  fuppofed  that  any  but  the 

perfon  vifibly  and  publicly  executing  the  office  could 

(c)  The y«rr«/ p-jwcr  of  making  "cufled  in  the  cafe  of  Rex  v.  Alice 
a  deputy,  in  this  tJt  as  welt  as  in  Sttibhs  and  others,  2.  Tcriu  Rcj), 
Ifcat  of  an  overfeer,  it  very  fully  dif-     See  i(l  vol.  pag;e  \^  7,  n. 

gain 


law,  as  to  a  conftablc's  general  power  of  making:  a,,.^       r^ 
puty  :  and  that  it  was  agreed  by  the  Court,  as  ftated  \\\  ^oor,  ^4.^, 
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Rix  #•      gain  a  fettlement  by  it ;  and  that  the  only  queftion  hither* 
HovB  Mam.  ^  made  upon  the  lubjcd  has  been,  Whether  fuch  perion, 
^^''^*       ading  for  another,  could  himiclf  gain  a  fettlement  ?  That 
the  Court  held,  he  could  not,  as  not  executing  it  on  bis 
own  account :   that  ftxll  lefs  ought  the  principal  to  haTe 
this  advantage  without  any  execution  at  all :  that  Lee, 
Chiif  Juftice^  at  the  time  he  delivered  the  judgment  of 
the  Court  in  the  cafe  cited  of  Rex  v.  Fitikwrtb^  faid,  **  My 
**  opinion  on  the  o*  &  lo.  IVilL  3.  c.  1 1.  f.  i.  is  this»  that 
V    ^  the  meaning  of  the  words  '^  unicfs  he  ihall  execute  fome 
^  .  *<  annual  office  in  fuch  pariih/'  &c.  is,  that  unlefi  he 
*'  does  that  fervice^  which  is  a  firformance  of  this  reqmfite 
^  which  thealf  prefcribes^ ^c.  hedoes  notgain  a  fettlement:" 
tliathislordlhip  had  before  fiiid  in  this  cafe,  that  ^^therea- 
*^  fon  for  the  iettlements  given  under  this  title  to  certificate 
*•  men  wasfc)  for  the  reward  of  their  feruice  {*^  that  to 
employ  another,  and  that  probsusly  in  nis  own  abfence, 
could  never  be  that  execution  of  his  office,  or  performance 
of  fervice,  whicli  was  meant  by  the  Legiilature  to  give 
fuch  an  officer  a  claim  to  the  reward  :  that  if  every  other 
title  to  a  fettlement  was  founded  upon  a  perfonal  perfor- 
mance of  the  reqoifites,  that  if  a  man  could  not  reiide  for 
forty  days  or  come  into  a  parilh  to  fettle  on  a  fettlement 
of  lol.  a  year  by  reprefentation,  if  he  could  not  be  hired  for 
a  year  or  bound  as  an  apprentice  by  deputy,  if  theie  afis 
could  not  be  done  for  him  hy  another ^  much  lels  ought 
that  aft,  which  the  very  terms  of  the  flatute  require 
that  he  muft  do  **  for  himfelf ;"   that  the  authority  of 
the  cafe  cited,  with  refpe£t  to  the  neceffity  of  a  perfonal 
fervice  to  entitle  the  officer,  had  governed  a  fubfequent 
(*)  Burr.         cafe^  that  of  Rex  v.  the  InhabitarUs  of  Chrtftchurch  (b)  ; 
SettLCaf.  365.  and  that  if  Lee,  Chief  Juflice^  fhould  have  thrown  out 
c)  Rex  v.       aii^y  diHum  to  the  contrary  in  a  more  early  period  than 
c  Maurice      the  determination  of  Rex  v.  Fittleworth  (c),  the  Court 
io  wiochcfter,  ^ould  pay  verv  little  regard  to  that,  when  fet  in  oppo- 
Bnrr.  S.C.29,  fl{jj)n  ^o  the  folemn  and  deliberate  determination  in  tlw 

Ante,  iM«  a«5,  '*^^^^  ^^^'     ^^  *^^^  obferved,  that  if  thefc  afts  in  pan 
f>).  2*96.  tnatnid  were  not  confidered  as  one  law,  if,  contrary  to 

its  preamble,  the  latter  ftatute  was  to  be  taken  as  a  new 
and  not  (d)  an  explanatory  one,  the  mere  entering  upon 
an  annual  office,  after  having  been  legally  placed  in  it, 
would  entitle  to  a  fettlement:   that  in  Rex  v»  Fittle- 

(«}  See  Rtx  y.  Sc  Gilet*t  Ree-  WllL  c.  30.  without  any  p»atX  re* 

dips,   ^'^^-  ^^'  56.  au4  note  there-  ference,  or  reference  to  the  Aatute 

on.  3.  Will.  &  Mary,  c.  i|.  C  6.  thea^ 

(</)  It  if,  in  exprefs  termi^  expla.  in  qutftiun. 
lutory  only  of  ibe  Aatuce  9.  Ic  9, 

■iUortb% 


£' 
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miifaj,  Leb,  Chief  Jufiice^  had  urged  this  argumsnt      Rix  v. 
with  the  fame  view :   that  it  Was  the  former  aft  alone  Hope  Mak. 
Alt  required  an  execution  throughout  the  year :  that  mere-       •■^'* 
If  to  hare  been  invefted  with  the  office,  or  even  to  have 
necnfied  it  in  a  fingle  inftance»  could  never  be  fuch  a 
feryice  to  the  parifli,  as  could  be  meant  to  intitle  to  fuch 
a  reward :  that  fuch  an  idea,  though  it  w^  the  clear 
ponlimdion  of  the  aft,  if  confidered  feparately  and  apart, 
bd  never  vet  been  infifted  upon  ;  and  confequently  that 
tbe  univeriai  (enfe  muft  h^ve  b^en,  that  the  two  afts  tOr 
gether  formed  one  fyi^m  of  law  upon  the  fubjeft. — 
Allek,  in  fupport  of  ttie  rule  to  quafh  the  order  of 
feffions,  infifted,  that,  with  refpeft  to  the  firft  point)  whe- 
ther a  conftable  may  appoint  a  deputy,  the  diftinftion 
was,  that  rainifteriar  offices  may  be  executed  by  deputy, 
fcnt  tlut  judicial  offices  cannot :    that  it  is  faid  in  the 
i^cry  pafl&^e  which  had  been  cited  from  Itawkins  (h,y  that  (^j  iJWtwk. 
"  the  omcc  of  a  conftable  is  wholly  minifterial,  znino  P.c.  62. 
"  ttftfjr  judicial.^**    that  this  diftinftion  is  adopted  by 
Coke,  Chief  Juftue^  in  the  cafe  of  Phelps  v.  fVinch- 
<mif,  as  reported  in  Bulftrode  and  Rslle  [e] ;  and  that  \t{c)  3.  Bomr. 
is  there  holden,  as  it  is  alfo  laid  down  by  Lord  Hale  (^),  77. 
that  a  <;onftable  may  appoint  a  deputy :   that  all  the  au-  '•  *<*W*  ^^P» 
thorities  agree,*  th^t  for  afpecial  caufe  he  may  make  one ;  *^*' 
*n<i  that  it  is  by  no  means  a  ncceffary  coniequence  that  ^^  H.H.P.C. 
lie  cannot  generally  depute  :    that  in  the  cafe  of  Peak  v.    • 
Bourne  (e)  it  is  decided  that  a  parifli-clerk  may  depute  ; 
and  the  Court,  in  delivering  tlieir  judgnient,  give  the 
prefent  cafe  as  another  inftj^nce  of  a  fimilar  power :  and 
Aat  in  the  cafe  of  Medhurjl  v.  Wahe(f)  the  Court  (/)*j.Bujt. 
held,  that  a  high  conftable  (though  taken  to  be,  in  fome  '*59- 
refpefts,  a  judicial  officer)  might  make  a  deputy  to  dp 
r  roiftyicrial  afts  (;).    Th?Lt,  with  refpeft  to  the  fecond 

0)  Ante,  page  ^95,  pK  291.    But        (|7  But  the  power  claiix)ed  here  is 

^  caftr,  «od  c^e  pinion  of  Lord  to  depute  gnurallj  and  for  all  adli • 

^Uy  as  well  as  every  other  cafe  cited,  In  fuch  a  cafe  there  is  an  inhance  in 

H^P^s  (o  have  been  founded  aho-  which  the  Lsgiflature  have  interfered : 

Ww  upon  the  authority  of  Phelps  for  by  ft.  1.  Will.  &  Marv^  c.  i  S.  f.  7. 

^>  Wiacbcombe;    the  d^ci^on   of  it  is  profided,  *^'thac  if  any  perfoa 

**iich  caie  coulii  by  no  means  efta-  «  ditfeotingfroqn  theehurohof  Eng. 

^^  the  gutr^l  power  contended  *'  land  (hall  be  chofen  or  otherwife 

^t  u  it  yas  the  cafe  of  a  depo-  **  appointed  to  bear  the  o$ce  of 

^"^  made  by  a  cnnftabia  vthin  j&^  '*  high  conftable  or  petit  conftable, 

^/or  «  purpoTe  cleaHy  ^t^/erUI,  ^  iee.  and  fuch  perfon  fliaO  fcruple 

■*  u  alfo  ftatcd  by  the  reporters  in  ^  to  uke  upon  him  any  of  the  faicj 

^^^  to  have  been  adjourned  t  and  **  offices  in  regard  of  the  oaths/*  <rt; 

V  Bslftrode  to  Have  been  conipro-  every  fuch  perfon  ftiall  and  may  exe* 

"^H  «mI  that  no  judgment  ever  cute  foch  office  or  employmeat  by  a 

*^Sivcn.    Ite  Jm  Mr,  Calui^  fuAcient  deputy,  aec. 

CSTT.  ^  . 

Vol.  II.  35  point, 
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J^px  y.      point,  Vrh^dict  a  cohftable  eKeoiting  bis  office  by  do- 
£LL^"'   puty  ^voi(Js  his  certificate,  and  acquires  a  fcttlcment,  it 
'*  '*       was  <?  ln^r;rim  (« ),  that  the  Court  would  lean  in  &voiir  of 
fettlements :   that  though  tliefe  was  no  direA  authority 
upon  the  fubjed,  the  principle  had  been  eftabliihed  in 
many  cafes :    that  what  a  man  does  by  deputy  is  to 
^ery  intent  and  purpofe  the  fame  thing  as  if  he  did  it 
himfelf :    that  there  could  be  no  reafon  why  this  (houkt 
be  the  only  exception  to  that  general  rule :    that  the 
meaning  of  the  Legiflature,  in  ufing  the  words  **for 
"  himfelf  and  on  his  own  account"  in  the  ftatute  9.  U 
io.^f7^3.^  ii.wastopreventadeput^fromgainingafet- 
tlem^nt  :    that  it  had  been  adjudged  in  the  cafes  of  The 
(*)  MSS.  Caf.  Inhtibiiants  9/  Lothjime  v.  Sheriff'  Hal^s  (^),  and  Rfx  v.  the 
Vin.  Abr.  19.  Inhabitants  0/  ff^nterkourn(c)^  that  a  deputy  oonftable, 
3^^^  g    executing  the  office,  does  not  thereby  acquire  a  fettle- 

puass!^**  *'  mcnt :   that  if  the  duties  of  that  office  arc  performed, 
*      '  s  c    ^^^  performance  of  which  was  intended  to  give  a  fettle- 
clo'  '   '    "^^^^  ^^  ^*^^  parilh  thereby  benefited,  this  right  muft  fall 
See'aifo  ;.  BI.   fomcwhere  :  and  that  it  (eemed  to  follow  of  courie,  that 
Rf»p.  451.         if  it  did  not  upon  the  deputy,  it  muft  upon  the  principal': 
And  ante,  page  ^{^^t  othcrwile,  though  a  fervicc  was  done,  and  a  recom- 
ajS-  P**  301-    pence  intended,-  no  recompcncc  could  be  had  ;   and  the 
maxim  that  fettlements  ar^  to  be  favoured  would  be  tor 
tally  and  ftrafigcly  reverfed.     That   it  has  been  faidi 
that  notoriety  is  the  principle  (4)  upon  which  tlic  fcve- 
fal  modes  of  acquiring  fettlements,  ftibfequent  to  the 
ftatute  I.  Jac.  2-  c.  17.  f.  3.  are  founded,  and  coAie<* 
quently  that  perfonal  fervice  is  here  an  indifpen  fable  re- 
quifite;    but  if  this  were  fo,  if  the  fettlement  depended 
altogether  upon  that  degree  of  notoriety  v^hich   rauft 
arife  from  the  execution  of  the  office,  it  could  never 
have  been  decided,  that  a  fettlement  could  not  be  gained 
by  a  deputy :    that  the  ftatute  g.  tsf  10.  ff^/L  3.  c.  iif 
docs  not  requjre  a  perfonal  fervice  :   that  the  words  arc 
merely  **  execute  fonic  annual  office : •'   that  it  is  a  nfw 

(«)  Tha*  thtt  has  liceo  generally  "  to  be  conftrued  in  the  favour  of 

fo  received,  it  dnm  not  any  where  ''  (ctckments,  when  fuch  cooftru^- 

appear  cb  have  botn  fo  etUblt&eil  <<  tion  may  do  a  prejudice  to  ctiier 

up€»n  anyciear  and  fAtisfa^tory  p^in-  **  people,  and  no  fervice  to  the  paa« 

cipit;  neither  has  it  at  ail  time*  and  ^*  per»  who  certainly  is  no  vagrant, 

oniverfaHy  been  adopted.     It  feerot,  '*  but  h»s  a  fettlement  fomewbere.** 
chat  Che  mayiai  dufbt  only  to  ob-         (fi)  In  the  cafe  of  a  pcrtificate- 

tain    in  pjirriculin-  ca&a,  and   tliat  m^n,  the  certificate  does  00c  amount 

fhe    founder    and   better    reafonln^  tQ  a  notice  in  wrtting.     Lord  H»rd' 

is  that  of  Uavshond,  Ciw>^yjfy?ff«,  whke   in   Rex  v.  St.  Maurice  i(J 

in    the    fSkit  of    Eex   y.   Ayniiet :  Winchcfler>  Burr.  StiiU  Caf.  fo.  t^* 

f<  1  do  not  ffe  wl)y  th^  tt^CHtfU  aiv  Ante^  ^asB  i^^,  p).  a<^6. 
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bm,  and,  as  fuch,  to  receive  its  conftrudion  from  ttfclf*       R<k  v. 
iiid  not  to  be  iixterpreted  by  reference  to  the  peculiar   Wo'^^'^^w*^ 
wording  of  any  other  aA  ;  and  that  it  is  not  explanatory        ''^'" 
df  the  ftatute  3.  C^  4.  fFiiL  3.  c  1 1 :   that  it  was  ex- 
ntitly  fo  adjudged  in  a  cafe  between  the  parifhes   of 
mwckar  and  Eaftwoodbey{a)^  and  in  Rex  v.  St.  Maurice  («)  j.str.  163. 
0  Wincbefter  (b) :    tliat  ia  the  fame  cafe,  as  ftated  in  h)  Ante,  pai;e 
htrr.  Le£»  Jufticey  ^ds,  that  the  unanimous  judgment  1B5.  pi.  z^o, 
of  the  Court  in  Rex  v*  Bur  clear  was  well  founded ;  '^  for 
''  the  a£t  enlarges  the  certificate-man's  power  of  gaining 
^  a  fettlexQent;  for  now  if  he  executes  fuch  an  office  by 
'*  deputy  he  gains  a  fettlement,  whereas  by  3.  iff  4.  fVilU 
'*  &  Mary^  c.   II.   be  was   to  execute  it  for  himfelf 
''  and. on  his  own  account:"    that  no  found  reafon 
could  be  oppoied  to  this  conftruftion  ;  for  although  the 
ffice  was  executed  by  the  deputy,  it  was  the  j^nncipal 
that  was  refponiible  to  the  parifn;    and,  that  it  was  in 
conformity  to  one  of  the  iirft  general  principles  upon 
which  ^e  dodrine  of  fettlements  was  built,  that,  as  .the 
parifli  derived  a  benefit  by  being  eafed  throughout  this 
year  of  the  burthen  of  this  office,  the  perfon  by  whofe 
JDcans  they  were  fo  relieved  was  intitlcd  to  his  redom^ 
pence;    and  that  the  law  had  faid,  the  equivalent  was 
uis  fettlement.     That,  though  notoriety  might  be  the 
true  principle,  there  was  not,  as  had  been  contended,  any 
want  of  legal  notoriety  in  this  cafe  ;    for  that,  in  con* 
tcmplation  of  law,  the  parilh  muft  be  taken  to  be  pref^ nt 
at  the  leet,  where  they  owed  their  attendance  ;  and  coi^- 
fejuently,  chat  the  principal  mufl  baire  been  placed  in 
his  office  with  the  privity  of  the  parifb. — Willes,  Juf- 
iice.    Two  ftatutes  are  made  the  fubjeft  of  doubt  here  ; 
the  ftatute  3.  fcf  4.  Will,  li  Mary^  and  9-  ^  lO.  IVilL  3. 
This  laft  is  the  a£t  more  immediately  applicable  to  the 
f  reient  queftion.    One  point  I  lay  out  or  the  cafe,  Whe- 
ther a  conftable  mav  make  a  deputjr  ?     Moft  of  his  afts 
are  nainifterial,  and  as  to  minifterial  a£ts  he  certainly 
may.     This  is  fo  fettled  in  Medhurft  v.  ffaite :   and  the 
cafes  cited  of  Rex  v.  tie  Inhabitants  of  Mlcannings  (c)^  ?ind  /,)  Burr.S.C 
AV  JValter  Vane^^  cafes  were  confiderable  authorities  in  634, 
fiipport  of  the  general  power.    The  words  alfo  of  the  Aiuc,p*gei96. 
ftamre  3,  li  4    lyilL  isf  Mary^  c.  11.  fecm  to  imply  P*-  3«. 
that  this  office  m.ay  be  executed  by  deputy.    The  ad, 
by  reftri£ting  the  right  there  given  to  thofe  who  execute 
the  office  *'  tor  themfelves,"  rather  fuppofes,  that  unlefe 
this  reftriQion  had  been  interpofed,  they  would  have  in- 
titled  therafelves,  if  they  had  afted  "  for  otliers."     Bu^ 
ttat  will  quDt  intirely  govern  this  (jueftion ;  as  there  is, 

X  2  behind 
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lix  V.  behind  a  confidcrabic  doubt  (a)^  bow  far  this  ftatutc  can 
He? K  Mav*  be  conneftcd  with  the  ftatute  9  ^  10.  fVill.  3.  by 
^^*'^'  which  the  fcttlcment  in  the  ]irelent  inftancc  is  given. 
Had  it  not  been  for  the  authority  of  Lee,  Qnefjuftlce^ 
In  the  cafe  of  Rex  v.  FltiUvaorih  (b)^  I  ihould  have, 
thought  that  the  latter  ftatute  had  been  a  new,  and  not 
an  explanatory  law.  To  be  fure,  there  can  be  no  doubt 
but  that  the  no]din{(  and  legal  ferving  of  an  office  was 
fubftituted  in  lieu  of  forty  days  notice  :  but  the  pauper 
is  here  fufficiently  announced  to  the  parifh  in  his  cha- 
racter of  conftable  by  being  chofen  at  the  leet,  and  fworn 
in  to  his  office*  An  office  conferred  fo  publicly,  and  in 
a  place  where  it  W9i  alfo  the  duty  of  the  parifh  to  attend, 
could  not  £iil  of  being  a  matter  of  notoriety.  It  is  this 
notoriety«  ztA  the  credit  derived  from  being  in  fp  public 
a  ftation,  that  form  the  principal  grounds  upon  which 
the  officer's  fettlemcnt  is  founded :  and  therefore  1  do 
not  agree  with  what  was  faid  by  Lee,  Chief  Jufticr^  after 
be  had  given  the  judgment  of  the  Court  in  (Lex  v.  Fittle^ 
worth,,  that  the  fettlement  was  meant  as  a  recompcnce 
for  the  performance  of  th^t  fervice  for  the  fpace  of  a  year, 
which  IS  the  requifitc  the  a£t  prefcribes :  at  leau  the 
perfonal krwice  is  not,  in  my  opinion,  an  indifpenfable  re- 
quisite. 1  think  on  the  contrary,  that  this  a£t  ought  to 
receive  a  liberal  conftru£lion :  and  fo  it  is  adjudged  in 
Rexv.  Burclear(c).  The  queftjon  then  comes  to  this. 
Whether  this  man,  having  been  appointed  and  fworn  in^ 
and  having  paid  another  perfon  tor  difcharging  the  du- 
ties of  the  office,  /liall  be  confidered  as  having  executed 
the  office  within  the  meaning  of  the  ftatute  ?  Now  it  is 
clear,  that  if  the  principal  does  not  gain  a  fettlement, 
the  deputy  cannot :   but  tho'  the  deputy  does  not,  you 

{m\  The  authorities  «re  not  oply  pi.  »|S,    this  point  rtcdvod  a  fo<. 

far  from  being  uniform  with  refped  kron  determination  agreeable  to  the 

to  the  rtftrrneeof  the  latter  of  thtfe  intimatiim  of  opinion  by   Mr.  Juf- 

ilatutcs,  the  Certificate  AO,  to  the  tice   Wilks    In    the   preTent  cafe ) 

former  under  which  a  fettlement  is  and   that   th;  Certificate  A€t  was 

fained  by  ferving  an  of&cp  \    bat  not  there  to  be  conftrucd  with  re* 

there  has  aUo  been  much  di^ercnce  fcrtnce  to   tlie  13.  &  14.  Car.  2* 

of  opinion,   witcther  the  Certificate  but  as  ti.newt  and  pot  mh  ixfloMatorj 

A£t  ougiit  to  be  conftrtied  with  re-  law.     And  this  declfion  wai»   (ub- 

lation  t9  the  ftatute  13.  &  14.  Car.  2.  fiquenr  to  that  of  Rex  v.  Fittleworth, 

under  which  the  power  is  given  of  which  was  in  M    i^.ic  1%.  Geo.  s, 

removing  pet  funs  coming  to  fettle  in  1744*     ^^^*  V&  3'^-  P'*  3^^* 
a  tenenuni  und<r  the  yeaily  value  of 

Hn  pounds.      Bot  though  therp  are         {$)  Vide  Probyn  and  Lee,  Jofti- 

10  be  found  fome  iUta  of  a  late  date  cfs,  in  tin:  c^fo  of  Rex  v.  St.  Maa- 

fhat  feem  to  fiiew  that  this  qucAion,  rice  in   WincheAcry    Burr.    S.  C, 

ii  ftiU  unfetilcdy  yet  in  the  cafe  of  fb.  19.   34.     Ante»  page  iSs,  pU 

Hex  y.  Puns  Tew^  aote,  pags:  1901  ^96. 

mud 
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miA  refort  to  a  very  different  kind  of  nafoning  to  (hew       Kzxv.- 
Aatthe  principal  cannot.     1  find  notliing  which  com-  Hqpi  Mah. 

Els  me  to  lay,  that  it  is  neceilary  that  this  man  fhould       •**•'• 
ve  fenrcd  the  office  in  perfon.     On  the  contrary,  the 
general  maxim  of  the  law  is»  quifadt  per  aliumyfacit  per 
fe:  and  the  burthen  of  the  execution  has  certainly  lain 
opoa  tills  man.     As  to  the  authorities,  had  the  cafe  of 
w  Vb  Finlnvortb  been  direftly  in  point,  we  flaouid  have 
hoJdcn  ourfelves  bound  by  it :   but  there  the  officer  was 
rtmoTed  in  the  middle  of  the  year,  and  confequently 
there  was  no  execution  of  the  office  for  a  year  either  by 
<fepaty  or  in  perfon.     1  therefore  think  tliis  an  execution 
of  the  office  within  the  a£t. — Buller,  Juftlce!   As  to 
4)c  objeftion  in  point  of  form,  befidesthe  general  anfwer 
tbat  has  been  given,  if  the  deputy  appear  to  have  been 
ptid,  I  Ihould  prefume  the  whole  woni  waff  done»    With 
itfpeft  to  the  merits,  the  authorities  cited  flrongly  fa* 
▼our  the  general  power  (a)  of  deputing*     VccRex  v.  All^ 
^^^ngsfhj  the  Court  aiks,  "  Who  is  benefited  by  the  W  Ante,  page 
••fcrvicc  of  tht  deputy?"      "Why  the  principal."  *S>«- «»i- Jo«* 
And  the  reacTon  given  is,  **  Becaufe  it  difcharges  theprin* 
'*  cipal  from  ferving  the  office  again."    After  fuch  fer- 
^  he  certainly  cannot  be  called  upon  again,  until  it  is 
Us  turn.     And  the  parifh  as  well  as  the  party  is  benefited 
by  the  fervice ;    as  otherwife  the  burthen  muft  have 
pikn  upon  feme  one  of  their  number.    The  office  hav- 
ing then  in  h&  been  fupplied,  and  that  by  the  means  of 
die  principal,  with  the  knowledge  and  to  the  advantage 
of  tho  parifh,  the  fervice  of  the  deputy  is  the  fervice  of 
tbe  principal ;   and  if  the  contrary  were  holden  now^ 
neither  the  one  nor  the  other  would  gain  a  fettlement « 
for  it  is -clear  that  the  deputy  docs  not.    The  whole  rea- 
foning,  therefore,  of  the  cafes  that  eftabUfh  this,  goes 
ftrongly  with  the  argument  that  the  principal  may«-« 
K.ule  abfolute.    Order  of  feffions  quafned* 

305.  Rex  V.  LivirpooU  Hilary  Term,  £9.  Geo.  a.  AISS.  Snviiig  the 
—The  pauper,  Samuel  Littleman,  was  originally  fettled  at^|®|j*  ^fi*^ 
St««rto«,  and  about  fixteen  years  before  Ac  order  of  re-  fti\icmOTi. 
nioval  was  made  he  came  to  refide  at  Liverpool ;  and  while  s.  a  ^  Tenn* 
tc  refided  there  he  was  clc&cd  fexton  by  the  proprietors  Rep.  x  18. 
of  the  feats  in  the  church  or  chapel  of  St.  Jamest  at  a  SeeS.  c.  peft. 

*^  "^  pag«3i2.  pl« 

(«)  It  feenu  to  have  been  affinn-    CUrke,  gtmrmlly^  that  ^  conAable  ^ 
*d  n  a  fettled  point,  both  open  the    m^  depute.     1 .  Term  Rep.  6Ss. 
^KQch  and  at  the  bar,  in  Rex  v. 

X  3  teftry 
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Ttr^  ±erc  bcU  ic  tfac  {ocfence  of  the  cbnrchwardent, 
be:::^  nca^^xskdcd  br  the  then  minifter  to  that  office ; 
and  tx  rwtaird  tbc  Uid  office  for  fix  years,  Iixlging  all 
tbc  «fai>  ia  die  paiifh  of  Lmrpttl.  I'he  queltiou  wu, 
WbctbcT  it  vai  not  ncccflary  that  tlte  office  fiiould  be 
executed  in  the  pzrUh  r — fiut  it  was  admitted, that thcof- 
iice  of  f^-xion  was  fuch  aa  would  bititle  the  pcribn  exe- 
CQtLng  it  to  a  fettlcmeat. 


III.  Of  lie  TIME,  ami  PLACE  BfJirviMg  it. 


•ncBBtamUt      ^o6.  Fiti.'tvnrt» v.  Pwihtrmgb,  Afich,  Term,  li.Geo.  1. 

be  exeoRcJ  i-w  .V,j.'.\, — //  ':.imm  Ovfim^tH  the  pauper  came  with  a  certi- 

rhetpK««/«    (i„^y  fro,,  /'fc.'.ViUpfl  in  I7j6,  to  the  pariftj  of  Fiiili- 

fal^'-™"sw  '•'"■''••     '"  t""' ■'^  '7+3<  he  was  chofen  at  a  eourt-lccr 

•j.j^-j(»i      o'  ttf  bilhop  ot  Cbuhtjiti-  for  the  maijor  of  jfmitiky, 

chu^it.1*        (withiit  vrhivh  manor  FiiiU-j.-(iith  lies),  tithingmaH  for 

whraiwttM      (lie  tii!iiii{;  of  C»U  ffaltbam  in  the  faid  county  ;  which 

•"''v'""^  iir«t ' '*'*  tithing  <i»>»h  not  extend  through  all  the  parifti  of 

'h^ttn'^  Ft:ini.trtls    hut  contprehcnds  that  part  of  it  wherein 

aimilKiMi      >Im  pauper  rclided.     He  continued  to  execute  his  office 

liin.1  i»u«-     till  tlie  ^th  oi  Mnrch  1744:  but  ou  the  27tli  day  of  that 

"»""■  uiniitlt  lie  liecainc  diargeaWc  to  the  partlb,  and  an  ordei 

tMJ..(T- 1^'-  ,,(',i:.i„ovhI  w«s  made  and  executed  on  the  f;oth  of  M^rch 

Vc.  B«ti.i-ii.  i?44.— M*>  1-1.0%  u,  in  fupport  of  the  order  of  fcflions. 

r.i»»  «i*.        '1  ius  cute  dr|>ciids  entirely  upon  the  ^fc  10.  fy.  3.  which 

k.  c.  1.  Will-   ,.  tlie  only  »(t  winch  provides  for  the  fettlement  of  cer- 

"•  (iticxtrd  peilons,  and  as  it  tends  to  enlarge  the  liberty  of 

ll.ri'til'jvrt.it  ou^httohave  a  liberal conftruaion.   That 

^Cl  dt<>.i  not  rcijuire  the  execution  of  an  annual  office  for 

,1  wliuk  year  (and  he  cited  the  cafe  of  Garjington).     If  - 

llic  J.q'ilkiurc  had  intended  that  tbc  execution  of  the 

Hiiuunl  office  fhould  be  during  a  whole  year,  they  would 

liHM'  l.iid  fo  in  this  aft,  as  well  as  in  that  of  the  3.  St  4. 

IF.  tjt  A!,  for  tticrc  tlic  words  "  during  one  year"  are  in- 

1.1  ted.      It  is  of  no  confequencc  tliathe  is  not  tithing- 

iiiun  for  or  throughout  the  whole  parilh,  becaufc  the 

iLiloii  why  ceniricate-men  are  admitted  to  gain  fcttle- 

incntii  by  executing  an  office,  or  by  renting  loi.  »-year, 

ii.  that  thofe  circumftanccs  prove  them  to  be  men  of 

liil)(tnnce.     If  a  man  rents  a  tenement  of  lol.  a-ycar, 

and  lliould  die  within  a  month  after  he  took  it,  without 

dniiht   tliat  would   gain  a   fettlement   for  his   family. 

Neither  docs  the  ftatutc  fay,  that  the  continuance  in 

tlic  annual  office  mufli  be  for  a  year.    It  is  not  in  Hie 

power 
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power  of 'the  juftices  to  remove  an  officer  or  fervant  of    Fittli- 
tk  public  any  more  than  a  fervant  or  apprentice  who_  ^•<^«'^**  "• 
is  under  contrad  with  a  matter. — Sir  John  Strange.   "*'*^**"^"' 
A  certificate  perfon  fhall  not  be  in  a  better  lituation  when 
h  comes  into  a  pariih,  than  a  pauper  who  comes  in  un'- 
dcr  the  3.  &  4.  /r .  ^  M.  who  muft  fcrve  the  annual 
office  during  one  whole  year.     Thefe  ads  muft  be  taken 

Setlier,  and  tfec  one  conftrued  by  the  other.     In  the 
;  of  the  parifh  of  Garftngton  {a)y  the  office  was  fervcd(<»)  Ante,  page 
during  one  whole  year;  and  though  the  pauper  was  not********  *^'^' 
fwom  till  half  a  year  after  the  ele£tion,  vet  reference 
might  then  be  had  to*  the  time  of  his  eleaion^  in  the 
dune  manner  as  if  adminiftration  is  granted  many  years 
after  the  death  of  the  inteftate,  yet  then  it  Ihall  have  re- 
ference to  the  daj  of  his  death. — Lord  Chief  Justice 
Le£.  The  queftion  is,  Whether  a  perfon  coming  into  a 
parifli  under  a  certiikatey  is  made  a  tithingman,  and  exer-« 
cifes  his  office  in  part  only  of  the  pariih,  and  for  half  a 
car  only,  gains  a 'fettlement  ?    To  this  three  objcftioAs 
avebeen  made.  First,  thstt  the  order  of  removal  is  bad, 
becaufe  at  the  time  when  he  was  removed,  he  was  in  the 
execution  of  a  public  office,  from  whence  they  had  no 
power  to  remove  him,  and  it  has  been  compared  to  the 
cafe  of  a  fervant,  whom  the  juftices  cannot  remove :  but 
to  this  they  have  not  cited  any  authority ;  and  if  a  fervant 
Ihould  become  chargeable  to  a  pariih>  I  think  he  might 
be  removed.   This  aiftof  the  8.  &o.  fVilL  3.  defcribes  the 
time  when  a  .ccrtificate-nian  fhall  be  removed,  that  is.    - 
when  he  becomes  chargeable,  without  any  limitation : 
fo  that  the  juftices  by  this  aft  had  certainly  a  power  to 
remove  the  pauper.    The  fecond  objedion  is,  that  this 
office  did  not  extend  to  the  whole  parifh;   but  it  is  fta- 
tcd  in  the  order,  that  he  exercifed  it  in  the  parifh  ;  which 
is  complying  with  Ae  very  words  of  the  aft  of  parlia- 
ment, which  fays,  that  he  fhall  execute  it  in  fuch,  and 
not  through  fuch   parifti.     A$  to  the  third  objeftion, 
vhich  is  tne  chief,  1  do  not  know  that  any  cafe  has  been 
determined  as  to  that  purpofe.     That  ot  Garfimton  was 
never  determined,  and  befides  differs  efTentially  from  the 
ptcfcnt  cafe,  as  Sir  John  Strang^  has  fhewn.    The 
i  tc^,  IF,  Isf  M.  differs  in  words  from  this  aft,  yet  it 
would  be  odd  to  place  him  on  a  dHFerent  footing  from 
other  paupers  wiio  are  to  gain  a  fettJement  by  the  ex- 
^fing  or  annuad  offices,  and  that  is  for  and  during  a 
your;  which  mitft  be  then  a  conftruftion  of  this  aft,  other- 
X'ifc  the  bare  placing  a  certificate-man  in  office  would 
pin  hin)  a  ittfcipent  immediately.  As'  to  the  c»fe of  Mr. 
^M  about  vnUring  of  a  tenement,  there  are  no  words 

X  4  about 
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FiTTLi-      about  his  living  a  year,  and  it  is  the  credit  he  gets  by  the 
WORTH  V.     hiring  that  fixes  him  in  the  pariih;    but  in  the  prefent 
Pui.ioBoo«H.  ^^jj.  1^^  gains  it  by  the  execution  of  the  office :  and  though 
the  words  of  the  3.  ic  4..  ff^.  bf  M.  have  no  relation  by, 
words  to  tliis  ad,   yet  I  ihould  tliink  it  ought  to  have 
the  conftruftion* — Wright  andDENNisoN,  JufticeiyQi 
Burr,s.C.  %%%.  tlie  fame  opinion. 

Serving  the ,  307.  CbU  AJhun  V.  tPhodcheJier^  Hilary  TinyHf  3 1 .  Geo.  St* 

office oftithinjt- 1.  Burr.  5.  C  444.— Two  juftices  remove  Aiary  Harrifom 

!m^  {I'i  T    ^'^^^  ^"^  ^^^^'  **^^^  children  from  Cold  4/bton  to  Wood- 
differemrtimcf  ^^C/^^^-    The  feffions,  on  appeal,  difcharged   the  order, 
whete  the  cuf.  and,  as  to  this  part  of  the  cafe,  ftated,  That  there  beii^  a 
com  Wat  to      cufiom  in  the  hundred  of  .Pucklechurchy  in  which  the  iaid 
[hMb^/n^    parifh  of  ColdJ/hton  lies,  for  the  occupiers  of  fmall  tenc- 
wm notgaiT' ^^^^  within'  the  faid  hundred  to  feryc  the  office  of 
fccilei&ent.       thhingman  for  half  a  year  only  at  a  time»  Daniel  Harrijon 
the  hufband  and  father  of  thejpaupers,  above  twenty-hve 
years  agOf  ferved  the  office  ot  tithingman  for  the  parifh 
of  Cold  AJhton  for  half  a  year  only,  and  about  £ve  years 
ago  ferved  the  fame  office  for  the  fame  pariih  for  another 
lialf  year  only.    It  was  obje£ted,  on  the  one  iide^  that 
this  office  was  not  an  annual  one.      On  the  otlier  it  was 
contended,  that  he  had  executed  a  public  office  for  one 
whole  year,  for  that  the  two  halves  would,  under  the 
cuftom  of  the  parilh>  amount  to  a  whole  year,  efpecially 
as  the- office  of  titbingmanvms  annual  in  its  nature.     In 
(A)  itnr.  544.  the  cafe  of  BurUfiomb  v.  Samfiford  Peverell^  (a)  the  office 
Ante,  page  2S4,^f  tithincmah  was  adjudged  to  be  an  annual  office  within 
P^  »93-  the  parim,  within  the  meaning  of  the  3.  &  4.  fViiL  (ff 

Mary^  c.  \\.  f.  6. ;  and  the  ele&ing  him  twice  into  the 
office  {hews  their  approbation  of  him  the  ftronger  as  a 
fit  and  proper  perfon  to  execute  Aich  an  office. — Lord 
Mansfield.  By  this  cuftoii^  as  heie  ftated,  it  is  not  an 
annual  office^ 

if  achiireh-yard      gog.  ^^  ^,  Ltverpoolj  Hilary  Ttfm^  29.  Oeo.  3.  3*  Term.^ 
*arlflitt!/itf      ^^f^  ^^^' — ^^Two   juftices  removed  Samuel  Littlemore  his 
/*«c«  may  gain  ^^'^  *"^  ^^^^  children  from  Liverpool   in    tlxe   county 
a  fetcitmem  in   palatine  of  Ldncafier^  to  Sfourton  in  the  county  palatini 
ihc  one  in        of  Chefler.     The  feffions  on  appeal  rcverfed  that  ordcr^ 
]^|*^^**'*«*^^«»fub}ett  to  the  opinion  of  this  Court  on  the  Following 
pait'ofthc^      x:afe : — The  pauper  Samuel  Littlemore  wis  originally  fct- 
church  iieswich.  tied  in  StemrtoHf  and  about  16  yetiirs  ago  came  to  rende  in , 
m  that  pariih.    Liverpool 9  and  while  he  resided  tliere,  he  was  elefted  fex- 
ton  oj  the  proprietors  of  the  feats  in  the  church  or  cba^ 
pel  of  St.  yameSf  at  a  vcftry  there  held  in  the  prefence  of 

-the  ckurdiwardens,  heiXig  refeommended  hf  the  then  mi« 

niftor* 


SSTTLBMENT   BY  SEHVING   AN  OFFICE.  JI^ 

Bifler  to  that  ofScc;  and  executed  that  office  fix  years,       Rejtv. 
lodging  all  the  while  in  the  parilh  of  Liwrpool,     The   Livstrgoc. 
boundary  between  fValton  and  Liverpool  is  in  the  chapel- 
yard  of  St.  James*s :  the  church  and  part  of  the  church- 
prd  ftands  m  the  parifh  of  tValton^  and  the  other  part  of 
the  church-yard  is  in  the  pariih  of  Liverpool ;    but  not 
any  corpfe  was  ever  buried  in  that  part  of  the  church- 
yard which  lies  in  the  parifh  of  Liverpool  whilft  the  pau-* 
per  executed  the  office,  though  corples  have  been  buried 
Acre  iince.     The  inhabitants  of  Liverpool,  feat-holders 
and  others,  conftantly  attend  the  church  of  Si.  Jam€5^ 
in  proportion  of  fifty  to  one  of  any  other  parifh  or  place. 
Law  was  to  have  ai^ued  in  fupport  of  the  order  of  fef- 
fions:  but  the  Court  dcfired  Bearcroft,  and  Manley, 
c^ntroy  to  b^in.     They  admitted  that  the  office  of  icxton 
was  fuch  as  would  entitle  the  perfon  executing  it  to  a  fet- 
tlement;  but  contended,  under  the  words  of  the  3.  fV*  ii        % 
M.ciiy  f.  6.  that  the  office  mufl  be  executed  in  the 
town  or  place,  in  order  to  give  a  fettlement.     But  here 
he  was  chofen  fexton  to  the  chapel  oi  St.  James^  which 
fiands  in  the  parifh  of  H^altou\  and  it  appears  that  he  never 
executed  any  part  of  the  office  in  Liverpool,    The  exe- 
cuting of  an  annual  office  is  equal  to  giving  notice,  but 
the  execution  of  this  office  in  ff^alton  was  no  notice  to 
the  parilh  of  f.i*verpooL    The  fexton  is  appointed  to  the 
church,  and  not  to  the  church-yard  ;  for  it  appears  from 
the  definition  of  a  fexton,  in  Burn's  EccL  L.  Sexfon^  and 
CbamL  Di^.  that  he  is  an  officer  to  take  care  of  the  vef« 
lels,  veftments,  &c.  belonging  to  the  church,  and  to  at- 
tend the  minifter  and  churchwardens  at  church  ;  and  this 
office  is  entirely  diilinA  from  that  of  a  grave-digger. — 
Lord  Kenyon,  Chief  Jujlice.    There  is  no  doubt  but 
that  part  of  the  office  oflexton  confifls  in  digging  graves : 
this  IS  different  from  that  of  the  facrift,  which  is  an  office 
fcarcely  known  fince  the  Reformation,  except  in  forae  of 
the  cathedrals,  whofe  duty  it  is  to  take  care  of  the  facrcd 
teftments.     And  it  is  as  clear  that  the  office  of  fexton  is 
a  public  office  within  the  meaning  of  the  3.  IV.  t^  AL 
t.  II.  £6.     In  this  cafe  the  church-yard  lies  in  two 
parifhet,  and  the  fexton  gained  a  fettlement  in  that  In 
which  he  relided. -->P£r  Ci/RIAM.   Order  of  feffionf 
confirmed. 
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SETTLEMENT   BY   HIRING   AND   SSIVICE. 
I.    ThifiatuUl. 

Ilfc  Offfrfons  who  may  bt  hired  asfervants* 

III.  Of  the  contrail  0/ hiring. 

IV.  Of  germal hiring^ 
V.  Of  particular  of  fpecial  hirings^ 

VI.  Of  cu^omary  hiring, 
VII.  Of  retrofpe^ive  hiring. 
VIII.  Of  conditional  hiring, 
IX.  Of  frjeral  birings. 
X.  Offervice  in  different  places. 
XI.  Offervice  ivith  different  majters, 
X 11 .  Of  marriage  d/tring  Jirvice, 

XI II.  Of  ahfence  from  the  fer vice. 

XIV.  Of  evidence  of  hiring  and  fervice. 

I.  Thejiatutes. 
f)^.  T)  Y  13.  &  14.  Car,  1,  c.  12^  it  is  enaded,  •*  That  perfonirettlrd 


it  ifaalJ  and  may  be  lawful,  upon  complaint  by  hiring  and 

•*  made  by  the  churchwardens  orovcrfcers  of  the  poor/*»*""»^^« 
**  of  any  parift  to  any  juftice  of  the  peace,  within  forty  ^"?*P*"^!. 

ti  J  /i  c     \J       -r  r  *         c       ^  coming  to  refid* 

days  after  any  luch  pcrfon.or  pcrfons  coming  fo  to  jn  another  on 
'^  feule  as  aforefaid  in  any  tenement  under  the  value  of  any  tenemenc 
"  ten  pounds,  for  any  two  juiljces  of  the  peace,  whereof  "ndcr  ten 
•*  one  to  be  of  the  quorum^  of  the  divifion  where  any  P®""^  ■•y**'^»^ 
"  perfon  or  perfons  that  are  likely  to  be  chargeable  to  STwUhin  forty* 
the  parifh  (hall  come  to  inhabit,  by  their  warrant  to  days. 
remove  and  convey  fuch  perfon  or  perfons  to  fuch 
parifh  where  he  or  they  were  laft  legally  fettled  either 
as  a  native,  houfliolder,  ibjourner,  apprentice,  or  fer^ 
vant  for  the  fpace  of  forty  dajs  at  leAft,  unlefs  be  or 
diey  give  fuftcient  fix:urity  for  the  difcharge  of  the 
faid  parifh  to  be  allowed  by  the  faid  juflices.'' 

310.  But 


If 

•f 
4< 

It 
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The  forty  (fays       310.  But  by  I.  Jac.  2.  c.  17.  f.  3.    "  The  forty  days 
fcfideiKeOiaU    «  continuance  of  fuchperfon  in  a  parifli  intended  by 

from'X'i  "  *«  ^^^^  ^^  ""^^^^  '3-  ^  H.  Car.  2.  c.  12.  to  make  a 
Kmy  of  notice  **  fettlcment,  (hall  be  accounted  from  the  time  of  his  or 
in  writing  to  <*  hcf  delivery  of  notice  in  writing  (which  they  a^-e  here- 
tiw  cUurohwar. ««  fcy  required  to  do^  of  the  houfe  of  his  or  her  abode, 
'  ^  or  oveiieer.  «  ^nd  the  number  of  his  or  her  family,  if  he  or  Ihe  have 

**  any,  to  one  of  the  churchwardens  or  overfecrs  of  the 
"  poor  of  the  faid  parifh  to  which  they  fhall  fo  re* 


move." 


Theforty  da>-«       3I1*  And  by  the  ^.  Will  li Marj^  a  11.  f.  3.  for  fup- 
ihati  beac       plying  the  defe£ls  ot  the  faid  ftatutes  of  ^3.  &  144  Car.  2* 
counted  from     c.  12.  and  I.  Jac.  2.  c.  17.  it  is  enafted,    "  That  the 
iin-uch'Jlo'ric^^^  '*  f^^y  ^*y^  continuance  of  fuch  perfon  in  a  parifh  or 
m  the  church!   "  towii  intended  by  the  faid  afts  to  make  a  fettlement^ 
**  (hall  be  accounted  from -the  publication  of  a  notice  in 
**  writing,  which  he  or  (he  fhall  deliver,  of  the  houfe  of 
«*  his  or  her  abode,  and  the  number  of  his  or  her  family, 
**  if  he  or  (he  have  any,  to  the  churchwarden  or  overfcer 
*^  of  the  poor ;   which  faid  notioe  in  writing  the  faid 
**churchwardai  or  overfeer  of  the  poor  (hall  read,  or 
^^«  caufe  to  be  read,  publicly,  immediately  after  divine 
•*  fe^ice,  in  the  church  or  chapel  of  the  faid  pariih  or 
•S  town,  on  the  next  L,ord*s  day  when  there  (hall  be  divine, 
*'  fervice  in  the  fame ;  and  the  faid  churchwarden  or 
•*  overfeer  of  the  poor  is  or  are  hereby  required  to  regif- 
"  ter,  or  caufe  to  be  regiftered,  the  faid  notice  in  wriung. 
"  in  tlie  book  kept  for  the  poor's  accounts." 

Bui  if  any  «».  312.  But  by  the  3.  fp^ilt.  W  Mary^  c.  11.  f.  6.  it  is  fur- 
mjr.ieJ/>effon  ^jj^^  eiiaftcd,  *'''rhat  if  any  unmarried  perfon^  not  having 
^'cHidren'rhaii  *^  ^*'^^  ^^  Midrh,  ihall  be  lawfully  hired  into  any  parilh 
be  hired  and  *  **  Of  town/^r  oHf  year^  fuch  fervice  fliall  be  adjudged  and 
fliaii  fjrvc  for  a  *•  deemed  a  good  fettlement  therein,  tliough  no  fuch  no- 
ywr,  po  fach  i^  (jcc  in  Writing  be  delivered  and  publiihed  as  is  before 
notice  need  be  «*  required." 
given.  * 

But  no  perfon  313.  But  by  the  8.  &  9.  Win.  3.  c.  30.  it  is  ena&ed^ 
ihdii  rain  a  fet-  <«  i'liat  no  perfon  fo  hired  as  aforefaid  (hall  be  adjudged 
tUmentKy  44  ^^  deemed  to  have  a  good  fettlement  in  any  fuch  pa-- 
f:«untef«hT  "  rilh  or  town(hip,  unlefs  fuch  perfon  (hall  continue 
icrve  a  whole  ''  and  abide  in  the  fame  fervice  during  the  fpace  of  one 
ytar.  •«  whoIc  year^" 

No  perfon  who      ^j^,  By  g.  &  la  IVilU  3,  c.  II.    **  No  perfon  or  per-' 
fliiilcome  into  ,,  ^       whatfoever  who  (hall  come  into  any  pari(h  by  a 

a  parifh  under  '  *  * 

m  fKA7&A«#,fluiU  gain  a  fettlement  by  birinr  mmdftrvlch 

«  CI^R- 


SXtTLEUEHT   BY   HIRING   AND   3B&VICB.  .  Jiy 

*'  cERTfFicATB,  fhalt  be  adjudged  by  aay  aft  whatfo- 
^'  ever  to  have  procured  a  legal  fettlement  tn  fuch  parifh, 
^  nak&  he  or  tber  fliall  really  and  bond  fide  take  a  leafe 
**  of  a  tenement  ot  the  value  of  ten  pounds^  or  (ball  exe« 
'*  cute  fome  annual  office  in  fuch  parifli,  being  legally 
**  placed  in  fuch  office." 

315.  By  12.  Ann,  ft.  i.  c.  18.  f.  2.  it  is  enaAeds  ^  That  No  pofon  fliaO 
"  if  any  perfon  whatfoever,  upon  or  after  the  24th  of  P»n«^«^^f-. 
«  June  1713,  be  a  hired  fcrvant  lo  or  with  any  peribn  ^J'r^^.vtwidi 
"  whatfocver  who  (hall  come  into  or  Ihall  refide  in  any  any  pchToo'^* 
^  parifb,  townfhip,  or  place,  in  that  part  of  Great  Britain  living;  unte 
^  called  E^NGtAND,  by  means  or  licence  of  a  certificate,  «  wtjficai^ 
**  and  who  ihall  not  afterwards  have  gained  a  legal  fettle- 
^  ment  in  fuch  parifh,  townihip,  or  place ;  fuch  perfon, 
'*  by  being  hirecl  by,  or  fervi^g  as  a  fervant  as  aforefaid  to 
''  fuch  certificated  perfon,  ihall  not  gain  or  be  adjudged 
'     ^'  to haveanyfettlementin  fuch  pariih,townihip,or place, 
"  by  reafon  of  fuch  hiring  or  ferving  therein ;  but  every 
*^  fuch  iervant  ihall  have  his  and  their  fettlements  in  fucn 
**  pariih,  townihip,  or  place,  as  if  he  or  they  had  no^been 
^*  an  hired  fervant  orfervants  to  fuch  pcrfonasaforeiaid." 


II.  Ofper/pns  who  may  be  hired  asfervants. 

* 
» 

316.  Anihtmy  v.  Cardigan^   BaflerTerm^    12.  fVilL  3.  AwiV«tir«riMy 
fort,  309. — A  Widower  had  a  daughter  who  was  mar-  gainafetUcwent 
ricd  into  another  pariih  and  there  fettled.    Afterwards  ft^jc^aftiJ^^ 
the  widower  hired  himfelf  into  apariih. — Per  Curiam,  he  has  children 
It  is  a  good  fettlement ;    for  it  is  within  the  meaning,  living,  provid«i 
though  it  is  not  within  the  letter,  of  the  ftatute  3.  Will.  A>chchiWrea 
^  Marjj  c.  II.  f.  6.    The  words  are,  **  if  any  unmarried  Jf*7  ^*"**^. 
"  perfon  not  having  chUd  or  children,'*  and  tbi%  man  is  [h^'^n^riShw 
not  married ;  neither  has  he  any  child  or  children  to  th^ 
purpoie  intended  by  the  aft,  vi%.  that  can  be  chargeable.  s'c*s«t?^^'' 
A  cafe  fimilar  to  this  was  before  adjudged  by  Powell  and  Rem.  5.  * 
Eyre,  Jufticesy  at  Dorchefter.    It  was  therefore  held,  that 
this  widower  was  a  perfon  who  might  gain  a-  fettlement 
by  virtue  of  hiring  atid  fervice  {a). 

(«)  In  the  report  of  this  cafe,  ivp-  **  tin^l  from  the  father,  Mr  wasftich 

^7 13 1,  it  is  faid,  **  This  was  a  qu^tn  **  a  perfon  within  the  equity  of  the 

**pottoLoRDCHitr  JusticsPak-  ^  llatute,  as  wouid,  by  being  hired 

*'  KIR  upon  the  circuit  t    and  he  "  and  ferving  for  a  year,  gain  a  fet<. 

**  held,  that  the  chlM  being  provided  ^*  titment ;     to    which    the  other 

^Uk  psui  bavSfis  4  ^tjemoudif*  .<(  tmibk  Juvctsdidallagee. 

3»7-  J'Jfif 
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A  Jaugbtcr  who      9 1 7.  Jeffip  V.  Miffindfti^  Trinity  Term,  1 3,  Jm.  F^Uy  142. 

im  Thi^s  ~*^^^s  '^*s   *  queftion  concerning  the  fettlcment  of 

rfervant  by  her  ^^^^^  Barnes.     She  had  gained  a  fettleixient  in  the  parifh 

lachtfr.  of  Jejfop,  and  afterwards  came  and  lived  with  her  father 

for  a  year  as  a  hired  (ervant  in  a  little  cottage  upon  thp 

waile  in  the  parifh  of  Miffinden,  for  ten  (hillings  a-year, 

befides  what  fhc  could  get  by  her  extra  fervice  and  labour. 

The  queftion  therefore  was,  Whether  flic  gained  a  fettle- 

raentinthcparifli  of  Miffendenf — AndTHSWHOLfiCooRT 

held  ihe  did  ^  for  there  is  no  ground  of  fraud  ;  for  it  wat 

to  live,  with  her  father,  who  might  be  grown  old. 

«crv«ntsin  th«  318.  By  13.  Geo.  2.  G,  29.  f.  J.  **  No  child,  nurfe,  or 
FminJHng  Hof-  ^  fervant  received,  maintained,  educated,  or  employed 
^ff«/ (hall  not  ci  within  THE  FoUNDLiNG  HospiTAL  flialj  gain  any 
^Z^'lTtt^.  '*  fettlement  in  the  pari(b  or  place  where  fuch  hofpital  is 

qicnt  by  nmng ,.   y ^  ,         .  */•*•!,•  •  •    * 

und  fervice.  iituate,  by  Virtue  of  fuch  their  reception, conttnuancci 

*'  hiring,  or  reiidence  in  fuch  hofpital.    But  the  (aid 
**  corporation,  or  any  perfon  authorized  by  them  for 
*^  that  purpofe,  may*  at  any  time  fo  long  as  any  child 
**  Ihall  continue  to  be  maintained  by  the  faid  corpora- 
^'  tion,  hire  or  let  out  fuch  child  to  any  peribn  who  ihall 
**  defire  to  contraft  with  the  faid  corporation  for  the 
*•  work  and  labour  of  fuch  cliild,  and  to  receive  and  take 
*•  to  the  ufe  of  the  faid  corporation  the  profit  arifing 
^^  from  fuch  tlieir  work  and  labour,  and  to  give  fuch 
**  reafonablc  correftion  to  fuch  child  as  they  (hall  think 
*'  proper:   and  that  every  fuch  child  Ihall  be  under 
*^  the  direQion  and  contronl  of  the  faid  corporation  io 
^^  long  a«  they  fhall  continue  to  maintain  luch  child, '^ 

lf*f«4rrW«Mf      3*9*  •^'*^*  ^^^^  Newton,  EaJierTcrm,  31,  Geo.  2.  Burr, 
agree  cofidi.     ^.  o,  455.— Mr.  Aston  flicwed  caufe  againft  quaihing 
tionaiiy  to  be.   the  two  following  orders.     Two  juftices  removcxl  George 
come  the  ftr-    JyrtoHy  Ellen  his  wife,  jlnne,  Elizabeth,  Ifabel,  Jane,  and 
""^dhlt^^'  Gre^rff,  their  children,  from  the  parifli  of  Marton  m  tlie 
tLt  tinM^d    wefl^riding  of  Torkjhire^  to  Bank-Newton  in  tlic  faid  ri- 
th«  performance  ding :  and  the  ieiiions,  upon  an  appeal,  confirm  their  or« 
of  the  conditions  d^r.    The  ftate  of  the  cafe  was  this  x^^George  Ayrton  the 
on  wiych  hii      p^jper  and  his  wife  bejng  legally  fettjcd  at  Bank^Newtcn 
Sl^bUwJr  ^^  *«  ^**  <>f  February  1738,  'J^n  Wikock,  afon  of 
die*  without "  fi^nry  JVikock  of  Marton^  by  order  of  his  father,  on  the 
irfucjheisjin     faid  1 6th  of  February  1738,  agreed  on  the  behalf  of  his 
jtttmarried  f^erfiiH  fajj  father  With  the  faid  George  Ayrton  the  pauper,  who 
at  ihc  time  cf   ^^^  ^^^tti  a  married  man,  to  ferve  the  faid  ffenry  IVilcock 
*''"**  his  father  for  a  year,  from  the  24th  of  the  fame  xjionth 

See  the  cafe  of  of  February' [vihsw  his  father's  then  fervant  was  to  go 
FarrineUon  9.   away),'  at  fivc  guincas  wages,  in  cafe  thi?  faid  H/nry  f^i^- 
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aci  fhonld  approve  the  faid  terms:   that  afterwards,  the      Rsx  v. 
wife  of  the  faid  Gecrge  Ayrten  died,  on  the  i8th  of  the   Bank-New. 
(amc  month  of  Fthruaryy  without  iflue.    And  on  the  24th    ^•"' 
of  the  fame  month  of  February^  the  faid  George  Ayrton^ 
then  having  neither  wife  nor  child,  went  to  the  faid 
Henry  lyUcock  the  father,  who  then  lived  in  iI&r/^» afore- 
iaid.    And  the  faid  H.  W.  then  aiked  him  the  faid  G.  A. 
'^  Upon  what  terms  and  conditions  he  the  faid  G.  A* 
*^  and  his  fon  Jobn  PJSicock  had  agreed :"   and  the  faid 
G.  A.  then  told  the  faid  H.  IV.  "  That  the  terms  agreed 
"  upon  between  him  the  faid  G.  A.  and  the  faid  J*W* 
"  were,  that  he  the  faid  G.  A.  (houid  fcrve  the  faid  H.  W. 
^  for  a  year,  from  the  a4th  day  of  the  fame  month  of 
'*  Februaryyiox  3I.  5s.  wages,  in  cafe  he  the  faid  H.  W. 
"  fhould  approve  the  faid  terms."  And  thereupon  the 
faid  //.  fV.  faid,  "  That  he  did  agree  to  the  fame  terms.** 
And  accordingly,  the  pauper  G.  A.  did,  on  the  faid  24th 
of  February  1738,  then  having  neither  wife  nor  child, 
enter  into  the  fervice  of  the  faid  H,  fV.  and  did  ferve  the 
faid  H.  fV.  in  Marton  aforefaid  for  one  whole  year  from 
the  faid  24th  day  of  February  1738}  and  received  5L  5s. 
of  the  faid  H.  fy.  for  a  year's  wages.    The  feffions  were 
of  opinion,  **  That  the  pauper  ferved  the  faid  year  un- 
**  der  the  faid  contraA  made  with  the  faid  Jobn  IVUcock 
**  as  aforefaid  ;  and  that  at  the  time  of  the  faid  contraft 
**  and  hiring,  he  vras  not  an  unmarried  perfon  without  a 
^^  wife  ;    and  that  therefore  he  did  not,  by  fuch  hiring 
**  and  fervice,  gain  a  fettlement  in  Martini''^  and  there- 
fore they  confirm  the  faid  order  of  removal.  —  Mr.  Nor- 
ton having  moved  to  quafh  both  the  original  order  and 
the  order  of  feffions — Mr.  Aston  now.  fhewed  caufe 
why  thefe  orders  fhould  not  be  quafhed.    By  3*  &  4.  W. 
f^  Ad.  c.  II.  f.  7.  he  mufl  be  unmarried  at  the  time  of 
the  hiring.    The  words  are,  "  That  if  any  unmarried 
^  perfon,  not  having  child  or  children,  fhall  be  lawfully 
•*  hired  into  any  parifh  or  town  for  one  year,  fuch  fcr- 
^  vice  fhall  be  adjudged  and  deemed  a  good  fettlement 
*^  therein ;    though  no  fuch  notice  in  writing  be  deli-^ 
**  vcred  and  publilhed,  as  is  therein  before  required.'* 
Here,  the  hiring,  he  faid,  was  on  the  i6th,  and  the  wife 
did  not  die  till  the  i8th ;    fo  that  he  was  not  an  un- 
married perfon  when  he  was  hired.    The   agreement 
might  perhaps  be  made  with  a  married  perfon  on  pur«> 
poic,  by  way  of  caution  to  prevent  a  charge  upon  the 
parifli.    And  in  Hantonv.  i/or/^wparilh  (tf),  bv  Pratt,  W  w.Mod, 
Chief  Jujiicey   the  intent  of  fuch  a  caution  is  lawful.  393- 
To  prove  that  the  time  of  the  contraft  muft  be  referred 

to 
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Rtx  V,  vcftry  there  held  in  the  prefence  of  the  churchwRrdens^ 
Livfctraot.  being  recommended  by  the  tlicn  miniftcr  to  that  office  ; 
and  he  executed  the  faid  office  for  fix  years,  lodging  ali 
the  while  in  the  parilh  of  Liverpool.  The  queftioii  was^ 
Whetlier  it  was  not  neceflfary  that  the  office  ihould  be 
executed  in  the  parifh  ?-*But  it  was  admitted,  that  tlie  of- 
fice of  fexton  was  fuch  as  would  xntitle  tlie  per£bn  exe- 
cuting it  to  a  fettlement. 


.* 


III.  Of  the  TIME  and  PLACE  offn-vtng  it. 


The  office  muft  306.  Fittlcivorth  V.  Pulborougb^  Adicb*  Term^  18.  G^o.  2. 
be  executed  fot  jljSS, — IVHitam  Ovitinrton  the  pauper  came  with  a  certi- 
'^*^^P"^^J[^^  ficate  from  Pulhtrougb  m  1736,  to  the  parifti  of  FittU- 
fore*if*a  i//w"  ^^'^"^^  ^^  Oiiober  1 743,  he  was  chofen  at  a  eourt-leet 
ijwffhecorne  of  ttic  bifhop  of  Chuhejier  for  the  mafxor  of  Ambeikj^ 
chargeable  (within  which  manor  FittUvjorib  lies),  tithingmau  for- 
when  he  has  ^\^^  tithing  of  Cold  fValtham  in  the  faid  county  ;  whidi 
t-w/.;7rt-nnr  f^"d  tithiiig  doth  not  cxtcnd  through  all  the  parifti  of 

iKMibs,  It  IS  not   ^.     -  ,0  I  1        I         •  r   •     *     « 

fuch  » fervice  Futlewortby  but  comprehends  that  part  of  it  wherein 
as  will  gain  the  pauper  reiided.  He  continued  to  execute  his  office 
him  a  fcuic-  till  the  30th  oi  Matxh  1744:  but  00  the  27tli  day  of  that 
^*JJ^*  month  he  became  chargeable  to  the  parifh,  and  an  order 

*S3«  *?9'*°^    of  removal  was  made  and  executed  on  the  30th  of  Afarcb 
s.c.  Burr.sstt.  1744. — Mr.  Lloyd,  in  fupport  of  the  order  of  feffions. 
C-fci  138.        '1  his  cafe  depends  entirely  upon  the  9.  fc  ro.  TV.  3.  which 
s.  c»  I.  Wtif.    j^  jj^g  Qj^jy  ^(^  which  provides  for  the  fettlement  of  cer- 
tiiicated  perfons,  and  as  it  tends  to  enlarge  the  liberty  of 
the fubjcA,  it  ought  to  have  a  liberal conftrudion.  Ihat 
a£i  does  not  require  the  execution  of  an  annual  office  for 
a  whole  year  (and  he  cited  the  cafe  of  Garfingion).  .  If 
the  Lcgiflature  had  intended  that  the  execution  of  the 
annual  office  Ihould  be  during  a  whole  year,  they  would 
have  faid  fo  in  this  a£l,  as  well  as  in  that  of  the  3.  &  4. 
fV.  bf  M.  for  there  the  words  "  during  one  year"  arc  in- 
ferred.     It  is  of  no  confequencc  tli>it  he  is  not  tithing- 
man  for  or  throughout  the  whole  parifh,  becaufe  the 
reafon  why  certificate-men  are  admitted  to  gain  fettle- 
ments  by  executing  an  office,  or  by  renting  lol.  a-year, 
is,  that  thofe  circumftances  prove  them  to  be  men  of 
fuhftance.     If  a  man  rents  a  tenement  of  lol.  a-year, 
and  fhould  die  within  a  month  after  he  took  it,  without 
doubt  that  would  gain  a   fettlement  for  his  femiiy* 
Neither  docs  the  ftatute  fay,  that  the  continuance  m 

the  annual  office  muft  be  for  a  year.    It  is  not  in  the 

power 
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power  of  *the  jullices  to  remove  an  officer  or  fcrvant  of    Fittli- 
the  public  any  more  than  a  fervant  or  apprentice  who-  ^^••^"  *'• 
is  under  contrad  with  a  mafter. — Sir  John  Strange.        ***•"*'"• 
A  certificate  perfon  fhall  not  be  in  a  better  Situation  when 
he  comes  into  aparifh,  than  a  pauper  who  comes  in  un'- 
dcr  the  3.  &  4.  ^.  (^  Af.  who  muft  ferve  the  annual 
office  during  one  whole  year.     Thefe  z,&9  muft  be  taken 
together,  and  the  one  conflrued  by  the  other.     In  the 
cafe  of  the  parifh  of  Garfingtm  (<?),  the  office  was  fervcd  (*»)  Ante,  pt^B 
during  one  whole  year;  and  though  the  pauper  was  not*****^*  *'*• 
fworn  till  half  a  year  after  the  election,  vet  reference 
might  then  be  had  to*  the  time  of  his  ele^ion;  in  the 
£anc  manner  as  if  adminifiration  is  granted  many  years 
after  the  death  of  the  inteilate,  yet  then  it  ihall  have  re« 
fcrcnce  to  the  day  of  his  death. — Lord  Chief  Justice 
Les.  The  queftion  is,  Whether  a  perfon  coming  into  a 
partfli  under  a  certificate,  is  made  a  tithingman,  and  exer-* 
cifes  his  office  in  part  only  of  the  pariih,  and  for  half  a 
year  only,  gains  a  Settlement  ?    To  this  three  objeftioris 
have  been  made.  Fi  est,  thalt  the  order  of  removal  is  bad, 
becaufe  at  the  time  when  he  was  removed,  he  was  in  the 
execution  of  a  public  office,  from  whence  Aey  had  no 
power  to  remove  him,  and  it  has  been  compared  to  the 
cafe  of  a  fervant,  whom  the  jufticcs  cannot  remove :  but 
to  this  they  have  not  cited  any  authority ;  and  if  a  fervant 
fhould  become  chargeable  to  a  pariih^  I  think  he  might 
be  removed.   This  aa of  the  8.  &o.  fVilL  3.  defcribes  the 
time  when  a  .certiiicate-inan  {hall  be  removed,  that  is    ^ 
when  he  becomes  chargeable,  without  any  limitation : 
fo  that  the  juftices  by  this  aA  had  certainly  a  power  to 
remove  the  pauper.    The  fecond  objcftion  is,  that  this 
ofice  did  not  extend  to  the  whole  pariflis   but  it  is  fta* 
ted  in  the  order,  that  he  exercifed  it  in  the  parilh  ;  which 
is  complying  with  the  very  words  of  the  aft  of  parlia- 
ment, which  fays,  that  he  Ihall  execute  it  in  fuch,  and 
not  throuzh  fuch   parifli.     A$  tp  the  third  objeftion, 
which  is  the  chief,  I  do  not  know  that  any  cafe  has  been 
determined  as  to  that  purpofe.     That  ot  Garfinpon  was 
never  determined,  and  befidcs  differs  eflentially  from  the 
preient  cafe,  as  Sir  John  STRAwofi  has  (hewn.    The 
J.  &  A.  /^.  W  M.  differs  in  words  from  this  aft,  yet  it 
woulo  be  odd  to  place  him  on  a  different  footing  from 
other  pauptrs  wlio  are  to  gain  a  fettlement  by  the  ex- 
ercifing  of  annual  offices,  and  that  is  for  and  during  a 
year;  which  mjlft  be  then  a  conftruftion  of  this  aft,  other- 
wife  the  bare  placing  a  certifi<;»te-man  in  office  would 
nin  him  a  fEttlcroent  immediately.  As' to  the  cafe  of  Mr. 
%lofd  sd>oiit  cnMring  of  a  tei^etxient,  there  are  no  words 

X  4  about 
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RExf.       ftatutc  3.  fl^ilL  &f  Mar.  c.  ii.  {a)   which  enafts,  that 
ALt£NDALE.  u  jf  any  unmarrifd  pcvfoUj  not  having  child  or  children, 
(<•)  Ante,  page  a  fj^sii  be  hired  into  any  parifh  for  one  year,  fgch  fervicc 
ji6.  pL  312.      ii  (Ijj^jj  bg  deemed  a  good  lettlemcnt  therein  ;"  for  the  Lc- 
giflaturc  meant  to  rcftrain  thofe  pcrfons  zvho  were  married 
at  the  time  of  entering  into  thefervice^  from  bringing  a  charge 
vipon  the  parifli.     Otlierwife,  according  to  the  /i riff  letter 
of  the  aft,  if  a  perfon  were  hired  to  fcrre  at  any  diftant 
period,  and  before  the  fervice  commenced 'he  married  and 
had  a  large  family,  he  would  be  entitled  to  a  fettlcment 
by  fUch  hiring  and  fervicc.     But,  in'conftruing  this  aft 
of  parliament,  the  Court  has  looked  to  the  fpiritj  and  not 
(1^  Bttrr.S.  C.  to  the  letter,  of  it.     For  in  Rex  v.   Bank  Newton  (b)  the 
455-  Court  held,  that  a  perfon  who  was  married  at  the  time  of 

Antc,p^gc3i8..  jjj^  hiring,  but  whofc  wife  died  before  he  entered  into  the 
^'^'^*  fervice,  gained  a  fettlement  by  hiring  and  fervice.     And 

•  though  in  that  cafe  the  pauper  was  hired  by  an  agent  for 
the  principal,  who  did  not  confirm  the  contraft  till  after 
the  death  of  the  wife,  yet  when  he  did  ratify  the  adl  of  his 
jtgent,  it  had  reference  to  the  time  when  the  original 
conlraft  was  made.     The  time,  therefore,  when  thefervict 
commences  {nx)t  the  time  of  the  hiring)  is  th«  criterion 
.by  \yhich  the  Court  is  guided  in  determining  whether  or 
.  not  the  cafe  comes  wi thin. the iUtutq.r— Lord  Kenyon> 
Chief  Jr/Jiice.     The   principle  on  whidi  this  qtleftion 
muft  be  decided  has  been  long  fettled.     So  long  ago  as 
the  I  ft  Anne,  in  a  cafe  between  the  parishes  of  Farringdm 
(r)  Salk.  517.  and  PP'itty  (r),   it  was  held,  that  the  pauper,  who  was 
seep.">ft.  Unmarried  at  the  time  when  he  entered  into  his  contraft 

fca.  XII.  of  fervicc,  tiiough  he  married  during  his  year,  fhould 

not  for  that  rcafon  be  prevented  from  gaining  a  fettlement 
in  the  parifh  where  he  performed  the  fervice.     And  in 
deciding  that  cafe  the  Court  went  on  the  words  of  the 
ftatutc  3.  ll^ilL  l^  Mary^  c,  ii.  which  cnafts.that  "  if  any 
.*•  unmarried ferfon^  not  having  child  or  children,  fhall  be 
*'  laivfulfy  hiredy  fuch  fervicc  fhall  be  deemed  a  good  fet- 
*^  tlcment,  &c.*'   Therefore,  on  tlie  words  of  this  ftatutc, 
•the  pauper  in  the  prefent  cafe  gained  a  fettlement  by 
•hiring  and  fervicc  at  Allendale ;  for  though  he  married 
•before  the   fervice  commenced,  yet  he  was  unmarried 
when  he   entered   into  his  contraft  :  and  whether  he 
"inarricd  the  day  before  the  fervice  commenced,  or  fix 
•months  afterwards,  it  makes  no  difference.     The  cafe  of 
(</)  A«te  \  s,^^-*'^-'^^'''^^^^"^''^^(^)'^'^^^^^^'^'2Jluded  to  intheargu- 
^*^*    ment,  alfo  fettles  the  principle  on  wiiicli  we  decide  this 
cafe.     It  has  been  argued  now,  as  if  the  Court  in  that 
cafe  had  proceeded  on  the  idea  that  the  pauper  was  hired 
•t5n  the  1 6th  February  ;  but  the  Court  cxprefsiy  took  it 

as 
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Vs  the  foundation  of  their  dccifion,  that  he  was  not  hired      k  x.  v. 

till  the  24th,  when  he  had  ceafcd  to  be  a  married  man.  Allendalis 

The  Court,  therefore,  in  that,  as  well  as  in  the  former, 

inftance,  feetned  to  think,  that  the  t4me  to  be  attended  to 

wasi.the  time  when  the  contrah  was  made :  and  that  has 

tvcr  fmce  be^n  confidcredas  the  rule. — BuLtER,  JuJUce. 

Neither  the  cuftom  of  the  country,  nor  the  agreement 

between  the   parties,  went  to  compel   this  pauper    to 

^arry  before   he  cntei^d  upon  his  fcrvice  ;  he  wa*?  at 

liberty  to  do  fo  or  not  as  he  pleafed,     Thexuftom  of  tlie 

Country  only  amounts  to  this,  That  part  of  the  fcrvice  is 

to  be  performed  by  a  female :  it  is  therefore  indifferent  to 

ihe  mailer,  whether  the  fervant  be   married   or  not ; 

becaufe,  if  he  be  fingle,  he  muft  hire  fome  female  to 

perform  thofe  fer vices.     As  to  the  cafe  put  at  the  bar, 

of  a  contraft  at  an  unrcafonable  diftance  of  time  before 

the  fervice  is  to  commence,  that  would  be  llrong  evidence  See  port,  the 

of  fraud.     So  if  this  pauper  had  been  under  an  agreement  'i^h  Seaiorf  of] 

to  marry,  and  the  mafter  had  told  him  that  he  fhould  "ot  !.^'*  ^'^^^®^» 

marry  for  a  month,  in  order  to  evade  the  ftatute,  that  alfo  marriage durins 

might    be  confidered   as   fraudulent.      But  there  is    no  the  fcrvice. 

pretence  to  fay  that  there  is  any  fraud  in  this  cafe.— 

Both  orders  affirmed  [a). 

523.   RcxV'  CoUtnghourn  Duels  ^  Hilary  Term^  31.  Geo.  7.  The  Jon  of  a  cer- 

4.   Term  Rep,   199. — The  pauper,  E.  Chandler^  and  his  "^^f' /***/<"» 

wife  were  removed  from  Collhi^hourn  Duels  to  CoUirijbourii^^lV^^!^^^^^^ 
_-.       _  %       r  rr  ^      t  n      1     1  *^t  -hinng  for  a  ycar 

'Kin^flon\  the  lelnons-,  on  appeal,  qualhed  the  order  or  jnan^;^,,.^^^^^. 
jullices,   and   fiated  the  following  cafe: — The  pauper  c6m/ /-/.t*:^  doe* 
(£.  Chandler)  was  born  in  Collhighourn  K'wgjlou^  when  his  '^ot  gain  a  fct- 
father  and  mother  were  refiding  there  under  a  certificate  'j^*"^/^^  5  an^ 
from  Ft- ox  field.     At  the  age  of  nineteen  he  was  hired  for  a  cannot  be  bWed 
year  to  fervc  T,  Cbllds  oi BuekhoU  Farm^  as  a  carter,  which  ai  afirvapt » 
beferved  accordingly.     Buekholt  Farm  is  extraparochial ;  the  certificate 
is  not  a  townfliip  or  vill ;  and   has   no  parifli-officers.  P*"^^  ^"^  ^^ '^ 
After   the  pauper  liad  ferved  the    year  at  Buekholt^    ^^^  mtm\h!-reV 

(it)  In  ccnfcqiicnce  of  this  dc-  pauper  between  the  time  of  his  bemg 

tiiion,  the  cafe  of  Rex  t».  the  Inh^bi-  hired  and  the  commencement  qf  the 

Unts  of  Starmington  was  given  up  fcrvice  married    Tabitba   the  other 

without  argument.     The  cafe,  was  pauper,  and  entered  upon  his  f«rvice 

thus: — In  March  1787,    the  pau-  a  married  man.     Tl>e  fcflion?,  being 

per,  hVilfiom  Bakh^  being  then  an  of  opinion  that  the  paupT  PHl/ia/H 

unm'arncd  nwn,  not  having  a  child  or  Baltb  by   fuch  hiring  and    fjrvicc 

chMdren,  washtred  for  aycar  tafvrve  gained  a  fettlcmcnt  in  Stanningron^ 

James  Jobmfon^  at  StanmngttHf  from  confirmed  the  order  of  removal,  by 

May-duy  1787  to  hlay^day,^  J  788  ;  which  he  and  his  wife  were  remove.d 

and  he  accordingly  entered  upon  that  fc^m  i/iunck  to  StanKutgton  :  and  the 

fervice  at  Stannwgton,  and  ferved  his  order  was  aitirmed. 
naAer  (here  pac  whgle  year.    The 

Y  2  returned 


in 
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Rexv.       ftatute  3.  H'^ilL  &f  Mar.  c.  11.  [a)   which  enafts,  that 
Aliendale.  (c  if  any  unmarrird  pcrfoUy  not  having  child  or  children, 
(<•)  Ante,  page  <t  fli-ij  be  hired  into  any  parifh  for  one  year,  fgch  fervtcc 
ji6.  pL  312.      ti  (fjj^f  J  ijg  deemed  a  good  lettlemcnt  therein  ;'*  for  the  Lc- 
giflature  meant  to  reftrain  thofe  pcrfons  who  zvcre  married 
^t  the  time  t^f  entering  into  thefervice,  from  bringing  a  charge 
upon  the  parifli.     Otherwife,  according  to  the/in^  Utter 
of  the  aft,  if  a  perfon  were  hired  to  fcrre  at  any  diftant 
period,  and  before  the  ferv ice  commenced  he  married  and 
had  a  large  family,  he  would  be  entitled  to  a  fettlcment 
by  fUch  hiring  and  fervicc.    But,  in'conftruing  this  aft 
of  parliament,  the  Court  has  looked  to  the  fpirit^  and  not 
(1^  Burr.s.  C.  to  the  littery  of  it.     For  in  Rex  v.  Bank  Newton  (b)  the 
455«  Court  held,  that  a  perfon  who  was  married  at  the  time  of 

Antc,p^gc3i8..  jjjg  hiring,  but  whofc  wife  died  before  he  entered  into  the 
^'^'^'  fervice,  gained  a  fettlcment  by  hiring  and  fervice.     And 

•  though  in  that  cafe  the  pauper  was  hired  by  an  agent  for 
the  principal,  who  did  not  confirm  the  contraft  till  after 
the  death  of  the  wife,  yet  when  he  did  ratify  the  aft  of  his 
jtgent,  it  had  reference  to  the  time  when  the  original 
contraft  was  made.     The  time,  therefore,  when  the  fervice 
commences  {not  the  time  of  the  hiring)  is  th«  criterion 
.by  \yhich  the  Court  is  guided  in  determining  whether  or 
.  not  the  cafe  comes  within.theiUtute.r— Lord  Kekyon> 
Chief  Jujiice,     The   principle  on  which  this  qilcftioi\ 
nuift  be  decided  has  been  long  fettled.     So  long  ago  as 
the  I  ft  Anne,  in  a  cafe  between  the  pariflies  oi  Farringdon 
(r)  Salk.  517.  and  Witty  (c ),   it  was  held,  that  the  pauper,  who  was 
seeii.">j>.  Unmarried  at  the  time  when  he  entered  into  his  contraft 

fca.  XII.  ^f  fervice,  tliough  he  married  during  his  year,  fhould 

not  for  that  reafon  be  prevented  from  gaining  a  fcttlemeut 
in  the  parifh  where  he  performed  the  fervice.  And  in 
deciding  that  cafe  the  Court  went  on  the  words  of  the 
ftatute  3.  IVill  ^  Mary^  c.  1 1.  which  enafts,  that  ^  if  any 
.*•  unmarried  perfon^  not  having  child  or  children,  fliall  be 
*'  laivfulfy  hired,  fuch  fervice  fhnll  be  deemed  a  good  fet- 
'*'  tlcnient,  &:c.*'  Therefore,  on  tlie  words  of  this  ftatute, 
'tlie  pauper  in  the  prefent  cafe  gained  a  fettlement  by 
•hiring  and  fervice  at  Jjlendale ;  for  though  he  married 
•before  the  fervice  commenced,  yet  he  was  unmarried 
when  he  entered  into  his  contraft  :  and  whether  he 
"married  the  day  before  the  fervice  commenced,  or  fix 
•months  afterwards,  it  makes  no  difference.     The  cafe  of 

(d)  Amte  -1^  ^^'^  ^'  '^^"'^  Newton  {d),  which  \Vaj  alluded  to  in  theargu- 
•"*'     ment,  alfo  fettles  the  principle  on  vdiicli  we  decide  this  . 
cafe.     It  has  been  argued  now,  as  if  the  Court  in  tliat 
cafe  had  proceeded  on  the  idea  that  the  pauper  was  hired 

tyn  the  1 6th  February  ;  but  the  Court  cxprcfsly  took  it 

as 
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^s  the  foundation  of  their  dccifion,  that  he  was  not  hired       K  t  v, 

till  the  24tli,  when  he  had  ceafcd  lo  be  a  married  man.  Allendalis 

The  Court,  therefore,  in  that,  as  well  as  in  the  former, 

inftance,  feetned  to  think,  that  the  time  to  be  attciidcd  to 

wasi.the  time  when  the  contrah  was  made :  and  that  has 

tvcr  fince  be^n  confidcredas  the  rule. — Buller,  JujUce. 

Neither  the  cuftom  of  the  country,  nor  the  agreement 

between   the  parties,  went  to  compel   this  pauper    to 

Tnarry  before   he  entered  upon  his  fcrvicc  ;  he  wa"?  at 

liberty  to  do  fo  or  not  as  he  pleafed.     I'hexuftom  of  the 

country  only  amounts  to  this,  That  part  of  the  fcryice  is 

to  be  performed  by  a  female :  it  is  therefore  indifferent  to 

ihe  mailer,  whether  the  fervant  be   married   or  not ; 

bccaufe,  if  he  be  fingle,  he  muft  hire  fonic  female  to 

perform  thofe  fervices.     As  to  the  cafe  put  at  the  bar, 

of  a  contraft  at  an  unrcafonablc  diftance  of  time  before 

the  fervice  is  to  commence,  that  would  be  ftrong  evidence  See  port,  the 

of  fraud.     So  if  this  pauper  had  been  under  an  agreement  *i^'»  SefHori  of" 

to  marry,  and  the  mafter  had  told  him  that  he  fhould  "o^  r'^'*  u'*^^^' 

marry  for  a  month,  in  order  to  evade  the  llatute,  that  alfo  mam  age  during 

might    be  confidercd  as   fraudulent.      But  there  is    no  the  fcrvicc. 

pretence  to  fay  that  there  is  any  fraud  in  this  cafe.— 

Both  orders  affirmed  [o). 

523.  RcxV'  CoHirighourn  Due  is  ^  Hilary  Term,  31.  Ci-o.  3.  The/«M  o/^»'«r- 
4.   Term  Rep.   199.— The  pauper,  E.' Chandler,  and  his ''^'^^'^ /**'/'»'» 
wife  were  removed  from  ColUnzbomn  Ducts  to  CoWwzbourn k'^III^""  ^Lf.. 

.  V      y»  %       r  rr  ^      t  n      1     ,  '^i         ^hiring  for  a  year 

Kin^flon  ;  the  lelnons^,  on  appeal,  qualhed  the  order  or  man  rx/ra^az-e. 
juUices,   and  Hated  the  following  cafe: — The  pauper  c£>/a/ /^/.u'*  doe^i 
i£.  Chandler)  was  born  in  CoUhigbouYn  Kin^Jlon^  when  his  "o^  g^''^  »  fct- 
father  and  mother  were  refiding  there  unier  a  certificate  ''^"^ ;  »"<* 
from  Froxfield,     At  the  age  of  nineteen  he  was  hired  for  a  cannot  be  hired 
year  to  ferve  T.  Ch'dds  of  Budholl  Farm,  as  a  carter,  which  at  a  fervant  in 
hcferved  accordingly.     Buckholt  Farm  is  extraparochial ;  ih^  cenificaie 
is  not  a  townfhip  or  vill ;  and   has   no  parifli-officcrs.  P*"^^  ^'^ -'^^ '® 
After  the  pauper  had  ferved  the   year  at  Buckholt,    ^-^^^^^J  l^^l', 

(a)  In  ccnfcqucncc  of  thts  de-  pauper  between  the  time  of  his  betng 

cifion,  the  cafe  of  Rex  kf*  the  Inh^bi-  hired  and  the  commencement  qf  the 

tants  of  Stannington  was  given  up  fervice   married    Tahitba   the  other 

wiihouC  argument.     The  cafe  was  p^upep,  and  entered  upon  his  fcrvicc 

.thus: — In  March  1787,    the  pau-  a  married  man.     The  fclfion^*  being 

per,  pyii/iam  Bakh,   being  then  an  of  opinion  that  the  plupT  IflJ/iant 

unnrtirncd  man,  net  having  a  child  or  BaUb  by   fuch  hiring  and    f:rvice 

children,  was  hired  for  a  year  t»f.rve  gained  a  fettlement  in  Stannlngfon^ 

James  J^htfan,  at  StMutingtoH,  from  confirmed  the  order  of  removal,  by 

May-day  17S7  to  May •  day ,  1 788  \  which  he  and  his  wife  were  removed 

and  he  accordingly  entered  upon  that  fi^m  X^tL-ick  fo  Stanuington  :  and  the 

fervice  at  Stanmfigttm^  and  ferved  his  order  was  alhrmed. 
BuAer  (here  ooe  whole  year.    The 

Y  2  returned 


•J 


324  SETTLEMENT  8V  HIRING  AND  SEUVtCC. 

Rex  «.        returned  to  ColUngbourn  Kingjion^  and  then,  being  un« 
CoiLiKG-     jiiarried,  under  age,  and  not  having  done  any  aft  to  gain  a 
•ouKM     uci$.  fet^jement  j,^  ^jj  q^q  right,  further  than  as  aforefaid, 
he  was  hired  to,  and  fervcd,  S.  Andrews ^  of  that  parifh, 
for  a  year.     The  court  of  feflions,  being  of  opinion  that 
the  pauper  was  not  emancipated,  and  that  the  certificate 
was  hot  difcharged  fo  as  to  enable  him  to  gain  a  fettlement 
in  CoUingbcurn  Klngjion  by  hiring  and  Tervice,  quafhed 
tlie  order  of  the  twojufticcs.—CALDECOTT,LiTCHFiELD, 
and  DuRNFORD,   ni   fupport  of  the  order  of  fe(Iions» 
were  Hopped   by  the  Court. — Le  Mesurier,   contra^ 
faid,  that  the  qucftton  as  to  whether  the  certificate  was 
difcharged,  depended  on  the  queftion  whether  the  pauper 
had  any  intention  at  the  time  he  (quitted  Collingbourn 
Kingfton  of  returning  thitlier  again  ;  tor  if  he  did  not  fo 
intend,  the  certificate  as  tohim  was  difcharged,  according 
(*)  t.  Term     to  Rex  v.  Newington  [a)  ;  and  then  he  was  in  a  capacity 
J«P'  ^i*'. ,     of  gaining  a  fubfequent  fettlement  in  that  parifh  when  he 
•'^ertificaie!''  r^t^^ncd,  which  he  did  by  hiring  and  fervice.     Now,  if 
he  had  gone  in  the  mean  time  to  any  parifh  inflead  of 
Buckholt^  and  hired  bimfelf  as  he  did  there  for  a  year,  it  it 
not  pretended  but  tliat  for  tlie  purpofe  of  difcharging  the 
certificate,  he    muil  have  been    faid    to   have    quitted 
CoUingbourn    Kingfion    without  any   animus  revcrtendi  : 
tlien   the    mere    circumftance    of    Buckholt    being  an 
extraparochial  place  cannot  make  any  difference ;  fof 
the  inference  from  his  afts,  of  his  intention  to  leave  his 
father's  family  and  look  out  for  another  home  for  himfelf, 
mull  be  the  fame  in  both  cafes  ;  and  therefore,  though 
he  could  not  gain  a  fetthment  in  Buckboity  yet  it  was 
competent  to  him  on  his  return  to  gain  one  m  ColUng'-' 
hcitm  KingfloH  by  hiring  and  fervicc.     But  if  it  be  con- 
tended, that  this  muft  depend  on  the  queftion  of  eman- 
cipation, it  is  to  be  obferved,  that  it  differs  materially 
from  all  the  cafes  wherein  fons  have  been  held  not  to  be 
emancipated'.    The  determinations  on  this  point  have 
proceeded,  not  on  the  h&.  of  infancy,  but  on  the  broad 
ground  of  the  fon's  having  feparated  himfelf  from  tlie 
father's  family.     In  all  thofe  cafes,  tlie  father  put  the  fon 
out  either  to  fervicc  or  apprenticeship  ;  jicre  the  fon  put 
(*)Sceamaftu-  himfelf  out.     In  Rex  y.  Strettvn  (b)   the  father  put  the 
fcript  report  of  fon  out  and  received  his  wages,  i^hich  brought  the  cafe 
this  c«rc  ante,    withih  the  obfervation  made  by   Buller,  JuJHcey   in 
page  54- P^  77.  g^g^  ^^  lyittoncum  Tivambrookes  (c)y  that  the  fon  remained 
60^  ^n\  ^^  «"^er  his  father's  power  the  whole  time.     In  that  cafe 
o.  p .   I.       ^jj.^  Lord  Ken  yon  remarked,  upon  the  cafe  of  fValpalt 
\d)  Anvty  page  St.  Peter's  (d),  that  going  for  a  foldier  was  an  ettiancipa- 
4S  pi.  74.       tion^  becaufe  it  was  contra&ing  a  relation  inconfiftent 

with 
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with  his.  remaining  a  dependent  member  of  his  father's       R^x  v. 
fiunily.     Now  that  rcalon  holds  equally  in  the  prcfent     ^o^-^Jnc- 
cafe  ;  for  the  relation  of  a  fervant,  which  the  pauper  *°**'*  Dec  is. 


contrafled  to  another  mailer,  is  juft  as  inconfiftent  with 
his  dependence  on  his  father,  as  his  enliftingfora  foldier 
and  fenring  the  public.  In  Rex  v.  Petham^  as  it  is  re- 
Jjortcd  in  Bott  (a)^  this  very  queflion  feeras  to  have  («) See  poft.tSt. 
been  decided.— Lord  Kenyon,  Chief  Jujlice.  It  is  "  Ccnmcate.- 
extremely  clear,  that  if  the  pauper  had  ferved  a  year  under 
a  yearly  hiring  in  CoUingbourn  Kmgjlon  before  he  went  to 
BnckboU,  he  could  not  thereby  have  gainsd  a  Settlement  in 
that  parilh  while  the  certificate  was  in  force,  on  account 
of  the  ftatute  of  fViUiam.  It  is  equally  clear,  that  if 
Buckheit  had  not  been  an  extraparochial  place,  his  fervice 
under  the  hiring  ftated  in  the  cafe  would  have  difcharged 
him  from  the  proteftion  of  the  certificate  in  CoUingbourn 
Kiwfion ;  becaufe  then  the  certificate,  which  aflerted  that 
he  was  fettled  in  Fr  ox  fields  would  not  have  been  true  in 
feft,  inafmuch  as  it  would  in  that  cafe  have  been  fuper- 
fedcd  by  a  fubfequent  fettlement.  But  Buckbolt  not  being 
a  parim  wherein  a  fettlement  could  be  gained,  the  que/^ 
tion  is.  Whether  by  any  and  what  means  the  certificate 
as  to  this  pauper  was  difchaiged  ?  In  cafes  of  this  kindy 
where  the  decifions  of  this  Court  are  to  guide  tlie  judg- 
ments of  the  magiftrates,  it  is  of  great  importance  that 
they  fhould  be  confiftent.  Now  I  am  not  able  to  diftin- 
guifh  this  cafe  from  the  principle  laid  down  in  Rex  v. 
fFitton  cum  Twambrookes  (b).  It  was  there  held,  that  a  per*  (^)  Ante,  |isg* 
fon  under  age,  who  after  being  abfcnt  from  his  father's  60.  pi.  81. 
family  for  a  confiderable  time  returned  to  it  before  he 
was  an  adult,  or  married,  and  before  he  had  acquired  a 
fettlement  for  himfelf,  was  not  emancipated,  but  was  en- 
titled to  the  benefit  of  his  father's  fettlement-  So  in  this  cafe 
the  fon  returned  before  he  had  attained  the  age  of  twenty- 
one,  not  having  gained  any  fettlement  for  himfelf  diftinft 
from  that  of  his  father,  nor  having  become  the  head  of  a 
family,  and  therefore  this  cafe  mull  be  governed  by  that 
of  Witton  cum  Twambrookes.  The  diftinclion  which  has 
been  attempted  to  be  taken  between  fome  of  the  former 
cafes  and  the  prefent,  that  here  the  fon  put  himfelf  out  to 
(crvice^  is  notmaterial ;  for  till  the  age  of  twenty-one,  not 

(a)  This  e»(6  If  alfo  reporttd  by  whether  the  apprentice  6f  a  ccrtiflcitcd 

Sir  J,  Stfattgt,  1147*  who  argaed  perfon,  alRgned  to  a  fecond  maftn' ia 

the  cafe  himfelf  ;  and  who  ftates  the  another  pariih,  conld  gaina  fettkment 

fieftton  to  have  turned  folely  00  the  by  ferving  in  foch  ocher  pariQi*    J^tio 

«9iUlrif6tioo    of  <».  Am^  c.  i8»  M'M.  DuftiiroiiD4a^fiAST, 

.  Y  3  bavi^g 
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Rrx  V.       having  done  either  of  the  afts  above  alluded  to,  he  cdi^- 
C0L1.1NQ-     tinned  apart  of  his  father's  family(^). — AsHHURST,yu/- 
BouRN    jtis.  ^^.^^^  ^^^j  ^y^j  Grose,  Jujlicc^  of  the  fame  upiuion. —  Or- 


(b)  Abfenr       j     of  Xcrtions  coiifiniied. 

<iV«.     (u)  Vide  tlie  cafe  %i  RwX  v.  Broad'.icmbury,  Hilary  Term,  25.  Geo*  3.  .  Ante,  p^$a 
55.  pi.  73. 


III.      Of  the  contra f}  cf  Z?;Vi;(g-. 

Aboy  put  out  j>^.^,  ^^^  Jhmkt  cfmilton,  Eaftcr  Term,  o.  WiU,  3, 

barber  for  a  ^^'^  .^'^.  4C0. —  Fwo  juitices  rcmovc  a  boy  or  tue  namc.ot 
year  to  learn  to  Jen'foH  from  Chcflcrfiild  to  the  hamlct  of  fValton^  which 
hwve,  docs  not,  lies  within  the  parifh  (;>{  Chcficrficy y  and  maintains  its  own 
by  ferving  a  poor.  The  fcifions,  upon  appeal,  confirm  the  order  and 
r.;!":f '?  /  .  ftate,  That  7n'^  'ifon  had  been  a  foot-bov  to  Sir  Paul  Jcnkhi- 
crtry  hiring  /^''j  1^^  the  hamjct  ot //' tf//^;:,  tor  three  years  or  more, 
nvjii  bs  rcci-  and  had  thereby  gained  a  fettlement  U^ere  :  that  then  S;> 
procal.  Paul  put  him  out  to  one  Thojpc  a  barber  Vvho  lived  in 

s.  c.  Fort. 114,  Chcfterfidd^  but  out  of  the  hamlct  of  Walton^  for  one  year, 
s.  c.  c  jir.b.  to  learn  to  (luvc  :  that  the  barber  was  to  have  tlie  benefit 
s 'r  \^  A  ^^  ^^^  boy's  work  :  that  5/V  Paul  gave  tbe  mailer  fome 
-rzS.  ^'  '  ^  '  money  to  teach  the  boy  to  fliave :  that  the  boy  accor- 
S.C.Foley  114.  dingly  lived  witlji  the  barber  in  the  faid  parifli.for  one" 
s.  c.  a.  Sdik.  year  ;  but  that  no  notice  of  his  coming  v/as  given  by  liim 
4^";-     ^  to  the  parifli,  nor  any  vvarnitigfrom  them  tohim.     Th® 

UW  ^-^6s'^''''  ^"^i^iP'^  ^^'^^»  If  this  made  a  fettlement  of  the  l^oy  in  the 
'  "*  '  *  pariih  oiCh ft er field '3^%  an  hired  fcrvant,  within  the  inten? 
pf  the  explanatory  ftatute  of  3.  6c  4.  Wi  L  fef  Mary,^  c.  1 1. 
f.  6.  concerning  tlie  fettlement  of  poor  people  ? — The 
CovRT.  'i'his  is  not  fuch  a  hiring  or  fuch  a  JcfVtce  as  is 
"vvitliiii  the  intent  of  the  ftatute;  becaufe  here  was  nq 
reciprociil  conircUl  between  the  hoy  and  the  baybcr,  and  be 
had  no  remedy  to  compel  him  to  ferve  :  for  every  hiring 
within  tliat  ftatute  muft  be  reciprocal;  but  here  the  boj 
was  in  r.ature  of  a  fcholar^  and  not  of  a  fcrvani, — The  or- 
der of  fcliions  was  thcrc-fore  afSrmcd  {c). 

A  hiring  cannot  325-  Grecoy'Stohc  v*  Pitmhifier,  AL'ch*  Tirm-i  13'  ^*'^*  '•. 
be  intended  ?/iSS. — The  paupcr,  who  was  a  young  girl,  was  fent  to 
vhcrenofon-  ^y  j^  relation,  who  told  her,  that  if  flie  would  live  with 
iraa  appca-.  jj^.^  ^^  ftiould  have  lier  meat,  drink,  walhing,  and  lodging, 
?.  c.  2.  stflf.     The  girl acceiited  tlie  terms,  and  lived  with  her  four  vear^ 

<.4f«,  jiJ.  ^ 

(i)  Tf.e  report  cf  this  cafe  by    it  ought  to  be.      Noxp    by  Mt« 
S^urtr  ii>  tpullv  tlic  rcvtffc  of  vA\A\     BoTT.     Scc  alfc  C«ld,  J^i'  »f' **• 
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as  a  fervant.     It  was  infifted,  that  the  girl  gained  a  tttlc-    Or  f.go«  y  - 

"      "  "  ~  ^  Stok t  V. 

PlTMlNSTI^. 


mcnt  within  the  ftatut^  of  labonrcis  24.  Ec/u\  3.  c.  i. ;     ^'^^^'-  "• 


tor  that  this  general  rvta'mer  made  a  good/;;;;.\;  within 

that  ftatute,  though  not  within  the  ftatute  of  3.  /"/ 7 7.  l^ 

Maryy  c.  II.  f.  6. :  that  the  livingyi/^rjrc/r; ^amounted  to 

agood  retainer  for  a^-^^/r;  that  theftatntc  of24.£./x;.  :;.c.  i. 

extends  to  all  fervants  and  apprentices  {a) :   and  that  the  ^a)  See  5.Eli»# 

aftual  entry  into  the  fervice,  after  helng  lent  to,  and  terms  c.  4. 

offered,  is  fuch  an  aflent  in  the  fervaut  as  amounts  to  a 

contrail. — But  the  Court  held,  that  there  mull  be  an 

cdud contra ^^  as  the  fervant  is  under  no  obligation  to" 

ftay,and  tlie  contrail  niuft  bo  mutual  to  bind  the  parties  : 

this  is  no  agreement ;  but  an  encouragement  to  the  poor 

girl,  that  if  fhe  would  live  with  the  relation  (lie  would 

maintain  her. — Mr.  Justice  Fortescue  cited  the  cafe 

of  Rex  '-J.  IVallon  (b)y  where  Sir  Paul  Jmk'infons  fervant  (b)  Ante,  pag« 

was  put  to  a  barber  to  learn  the  art  of  (having,  and  after  3*6,  pi.  324. 

a  year*s  ftay  it  was  held,  that  as  there  v/as  i\o  coyitruoi^  he 

did  not  thereby  gaiji  a  fettlcment, 

326.  Rex  V,  Tf^ringtony  Mich,  Term,  22.  Geo,  2.    ^^^rr.  a  girl  who  rc- 
S»  C.  280.— The  pauper,  being  legally  fettled  in  JFrin^tor.^  Odes  with  a 
and  being  about  thirteen  years  of  age,  went  into  Chezu  '«iiticn  in  cn« 
A'fagnq,  to  the  houfe  of  her  aunt  Hamnh  Spear  ;  and  foon  ^^J^jJ,'^"! 
afterwards  went  into  the  parifti  oi  IVinford,  and  worked  cioihworkcr  ia 
with  one  Nicholas  fFalker^  cloth-worker,  in  the  bufinefs  another,  in  ih« 
of  burling' cloths,  by  a  weekly  hiring  or  agreement,  at  h'.ftnefscfbur- 
the  weekly  wages  of  is.  6d.  each  week  in  the  winter,  and  *  "5  cloths  by 
lis.  each  week  in  the  fummer ;  and  on  the  Saturday  in  each  fs^^jViiW  ^* 
Week,  the  faid  Nicholas  Walker^  when  he  paid  the  pauper  \\(lx  jfrvant.  al- 
wages  for  tliat  week,  faid  to  the  pauper,  "  that{hefhouId  though ihecon- 
**  come  the  week  following ;"  which  the  faid  pauper  ac-  f'"""  ^o  work 
cordingly  did,  and  renewed  the  contract  for  the  week  en-  J^^^jJ''"'^/^^^^^ 
fuing  in  the  fame  method :    that  the  pauper  continued  to  jj^j  *  ^^^'^  * 
work  with  the  faid  Nicholas  IFalker  in  /iT/w/or^aforefaid,  in 
the  manner  abovefaid,  for  the  fpacc  of  one  year  and  a  lialf : 
but  during  all  that  time  conftantly  returned  in  the  eve- 
ning,  and  lodged  at  her  aunt's  in  Chevj  Magna  aforefaid, 
and  alfo  refided  with  her  aunt  there  on  Sundays  during 
the  faid  time  :  that  on  the  laft  Saturday  of  the  faid  fervice, 
the  pauper  covenanted  to  fcrve  the  faid  Nicholas  Ifalker  for  a 
Year,  for  the  wa^es  of  il.  los.  and  immediatciv entered  into 
ihefaid  fervice,  and  continued  tiiercin,  wi  th  the  faid  Nicholas 
JValker  in  tlie faid  parilh  of  Winford^  foreleven  months  next 
following ;    and  then,  upon  iome  difference  between  her 
and  her  faid  mafter,  they  parted  ;  and  (lie  was  paid  the  full 
proportion  of  her  faid  wages  for  the  faid  eleven  months. 
^Lee,  Chief  JuJIi^c^  and  Wright,  Jujlicc^  (aid,^Thcir 

V  4  onlj 
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R»x  V.       only  doubt  was,  *^  Whether  on  thcfc  firft  hiring^,  the 
^***'*^^*'*  '*  girl  was  to  be  confidered  as  a  hired  fervant  Within  the 
*'  a£ts  i  or  whether  fhe  was  to  be  confidered  as  a  weekly- 
"  labourer^  precederit  to  the  hiring  of  her  for  a  ycarr* 
But  Mr.  Justice  Dennison  faid,  he  had  no  great  diffi- 
culty :  for  he  thought  the  Court  Ihould  not  go  an  inch 
W  VM*  ^^'  further  than  they  did  in  the  Cafe  ofJynhoe  {a).      This  is  a 
little  girl  hirea  to  burl  dotli :  probably  twenty  fuch 
children  were  fo  hired.     The  hiring  was  for  a  week: 
Ihelay  at  home,  atid  was  at  home  on  Sundays.    This  was 
certainly  as  a  day-labourer  ;  not  as  a  fervant  in  the  fa- 
mily, and  part  of  the  family.     The  aft  of  parliament 
plainly  means  a  hired  fervant  who  is  part  of  the  family, 
wherever  he  lies.     I  know  this  clothworking  bulinefs  ; 
and  am  therefore  afraid  of  the  confequences  of  extendiixg 
thefe  fettlements  too  far.    Thefc  clothworkers  hire  perr 
haps  a  hundred  children,  in  different  parts  of  the  work : 
and  it  would  be  very  inconvenient,  it  the  hiring  any  of 
therp  for  a  year,  after  fome  time  of  fervicc  under  a  weekly 
hiring,  and  their  fubfequent  fervice  of  perhaps  only  a 
fingle  week  upder  that  yearly  hiring,  Ihould  gain  them  a 
fettlemcnt.— Mr.  Justice  Foster  tliought  the  cafeshad 
been  carried  full  hr  enough  already*     He  went  through 
the  courfe  of  the  a£ls  of  parliament,  ^nd  defcanted  upon 
them ;  and  ^ad  no  doubt  but  the  firft  hiring  ought  to  be 
ejufdcm  generis  with  the  lafb.      Now  a  hired  fcrvant  is 
always  under  thegovernment^difcipline,  and  controul,  of 
the  mafier,  even  on  Sundays.    But  this  child  was  not  at 
all  in  this  mafler's  fervice  either  on  nights  or  on  Sundays. 
The  otlier  Judges  concurring — (for  Lord  Chief  Jus- 
tice Lee  and  Mr.  Justice  Wright  were  fatisfied  by 
what  Mr.  Justice  DENKisoN^had  faid) — Per  Curiam, 
Botli  orders  were  affirmed. 

.     -  327.  Rex  V.  PFeyhillj  Hilary  Term^  33.  Geo.  2.  Burr. 

^    TlIU'u     ^-  C.   49I-— Two  jufticcs  removed  John  Pollard  Well 

yrar  cannot  be     ^.  /;'>    r*   m    *        r^      >    /» •       ^       rrr    H-ti*        rr  '^ i 

inferred  frcm  a  f^om  Corfe  Cnjile  m  Dorjctjhire  to  fVeyhill  m  Hants :  and 
boy's  being  the  fcffions,  upon  an  appeal,  confirmed  their  order.  The 
taken  into  a  fa-  fefts  were  Rated  by  the  feflipns  to  apppar  to  them»  on 
wMl'b^^d****d  ^^^  evidence  of  the  faid  pauper  Ctlic  only  witnefs  pro- 
lodVing,*and*"  duced  on  either  fide),  to  be  as  follow :  vi%.  That  ^omas 
made  to  run  of  /^^  deceafed,  refiding  and  being  legaliv  fettled  in  Cer/e 
€irands,  uniefs  Cajiley  about  the  year  17 11,  had  ifTue  tne  pauper;  who 
fome  ecntraa  qontinucd  there  with  his  father  till  he  was  about  eight 
appears.  years  of  age ;  at  which  time,  his  father  being  under  mif- 

Sce  poft.  Rc»  fortunes,  Roleri  Pyke^  Efj.  (fince  deceafed)  who  tlieii 
V.  wincanton,  jj^^j  jj^  ^^^  patifli  of  fVorth  Matraverfe  in  the  faid  county 

tick  St.7ohr  ^^  ^^^f'^^  ^^^  ^^  ^^^"^  *  ^^"^  ^^^^  ^^^^  belonged  \o 
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the  faid  Thomai  Weft  the  father  was  then  in  mortgage,      Kix  «. 
took  the  faid  pauper  into  his  family,  from  charity,  and  Withju., 
gave  bim  his  meat,  drink,  lodging,  and  clothes,  while  he 
continued  with  him  ;  which  was  about  two  years  in  the 
faid  parifh  of  Worth  Matraverft  aforefaid,  and  afterwards 
fourvears  more  in  the  faid  parifh  of  Weyhill  (to  which 
parim  the  faid  Mr.  Pyke  and  his  family  removed)  :    that 
neither  at  or  before  the  time  of  tiie  faid  Pyke%  taking  the 
pauper  into  his  family,  nor  at  any  time  after,  was  thers 
any  contrad  between  the  faid  parties,  in  relation  to  the 
pauper's  fervicc  of  the  faid  Mr.  Pyke^  or  his  continuance 
with  him,  or  to  any  wages  or  other  gratuity  to  be  paid  him 
therefore  :  that  during  the  pauper's  continuance  with  the 
f)id  Mr*  Pyke^  he  was  employed  in  running  of  errands 
and  doing  whatfoever  the  faid  Mn  Pylt  or  his  fervaqts 
thought  fit  to  bid  him :  that  no  wages  was  ever  paid  or 
given  him :  and  that,  in  the  pauper's  apprehennqn,  he 
was,  during  all  the  time  aforefaid,  at  liberty  to  quit  thc^ 
iaid  Mn  Pyke^.  or  the  faid  Mr.  Pyke  to  turn  him  off,  as 
either  party  (hould  think  fit :  that  the  pauper  quitted  the 
laid  Mr.  Pyke  and  the  faid  parifh  of  fFeyhilly  after  four 
years  relidence  there  as  aforefaid  ;    and  hath  done  no  tlSL 
to  gain  a  fettlement,  except  as  aforefaid.    The  feiTions 
were  of  opinion,  •*  That,  at  this  diflance  of  time,  a  hi- 
•*  ring  for  a  year,  agreeable  to  the  ftatute,  between  the 
**  faid  Mr.  Pyke  and  the  pauper  or  his  father,  ought  to 
**  be  prcfumed  5"  and  do  prefume  the  fame  accordingly: 
for  which  reafon  only  they  are  of  opinion,  and  do  ad- 
judge, that  the  fettlement  of  the  faid  John  Pollard  IVeJt    * 
the  pauper  is  in  the  faid  parifh  of  Weyhill  \    and  there- 
fore confirm  the  order  of  the  two  juftices.— Mr.  Glynn, 
who,  on  Thurfday  22d  November  1759,  moved  to  quafh 
thefe  orders,  faid,  that  tlie  fefSons  were  miftaken  in  their 
opinion;  and  had  no  right  to  make  this  prefumption, 
contrary  to  the  evidence.    Rule  to  (hew  caufe. — Mr. 
Gould,  on  behalf  of  Corfe  Caftle  parifh,  now  fhewed- 
caufe  againft  quafhing  them.     Upon  a  regular  fervice  for 
above  a  year,  a  hiring  (hall  be  prefumed  :    it  was  fo  in 
the  cafe  oetween  the  parifhes  of  Crediton  v,  Wincaunton  {a  )•  /  *  |^^  ^^  1^ 
In  the  prefent  cafe,  the  lad  continued  fix  years  in  the  habiunu  of 
fervice.     Wages  are  not  neceffary  [b) :    fo  the  cafe  jufl  Wincaomon, 
now  cited  proves.    The  pauper's  apprehenfion  do^s  not  ^'  ***•  ysj* 
vary  the  cafe :    and  fo  the  fame  cited  cafe  proves.    The  \^ig^a^,s  a 
only  witnefs  fpeaks  to  a  tranfaftion  when  he  was  but  eight  no.  107.  and 
years  old.     And  he  might  have  been  hired  out  by  his  the  cafea  there 
father,  though  not  by  himfelf. — Mr.  Norton,  ««/rtf,  cited,  page 301. 
for  Weyhill  parifh,  and  for  quafhing  the  orders.     A  hiring  (5)  see  poft. 
»  as.  cffential  as  a  fervice :  and  if  the  juftices  have  drawn  R«  v.  Hii* 

a  wrong  ^^**^ 
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Rfx  v.  a  wrong  judgment  upon  the  fafts  Hated,  tl^e  Court  will 
WxTHxLL.  quafh  their  order.  It  is  manifcft:,  there  was  no  hiring 
at  all :  Mr.  Pykc  took  the  pauper  into  his  family  from 
charity. — The  Court  were  clear  that  this  was  no  iiiring 
at  all,  no  contract ;  but  he  was  taken  out  of  charity,  % 
child  eight  years  old,  to  run  on  errands,  and  do  what- 
ever he  was  bid  ;  and  left  Mr.  Pyke  when  he  cahie  to  l)e 
fourteen,  ai\d  capable  of  doing  more  fcr\;ice.  And  it  is 
cxprefsly  ftated,  ''that  there  \vas  no  contraft /^^J  "  In* 
deed,  where  there  is  a  hiring  Hated,  the  Court  will  prc- 
fume  it  to  have  been  a  regular  one  (unlcis  the  contrary 
appears  j :  and  that  was  the  cafe  of  (klncounton*  A  ge- 
neral hiring  was  there  Hated  :  but  here  was  no  hiring  at 
all. — Per  Cur.  unanimoufly,  Rule  made  abfoiutc. 
Both  orders  quafhed, 

A  mfgrojavs  3^8.  Rcx  V.  Thames  Dhtcn^  Eajlcr  Tom^  25.  Geo.  3. 
brought  into  Editor's  A^SS, — T\vo  jufliccs  lemoved  the  pauper, 
this  country  by  C:harlGtte  Howe,  from  Thames  Dhton  to  Chdfea.  The 
^'llx^ltZ'  feffi'^ns,on  appeal,  quafhed  the  order,  and  ftated  the  fol- 
tlemcnt  by  fcr-  lowing  cafe : — Tlic  pauper,  Charlotte Howcy  was  bought  in 
Yicewiihhim  Amcriea  hy  Captain  Howe  as  a  negro  slave,  and  by 
bere;  for  iberc  hjni  brought  to   Evglayui  in    the  year   1781.      In  the 


"r"ucTCr''    month  oi~ November  1781  C^pta.n  Howe  went  to  live  in 
i)ofc"fu'bfirt[ne    ^^^^  parifh  of  Thames  Diiio.i^  and  took  thfc  pauper  with 


forfuch  pur- 

pofc  fubfirtinj,        .-  .  .  .--. 

btiween  thcni.   him;    and  llie  continued  to  live  with  him  then  in  llic 
capacity  of  bis  fcrvant  till  June  7,  1783,  on  which  day 
Captain  Howe  died.     Soon  after  the  death  of  her  mafter 
flic  was  baptized  at  Thamrs  D.iton  by  the  name  of  Char- 
lotte Howe,  'and  Ihe  continued  after  his  death  to   live 
with  Mrs.  Hour,  hh  wiv!v>vv  and  executrix,  who  after- 
wards removed  to  Cbclfca  ;    at  which  place  the  pauper 
continued  to  live  with  licn*  as  before  for  iivc  or  fix  niontiis, 
when  fhc  left  Mrs.  Hcur  :    during  the   whole  of  this 
time  file  was  childlcfs  and  unmarried.     She  was  removed 
to  Cl'clfea  on  having  fcrvcd  the  lail  forty  days  in  tliat 
parifh  :    the  removal  was  from  Thames  Ditton  to  Chnjl'ti, 
— Mr.  Palmer  flicweJ  caulc.     It  is  fufiicicnt   to  I'up- 
port  the  order  of  fclfions  to  obfcrve,  that  no  hiring  is 
ftated.     There  is  no  cafe  wlurc  the  Ctuirt  has  implied  a 
hii'-ing  :    they  have  only   in^piicvi   a  Jiirini;  for  a   vear, 
where  a  Wring  appeared,   hut  was  indctinite  as  to  time. 
But  it  is  manifcll  from  the  circumilances  of  this  cafe  that 

m    m 

(a^Vidc  Burr.  S.  C.  No.  itf^.R^x     yen*-,    fliouj^h  tKc  contrai5l  -vas  npt 
v.Jnl^.ibiunrsof  Rcrwic'icS:  Jc!in,H.     i;  .itt  cx^  l:vit. 
i;6c.   Itc-I^n  to  be  a  .^iiin|  for  a 

thcr^ 
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there  never  was  any  contraft  at  all. — T«f.  Couiit  dc-       R«^  »• 

Hiing  to  hear  the  other  fide,  Mr.  Lke,  Mr.  Mingav,  Tmamks  Dit. 

and  Mr.  G.  Bond  argiied, '  that  by  fair  conftruftion 

of  the  ftatutcs  relating  to  fcttlcmeiit  by  fcrvice  {a)  this  (a)  Vldeantc^ 

cafe  came  within  them,     The  principle  of  thofe  a£tspage3i5,  &c. 

was,  that  minute  periods  of  fcrvicc  Ihonld  not  give  afet- 

tJemcnt,  and  bring  a  burthen  on  a  parifli.     It  nuill  be 

where  the  parry  was  under  an  obligation  to  fervc  for  a 

length  of  time  not  lefs  than  a  year.     Slavery  was  defined 

by  Grotius  (h)  to  be  an  obligation  to  ferve  as  long  as  (^)^c  jaro 

the  mafter  found  maintenance.     This  doftrine  of  the  Belli  &  Pacii, 

Jaw  of  nations  was  not  contradifted  by  any  authoritv  in  ^^'  *•  ^^  s- 

the  law  of  Engla7id :    iucli  a  perpetual  contract  to  lerve  ^'  *5'  P*'^  ** 

.might  exift  in  this  country,  and  flavery  w^as  recognized 
by  feveral  ftatutcs  concerning  the  negro  trade.  To  fhcw 
that  the  mafter's  right  to  the  perpetual  lervice  of  his 

.negro  continued  in  this  country,  they  cited  i.  Black. 
Comm.  127.  and  425. ;  and  to  prove  the  analogy  between 
^egrobs  and  servants  they  relied  on  Chc:7j>berla:n  z\ 
Hm-vey  (t:)?  where  it  was  held,  that  trover  would  not  lic(0  Carilu  39^, 

.for  a  negro,  and  tliat  the  mafter  could  maintain  no  aftion 
for  taking  him  away,  except  an  aftion  per  quod  fcfvitium 
ami/it.  They  faid,  the  Court  could  not  hold  this  to  be 
no  fettlement  without  determining  tliat  a  ne^^ro  brought 
into  thi§  country  was  at  liberty  to  leave  his  mafter  at 
?nv  time,  which  had  never  yet  been  determined  ;  for  the 
cale  of  Somcrfct  did  not  go  fo  far.— ^Lord  Mansfield, 
The  cafe  of  Somerfa^  the  negro  Have,  goes  no  farther 
than  to  determine  that  the  matter  of  fudi  a  fervant  fhall 
not  have  it  in  his  power  to  take  him  out  of  the  kingdom 
againft  his  will ;    for  the  moment  a  man  lands  in  this 

•  country  he  becomes  a  fubjedl  of  it,  and  every  fubjeft  of 
this  country  is  intitled  to  the  freedom  of  perfonal  liberty. 
The  Court  in  their  determination  on  that  cafe  reafoned 
by  analogy  to  the  law  of  Villenage^  and  1  have  tried  many 
aclion^  brought  by  negro  flaves  againft  their  matters  for 
wages^  but  1  never  thought  myfelf  juftified  bylaw  in 
permitting  them  to  recover. — The  Counsel  for  the 
jP^ule  anfwered,  that  certainly  no  wages  were  due,  becaufc 
there  was  no  contra^  for  them,  but  4  fettlement  might 
be  gained  by  fervice  without  wages  ;  tliat  although  the 
term  ufed  in  the  ftatute  was  "  hinn^^\  and  the  contract 
^n  this  cafe  was  a  purchafe^  the  meaning  was  in  fubftanc; 
the  fame:  where  there  was  fome  rcverfion  left  in  tlur 
pwner,  it  was  a  hiring';  where  there  was  not,  it  wa..  :i 
purchafc.  The  confidcration  paid  to  the  feller  inci  id.-.i 
^c  wages  for  the  whole  life  of  the  flave:   the  conti^cfc 
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"^txv.       was  made  with  the  feller,  and  not  with  the  negro;   but 

Tkam&s  Bit-,  ^j^^j.^  ^^^^  feveral  cafes  where  one  perfon  may  contrafik 

e  1  vde '        ^^^^  another  fhall  ferve,  as  parilh- officers  (a),  and  the  fa- 

Si  'up*ge  ^  ^^^^  ^^  *  minor.     If  negroes  were  to  be  confidcrcd  as 

337»fed.  9»     villeins^  there  was  no  rcafon  to  fuppofe  them  not  objefts 

of  the  poor  laws  :   for  although  villeins  regardant  were 

taken  away  by  ftat.  12.  Car*  2.   c.  24.  vitieins  in  grofs 

remained  as  before*    If  this  pauper  bad  gained  no  fettle- 

mcnt,  it  would  follow  th;lt  atl  negroes  could  be  main* 

fained  only  as  cafual  poor^  and  in  tliat  charafter  they  cer* 

tainJy  woald  not  be  fo  well  taken  care  of. — Lord  Mans- 

riiLD.    This  cafe  does  not  admit  of  an  argument.    The 

Poor  Law  is  a  ff  ftem  of  maliy  afts  of  parliament.    It 

began  in  the  time  of  ^een  Eiizaheth^  perhaps  before 

vilienage  was  out  of  ufc  :  villenage  in  grofs  may  not,  per- 

bap?,  be  now  abolifhed ;  but  none  of  thoje  ftatntes  apply 

91  stU  to  villenage;  theLegiflaturcncverthought  of  ft.  To 

.  give  this  pauper  a  fettlement,  (he  muft  covne  within  the 

dcfcription  of  a  pofitive  law.     Her  being  black  or  aJUtve 

is  r^  objeSion,  out  the  ftatute  reqtxires  a  hiring :  there  is 

none  here,  and  therefore  the  cafe  is  not  withm  the  fta-t 

tute.*-The  order  of  ieffions  was  confirmed. 

A  ^  fivtirg  j2g.  JUx  V.  Si,  Mary  Guildford^  Eafter  Term^  25.  Geo,  Ji 

^T^y***  Editor's  MSS.— Thomas  Fully  having  a  derivative  fet- 
IS  irorki^  at  d«n«J^  i^  ^^'  Martin's  in  the  Fields,  veent,  at  the  age  of 
ii«  trade  for  hit  clcven  or  twelve,  to  live  with  his  uncle  in  tlie  parifli  of 
ftoar(*^iDdging,  South  Aftmsy  who  was  a  taylor ;  and  worked  for  him  and 
Ml  cloches,  but  learned  his  bufinefr.  At  the  expiration  of  two  years  lib 
Zl^flrV"^     tmcic  propofed  that  he  ihould  become  his  apprentice. 


9UI  ftfettfe-  ^^  ^^^^y  '^^^  ^^'^^  difference  about  it,  and  the  pauper 
refu&d  to  be  bound.  However  he  continued  To  live 
with  him^  working  in  and  learning  his  bnfinefs  till 
abotrt  the  age  of  feventeen,  and  was  provided  with  board, 
lodging,  and  neceflaries. — The  Sessions,  thinking  this 
a  fettlemcnt  in  South  MimSy  quafhcd  the  order  ot  two 
jnfticcs  removing  the  pauper  and  his  wife  from  St.  Mary 
Guildford  to  St,  Martins  in  the  Fields. — ^This  cafe  came  oa 
(*>  Ante,  page  immediately  after  Rex  v.  Thames  Ditton  (A) ,  and  Mr.  Syi- 
Sjorft  ji8«  TESTER,  who  was  to  have  fhewn  caufe,  laid,  as  the 
Court  had  declared  in  that  cafe  that  a  hiring  was  necef- 
fary,  it  was  impoffible  for  him  to  fupport  this  order  of 
fcffions. — The  Court  faid  a  hiring  was  certainly  ne- 
ccffary,  and  that  this  was  clearly  no  fettlemcnt  in  South 
Mims. — Order  quashed. 


330-  ^'^ 
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Jja  Rex  v*.SU  Matthew  Ipfwicb^  Mich.  Term^  30.  AmaBgoett© 
C«^  a.  3.  7ir»f  JR/^.  449.— Two  juftices  removed  Ed-  ?«  inn  with  «be 
mtnJ  StolUry  and  Jii^^  his  wife  from  Su  Nicholas  to  ^^"^^^^^ 
Sl.MaUbewj  both  in  Ipfwich\  which  order  was  afterwards  aOift  the  waller 
confirmed  bv  the  feflions,  fubje£t  to  tlie  opinion  of  this  who  wacia. 
Court  on  tne  following  cafe  : — About  five  years  ago,  «nd  comtmMi 
the  waiter  belonging  to  5,  Rihbandh  who  kept  an  inn  in  I^^J^"*^^ 
Jr.  Matibew^  being  ill,  fent  for  the  pauper  Edmund  StoU  Iun«teea*^ 
Itrj  (who  was  then  a  fingle  man,  and  legally  fettled  in  nondu :  ili« 
St.  Nicholas)^  to  affift  him  at  the  inn,  where  lie  (layed  as  waiter  went  a. 
helper  t»  the  waiter  about  fix  months,  and  then  went  ^*y »« thntoM 
away.    The  waiter  being  again  taken  iU,  fent  for  the  XhJteJ^ 
pauj^r  t9  help  bim^  which  he  did ;  and  he  continued  in  coatimied  %» 
the  iim  as  boot'-catcher  for  nineteen  months,  during  fisrveat  he  haA 
which  dme  he  lodged  and  boarded  there,  and  was  to  be  *>«  ^c*«« 
latisfied    by  the  gentlemen  who  came  to  the    houfe.  TJ**°"  "•^^ 
S^bandsVittJi  of  his  being  there  the  night  after  he  came,  mfoTw2* tha 
but  nothing  pafled  between  him  and  the  pauper  at  the  mziXer.    Thia 
time.    The  waiter  who  fent  for  the  pauper  continued  in  rervicc  wUi  wm 
the  fervice  of  Ribbands  till  about  July  in  the  next  year,  ***"*f*^V 
when  he  went  away,  and  the  pauper  continued  there  till  ^Xolms^ 
*he  Qjriftmas  following ;  when  Ribbands  and  the  pauper  Urif^^ovzytax^ 
having  fooie  difpute,  the  former  told  him  to  go  away,  cithu-exprefsor 
ttpon  which  he  aflccd  Ribbands  to  give  him  fometliing  implied,  and  ha 
for  the  time  he  had  been  there.     Ribbands  replied  he  '^"^^^iTT! 
ihould  not  give  him  any  thing,  as  he  had  made  no  agree-  ^^  ^ 
ment  with  him :    but  on  being  preifed  again  to  confider 
his  ficuation,  he  not  having  any  thing  to  help  himfelf. 
Ribbands  gave  him  two  guineas,  and  fent  him  away, 
and  the  pauper  then  left  the  houfc.    The  pauper  cou- 
fidercd  himlclf  not  as  a  fervant  to  Ribbands^  but  as  af- 
fiftantto  the  waiter,  and  thought  himfclf  at  liberty  to  go 
away  when  he  pkafed  :  he  faw  Ribbands  fomctimcs,  who, 
if  a  gueft  wanted  his  boots,  told  the  pauper  to  get  them, 
and  at  other  times  fent  him  on  errands. — Partridge 
aiid  Jokes  Adair,  in  fupport  of  the  order  of  feflions^ 
contended,  that  the  pauper  gained  a  fettlement  in  5/.  Mat* 
tbew^s  by  ferving  nineteen  months  under  an  hiring  with 
Ribbands:   for  uiough  there  was  no  perfonal  communi- 
^tion  between  them,  vet  tlie  waiter  may  be  confidered 
M  the  agent  of  his  mauer  in  tliis  refpeft,  and  then  fuf- 
"ficicnt  appears  in  the  cafe  to  fhew,  that  tlierc  was  a  gene-^ 
^al  hiring^  under  which  the  pauper  might  gain  a  fettle- 
*ttcnt     And  the  eiccuraftance  of  the  mafter's  knowing 
^at  the  pauper  was  in  his  fervice  on  the  fecond  day, 
amounts  to  a  confirmation  of  the  i&  of  his  agent.    With 
^fpeft  to  any  agreement  between  the  matter  and  the 
pauper  being  negatived  by  the  cafe,  that  only  means  that 

ther* 
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Rf.x  t».       there  was  no  ngreement  /or  wages.    But  as  the  mallei 
St.  Mat-      availed  himielf  of  the  fervice  of  the  pauper  during  the 
iicT  ^^'     whole  time,  the  latter  might  have  recovered  a  rccom- 
pence    from    the    former   on    an    implied   agreement. 
Though  even  if  there  were  no  wages,  that  would  not  de- 
feat the  fettlcment.     But  even  if  it  were  doubtful  whe- 
ther the  pauper  was  to  be  confidercd  at  firft  merely  as  an 
afliftant  to  the  waiter,  yet  for  the  laft  fix  months  he 
muft  neceffarily  have  been  the  fervant  of  Ribbands  (tht 
T/aiter  being  then  gone) ;  and  as  he  continued  in  the 
fame  fervice  after'  the  waiter  w^ent  as  before,   without 
making  any  new  agreement,  the  latter  fervice  is  a  ftrong 
prefumption  of  a  general  hiring  from  the  beginning. — 
'        Bearcroft  and  Hay,    controy    were  Hopped  by  th(8 
Court.—I.oRD  Kenyon%   Chief  Jvjiice,      There  never 
was  a  cafe  like  the  prefent  in  which  a  hiring  was  pre-» 
fumed  by  retro fpcft.     In  the  cafe  indeed  of  Rex  v.  I^tiV 
{a)  Burr.  S.  C.  Uuicffcr  (a)^  a  conditional  hiring  with  a  proper  fervice  was 
^9'  held  fufficient  to  gain  a  fcttlement :    but  there  thei*e  was 

See  port,  fcfiioojjj^  exprcfs  hiring  by  the  mafter  when  the  pauper  firft 
entered  into  the   fervice.     To   fome  of  the   pofitions 
which  have  been  laid  dowfl  at  the  bar  I  pcrfeftly  accede: 
as,that  there  is  no  ncccllity  for  an  hiring  by  the  mafur 
himfdf :  that,  if  there  be  an  hiring,  it  fhallbe  prcfurned 
to  be  an  hiring  for  a  year,  unlcfs  fomething  appear  to 
flicw  that  the  contrary  was  intended  ;  and  that  wages  arc 
not  ncceflary  to  confer  a  ftttlemcnt  on  th^  fervant.     But 
the  foundation  of  the  argument  here  is,  that  the  pauper 
was  the  fervaiit  of  Ribbands  :  now  that  is  exprefsly  ne- 
gatived by  the  facls  of  the  cafe.     For  it  is  flated  tliat  the 
Wxiiter,  being  ill,  fent  for  the  pauper,  who  went  as  help- 
er to  the  waiter ;  and,  after  flaying  there  fix  months,  went 
away  :    and  that  the  waiter  being  afterwards  taken  ill 
again,  fcut  for  the  pauper,  who  went  a  fecond  time  to 
pcfiformShe  bufincfs   tor  the  waiter:      And  here  the 
queftion  arifes,   upon  the  determmation  of  which  this 
cafe  muft  turn,  In  what  fituation  was  the  pauper  at  that 
time  f     The  cafe  ftates,  that  he  came  there  as  helper  to  the 
ivaiter  ;  and  there  is  nothing  in  the  cafe  frtfm  whence 
we  can    ir.fcr   that  he   was    the    fervant  of   Ribbands* 
Therefore  down  to  the  time  when  the  waiter  went  away, 
it  is  impoflible  to  fay  that  there  was  any  agreemcntvbe- 
tvveen  Ribbands  and  tl)e  pauper.       It  is  true',   that  ws 
cannot  refer  the  hft  fix  months  of  the  pauper's  fcrvjcc 
to  any  thing  but  a  contraft  with  Ribbands :  but  that  is 
not  fuflicient  to  give  a  fcttJemcnt.     If,  indeed,  the  pau- 
per liad  been  before  in  Ribbands^  fervice,  and  had  then 
lived  under  a  yearly  hiring,  making  in  ihc  whole  a  years 

ftrvice> 
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Wee,  that  would  have  gained  him  a  fcttlcment.     But      Rex«. 

fere  was  no  contraft  with  Ribbanfisy  either  exprefs  or  ^'*'-  ^^'^' 

implied,  until  the  laft  fix  months.     The  cafe  ot  Rex  v.  ^"J'^  *'** 

Wejhill(a)  is  not  unlike  this:  there  indeed  the  pauper       „' 

wa?  taken  out  of  charity ;  "but  in  that,  as  well  as  in  thc^^^ 

prefcnt  cafe,  the  pauper  was  taken  in  fuch  a  fituation  as/Rt'cpagesa** 

adadcs  mi  hirhig  by  the  mafter.     In  cafes  where  the  pi.  327. 

nature  of  the  fervice  implies  an  hiring,  the  Court  will* 

nife  fuch  implication :    but  the  nature  of  the  fervice 

kre  implies  the  revcrfe.     Small  circumftances  indeed 

have  been  held  fufficient  to  raife  a  contraft;    as  where 

the  mafter  told  the  pauper  to  go    **  into  Ned  HiU\ 

"  place,"  it  appearing  that  Ned  Hill  had  lived  there  as 

a  yearly  fervant:    but  it  is  to  be  obfcrved,  that  in  that 

cafe  there  was  fome  converfation  between  the  mafter  and 

the  fervant  rcfpecHng  the  contraft  ;   but  here  there  rf^ 

noiic.— Pes.  Curiam,     Rule  abfolutc. 


IV.  Of  general  hiring^ 


thoot 


ive« 
im- 


331.  WanJfvjorth  v.  Putney^  Eaftcr  Tcrm^  I3.  Gee,  t.Khojpml 
ilf^\«— Special  order  of  feliions  ftates,  That  ^.  tlief<^rvicc  wit^ 
pauper,  at  fourteen  years  old,  went  to  live  with  Mn?"y^^J*j['?'^^'"" 
Falconer  in  Wandjworth  in  1726,  where  he  had  meat, '^^^^jelte  him 
drink,  and  lodging,  and  Mr.  Falconer  bought  him  ninethaiifl.e  ftaycd 
Jhirts ;  and  in  about  fix  weeks  or  two  months  aftcra  year  be  wewid 
his  firft  coming,  Falconer  told  him  that  if  he  ftayed  aK'''*^*"*"**'''^ 
year,  and  behaved  himfelf  well,  the  next  year  he  would "/^^jj^jj^^^^^^^ 
give  him  a  full  livery  and  wages ;  and  that  afterwards  hcpiicd  icntr^l 
lived  a  year  and  four  month's  witli  Falconer ^  and  lived  mhWing  for  a 
tlie  whole  with  Falconer  in  fTandfivorth  one  year  and  Cx>'^^' 
months,  and  then  parted  from  Falcmer^  and  received  ftom^;  ^'  ^j^*^ 
Mr.  Snellingy  Falconer'* %  partner,  one  guinea  and  a  half  j  and,  •  *  '  * 
that  there  was  no  other  contraft  for  hiring  appeared,  or 
payment  of  money,  otherwife  than  as  above:  therefore 

the  fcffions  allow  the  appeal  of //^/7;i^a'jr/^parifli,  and  quafh 
theordcr  of  two  juftices  for  removal  from  Putney  to  IFdndf- 
^*orth. — Chief  Justice.    There  is  no  doubt  at  this  time 
of  day  to  be  made,  but  that  in  order  to  gain  a  fettlement 
there  muft  be  a  hiring  for  a  year.  The  queftion  is,  Whether, 
in  point  of  conftruftion  of  the  faft  returned  in  this  or- 
der, it  does  amount  to  a  hiring  for  a  year  ?    It  is  not  ftatcd 
in  the  order  that  there  was  an  exprefs  hiring,  and  it  is  ob- 
jefted  that  this  cannot  be  confidcred  as  aiiiring  which  im- 
ports a  contraft ;  fornothingisfaidinthisordcroftheaffent 
ofthcboy.  Btttthe  queftion  is,  Whether  the  contraft  after- 
wards 
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WAi*BswotT«  wards  is  not  aa  aflent  in  point  of  fa£t,  as  much  as  if  ho  had 
••  '"»»^^-  aflcnted  at  the  time  ?  In  the  cafe  of  New  fVtndfor  the 
order  ftated,  that  J,  was  hired  mJuguft  1731  to  (ervc  fi» 
biit  was  not  hired  for  any  determinate  time,  and  that  fhe 
was  to  have  5I.  a-year  wages  ;  that  (he  was  to  be  one 
month  with  B.  upon  liking,  and  that  B.  might  difcharge 
her  at  a  month's  warning,  or  on  paying  her  a  month's 
wages :  tliis  is  all  that  was  ftatcd  to  prove  a  hiring  for 
a  year  ;  for  as  to  the  ferviceit  is  immaterial  whether  it  was 
one  or  feveral  hirings ;  and  by  H  ard  wic  ke,  Chief^Juftice^ 
ft  TOT.  Cur.  this  did  amount  to  a  hiring  for  a  year  ;  and 
in  that  cafe  was  cited  the  cafe  oiLidney.  A.  was  hired  for  a 
quarter  of  a  year,  and  if  the  fervant  and  mafier  liked 
one  another,  die  fervant  was  to  continue  for  a  year,  and 
to  have  3I.  wages ; .  that  (he  continued  for  a  Year,  and  it  was 
held  a  good  Settlement :  now  thefe  cafes  leem  to  be  very 
firong,  tliat  it  is  to  be  coniidered  as  a  hiring  when  the 
conditions  are  performed ;  for  if  he  behaved  well  he 
was  to  have  an  additional  reward,  for  he  had  a  reward 
before,  which  was  his  meat,  drink,  and  lodging,  and  the 
nine  fliirts  :  therefore  upon  thefe  authorities  I  tliink  this 
is  a  hiring  for  a  year  within  tiie  fiatute ;  for  if  we  go 
only  according  to  the  ftriiEl  words,  that  a  man  muft  hire 
cxprefsly  for  a  year,  we  Ihall  defeat  a  great  many  fettle- 
ments;  and  as  this  was  a  conditional  hiring,  and  the 
condition  performed,  I  think  it  is  an  abfolute  hiring  for 
a  year. — Page,  Juftice.  This  before  the  promife  was  no 
hiring,  only  he  was  taken  upon  charitv,  and  afterwards 
the  mailer  promifed,  if  he  behaved  well,  he  would  do  fo 
and  fo :  this  feems  to  me  not  to  be  a  hiring,  only  a  pro- 
mife of  reward. — ChapplEj  Jufiice,  This  is  certainly  a 
hiring,  but  there  is  fomc  doubt  foi:  how  long ;  the  aft  of  par- 
liament requires  a  hiring  for  a  year :  at  firithe  is  under  no 
contract,  but  has  meat,  drink,  and  lodging,  during  his  con- 
tinuance with  Falconer 9  and  Falconer  told  him,  that  if  he 
llayeda  year  and  behaved  well,  the  next  year  he  would  give 
him  a  full  livery  and  wages.  Now  it  feems  to  me  the  boy 
was  at  liberty  whether  he  would  ftay  or  not,  and  there  was 
no  obligation  upon  him  to  ftay  a  year;  hemight  if  he  would, 
and  if  he  did  ftay  and  behave  well,  then  the  next  year  the 
c.ontraft  was  to  take  place :  this  is  a  contraft  by  his 
flaying  the  year ;  but  there  is  no  fervicc  for  a  year  under 
any  contraa ;  here  was  a  hiring  for  a  year :  fervicc 
may  be  under  different  hirings,  but  it  muft  be  under  fofljd 
contraft  or  contrafts,  and  tor  a  year;  therefore,  as  this 
contraft  did  not  commence  till  the  next  year,  I  am  in 
doubt  whether  tliis  is  fuch  an  hiring  and  fervicc  for  a  year 
as  theadt  requires.'— Chief  Justice.    I  apprehend  that 


lETTLEiyrENT   BY  RIRINO   AKD   SERVICE.  «         337 

7diere  bea  contraft  for  a  year,  it  is  no  matter  whether  Wanpswpitit' 

die  fervice  is  under  the  particular  contraft;  fof  all  the  law  v.  PuTasr. 

requires  is,  that  he  (hall  be  a  hired  fervant  j  and  the  rea- 

fon  is,  becaufc  he  fliall  be  intitled  to  a  fettlement,  if  any 

body  will  put  fuch  a  confidence  in  him  as  to  hire  him  ^ 

and  the  reafon  he  is  intitled  to  a  fettlement  on  account  of 

the  fervice  is,  becaule  of  the  benefit  the  parifh  receives 

by  his  labour:   the  cafes  are,  if  one  is  hired  for  half  a 

year,  and  ferres  the  half  year,  and  afterwards  is  hired  for 

Jt  year,  and  fcrves  half  that  year,  it  will  be  fufficient  if  hu 

fcrve  a  year  in  the  whole  {a), — Page,  Juftice,  He  was  not  (*)  Sec  tlw   • 

t  fervant  under  any  hiring  for  a  year.  Cur.  advifare  vult.  ^^^^r^^ 

This  cafe  being  argued  again,  The  Chief  Justice  faid,  hirhg!^^^^ 

It  is  nowhere  ftated  that  the  boy*  was  a  fervant,  but  feaion  ix. 

only  that  he  lived  with  Falconer ;    this  is  not  a  proper 

manner  of  fiating  the  faft  ;  they  (hoiild  ftate  whether  he 

was  a  fervant  or  not :  indeed  1  have  no  great  doubt  but 

be  was  there  as  a  fervant.  The  main  queftion  is,  Whether 

bere  is  fufficient  for  the  Court  to  fay  this  is  a  hiring  for 

*year?    There  is  no  doubt  but  there  rauft  be  a  hiring  for 

<  jr^tfr,  and  afnvke  for  a  yedr^  to  make  it  a  fettlementi 

The  aa  is  3. 6^4.  IVill  fef  Afory,  c.  1 1.  f.  7.  {h)    •«  If  anv  W  Aiitci  |Migi 

•*  unmarried  pcrfon,  not  having  a  child  or  children,  Ihall  S'^i  P*»  3»»^ 

**be  lawfullv  hired  into  any  parifli  or  town  for  one  ycar^ 

**fuch  fervice  (hall  gain  a  fettlement  without  notice/* 

The  conftruftion  of  the  aft  has  always  been,  that  if  one 

M  hired  for  a  year,  the  vfoxA^  fuch  fervice  arc  anfwered 

by  a  fervice  for  a  year,  though  it  is  not  purfuant  to  th^ 

kiring ;   that  is,  any  fervice  where  there  is  a  hiring  for 

^  year.    By  the  fubfequent  aft  8.  {^  o-  JVilL  3.  c.  30.  {c)  W^  ^^l^J^ 

*^cy  do  not  gain  a  fettlement  unlels  they  continue  in  ^'  *  ' '    ^^'" 

tbc  fame  fervice  for  a  whole  year :  this  has  been  held  an 

explanatory  aft,  and  though  it  is  to  be  conftrued  ftrift- 

ly>  yet  not  fo  but  that  the  intent  may  be  anfwered :   fa 

^bcre  a  fervant  is  afligned  to  the  afhgnees  of  a  farm, 

^t  is  confidered  as  the  fame  fervice,  being  under  si  / 

contraft  whereby  he  is  bound  for  a  year  (d)*  The  queftion  {i)  Ai  to^*- 

then  is.  Whether  this  is  a  hiring  for  a  year?     I  fhall*''*!^**'^'* 

^•^c  it  that  he  was  there  as  a  fervant,    and  a^  ^^ .^""^I^^m^^ 

fervice  had  been  dated :   if  it  is  not  to  be  confidered  inxj. 

tbat  way,  the  order  muft  be  fent  down  again  to  the  fef- 

80ns :  this  feems  to  be  the  common  and  ufoal  way  of 

^Wng,  a  general  retainer  pf  a  fervant,  (hough  there  isna 

particulat  time  agreed,  and  a  hiring  for  a  year ;  then  it  is 

that  Falconer  told  htm  if  he  ftayed  a  year  and  ))ehaved  well^ 

^^e  next  year  he  would  give  him  a  full  livery  and  wages- 1 

^e  comes  and  ferves  him.    This  muft  be  confidered  as  a 

biring  for  a  year,  though  not  particularly  £ud  fo,  and 
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Wandsworth  \xc  ftayed  with  him  aboVc  a  ycfar  after  this ;   fo  that  is  t 
♦.  PuTMEY,.  fcrvicc  for  more  than  a  year.-    In  Rex  v.  Lidney  {«)  there 
^.'**  ^^"    was  no  hiring  for  a  year,  only  for  a  quarter ;    and  if 
*«  Conditional  ^^^X ^^^^  ^^  ^^  *^  Continue  for  a  year,  and  to  have  three 
4i  Hiriog."       pounds  w^ges :  fo  there  was  no  exprefs  hiring  for  a  year» 
.  but  for  a  quarter  only  ;  and  there  the  fervant  liking  and 
continuing>  it  was  determined  that  it  wasf  a  hiring  for 
a  year.     So  in  Rex  v.  JVindfor  it  was  no  exprefs  hir- 
ing for  a  year)  only  hiring  to  ferve  B.  and  to  have 
live  pounds  a-year  wages.    As  here  is  an  agreement  to 
give  a  fervant  livery  and  wages,  I  don't  know  that  it  is 
iitcefTary,  in  order  to  make  it  a  good  hiring,  that  the 
quajiiutri  of  wages  muft  be  agreed :  if  the  words  tliat  **  he 
"  would  give  him  a  livery  and  cloaths"  arc  a  retainer,  this 
(0  Co.  Lit.  47.2s  a  good  hiding  for  a  year  (^A^.    Upon  thefe  cafes  of 
hiring  we  mufk  confidcr  thefe  contrails,  which  don't; 
ipecify  any  time;   b«)t  where  it  is  a  hiring  generall^f 
it  is  to  be  underilood  as  a  hiring  for  a  year.     If  this  tf 
a  good  hiring  foi:  a  year^  then  there  is  fufRcient  to  mako 
h  2i,  fettlement,  for  there  appears  to  be  a  fervice  for  a  year^ 
taking  it  that  he  was  there  as  a  fervaat :   I  confefs  that 
is  not  clearly  ftated,  but  they  have  fpecified  the  livery 
and  .wages,,  and  this  looks  like  a  ferrice.~PAGK,  J^Jl'ice^ 
I  am  of  the  fame  opinion;    a  hiring  generally  is  to 
be    taken   for  a  year,    without  mentioning   the  year 
particularly.— Chapple,  Jiifthe.     I  think  this  a  hiring 
for  a  year ;    it  was,  if  hj^  ftaid  a  year  and  behaved  well, 
the  next  year  he  would  give  him  a  full  livery  and 
wages;  here  the  year  is  fpecified;    and  he  lived  with 
h\tti  fixteen  months  afterwards ;  fo  that  tliis  feems  to  be 
a  plain  contra£t,  as  t)>e  event  did  happen,    that  he  did 
Hve  with  him  for  a  year,  fo  the  hiring  is  good  as  to 
the  fervice.  It  is  not  material  that  we  i^ould  be  informed 
.    when  the  firft  contra£t  began  or  was  determined,  fo  that 
there  clearly  appears  to  be  a  fervice  under  fomc  contra^; 
the.  year  fhall  commence  from  fuch  a  declaration  of  the 
mailer,  and  he  ferved  a  year  above  that.— Wr  i  GWVjJuf*. 
'         tice^  T  here  is  a  doubt  that  this  is  a  hiring,  but  the  queiuon 
is,  When  it  is  to  commence,  whether  from  the  time  of  the 
difcourfe,  or  from  the  end  of  the  year  ?  and  the  whole  de- 
pends upon  that,  for  tliere  is  no  hiring  for  the  firft 
year,  and  fo  it  is  no  fervice  at  all  unlefs  it  is  under  fbme 
hiring,  contraft>  or  retainer  :  next  year  was  tlie  year  af- 
ter that  in  which  he  was  to  ftay  and  behave  well,  io  that 
^fter  the  commencement  of  the  next  year  he  only  ferved 
fix  roontlis,  and  fo  there  is  no  fervice  for  a  year  under  a      ^ 
hiring  ;  for  in  Lidney  v.  Siroude^  and  IVindJor  v.  IVick*      J 

iam  there  was  an  a£tual  hiring  ftated.    1  ow  n  I  have  iortic 

difficulty 
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difficulty  to  colIeA  a  hiring  from  this  order,  for  the  firij  Wandsivoitv 
year:  thereisno  doubtbut  that  is  a  hiring  upon  thewords  ^•^»rii%r. 
"  next  year  be  would  give  him  a  full  livery  and  wages ;" 
bat  if  there  is  no  hiring  forthe  firfl  year,  there  is  no  fervice 
fcr  the  firft  year ;  and  fo  adefeft  of  fervice,  it  bcingonly  fix 
months  after  the  firft  year  :  therefore)  as  at  prefent  ad vifed, 
I  think  this  is  not  a  fettlement. — Chief  Justice.  If 
•nc  is  hired  from  Michaelmas  to  Cbrijimasy  and  ferves  that 

£arter>  and  then  is  hired  from  Chrifinias  to  Chriftmasy  and 
ves  three  quarters  of  that  upon  the  fecond  hjring  for 
a  year,  this  is  a  good  fe]tlement,  for  it  complies  with  the 
aft,  being  hired  for  a  year  into  a  parifh  {a) ;  and  it  was  a(*).  ^^^  po^ 
fufEcient  fervice,  as  tliere  had  been  a  hiring  for  a  year.  ^*^^^*®"  »*• 
The  Legiflatare.had  two  reafons  for  making  this  a  qualifi- 
ation  for  a  fcttkment.  First,  The  credit  of  being  hired 
for  a  year*    Second,  The  benefit  to  the  par  i(h  by  an  aft  ual 
fervice ;    and  fo  in  this  cafe  it  is  anfwered,  it  here  is  a 
hiring,  and  an  aAual  fervice  for  a  year :    but  when  the 
ibrice  is  precedent  to  die  hiring,  and  contraA  for  the 
fervice,  whether  that  fhould  gain  a  fettlement,  I  do  not 
luiow.    If  this  h?td  been  properly  ftated,  we  might  iiave 
judged  of  it;    fo  it  is  the  oeft  way  to  fend  it  down 
^n,  and  if  it  appear  he  lived  the  firft  year  under  any 
contraft)  the  pron>ifing  to  give  him  a  full  livery  and  wages 
the  next  year,  aiboonts  to  a  hiring  for  a  year,  and  the  ^ 

fervice,  part  in  one  year,  and  part  in  another,  will  be  fuffi- 
cient :  I  fhall  never  <;onfent  to  quafh  this  order  as  it  now 
flaads. — Upon  which  it  was  ordered  to  bo  fent  down 
ifgain  to  the  feffions  {a). 

332.  Re^  V.  Wlncflitnion^  Hilary  Ternty  24.  Ggo.  2.  Burr.  A geneFrnf  btrkg 
-S,  u  299-— Two  juftices  made  an  order  for  the  removal  (hail  be  con- 
<rf  yohn  Forward  and  Sarah  his  wife,  and  Martha  and  ^f^^  to  bt » 
S»ab  dieir  two  children,  from  Credlton  in  the  county  of '***''"5^^ 
Ikwn  to  fPhtcatmton  in  Somsrfetjhire :  and,  upon  appeal,-^'**'* 
the  (effions  confirmed  that  order.      Whereupon  this 
fpccial  cafe  is  fiated.—- ^^i^/i  Forward  was  born  in  ff^»^ 
tmmiM,  where  he  lived  with  his  parents  until  his  age  of 
imnteen ;  when,  being  informed  that  SamuellVlUiams  of 
OmrlioM  Horethome  Wanted  a  ftout  boy,  he  went  and  of- 
fmd  to  ferve  him ;  and  -the  faid  JVilUams,  liking  him, 
iibed  the  pauper  to  ferve  him  in  huft)andry,  and  agreed 
to  give  him  meat,  drink,  waftiing,  and  lodging,  and  cloaths 
wbn  wanted ;    but  no  particular  time  was  agreed  on  ; 
tad  the  pauper  apprehended  his  mailer  might  turn  him 

(«)  The  rtcords  hate  beeo  fearch-    this  ctfe  eter  came  before  the  Court 
^\  ^t  it  does  not  sppetr  whether    a^aiiu  Scepoft.  pag?  340^  note  (^), 


34<>  StttLEMENT    BY   HIRING   AND  SBRVICB.' 

R»*  ••      off,  or,  he  might  have  gone  away  from  himi  at  their  pic 
WfitcAUN.    fure;  neverthelefe,  there  was  no  agreement  for  that  ptlr- 
•     pofc :  that  thereupon  the  pauper  contintied  with  and 
ferved  the  faid  fVtUiams  in  Charlton  Horeth&me  aforefaid 
for  two  years  and  a  half;  and,  at  the  end  of  the  firft 
three  quarters  of  a  year,  wanting  cloaths,  his  mafter  pro- 
vided deaths  for  Iiim ;    and  fo  afterwards,  when  he  had 
occaiion  for  cloaths :  that  the  pauper  afterwards  removed 
into  the  faid  parifh  of  CreJiton;   bat  having  gained  no 
fettlement  there,  was  removed^  with  his  faid  wife  and 
family,  by  virtue  of  the  faid  order.    This  court  are  of 
opinion  and  do  adjudge,  tliat  the  faid  pauper  gained  no 
fettlement  by  fuch  fervice  in  Charlton  rlorethorm  afore* 
faid ;  and  do  therefore  ratify  and  confirm  the  faid  or- 
der, &c.    A  motion  was  made  by  Mr.  Gapper,  to 
quafli  this  order.    The  queftion  was.  Whether  this  be 
(«)  Ante,  page  a  fettlement  within  the  3.  &  4.  ^.  (if  -4^.  c*  11.  {a)  i  To 
316,  pi.  31 1,  prove  that  a  general  hiring  is  a  hiring  for  a  year,'  Bro. 
Jbr.  title  Labourer^  pi.  20.  was  cited  ;  which  mentions, 
that  by  the  ftatute  of  Labourersy  24.  Edw.  3.  c.  i.  ^iltbei 
fotens  in  cHrtore lioit  fnver.     And  Hankford  faid,  *•  that 
"  every  infant  of  twelve  years,  retained,  ought  to  fervc.'* 
And  **  Si  Jeo  face  covenant  oue  un  de  moifcrver^  il  vieu'^ 
"  dra  en  mon  fervice  pour  un  an  entier^^     So   alfo    Lord 
(&)Co.Lit.      Coke  fays  (^},    'Mfa  man  retain  a  fervant  generally, 
42.  b,  u  without  expreffing  any  time,  the  law  ihall  conftruc 

**  it  tb  be  of  one  year ;  for  that  retainer  is  according 
(c)  Ante,  page ««  to  law."    The  ad  of  8.  &  9.-^//.  3.   c.   30.  (J 
3x6,  pL  313.    Qj^iy  requires  a  fervice :  the  liiring  depends  upon  3.  &  4» 
(</)  Ante,  pag«/F.  IS  M.  c.  II.  {d).    Now  here  is  an  exprefs  fervice 
316,  pi.  312;  ftated.     So  that  the  only  queftion  is  upon  the  hiring. 
The  modern  cafes  cited  were  CrowUnd  v.  St.  jfohn  Bap* 
0),  ViDcr,       tl/f  (it),  where  it  was  faid  he  ferved  for  a  year;  tlic  or- 
J|^**>*'^?^"  dcrwa^  held  good;  for  the  law  prefumes  he  was  hired 
••Poor.^'         iorz  year:   and  feffop  v.  AfiJJenden  { f  )j  where  Sarah 
Barnes  csLtne  as  a  hired  fervant,  and  lived  with  her  fe- 
is»  pil*?!***^*  ther  for  a  year  in  a  little  cottage  at  Miffinden  ;  the 
^  father  gave  her  los.  a  year,  and  wliat  elie  flie  oovld 

get;   Ihe  was  holden  to  be  fettled   at  Miffcndm:  and 
(f )  Ante,  page  Rex  ^.  Inhabitants  of  Putney  (/).     Thcfe  were  cited  to 
%ii%  Pl  33'*    proYCy  that  a  general  retainer  is  a  retainer  for  a  yesLT(i)' 
The  counfel  who  now  (hewed  caufe  argued,  that  this  was 

{/&)  KoTt,  This  p«int  was  (in  JusTtctLtv,Mt.  JasTictP4««f 

Micfa.  TernA  1741,  15.0.1.)  u-  andMa«JvsTiciWaxciiT|thoi>s^ 

ken  iter  gramed  aikI  luxioubted  in  (he  cafe  itfelf  was  never  decenmfled» 
liiis  laft-ciccd  eifct  ky  Uas  Cmxp 
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•nly  a  hiring  at  will ;  though  they  admitted  th^t  the  old      R'*  «'• 
books  do  prove  that  a  general  hiring  is,  upon  the  ftatute  Wiwcauk- 
of  Labourers,  a  hiring  for  a  year.    But  yet  the  circum-r        ^° 
ibnces  of  the  hiring  may  Ihew  the  intention  to  be  other-r 
wife.     And  this  hiring  feems,  upon  the  circumftanqes  of 
it,  to  be  only  at  the  will  of  each.    The  rule  is  not  to  be 
taken  fo  ftridtly  and  abfoiuteiy ,  as  that  it  cannot  be  other- 
wife;  but  only  that,    prima  facie ^  a  general   hiring  is  a 
hiring  for  a  year, — Lord  Chief  Justice  Lee.  .It 
is  agreed,  that  a  general  hiring  is  a  hiring  for  a  year, 
according  to  i.  Inji.  42.  b.     Therefore  the  only  queftioii 
is,  Whether  the  circumftances  of  this  cafe  Ihcw  an  in* 
tention   to  the   contrary  ?     The  apprehenfion  of  the 

ruper  is  Hated  indeed  to  have  been  to  the  contrary  :  but 
is  alfo  ftated,  that  there  was  no  agreement  for  that 
parpofc.  His  jordlhip  faid,  he  did  not  fee  any  cir- 
cumftances to  vary  it  from  the  general  rule,  which  has 
been  and  muft  be  agreed.  The  three  other  Judges  were 
of  the  fame  opinion,  •— Per  Curiam.  Both  orders 
^uaibed* 

333.      Rix    V.     Berwick    Si.  John^   Eafter  Term^  33.  A  gentleiiMn, 
Gio.  2.     Burr.  B.C.   502. — ^Two  juftices  remove  jB^/i- ^^o^«  ^''^'^ 
)(min  Beach  and  Mary  his  wife,  and  ElixaUth  and  ^il-^^^^^^^^l 
Ham  their  children,  from  Hanley  to  Berwick  St.  yohn's  :  was  gone  away, 
And  the  feflions,  upon   an  appeal,  confirmed  this  or- raM  to  the  pau. 
der;  ftating,  that — Some  time  in  September   1756  the  w  **  Do  you 
pauper,     Benjamin    Beaehy    being    then    an    unmarried'* '*^*****'^*„ 
nian  and '  le^lly  fettled  in  Hanley^  happening  to  meet,*  vct.  "*'"* 
Mr.  Stephen^onesy  then  head-keeper  of  Kujhmore' Lodge ^^Th^n^xtitm 
(one  of  the  lodges  of  Cranborne  Chace)  who  refided  at"iW/**  plaee^ 
Rvflmore^Lodge  aforefaid,  which  lies  within  the  parifh  of;;  ^^^  ^^  ^^ 
Berwick  St.  John  aforefaid,  and  had  then  lately  parted  ^^^^^'J^^^ 
with  one  Edward  HilU  who  had  been  for  many  years  one  u  ,nent,'*  ThU 
of  his  fervants  or  under-keepers  at  the  wages  of  ^1.  a  year  is  a  gentrat 
>nd  a  keeper's  livery  befide«  meat,  drink,  and  lodging  ;  *»''»»^ » •««'  • 
the  faid  Mr.  Jones  addrcffed  the  pauper  in  thefe  words,  J^/^«^«;^*|;|t 
**  Do  yon  like  the  life  of  a  keeper?"  which  being  an- gaiiTiffctU^    . 
fwercd  in  the  affirmative,  he  faid  further,  **  Then  go  into  menu 
**  i^ed  Hilfs  place  ;  and  you  fhall  want  no  encourage- 
^'  ment :    Til  give  you  a  fuit  of  clothes  direftly  :"  that 
the  pauper  readily  confented,  and,  without  further  con- 
▼eriation,  went  immediately  into  the  faid  fervice,  and 
continued  therein  for  the  fpace  of  three  years,  refiding 
«'l  that  time  with  his  faid  maflcr  ^xRu/hmore Lodge  afore- 
faid, within  the  par ifh  of  jSrrw/Vi  St.John^ioxd^\i.\  that 
?pon  or  foon  after  his  entering  into  the  faid  fervice,  h« 

%%  v?a^ 
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Rf«  V,  ^as  fnrniflied  with  a  keeper's  livery  j  was,  during  tlie 
Bfkwick  St.jv^jj  three  years,  provided  with  meat,  drink, and  lodgings 
''°**'  and  ^t  the  end  thereof  was  paid  9L  for  his  fervicc  :    that 

at  tlie  time  of  the  cbnveriation  before  mentioned,  the 
faid  paiiper  did  not  know  upon  what  terms  the  faid  Hill 
had  ferved  the  faid  Mr.  Jones:  that  the  pauper's  fervicc 
being  agreeable,  tlic  queilion  '*  Whether  or  no  he  was 
*■  at  liberty  to  quit  it,"  never  occurred  to  him  ;  but  that 
in  his  apprehcnfion,  if  it  had  beendifagreeable,  he  fhould 
have  thought  himfelf  at  liberty  to  have  quitted  it,  fince 
nothing  to  the  contrary  had  been  ftipulated  betwreen 
them  in  the  converfation  before  mentioned ;  and  that 
the  faid  pauper  thought  he  ought  to  be  paid  the  fame 
wages  Hlli  had  ;  but  did  not  coniider  himfdf  as  having 
a  legal  title  to  wages,  fince  there  had  been  no  mention  of 
any,  in  the  converfation  before  mentioned ;  that  the  faid 
pauper,  after  quitting  the  faid  fervice,  married  the  iaid 
Mary  now  his  wife,  and  had  iflue  by  her  the  children 
mentioned  in  the  order ;  and  has  done  no  aA  to  gain  a 
fettlcment,  xxcept  as  aforefaid.  Therefore  the  ieiiians 
are  of  opinion,  that  the  fcttlement  is  in  the  parifh  of 
Berwick  St.  John  ;  and  therefore  confirm  the  order 
of  the  two  juftices.— Mr.  Glynn,  who  moved  to  qua(h 
thefe  orders,  objefted,  that  this  was  no  hiring  in  the 
parilh    of  Berwick    St.   Jobn;    and  cited    the    cafe  of 

(0  Ante,  page,  g:^^^^^^  5/cit^  V.    Pitminfter  (flj.—RuIc  to  Ihew  caufe. 

316.  pi-  325«  _f^iR,  Norton,   Mr.  Grove,  and  Mr.  Dunning, 

now    fhewed   caafe    why   the   orders    fliould    not    be 

quaihed  ;    and  argued  this   to  be  a  hiring  for  a  year» 

.for  the  law  knows   no  other  ferv'ant  but  one  for  a 

t,  .  4t.  'y^^j.^  ^  general  hiring  is  a  hiring  for  a  year.  Soon 
5.  EU%.  c.  4.  f.  7.  Belides,  this  has  an  exprefs  reference 
to  HiU\  fervice  5  which  was  for  a  year.  This  point  was 
fully  difcuried  and  fettled  in  the  cafe  of  Rex  v.  If^^ 

(*)  Barr.  S.C.  caunton  {h).     The  cafe  cited  of  Gregory  Stoke  v.  Pitmin^ 

^hV' ^^h  {^^^  ^^  "^^  ^^^^  ^^^^  '  *^*^  ^^®  *  living  with  a  -giand- 
thlfredud.^'  mother. -Mr.  Gould  and  Mr.  Glynn,  contra.  Here 
AnM,paso  339,  IS  no  a£tual  hiring  at  all :  and  none  can  arife  by  implica-- 
pi.  322.  tion,  from  the  bare  fervice  alone.  The  Pitminfter  Cafe  was 

O)  Burr.  S.C.  holden  to  be  no  hiring  for  a  year.  The  reference  to  Ned 
No.  157.  Rex  HilPs  fervice  relates  to  HiWs  work  only,  not  to  his 
of  Wcvw^^^  contraft  ;  for  thenauper  did  not  know  upon  what  terms 
Ame^prgc  HillYiTiA  fcrvcd  Mr,  Jones*  They  mentioned  a  cafe  (f)  of 
3^^*  *pj  317.  *  ^oy  who  lived  from  eight  years  oi  age  tillhe  was  fourteen 
whcie  h  with  his  mafter,  and  vet  was  holden  to  have  gained  no 
"^ll^^f^^  fettlement.  The  ftatute  of  5.  Eliz.  c.  4.  f.  7.  enafts, 
•'\'hc*cvva?nc)  "  That  cverv  boy  abovc  twclve  years  of age  (hall  be  com- 
**  comraa,-'  ^'**  pcUablc  to  DC  hired  in  huibandryi"  And  in  l^mcaunton 
'    '  €afcj 
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cafe,  the  boy  was  fcventecn,  and  was  hired  in  hufbandry.      Rtx  v. 
—Lord  Mansfield.    This  man  fej-vcd  three  years,     Bekwxck. 
and  received  three  years  wages  ;  but  it  is  objefted,  that      ^'  •'**""• 
lie  wag  never  hired  at  .  all.     It  is  admitted,    that    if 
lie  was  hired  at  ail,  it  would,  by  law,  be  a  hiring  for  a. 

Sr.     And  upon  this  dialogue,  ftated  in  the  order  of  < 
ons,  it  is  a  dearhiring  ;  tor  HUl  was  a  hired  fervant. 
Therefore  the  juftices  have  done  right. — The  threb  * 

OTHER  Judges  were  clear  of  the  fame  opinion. — Both 
•nlers  affirmed. 

334.   Rex    V.  St.   Peter  i  in   Dorcbejler^    MicL  TVik,  A"  *P"ccnicnt to 
4.  Geo.   3.     Burr.  S.  C.  513.— Two  jufticcs  made  ^pt^^^^ l^f^'^^^l 
oixicr  for  the  removal  of  John  Millwood,  CW/^&^iriVbisuw^^to^^^ 
w'lkjyobn  (aged  eleven  years),  j^mu  (aged  five  years,  with  him  for  one 
and  George  (aged  two  years),  their  children,  from  thoP«n"y  »  t^ofs^ 
pariih  of  The  Holy  Trinity  in  the  borough  of  Dorche/Ier  ^^^^^  5«-'* 
to  that  of  St.  Peter  in  the  fame  borough  :  and  upon  an  ^^^^  lodKuie  U 
appeal  to  the  fefiions,  they  confirmed  the  faid  order  of  not  a   genera 
the  two  juiUces.     The  ofder  of  feJions  ftates  the  fafts  as  hiring  for  a  year, 
fellows  :— That  the  pauper  'John  Millwood  was  born  in  s.  c.  Black. 
the  pariih  of  The  Holy  Trinity ;  but  his  father's  fettlement  ^^P-  ^\l* 
was  in  St.  Peter's.    Soon  after  his  birth  his  father  died  : 
and  his  mother  ^raarrying  again  to  one  Edmund  Oldis^ 
an  inhabitant  of  The  Holy  Trinity,  when  the  pauper  her 
fon  was  about  fix  years  old,  the  fon  removed  with  hisi 
mother  to  the  houle  of  his  llep-father,  and  refidcd  there 
till  the  age  of  fixteen ;  during  all  w^hich  time  he  was 
employed  by  his  ftep-father  in  his  trade  of  a  button* 
maker  ;  who  had  the  benefit  of  his  labour,  without  any 
other  coropenfation  than  maintenance,  and  pocket-money 
as  the  ftep-father  thought  fit.    About  the  age  of  fixteen^ 
the  pai^r  infilling  on  a  larger  allowance  for  his  labour, 
*nd  the  ftep-father  refufing  to  allow  it  him,  the  pauper 
left  bis  ftep-£ither's  houfe,  and  went  to  BriftoL     After 
pafiing  fome  time  there,  he  returned  to  the  parifh  of 
The  Holy  Trinity ;  where  he  and  his  ftep-father  came  to 
an  agreement,  by  which  the .  fon  was  to  live  with  the 
ftep-father  in  his  houfe,  and  to  work  as  before  at  his 
trade,  and  to  be  paid  at  the  rate  of  one  penny  per  grofs 
for  the  buttons  he  fhould  make  (being  the  lame  wages 
asthe  flep-fatherpaid  to  the  other  workmen  heemployed), 
deducting  at  the  rate  of  5s,  a-week  for  his  meat,  drink, 
wafhing,  and  lodging.     There  was  no  other  hiring  or 
agreement  Jbetween  the  parties.    Under  this  agreement 
the  pauper  lived  and  worked  with  his  flep-fether  in  the 
pariih  of  The  Hoh  Trinity  four  or  five  years,  and  received 
vages,  and  paid  tot  his  maintenance  at  the  rate  agreed  on. 

Z  4  But 
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Rtx  V,      But  the  ftcp-fethcr  OUis,  who  was  examined  as  a  witnefi^ 

^'^  T?^**^'   declai-cd,  he  thought  himfclf  at  liberty  to  have  turned  tlie 

"*£ST  **.     P^^P^^  ^^>  or  the  pauper  to  have  left  him,  at  any  time,  if 

either  of  them  had  been  fo  difpofed  ;  there  being  nothing 

cxpreflcd  in  the  agreement  to  the  contrary.    The  pauper 

had  done  no  other  a£t  to  gain  a  iettiement :  and  tlic  wife 

and  children  had  no  other  fettlement  than  what  they 

derived  from  their  father.     Upon  conflderatxon  of  th^fe 

faidsy  and  hearing  what  had  been  alledged  by  coun* 

fel  on  both  fides    relating    to  the    fettlement  of  the 

faid  pauper,  the  court  [of  fcflions]  were  of  opinion,  that 

his  fettlement  is  in    the  pariih  of  St.   Peter.     It  was 

therefore  ordered,  that  the  before-recited  order  fhould  be,. 

and  it  was  thereby  confirmed.— Mr.  Dunning  moved 

to  quafh  thefe  orders.     He  faid,  this  was  good  as  an 

indefinite  hiring  i  and  cited  the  cafe  of  Rex  «.  the  Inhabit 

f#)Bttrr.S.C.  ^^^^j  ^  Berwick   St.   John  (a) ^    that  indefinite  hiring 

iTrukpage  341  ^^  *  hiring  for  a  year.    At  firft,  indeed,  there  was  no' 

pi.  33  J.         '  contraft  ;  but  after  the  pauper's  return  from  Bri/i§I  to  his 

Sec  aifo  Rex  V.  ftcp-fathcr's  houfe  in  Holy  Trinity^  the  {);ep-father  and  he 

Wincaumcn;     came  to  an  agreement  whereby  they  became  mafter  and 

wc  329,  pi,-  fcrvaqt.  The  cafe  of  King's  Norton  v.  Campden^  relating  to 

?**'  one  Mary  Calcuty  a  fpinner,  was  the  fame  poin^  with*  th« 

prefent  cafe ;  only  that  that  was  an  exprefs  hiringfor  ayear, 

whereas  this  is  fo  only  by  implication  ;  but  tiiat  was  a  hiring 

pf  the  fame  fort  (b)  as  the  prefent. — Ma.  Solicitor 

Geker  al  contra  for  the  order  of  fefiions.    This  is  only  at 

fervice  in  Holy  Trinity  :  there  is  no  hiring  tliere  for  a 

{rear,  either  exprefs  or  implied  ;  nor  any  reference  to  a 
liring  for  a  year  or  for  any  certain  time  whatfoeven 
On  the  contrary,  it  was  unfixed  as  to  time  ;  it  was  to  laft 
only  fo  long  as  both  fhould  agree  :  each  was  at  their 
pwn  liberty  ;  and  fo  it  was  underftood  by  the  flep-father 
himfelf.  do  that  the  pauper  lived  only  as  a  journeyman 
with  his  ftep-father,  and  wa^  hired  upoji  that  foot  and 
no  other,  and  might  have  gone  away  and  returned  a? 
often  as  he  pleafed,  being  to  receive  pay  in  proportion  to 
his  work,  and  not  to  his* time.  In  the  cafe  of  ArwATife 
&t.  John  there  was  a  reference  to  a  former  hiring  of 
T^cdHillj  who  was  a  hired  fervant  by  the  year  ;  and, 
upon  the  whole,  it  appeared  to  be  intended  as  a  hiring  for 
a  year  into  Ned  Hiir^  place.    The  cafe  of  IFejbiU  ani 

(^)   The  order  Aated,    that  the  fi^un  yarn,  and  recetfed  wages  ferthe 

pauper  was  hired /or  a  ytar  to  fpin  year,  and  lodged  and  boarded  in  her 

^arn,  at  (he  rate  of  eighteen  pence  mafler'i  houfe  at  C<ij»^^,  for  whicl^ 

«  Aone,  and  that  ihe  was  to  provide  (be  paid  him  is.   a  week  \  beM  % 

JjerfcIlF  with  meat/  drink,  wathing,  fettlement  at  CAmfim.    Burr.  S.  C. 

tnd  lodging,  whci-e /he  plcifcd.     She  151. 
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Ctrfe  Cgftle  (a J  was  much  the  fame  cafe  with  the  prcfent :      R«x  v.  ^ 
and  that  was  holden  to  be  no  hiring  at  all.— Lord  ^'^'/q^"  * 
Mansfield.    This  is  the  cafe  of  a  workman  hired  to    cmIesti*. 
work  by  the  piece.    It  is  not  like  any  of  the  cafes  where ...  ^^^ 
there  was  a  hiring  for  a  year.    There  was  a  cafe  fomewhat  j^g,  pi.  j  ^^^ 
ike  this  about  burling  of  cloth /^^).    Indeed  hiring  in  .^j  j^^^ 
general  and  indefinitely  gives  a  prefumption  of  a  hiring  ja^^ij^  J  ^ 
lor  a  year,  where  the  nature  of  the  fcrviccand  fubfequent/wrinton, 
fads  concur  to  render  it  probable  that  it  was  fo  meant :  «nie,ptge3i7, 
but  the  nature  of  the  prefent  fervice  is  quite  otherwife;.P**3*^ 
It  is  very  clear,  in  this  cafe,  that  there  was  no  hiring  for 
ayear»  either  exprefs^or  implied.    Therefore  the  rule 
iuuft  be  difcharged. — Per  Cur.    Original  order  and 
order  of  feiiions  affirmed^ 

335.  Rex  V.  Dfdhamy  Michaelmas  Term^    ID.  Geo,  3,  Ahirlnjat^ftc 
Burr.  S.  C,  653. — Two  juftices  removed  Samuel  Bohcn  "  ^^'"'"|» 
and  Alary  hiswif^from  Bedfield in  Suffolk  to  Dcdham  in  («  Xwa^A  imfe. 
^ex\  and  the  fefnons,  upon  an  appeal,  confirmed  their  <<  ing,aad 
oxder,  Hating  the  following  fafts  :  —  Samuel  Bolton  the  "  wafliiog, 

fauper'was  bred  up  to  the  trade  of  a  plumber  and  glazier.  |*  >«w^^ 
n  the  month  ofJffil  1767  he  let  himfelf  to  John  Afafon,  .^  ^'^'liirW 
of  Dcdham  aforefaid,  plumber  and  glazier,  at  the  wages  birii^  iofa 
pf  iix   Ihillings   a-week,  board,  lodging,  and  wafhingy^Mrj  for  the 
fummer  and  winter.   *lle  ferved  under  tliat  agreement  *^^"^"^  *^*« 
for  the  fpacc  of  eleven  months  ;  when  his  mailer,  having  ^jhcr^jj"'^ 
taken  an  apprentice,  informed  him,  that  he  muft  lodge  maftcr  J  Ihe 
out  of  hii  houfe.     Upon  which  the  pauper  demanded  fcrvancbefore 
fix-pence  a-week  more  ;  allcdging,  that  he  would  other-  ^ycarcxfired* 
wife  quit  the  fervice,  on  account  of  his  mailer's  having 
withdrawn  from  the  original  agreement.     He  continued 
|o  receive  the  additional  fum  of  fix-pence  per  week  till 
the  September  following  ^  and  during  all  the  faid  fervice 
his  matter  paid  him  his  wages,  in  different  proportions, 
as  he  wanted  them.     And  that,  by  the  aforefaid  hiring, 
the  pauper  apprehended  he  was  bound  to  Hay  with  his 
mafter  a  year.     Whereupon' the  feffions  is  of  opinion, 
tliat  Samuel  Bolton  gained  a  fettlement  in  the  parifh  of 
Dedhaoij  by  rcafort'of  tht  fails  above  ftated^  and  doth  ^ 
therefore   confirm  the  order  of  the    two  juftices,  for 
ranoTal  of  the  faid  Samuel  Bolton  and  Mary  hi«  wife 
from  tlie  faid  parifh  of  Bedfield  to  the  faid  parifh  of  Ded^ 
iam^  fubje^  to  the  opinion  of  the  Court  of  King's  Bench. 
—Mr.   Thurlow  moved  to  quafh  both  thefe  orders. 
His  objedion  was,  that  here  is  no  hiring  for  a  year. 
There  is  nothifig  here  flated  that  imports  acontraA  for  a 
year  i  and  confequent^y,  the  pauper  was  i>ot  bound  to 

-fervo 
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^««  ••      ftiTC  a  year,  whatever  he  himfclf  might  apprehend  about 
»HAM.     ^ — ^j^^  DuNNiKG  and  Mr.  Soame  now  Ihewed  canfe 
againft  quafhing  the  orders.    They  argued,  that  here  was 
a  hiring  for  a  year,  as  well  as  a  fer^'ice  for  a  year.    A 
(•)  vWc  Borr.  general  hiring  is  a  hiring  for  a  year  (a).    The  mention  of 
*•  ^' *'^- '°7- fix  (hillings  a- week  is  only  to  afcertain  the  rate  of  tha 
thcrccStw?  page  ^^S^^  5  but  does  not  mean  to  confider  the  fervice  as  a 
301.       '       weekly  fervice  :  and  as  the  wages  in  this  trade  are  higher 
ttcaiibS.  c.    in  winter  than  in  fummer,  the  words    '^fummerand 
aDte, page  339,  u  winter'*  fhcw  that  this  was  intended  to  be  a  continued 
f^  ^***  contraft  for  both  thofe  feafons  ;  and  that  by  fixing  the 

wages  to  be  the  fame  in  both,  it  was  underftood  by  both 
parties  to  be  a  contraft  for  the  whole  year.  But  it  is,  at 
leaft,  an  indefinite  contra£t :  and  an  indefinite  contrad  it 
a  contraft  for  a  year.  MR.THURLOwwas  going  to  reply; 
but  Lord  Mansfield  flopped  him  ;  faying,  tliit  tnc 
cafe  was  too  plain  to  require  any  thing  more  to  be  faid 
upon  it>  on  Mr.  1  hurlow's  fide.  All  the  cafes  require 
ai  hiring  for  a  year.  But  there  mufl  be  a  reciprocal 
obligation  upon  both  the  contrading  parties.  I  fee 
nothing  here  that  can  be  laid  hold  on  to  make  it  a 
hiring  for  a  year.  It  was  a  hiring  W  fo  much  a  week ! 
and  when  the  raafVer  could  not  lodge  the  fervant  any 
longer,  they  came  to  a  new  agreement  for  an  additional 
^  fix-pence  a  week.  The  fervant  at  that  time  alledged, 
that  he  would  quit  the  fervice  unlefs  the  mafler  would 
comply  with  his  demand  ;  and,  to  prevent  his  doing  fo, 
the  maflcr  complied,  and  agreed  to  pay  him  fix-pence 
a-week  more. — Mr.  Justice  Yates,  Theremultbea 
hiring  for  a  year,  either  in  law  or  in  exprefs  words, 
Thcfe  words  do  not  exprefs  it :  and  here  is  acircumflanct 
ftated  which  deflroys  the  prefumption  of  its  being  a 
general  hiring  for  a  year;  namely,  that  the  fervant 
demanded  an  additional  fix-pcnce  a-week;  alledging, 
that  he  would  otlierwrfe  quit  the  fervice :  and  the  mafler 
complied  :  fo  that  neither  of  them  feems  at  that  time 
to  have  thought  the  contraft  originally  made  between 
them  was  binding  for  a  year. — Mr.  Justice  Aston. 
Though  a  general  hiring  is  a  hiring  for  a  year,  yet 
there  mufl  be  an  obligation  upon  the  fervant  to  ferve  for 
a  year,  in  order  to  his  gaiuing  a  fcttlement  under  fuch  ^ 
hiring.  But  there  is  nothing  in  the  contraft  here  ftated 
that  infers  fuch  an  obligation  upon  this  fervant.  The  fix 
ihillings  a-wcek  wages,  fummer  and  winter,  only  imports 
the  agreement  to  ha\  e  been,  that  the  wages  ihould  con- 
tinue always  the  fame,  and  not  be  varied  according  to  the 
feafons  :  it  does,  not  import,  that  the  contraft  was  to 
continue  ^during  the  whole  year.     And  the  mafler'a 
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complying  with  the  fervant*s  demand  of  the  additional      Rsx-v, 
iix-pence  a-week,  upon  the  fervaiit*s  declaring  that  he     J?**>^^**». 
would'othcrwife  quit  the  fcrvicc,  (hews  how  the  contraft 
was  tlien  underftood  by  both  of  them.     The  pauper's 
apprehenfiony  ftated  in   this   order  of  feffionsi  is    no-* 
thing  (tf)  :  we  cannot  regard  it ;  efpecially  as  he  is  Aated  («)  VideBtiir; 
to  liave  allcdged,  that  he  would  quit  the  fervice  unlefs  s*c.  No.  52. 
his   mafter    would    comply  with    his   demand. — Mr.  P*^ '**•  *°* 
Justice    Willes   concurred   in    opinion. — Bv    THE^     f^*^^^^*' 
C«URT  unanimouily,  both  orders quaflied  (3).  ^^»  Vidcoe« 

cafcy  Rex  v.  Inhabiums  of  Bradntnch* 

336.  Rex    V.   Bradmnchj    Hilary  TJrrm,    10,    Geo.    3.  A  hiring  at  tw# 
Burr,  S.  C.  662. — Two  juftlccs  removed  IVilllam  Dav^^  (hiiiingsand 
Maryhi^  wife,  and  their  three  children  (fpecifying  tlicir  ^^^"P*^*^*^* 
names  and  ages j,  from  Bradmnch  to  Shobrookcj  both  in  the  ^^^  fortnlg^'k 
county  of  Devon,     Their  order  was  confirmed  by  the  or  a  math's 
feiSons  on  a  cafe  ftated. — The  pauper  came  to  one  Samt4el notice,  with  « 
Ruddall^  in  the  parifti  of  Crediton,  and  agreed  to  live  with  ^®"'^*^®  ^^'^^^  *^ 
him  by  the  week,  at  two  fliillings  and  fix-pence  per  week,  tiL  fervamT! 
and  to  part  at  a  fortnight's  or  month's  notice.  Tlie  pauper  c«iving  bis 
being  aiked,  How  long  he  intended  to  live  with  Mr.  wages  fome- 
Ruddall ?  replied,  he  did  not  know,  but  as  long  as  they  ^*'"*^*  •'  ti>c«»^ 
liked.     And    accordingly    tlie   pauper  lived  with  Mr.  J^^^.'^^J^®'^* 
Ruddall  for  eight  years  under  that  agreement,  the  pauper  momMs  not^ 
and  mafter  being  toth  at  liberty  to  part  from  each  other  fuch  «'^wr«/ 
on  a  fortnight  or  montli*s  notice.    The  pauper  received  ^'^T  **  "^^ 
his    wages  of  two    Ihillings  and  fix-pence  per  week,  ^**"  *  ^^^ 
fooietimes  at  the  end  of  the  week,  fometimcs  at  the  end  '""^^ 
of  a  fortnight,  and  fometimes  longer,  as  he  wanted  money. 
This  court  [of  fefEons]  being  of  opinion,  tliat  the  pauper 
gaine4  a  fettlement  by  fuch  fervice  in  the  faid  parilh  of 
Crediton^  doth  therefore  vacate  the  faid  order  :  and  the 
fame  is  hereby  vacated  accordingly. — Mr.  Mansfield 
had  moved,  on  Saturday  27th  January  lyjo^  to  quafli  this 
order  of  feilions  ;  objefting,  that  here  was  no  hiring  for 
a  year :  and  he  had  a  ryle  to  fhcw  caufe. — Mr.  Heath 
now  fhewed  caufe ;  and  endeavoured  to  maintain,  that 
this  was  a  hiring  by  the  year.     Every  general  hiring  is  a 
hiring  by  the  year:  and  fo  the  law  fhall  conftrue  it; vidcBarr.5.C. 
for  that  retainer  is  according  to  law.     Co,  Litt,  42.  b.  No.  107.  and 
lays  this  down  expreffly.     And  this  is  a  fort  of  generaPl^*"*"^*^** 
hiring.     It  cannot  be  taken  as  a  hiring  by  the  week  only  ;  ^^^  '  P»88  3o«« 
becaufe  they  were  no\  to  part  but  at  a  fortnight's  or  a 
month's  notice  ;  which  is  inconfiftent  with  the  idea  of  a 
biring  only  by  thQ  week. -But  tHe  Court,  v»'ithout 

hearing 
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Rix  V.      hearing  jChc  couniel  on  the  other  fide,  over-ruled  Mk» 

BftADMiMCH.  Heath's  argument. — And  Lord  MANsrfELDobferved* 

that  this  pauper  was  under  no  obligation  to  ferve  for  a 

year  ;  wJicrcas,  in  order  to  gain  a  fcttlement,  there  rouft 

be  an  obligation  .upon  the  pauper  to  ferve  for  a  year.— 

r^)  Tide  Burr.  Order  of  feffions  qualhed  :  original  order  affirmed  ^a^,. 

5.  C,  No.  98. 

ptge  aSo.  3  and  No.  165.  page  513.  i  and  No.  202*  page  655, 

A  boy  was  hired      jjy.    Rfx  V.    StockbrU^e,    Afich.   Term^     14.  Geo.    3. 
**  *i^'d        -Bwrr  S.  C.  759. — Iwo  juflices  removed  Jaron  Alexander^ 
poft-hoy^but    ^^^y  '^^^  ^'^^^^'>  ^^^^  ^'^^^^  ^^^  ^^^  daughter  (fpccifyin^ 
iio  term  for      their  names  and  ages),  from  Bajingfloke  ia  tlic  county  of 
vhich  he  was    Southampton  to  StoMri^gc  in  the  fame  county  :  and  on 
to  fei vc  was      appeal  to  tlic  feilions  their  order  was  confirmed,  with  40s. 
*!*«  found 'ir!^*'  cofis,  to  be  paid  by  the  churchwardens  and  overfcers  of 
l)oard  and  lodg-  Stockbridgc  to  thofc  of  Bafm^hkc.     The  order  of  feffions 
Ing,  but  received  ilates  tlie  following  fafts :  — Tliat  tlie  pauper  was  legally 
no  wages :  this  fettled   in   Stockbridgc  :     that  he  depofcd,  tliat  he  was 
Jk/rL^  whUh     ^^f^^'ards  hired  to  one  Michael  Nicholas,  of  the  parifh  of 
Cis^fliw^ys  be  ^^^ifloHy  to  fcrve  him  as  a  boot-catcher,  and  occafionally 
conftrued  for     ^s  a  poft-cliaifc  driver,  no  term  for  which  he  was  to  fcrvc 
#7Mr,«nicft    being  mentioned:   that  he  accordingly  went  into  the 
^mcthing  hp.   ferVicc  of  the  faid  Michael  Nicholas^  and  continued  in  it 
P^umptTonio  for  one  year  5  and  was,  during  that  time,  found  by  his 
(he  contrary,     mailer  in  meat,  drink,  and  lodging  there,  but  received  nci 
wages  for  fuch  fcrvi6e.   Being  crofs-examincd,  he  depofcd^ 
that  the  only  converfation  that  palled  between  him  a^d 
the   faid  Michael  Nicholas  was  as  follows :  the  pauper 
a/ked  the  faid  Aftchael  Nicholas^  Whether  he  wanted  ^ 
boot-catcher  and  driver  ?  'I'he  faid  Michael  Nicholas  faid, 
**  Yes."    The  pauper  replied,  that  he  was  willing  tq 
fcrve  him.    And  thereupon  the  faid  Michael  Nicholai 
bid  him  go  into  the  yard  and  look  after  the  horfes^    No 
mention  was  madeot  wages,  or  of  meat,  drinks  or  lodging : 
that  the  pauper  quitted  the  {a\d  Michael  Nicholas^  and  wa* 
afterwards  lent  for  by  qfic  John  M'attSy  an  innkeeper  at 
Bafingfloke:  that  he  went  to  the  faid  John  ff'atts^  znd 
afkcd  him,  If  he  wanted  a  driver  ?     to  which  the   faid 
^ohn  ffaits  anfwered,    *'  Yes  :"  and  the  pauper  faid^ 
le  fliould  be  glad  to  fcrve  him  ;   upon  which  he  was 
ordered  by  theTaid  John  IVatts  to  take  care  of  his  horfes^ 
and  not  to  drive  them  too  hard  :  that  no  mention  was 
made  of  meat,  drink,  or  lodging  :  that  the  pauper  ferved 
the  faid  John  Watts  as  a  poftilllon,  fQ^-  a  year,  in  tlic 
f  arifli   of  Bofin^Cioh  \    being  found   by  him   in  meat^ 
til  ink,  and  lodgmg  there  ;  but  received  no  wages:  that 
lie,  the  faid  pauper,  underftood  and  believes,  that  the  faid 
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Mcbad  Nicholas  and  John  H'atu  both  underftood.  that      *«^»<^ 
he  was  to  have  his  meat,  drink,  and  lodging,  while  he     j^^^^^^^ 
continued  with  them  ;  and  that  the  pauper  thoue^ht  he 
was  at  hbcrty  to  leave  either  the  faid  Michael  Nicholas 
or  John  Watts  Whenever  he  pleafed  :  that  it  was  proved 
by  feveral  witncffcs,  that  the  cuftoniary  manner  of  en- 
gaging poftillions  is  as  above  depofed  by  the  faid  pauper ; 
and  that  the  matters  and  poftillions  think  themfelves  at 
liberty  to  part  whenever  they  pleafe.    This  court  [the 
feffions]  is  of  opinion,  that  the  faid  pauper  did  not  gain 
a  fettlement,  either  in  the  faid  parifh  of  fVanJlon  or  Ba^ 
fingftoke\  and  doth  accordingly  adjudge,  that  the  fatd 
recited   order  ought  to  be  confirmed :  and  the  fame  is 
hereby    confirmed    accordingly.      On    Thurfday    nth 
November  1773  it  was  moved  to  qualh  both  thefe  orders, 
upon    a.  fu^eftion,    that  the  juftices  had  determine4 
wrong   in    adjudging  the  pauper  to  remain  fettled  at 
Stockbridge^  notwithftandinj?  thefe  fubfequent  hirings  and 
fervices. — ^Caufewas  nowmewn,by  Mr.  Dunning  and 
Mr^    Keuby,    againft   quafhing   thefe   orders.    They 
argued,  that  the  fubfequent  hirings  were  not  hirings 
for  a  year,  nor  were  fo  underftood  by  either  the  mafters 
or  the  iervant.    It  was  neither  permanent  nor  obligatory* 
The  mafter  contrafted  for  nothing,  not  even  for  meat. 
^rink,  or  lodging  :  eitlier  fide  were,  and  tlvought  them-    < 
ielves^  at  full  liberty  to  quiv>  at  pleafure.     In  the  cafe  of 
Gregory  Stoke  and  Pitminfter  Pari/hes  (a)  an  offer  to  the^^^  ^"^^"^ 
girU  that  Ihe  fhould  have  meat,  drink,  &c.  if  ihe  would^    '*^**^'  ' 
come  and  live  with  her  relation,  gained  the  girl  no 
fettlement,  though  (he  lived  four  years  as  a  fervant,  in 
acceptance  of  the  offer.     So,  in  the  cafe  oi  JVeyhill {i),W  Borr.  s,c. 
fix  years  continuance  gained  the  child  no  fettlement  ;^*^  ^9' •^*' 
becaufe  there  wap  no  contraft  for  continuance,  fervice,  J^;^n'tiipjij^-j« 
wages,  or  gratuity.    This  prefent  cafe  is  not  a  general  pi.  317, 
luring  (and  coniequently  a  hiring  for  a  year),  like  that  of 
Berwick  St.  John's  (c),  "  Go  into   Ned  Hiin  place/'  (0  Barr.  s.  a 
Neither  did  the  juftices  look  upon  it  to  be  a  hiring  for  aP"«^  5o**  ^^* 
year  :  for,  if  they  had  confidered  it  as  a  hiring  for  a  year,  '^^^  p«e34i 
it  wouldhave  been  contradictory  to  that  idea  to  have  been  pi,  3  j  j.         * 
of  opinion,  that  tlie  pauper. did  not  gain  a  fettleirient  in 
either  Wanfton  or  Bafingftoke. — Mr.  Mansfield  and 
Mr.  Grose,  who  were  for  quafhing  the  orders,  anfwered, 
that  the  Court  muft  take  it,  that  the  juftices  did  believe 
what  was  depofed  by  die  pauper*    And  it  appears,  upon 
the  whole  of  the  evidence,  to  be  a  good  hiring  for  a  year. 
A  general  hiring  is   a  hiring  for  a  year,     if  it  was  a, 
contraft  at  will>  it-is  a  contraS  for  a  year,  till  the  will  is 
il:termioed.    Nothing  is  here  ftated  which  limits  the 

hiring, 
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Rtt  tr.     hiring,  or  tends  to  fhcw  that  it  was  meant  to  be  a  hiring 
to  ground  a  fair  prefumption  tliat  it  was  meant  to  be 


for  lefs  than  a  year.     On  the  contrary,  there  is  enouglx 


hiring  for  a  year. — Lord  Mansfield  was  abfent. 
Mr.  Justice  Aston  declared  himfelf  fully  fatisfied  that 
the  juftices  were  miftaken  in  their  .opinion.     A  general 
indefinite  hiring  is  a  hiring  for  a  year,  unlefs  fomething 
appears  that  may  raife  a  prefumption  to  tlie  contrary. 
.(*)  Ante,  page  j^  proof  of  this  he  cited  the  cafe  of  fFeyhill  (a),  and  that 
il)£'n7c  ^*'*'-  ^^''^'-^ '"  Dorcbefter  {b)  ;  alfo  the  cafe  of  Wincaun^ 
P»s«  l^l-  Nob*  ^^^  (^)"    Now,.hcrc  is  enough  ftated  to  Ihcw  a  general 
.165.  indefinite  hiring  ;  which  is,  by  law,  a  hiring  for  a  year  : 

Ante,  page  343,  and  nothing  is  ftated  to  contradid  it)  or  to  raife  a  pre^ 
pJ-334*  fumption  to  the  contrary.     Therefore  the.  prefumption 

O)  Burr.  s.  c.  muft  be,  that  the  hiring  was  for  a  year.— Mr.  Justice 
iMge»99.  No.  WiLLEs  and  Mr.  JUSTICE  AsHHUEST  exprelled  themr 
^J;^^^!^^..  fclves  to  the  fame  eflfea.~Ordcrs  qua^^ 

ties  referred  to  in  that  cafe,  ante,  page  339,  pi.  332* 

A  hiring  at  eight  338.  Rex  V*  Clarij  Mich*  Term^  16.  Gto,  3.  Burr,  'S.  Cm 
AiUings  a  819.— Mr.  ANDREW  Pbmbbrton  moved  (oti  Afondaf 
Uh^ytT^  13th  November'  1 775)  to  quafli  an  order  of  fcffions,  which 
himfdfoucin  <:onfirmed  an  order  of  two  juftices  made  for  the  removal 
barveft.time,  of  fVdliam  Davy  fromCavendi/h  in  Suffolk  to  Clare  in  the 
and  depart  at  a  fame  county  ;  and  alfo  the  order  thereby  confirmed. 
BMnth's  wages  The  cafe  ftatcd  on  the  order  of  feffions  was,— That  the 

wamipj,  is  not  P^^P^^5 ''^^"S  a  journeyman  miller,  at  Miehaelmas  1768 
SL  gtiurai  indefiAtt  himfelf  to  Elizabeth  Stammers^  of  Qare  aforefaid, 
•i/<  biriMg  for  a  by  the  month,  at  the  wages  of  eight  (hillings  a  month  ; 
^MW^^^  */P*-  and  that  he  was  at  liberty  to  depart  hit  faid  fervice  at  a 
tiwiimA-  and  ^oJ^^b's  wagcs  or  a  month's  warning:  and  at  the  time 
ferviee  under  It  of  his  hiring,  it  was  agreed  between  the  pauper  and  the 
wiii  noi  gain  »  faid  Elizabeth  Stammers^  that  if  he  continued  in  her  fer-^ 
lettieineDu  yjce  till  harveft-tim'c,.he  Ihould  be  at  liberty,  during  har- 
veft-month,  to  let  himfelf  to  any  other  perfon  hechofe^  for 
•  the  harveft-month  :  that  tlic  pauper  continued  five  yeirs 

in  the  fervice  of  the. faid  Elizabeth  Stammers  ;  and,  during 
thattime,  conftantly  let  himfelf  to  fome  perfon  or  other 
for  the  harveft,  and  received  the  common  wages  of  eight 
ihillings  from  his  faid  miftrefs  for  the  harveft-month  in 
each  year,  and  paid  hei:  one  moiety  of  the  wages  earned 
at  fuch  harveft  annually  and  during  his  fervice  with  the 
faid  Elizabeth  Stammers  ;  but  generally  at  thecnd  of  every 
month,  and  fometimes  weekly,  received  his  wages  of 
eight  Ihillings  a  month,  or  in  that  proportion  :  and  that 
he  confidcred  himfelf  as  a  monthly  icrvantj  and  at  liberty 

to 
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to  leave  his  faid  miftrefs  at  the  end  of  any  mondi,  paying      ^^^^  «- 

a  xnontli's  wages,  orgiving  a  month's  warning,  according      CtAa*, 

to  his  firft  agreement.  Whereupon  tliis  court  [thefeiBonsJ 

doth  cohfimi  the  faid  order  of  removal  tnade  as  aforefaid,  i 

fobjcd  to  the  opinioa  cf  the  Court  of  King's  Bench.-— 

Mr.  Pimbertoh*s  objeftion  was,  that  this  was  no  "* 

hiring  for  a  year,  which  is  effcntially  requifite  by  3.  &  4. 

fyilL  i^  Mar.  c.  I J .  f.  7»     It  is  only  a  hiring  for  a  month. 

Rule  to  iliew  caufc.— Mr.  Mavhew,  who  was  to  have 

Ihewn    caufe,    gave  up  the   orders  as   indeibnfible.-:^  ^ 

Wherenpon  Mr.  Pemberton's  rule  was  made  abfolute« 

^Both  orders  qusflied. 

m.  Ratv.  Bath-Eq/lon,  Hilary  Term^  16.  Geo.  3^  AgeneraiinJ^U 
Burr.  5.  C.  823. — Twojuftices  removed  joJim  ^^me/bury  ^^^  tiring  X9 
firom  MaHgotsficld  in  Ghucefterjhire   to   Batb^Eaflon  in  ferve  for  board 
SmerfetJKre ;   and  the  feflions  confirmed  their    oider,  ^^  ^^v*»^t 
Sating  the  fads.    The  fiias  ftated  upon  the  order  of  *"^  u'lf^f^. 
feffioiis  were  thefe  : — That  the  pauper  is  a  fingle  man,  S^ad"©?  waji 
and  was  bred  a  barber  :  that  in  the  year  1748  he  was  it  a  fairing  for «. 
iettkd  at  Bath-Eajion^  by  being  owner  of  an  eftate  there  y«r,  though 
of  the  yearly  value  of  20L  and  living  in  the  parifh  :  that^*'*"*^?J\*®* 
in  the  month  of  JVflv^w*^  1748  he  fold  his  cftate  to  onCj^^^j^g^^ 
Samuel  Fuller :  that  after  he  had  fo  fold  his  eilate,  he  liberty  to  p«t 
quitted  Batb^EaJloriy  and  went  to  Devizes  in  the  county  when  the/ 
of  IVihsj  in  order  to  get  employment  as  a  barber ;  and  P*^*^    ^ 
accordingly,  offered  himfelf  to  one  J9hn  Gilesy  a  barber  of 
the  pariih  of  St.  John^  in  faid  town  of  Devizes;  who 
engaged  him  into  his  Icrvice  as  a  journeyman-barber, 
and  agreed  to  give  him  meat,  drink,  and  lodging,  but 
would  not  give  him  any  wagesy  in  lieu  of  which  he  was  to 
have  the  Chri/imas-boxes  :  tliat  the  pauper  accepted  thefe 
terms  ;  but  nothing  further  pafled  at  that  time  ;  and  no 

Crticular  or  precife  time  was  ftipulatcd  or  agreed   on 
twcen  the  matter  and  him  that  he  fhould  ferve  ;  that 
thereupon  pauper  entered  into  his  fervice,  and  lived  with 
laid  Gilesy  m  the  parifli  of  St.  Johrty  in  faid  town  of  De- 
vizesy  for  four  years  ;  during  which  term  he  was  found 
with  meat,  drinki  and  lodging  by  his  faid  mailer  in  his 
own  houfe  ;  and  he,  during  all  thofe  years,  received  the 
Q>riftmaS'bo%ts  tliat  were  given  by  the  cuftomers,  and 
thought  hinofelf  at  liberty  to  leave  his  maftcr  when  he 
thought  proper:  that  the  pauper  then  left  his  faidmafter^ 
and  went  to  Mangotsfieldy  and  fcrved  Mr.  John '  Bedford 
(who keeps  a  public-houfe  there)  in  his  flable  ;  and  faid, 
f9hn  Bedford  agreed  to  find  hixh  meat,  drink,  wafliing,  and 
lodging  in  his  own  houfe;  but  he  was  not  to  give  him 

any 
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*«  ^-  any  other  wages  than  what  he  might  receive  as  pcrquHitci?* 
Ba^th-  of  the  ftables,  from  horfes  that  came  there  ;  but  n9 
particular  or  prccife  time  was  ftipulated  or  agreed  on  that 
lie  fhould  fervc;  and  pauper  apprehended^  that  his 
^  maftef  might  have  turned  him  off,  or  he 'might  have  gone 
away  from  him,  at  their  plcafures  ;  hcverthelcfs,  there 
was  no  agreement  between  them  for  that  purpofe: 
.  that  from  the  time  pauper  began  to  ferve  faid  John  Bedfcra 
to  the  time  at  which  he  left  him  was  fixtcen  years  t 
that  during  faid  time  of  fix  teen  years  he  left  faid  ]^d/&;f 
Bedford  kytv?A  times,  at  his  pleafure  ;  but  from  the  time 
of  his  firft  going  into  the  fervicej  he  was  with  faid  John 
Bedford  two  years,  and  upwards,  witliout  leaving  hiift  at 
ail ;  and  at  the  end  of  the  faid  term  of  fixteen  years, 
he  was  with  faid  John  Bedford  for  three  years  together^ 
without  interruption;  and  during  the  whole  time  he 
lived  with  faid  John  Bedford^  he  was  found  by  him  in 
meat,  drink,  wafliing,  and  lodging. — Mr.  Clifford 
moved  to  quafh  thefe  orders ;  and  had  a  rule  to  fhew 
caufe>  tlie  general  hirings  being  fubfequent  to  his  original 
fettlement  at  Bath-Eajion. — Mr.  Bearcroft  was  now 
to  have  fhewn  caufc  :  but  he  owned  that  he  could  not 
fupport  tlie  orders.— Rule  made  abfolute  :  both  orders 
qualhed. 


Agencral  hiring     340.  Rex  V*  Seaton  and  Beer^  Eajler  Temty  44.  Ceo.  p 
«  weekly  wages  £j5itor's  MSS.— The  pauper  being  fettled  in  thcparim 
^^^^''"^^"^^  of  Seaton  and  Beer  went  into  the  parifh  of  Broadcllfl^ 
and  made  an  agreement  with  Samuel  Ponsford^  who  kept  2 
public-houfe  there,  as  follows  :  "  That  P^«j/ir^ fhould 
**  give  him  one  (hilling  a'-week  as  he  had  given  the  otlief 
**  man  or  men,  and  the  vails  of  the  ftables."     Nothing 
was  faid  about  tlie  time  of  his  fervicc.    At  the  end  of  tlic 
year  his  miftrefs  faid  to  him,  "  You  have  been  here  a  year, 
**  I  will  pay  you.'^    To  which  the  pauper  anfwered* 
"  It  is  no  matter,  I  may  ftay  with  you  another  year." 
She  faid,  *'  Very  well,  SampfonP    He  did  ftay  anothei* 
year,  and  then  received  what  was  due  to  him,  being  five 
pounds  four  fhillings.     He  worked  in  tlie  ftables  as  an 
oftler  ;  and  neither  at  the  time  of  making  the  firft  agree- 
ment, nor  at  the  end  of  the  firft  year,  was  any  mention 
made,  either  by  the  miftrefs  or  the  pauper,  of  a  hiring 
for  a  year,  or  of  the  term  for  which  he  was  to  fervc  j 
but  the  pauper  apprehended,  that  his  mafter  might  have 
parted  with  him  at  any  time,  on  giving  reafonablc  notice. 
rJo  evidence  was  given  of  the  time  for  which  any  fuch 
man  or  men,  as  above  referred  to,  had  been  at  any  tima 
hired  by  Ponsford.-^Tv.z  Sessions  Were  of  opinion, 

that 
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that  the  pauper  gained  no  fettlement  in  Broaddift^  and      R^x  v. 
confirmed  the  order  of  removal  to  Seafon  and  Beer, — Mr.  ^'^^^^  '^*''* 
Fanshaw  (hewed  caiife,  and  endeavoured  to  diftinguifh 
this  from  the  cafes  of  general  hirings,  particularly  the  cafe 
of  Berwick    St.  John  fa}.   Rex  v.    Dedham  (bjy    Rex  v.  («)  An'«»  P*8* 
Bradniicb  (r),  and  Rex  v.  Stockbridge  (^).— Mr.  Silves-  ^^^'P'*  333- 
'TER  and  Mr.  Clapp,  contra^  faid,  this  was  the  common  (*)  Anfc,  page 
cafe  of  a  genera:!  hiring,  which  was  equivalent  tcJ  a  hiring  s+S-  pi-  335* 
fora  jrear^  unlefs  clr<iumftances  appeared  to  fhewacon-{0  Antc,paje 
tefy  interltioil ;  and  that  the  circumftanceS  here  did  not,  347*  P*-  33^* 
they  relied  on  Rex  v,  ff^incaunton^e). — WihLES^Juftife(f).  {J)  Ante,  page 
The  firft  agreement  was  general,  but  the  pauper  was  to  34^  P**  337* 
deceive  wages  like  a  former  fervartt.     I  think  the  conver-  (#)  Ante,  page 
fation  at  the  end  of  the  year  was  an  agreement  to  fervc  339-  P*-  3**- 
another  year,  which  makes  it  even  ftronger  than  the  cafe(yj  lo,d 
<>fa  general  hiring.    The  cafe  of  Rex  v,   Stockbridge  is  Mansfxsld^ 
ticcihve  of  the  prelent  qUcftion.-*'AsHHURsT,  Juftice^^^^^fJ^A*^** 
1  am  not  for  narrowing  the  determinations  in  favour  of  ^**  »*>fenu 
fcttlcmdnts  ;  and  this  does  not  go  fo  far  as  fomc  other 
talcs.     The  general  rule  is,  that  an  indefinite  hiring, 
without  any  circumftance  to  fliew  that  a  lefs  time  was 
tneaat,  (hail  be  confidered  as  a  hiring  for  a  year.     In  this 
cafe  the  firft  converfatioii  would  amount  to  an  indefinite 
hiring.     The  fecond  feems  to  Ihew,  that  it  was  in  the 
mind  of  both  that  it  (hould  be  a  hiring  for  a  year. 
There  arc  cafes  where  it  has  been  fo  held,  againft  the 
apprehenfion  of  both. — Buller,  Jujiice.    It  is  fettled  in 
Ji  variety  of  cafes,  that  the  apprehenfion  of  the  pauper 
makes  no  difference  {g).    What  the  Court  went  upon  in  (j)  ^nte,  p^e 
Rfx  V.    Dedbam   [h)  was  not  the  apprehenfion   of  the  347.  and  351. 
l?auper,  but  a  eonverfation  bet>Vcen  him  and  his  mafter  ^oft.  p»««  S59'! 
Explaining  the  original  contract :  that  circumftance  being  {b)  Ante,  page 
laidafide,  what  Yates,  JuJUce,  faid  in  that  cafe  is  deci-  345'  !>*•  S3$» 
five  of  this  ;  for  he  confidets  the  payment  of  the  wages 
Weekly  ais  making  rto  difference.    The  firft  agreement 
Would  be  fufficienti  but  on  the  fecond  there  can  be  no 
doubt. — Order  q^j ashed. 

.    341.  Rex  V.  Eljlachf   Hilary  Ternty  2^.  Geo.  3.  E 15 1- a  hiring  M 
^^'or's  MSS. — ^The  pauper,  Hannah  Driver^  was  hired  to  weekly  waget 
John  Smith  and  Ifaac  Smith  of  ff ad/worth,  two  brothers  for  fo  teng  rin» 
who  kept  houfe  and  lived  togetlier.     She  was  the  only  ^J^ .  fc/wnt, 
female  lervant  in  the  houfe,  and  did  all  the  menial  and ;,  ^ot »  gener^ 
houfehold  bufinefs.    No  mention  was  made  about  being  htiiagfbr«y«ir. 
Wred  for  a  year.     She  hired  hetfelf  to  them  at  the  wages 
^  one  fhiiling  and  four-pence  a  week,  and  board  and 
^'Odging,  for  as  long  a  time  as  they  fhould  want  a  fervant. 
^htn  fhe  bad  f^rved  fevtn  weeks,  Ihe  was  paid  her  wages ; 
Vol.  IL  A  a  and« 
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Rix  V.  and  afterwards,  when  fhe  had  ferved  two  or  three  monthf^ 
Elbtack.  jQj^  yj^^  pg^jj  again  as  (he  wanted  them.  She  continued 
to  live  a  year  and  five  months  ia  the  fcirvice  ;  and  de- 
clared, ftxe  did  not  think  herfelf  loofc,  or  at  liberty  to  gO 
away,  at  the  end  of  every  week,  nor  even  at  the  end  of 
cvety  month.  She  wag  temoVed  from  H^adjhvorib  to 
Eljlacky  and  THE  Sessions  confirmed  the  ordct. — Mr. 
BeakcRoft,  in  fupport  of  the  orders,  admitted  that 
a  general  hiring  ftanding  ^lone  would  be  a  hiring  for  a 
year  ;  and  that  the  finglc  circumftance  of  wages  payable' 
weekly  would  not  prevent  it  from  being  fo  cohndered  ; 
and  contended,  tliat  this  was  not  that  kind  of  indefinite 
hiring,  but  a  contraflk  determinable  at  the  end  of  any  one 
week,  at  the  pleafure  of  the  matter,  and  no  obligation  ori 
cither  fide  for  a  year.     As  to  the  apprehenfian  of  the 

Sauper,  that,  he  laid,  was  imtnaterial. — Mr.  Leigh  and 
1r,  Cockell,  contra^  faid,  that  a  hiriiig  for  fo  long 
i  %  ft  M  ^^  ^^^y  fliould  want  a  fervant  would  of  itfelf  be  a  general 
JuiTic*^  B Jl-  ^^"ng  ^fl) :  thjct  in  one  cafe  (h)  a  contraft,  expreflcd  to 
LftR^denied  thit  ^^  ^^  Will,  was  held  to  be  a  general  hiring,  unlets  the  will 
pofition.  Was  determined.     In  (hort,    wherever  the  time  is  not 

(*)  Rcxv,  cxprcfled  to  be  for  Icfs  thanaycar,  it  is  a  hiring  for  a  year, 
Stockbridge,  which  is  the  only  hiring  kilown  to  the  law.  This 
Bun-iS.C.  Woman  was  a  menial  fervant,  which  is  in  its  nature  a 
r  h  iiream'!^  fcrvicc  for  a  year.  In  Rex  v.  Bath  Eajlon  {c)\  and  other 
tUncrap^rs  c^fcs,  the  Court,  they  faid,  had  gone  farther^  and  given  a 
in  this  cafe.  fettlemeht  where  it  was  doubtful  if  there  were  any  retainer 
Ante,  s^agie  ^8.  at  ill.  As  to  the  circumllance  of  the  wages  being 
pi.  337-  payiblc  weekly,  it  certainly  made  no  difference.     The 

(r)  Burr.  5.  c*  cafe  of  Rex  v,  Dedham  (^)  would  have  bfcen  a  fcttlement^ 
tis*  if  it  had  not  been  for  the  additional  fix-pence  in  themid- 

Antc,ptgC3sx,  jjg  Qf  ^jje  year.— Lord  Mansfield.  A  general  hiring 
JV  y  ■  without  limitation  of  time  is  prefuhifed  tobeahiringfora 

345-  f*«  335*  1^^^  •  ^^^'  ^^^^  ^^  other  prefumptions,  it  is  to  be  explained 
by  circumftances  ;  and  holds  good  only  till  the  contrary 
appears.  Wherever  an  inteht  appears  to  hire  for  a  Icis 
time,  this  deftroys  the  prefumption.  I  think,  enough 
appears  in  this  cafe  to  (hew,  that  a  hiring  for  a  year  was 
not  intended.  For,  firft^  the  contraft  is  at  the  will  of  the 
maimer,  "  for  as  long  a  time  as  he  ihall  want  a  fervant ;" 
and,  fecondlyy  there  is  a  certain  time  at  which  only  the 
fervant  can  be  turned  off  j  that  is,  the  end  of  a  week. 
She  could  not  be  difcharged  at  the  end  of  tlie  year  if  it 
happened  in  the  middle  of  a  week.— Orders   cok- 
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34^.  Rexv.  Cbertjiyy  Trinity  Term^  27.  Geo.  3.  2.  Term  An  agreemeot 
^^'  37-— Two  jufticcs  remove  Jane  Filly  from  37>ffr/>^  »>y  a  daughter    . 
to  Chertfey.      The  fcffiohs    confirm   the    order,    i^^'t^^^'l^.l^ 
jed  to  the  opinion  of  this  Court  on  the  following  ^otbc  offices  of 
<:afc  : — The  pauper  was  hired  for  a  year  at  the  wa-afcrvamfora 
gcf  of  4I.  and  tcrved  out  that  year  with  Mr.   Shirley  y^^»  for  her 
m  the  ]jarifh  of  Chertfey.     About  three  weeks  before  l^n*'^*^'!,^' 
that  fervice  expired,  her  father,  who  was  a  day-labour- IJ^^quifites,  is  1 
cr,    in  confequence  of  his  wife's  death,   came  to  the  good  biri/i^for    ' 
pauper,  and  applied  to  her  to  come  ^id  live  with  him  to  a^#«r,  though 
dd  the  offices  of  a  fervant  for  a  year  in  the  parifli  of  ^^'•/■"S***^  *• 
T6orte,  and  offered  her  her  board  and  lodging,  and  fuch  JJhat  Srarbj 
profits  as  fhe  could  make  by  keeping  fowls,  and  what  Ihe  her  labour. 
could  earn  by  her  own  labour;  and  if  that  did  not  pro- 
dace  as  much  as  ihe  got  at  Mr.  Shirley\  her  father  was  to 
make  up  the  difference.    She  agreed  to  come  on  thofe 
terms,  and  came  accordingly  ;  and  lived  with  him  in 
parfuance  of  that  agreement  in  the  parifh  of  Thprpe  for  a 
year  and  upwards,  during  which  time  ihc  got  about  one 
guinea  and  an  halfby  keeping  fowls,  and  two  guineas  and 
an  halfby  going  out  charring  and  taking  in  plain-work  ; 
and  at  the  end  of  the  year  her  father  gave  her  ten"  ihillings, 
as  an  additional  recompence  for  her  having  gone  out  with 
him  to  reap  in  the  harveil  month. — Silvester  and 
Shepherd,  infupportof  the  order  of  feffions,  admitted,  ??J^J*'**' 
that  a  father  might  hire  a  child  as  a  yearly  fervant  fo  as  to  Jl^^^^l 
ccable  the  child  by  the  fervice  to  gain  a  fettlement  ;  but 
contended,  that  in  the  prefentcafe  there  was  notafufficient 
hiring  of  and  fervice  by  the  pauper  in  the  parifh  of 
TTntrpe.     It  appears  in  the  fpecial  cafe,  that  the  pauper's 
father  on  his  wife's  death  applied  to  the  pauper  to  come 
and  live  with  him,  but  fhe  was  not  hired  to  fupply  the 
place  of  any  other  fervant :  and  it  appears  from  the  fads 
flated,  that  the  daughter  was  not  under  the  control  of  her 
iarljcr  as  a  fervant,  for  fhe  was  cxprcffly  permitted  to  earn 
yxrhsLt  fhe  could  by  her  own  labour  by  ferving  whom  fhe 
pleafed.    The  pauper,  therefore,  could  not  poflibly  be 
confidered  as  the  fervant  of  the  father  within  any  of  the 
adjudged  cafes  upon  this  fubjefl ;  for  fhe  was  not  under 
the  command  and  control  of  hermafler  during  the  whole 
year;  the  contract  was  not  binding,  for  as  fhe  was  at 
liberty  to  work  for  whom  fhe  pleafed  the  father  was  not 
entitled  to  her  earnings,  nor  could  he  compel  her  to 
perform  his  work.     Now,  if  the  pauper  were  not  hired 
2S  a  fervant^  her  living  with  and  ferving  her  father  will  Ante,  page  jzfi* 
not  give  her  a  fettlement  in  Thorpe,    This  point  was  pi.  325. 
determined  between  the  parifhes  o(  Gregory  StcJti  and  Pitt^ 
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Rf  X  *•  mtnjier  {a).  I  f  the  cafe  between  the  parifhes  of  yejfop  and 
Chcetsz  Y.  Mijfenden  (b)  be  cited  on  the  other  fide,  it  is  to  be  obfcrvcd^ 
(«}  Ante,  pagethat  that  cafe  only  determined,  that  where  there  was  a 
326.  pi.  3x5.  hiring,-the  circumitance  of  its  being  a  hiring  by  a  father 
^{b)  Foley,  141.  eould  make  no  difference  :  there  the  hiring  was  lifted  as 
An(e,p^e3i8.2  fa£t;  but  here  no  fuch  faft  appears. — Palmer,  contra^ 
pJ-ji;-  was  ftopped  by  tlie  Court. — Ashhurst,  Jujiice.     All 

that  is  necelTary  to  giTe  a  fettlemeiit  under  tiiefe  flatutes 
is,  that  there  (hould  be  a  hiring  for  a  year  and  a  fervice 
for  a  year.    As  to  the  hiring  for  a  year,  it  id  only  neccflary 
to  read  the  words  of  the  cafe  to  determine  it :  it  ftates, 
that  tlie  pauper's  father  applied  to  her  to  come  and  liv^ 
with  him  to  do  the  offices  of  a  feruont  for  a  year  on  certain 
terms,  which  Ihe  agreed  to,  and  that  flie  came  accordingly 
and  lived  wltS  him  in  purfuance  of  that  agreement  for  a  year  ^ 
The  objeftion  is,  that  this   is  no  hiring,  becaufe  the 
feillons  have  not  ftated  that  the  pauper  lived  as  an  hired 
fervant  ;  but  there  is  no  occafion  for  the  feflions  to  ftatc 
that  exprefsly,  if  it  fufficiently  appear  from  the  terms 
of  the  contraA  :  now,  in  the  prefent  cafe,  that  does  ap* 
pear.     Then  it  was  objefted,  that  the  contraft  was  not 
binding  :  but  that  is  not  fo  ;  (be  was  hired  to  do  all  the 
offices  of  a  fervant  for  a  year.    The  terms  of  the  contraft 
are  not  fuch  as  woula  enable' the  pauper  abfolntely  to 
leave  her  father^s  fervice,  but  only  to  do  particular  work 
for  her  own  benefit :  (he  was  firft  bound  to  perform  all 
his  work,  and  confiftentjy  with  that  fhe  was  at  liberty  to 
gain  as  much  as  fhe  could  earn  by  her  own  labour. 
This,  therefore,  was  a  good  hiring  for  a  year.     And  as  to 
the  fervice,  the  cafe  ftates,  that  the  pauper  lived  witli  her 
fatlier  in  purfuance  of  the  agreement  for  a  year.     This  is 
by  no  means  like  the  Pittminfter  cafe ;  for  rfiere  there  was 
(if)^BaLLii,  j^Q  hiring  at  all  for  any  time.— (r)  Grose,  Juftice.    In 
fittfng  ar"      order  to  gain  a  fettlement  by  hiring  and  fervice,  there 
CuiUbaii  the    muft  undoubtedly  be  a  hiring  for  a  year  and  a  fervice  for 
whole  of  thii    a  year.     But  in  the  hiring  it  is  not  neceflary  to  ufir 
^/«  technical  terms ;  the  word  ••  hiring"  need  not  be  ftated 

on  the  cafe  ;  it  is  fufficient  if  it  appear  that  the  fervant 
agreed  to  fervc  aftd  the  mafter  to  pay  for  that  fervice  for 
a  yearV  Then  the  circumftaqce  of  the  father  bein^  the 
mafter  of  his  ov^rt^child  will  not  vary  the  cafe.  This  wai 
tiot  a  hiring  generally  by  the  father  as  long  sis  he  lived, 
but  a  hiring  for  a  year  exprefsly.  The  father  offered  the 
pauper  certain  terms,  which  it  is  ftated  (he  agreed  to 
accept ;  then  there  was  a  contraS  between  them  for  tlic 
hiring.  According  to  the  terms  of  this  contrad,  (he  was 
not  at  liberty  to  deferther  father's  fervice  ;  (he  was  only 
permitted  to  do  what  other  work  (he  cottU,  coiififtcntlY 
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her  father's  fcrvicc  ;  which  flic  was  firft  bound  tp  per-  Rfx  v. 
form.  She  did^very  thing  which  related  to  her  fatlicr's  C«k»tset, 
/crvicc  ;  and  her  earning  befides  that  will  not  prevent 
its  being  confldered  as  a  hiring  for  a  year.  And  as  to  the 
fcryice^  it  is  exprefsly  ftated,  that  the  pauper  lived  with 
her  father  for  a  year  in  purfuance  of  tb^t  agreement, 
nrherefore  the  rule  n^uft  be  iQade  abfol^te  for  quaihing 
both  the  orders. 

342.  R£X   V,   Macclesfield^  Hilary  Tcrniy    29.    Geo.    5.  If  a  fervant  be 
3.  ^lerm  Rep.  76. — George  Deariy  Hannah  his  wife,  and  ^''re**  ^w^*'**** 
yobny   miliamy  Sarab^  mi  Mary,  their  children,  "^^^^^^^'^^Ta 
removed  by  an  order  of  two  jufti^ees  from  Macclesfield  to  fhJ  exprration 
IVildboqrclQugb^  both  in  the  cpunty  of  Chejler.    On  an  of  that  time  the 
appnl  the  court  of  feffions  vacated  fo  much  of  the  order  maftt#tcU»hini, 
as    relates   to  the   fettlcment  of  George  Dean,  Hannah  ^^^^^^, 
his  wife,  and  ff^iiliam,  Saraby  and  Mary^  their  childrcnj-^^'hout  men-* 
fubje^l  to  the  opinion  of  this  Court  on  the  following  tioDing  the 
cale  : — The   pauper,    George   Dfan,    being    fettled    in  wages,  and  the 
ff^ldhoar doughy  was  hired,  about  fifteen   years  ago,  by  ^^^^^  aflcnts, 
Francis  Befwicky  late  Qi  MaccUsfieldy  button-rnakcr,  for  J*r?^. 

-  •'    ^*  '  J       '    ■  '  .     ^agreement  is  a 

eleven   monjtbs,  at  ten  giiineas  wages  :  at  the  eqid  01  ^^turai  biringy 

eleven  months  the  Qiafter  and  the  pauper  fettled  his  wages  and  rerving 

for  eleven  months,  and  his  mailer  gave  half  a  guinea  over,  "»)<i«''  [« *  /'^ 

faying,  that  he  h^4  been  a  good  fervant,  and  added,  ^'"^^J"*^**' 

**    Xou  may  a$  well  Jiay  on  an  end  in  your  place  ;  the  place  * 

♦'  JTuits  you,  and  you   fuit  the  place.**    The  pauper's 

aufwer  was,  **  Very  well,  Sir,  1   have  no  objeftion  ;'* 

and  the  pauper  continued  to  follow  his  n^after's  buiinefs 

near  three  years.    The  pauper,  being  at  Birmingham  with 

his 'mailer's  cart,  was  taken  ijl,  and  flayed  there  fome 

time,  which  occafioned  hini  to  lofe  his  fervice.    His 

mailer  ufed  to  give  him  money  occaiionally  during  his 

icryice  ;  but  the  pauper  kept  no  account  himfelf.    A  few 

idays  aiterthe  pauper  s  return  from  Birmingham  his  mallei: 

fettled   with  him ;  the  pauper  did  not  know  in  wlaat 

planner,  butfuppofed  the  money  was  right :  he  though^ 

his  wages  would  come  to  about  four  ihillings  a  week. 

It  did  not  appej^r  to  the  Court,  that  the  pauper,  or  any  of 

his  children  (except  John)y  had  gaiaec}  any  fettlement 

in  any  other  place.— Leycester,  in  Yupport  of  th^ 

order  of  feffions,  was  flopped  by  the  Court. — Bower 

;and  Manlev,  contra.    The  queilion  is.  Whether  thic 

was  a  continuation  of  a  limited  hiring,  or  a  general 

independent -hiring  ?  They  admitted  that,  if  it  were  the 

latter,   it  would  bs  equal  to  a  hiring  for  a  year;  but 

gqi|tei|ded,  tliat  fuc^  an  hiring  could  not  be  collefted 
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R»x  V.      from  the  cafe  ;  for  then  there  was  no  contraft  for  wagers* 
MAC€tK«-    This,  therefore,  niuft  be  taken  to  be  a  (^ntinuation  of  9^ 
riPLp.       litnitcd  hiring.    The  cafe  ftates,  thatthe  pauperwas  hired 
for  eleven  months,  ^t  the  fpecific  wages  of  ten  guineas  ; 
^fter  the  expiration  of  which  time  the  mailer  told  the 
fei*vant,  **  he  might  as  yjtWJiay  on  an  end  iri  his  place." 
Now  this  renewsd  of  the  agreement  muft  have  reference 
to  the  origmal  contrad,  and  then  the  pauperwas  hired  for 
another  eleven  months  for  ten  gumeas  more.     But  it 
cannot  be  inferred  from  the  fecond  agrecment^.that  the 
pauper  was  hired  generally  to  fcrvc  at  the  fame   rate  of 
wages  which  he  had  before  received.     This  is  not  like 
(a)  Burr.  S.  C.  the  cafe   of  Rex  v.  Berwick  St.  jfohns  (^2),   where   the 
502.  pauper  w^s  told  to  go  "  into  Ned  HilVs  place  ;"    for 

Alice,  page  341.  t^cre,  by  a  reference  to  HilPs  contraft,  it  appeared,  that 
^  *  ^^^'  he  ferved  un^er  a  yearly  hiring.     But  it  is  more  like  the 

(4)  Barr.SaC.  cafc  oi  Rex  v.  Clar^  (^),  where  a  pauper  who  was  origi- 
819.  nally  hired  for  a  month  continued  ni  the  fame  fervicc 

Ante,page35o.  for  five  years,  ?nd   yet  gained   no  fettlement  by  it. — 
P*-  ???'  JLoRP  Ken  VON,  Chief  Jujllce.    It  is  clear,  that  there  muft 

cither  be  an  eyprcfs  or  an  implied  contraft  for  a  year, 
Jn  order  to  give  the  fervant  a  fettlement*    An  exprefs 
Jiiring  for  eleven  months  will  not  confer  a  fettlement^ 
utllefis  the  feflions  find  that  it  was  fraudulent,  and  that  a 
year's  fervicc  was  intended,  though  only  eleven  months 
(<)  Rex  V.      were  exprefled  ;  .as  in  a  cafe  (t),  which  I   remember, 
Miiwietr,  Burr,  where  there  was  an  hiring  for  eleven  months  with  an 
s.  c  433.        agreement  to  give  iji  another  month's  fervicc.     Now, 
Vow,  p^f^e  363.  jj^  '^j^jg  ^gjg^  ^i^g  flp^  hiring  for  eleven  months  was  not 

P '  347»  fufEcient  to  confer  a  fettlement:  but  when  that  time  was 

elapfed,  the  matter  told  the  pauper,  that  he  might  as  wdl 
Jiay  on  an  end  ;  v^'hich  in  that  part  of  the  coyntry  means  an 
'indefinite  time.     This  fecond  hiring,  therefpre,  muft  be 
confidered  as  a  general  hiring,  which  the  law  conftrues  Xo 
be  an  hiring  for  a  year.     As  to  this  expreflion  referring 
to  the  time  for  which  the  pauper  was  originally  hired, 
it  is  too  refined  ;  it  only  refer^red  to  tlie  nature  of  the 
fervice  in  which  he  was  before  engaged.     Then  if  we 
confider  thewage§  for  which  thepaupe^  ferved  under  the 
fecond  agreement,  it  negatives  the  idea  that  the  parties 
contrafted  for  another  eleven  months  fpr  the  fame  definite 
.  fum  which  the  pauper  received  under  the  firft  agreement  ;* 
{d)  Mr,  fQj.  ;t  js  ftated,  that  he  received  about  four  lhillings/>rr 

iVtVEk  wa?  week,  which  does  not  amount  to  the  fame  apportionment 
^tiingforthe  pfwagcs. — A SHHUR ST,  7»/?irf,  and  Grose  (rf),  Juftice^ 
Lord  Chan?    cp^curring,  ofdcr  pf  femon$  qonfifm^d, 
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V.  0/ particular  or  fpeciul  hirings. 

344*  Rexv,  King^s  Norton^  trinity  Term^  I3«  &  l^Geo.l*  a  Wring  for  a 
Surr^  S.  C.  152. — The  order  of  leffions  ftates,  that  the  year,  to  be  patd 
pauper  Mary  Calcott  was  hired  with  J9bn  Ellis  of  Cambden,  ^'''^^^}^ 
toT  a  year,  to  fpin  wick-yarn,  at  the  rate  of  is.  6d.  a  ftone  ;  !^j2^/*  * 
and  that  ihe  was  to  provide  herfelf  with  meat,  drink, 
liraihing,  and  lodging  where  (he  pleafed  :    that  ihe  fpai^, 
for   him  the  whole  year;    and  lodged  in  her  mailer's 
boiifey  and  boarded  with  him  at  Cambden  ;  and  received 
one  (hilling  and  iixpcnee  a  ilone  for  her  work  ;  allowing 
her  inafter  two  ihilhngs  a  week  for  her  lodging  and  board : 
and  upon  her  examination  ihe  faid,  that  by  her  contraft:  as  vide  sir  j. 
a&>refaid  ihe  thought  (he  was  not  at  liberty  to  work  for  ^•'^^^i " 3?» 
any  other  mafter :  but  flic  thought  that  ihe  was  at  liberty  ^'^'  f^. 
to  play  or  be  abfent  from  her  work  as  long  as  ihe  pleafed ;      ' 
being  to  be  paid  at  a  certain  rate  for  her  work  done. 
Wherefore  it  is  the  opinion  of  the  feffions,  that  the  hiring 
and  fervice  aforefaid  was  not  fufficient  to  gain  the  faid 
A£ary  Calcot  a  fettjement  in  the  pariih  of  Cambden :  ^nd 
accordingly  they  revirrfe  the  order  of  removal.      The 
only  queilion  was,  Whether  this  hiring  and  fervice  was 
Aimcient  to  gam  her  a  ikttlement  in  Camidcn  ?'^hoKi> 
Chiif  Justice  Lee  thought  it  plainly  a  good  fettiement 
in  Camtdem    For  hereis^  hiring  for  a  year,  and  a  con* 
tinuing  in  the  fame  fervice  for  a  year ;  wliich  are  uu-^ 
doubtcdly  fu^cientto  gain  a  fettlement.~MR.  Justice 
Page  and  Mr.  Justice  P^obyn  were  of  tlie  fame  opi-^ 
nion,  for  the  £iine  reafon.    And  they  all  agreed  that  it 
was  not  arterial  what  the  fervice  wasj — Mr.  Jurtice 
Ch  Af  ple  aJfo  concurred  ;  and  obferved,  that  the  liberty 
&e  thought  ihe  had,  of  playing  and  being  abfent  asr  long 
as  flie  ]^ea(isd»  depended  upon  her  own  appreheniioii 
only;  but  was  ne  part  gf  the  coiitra£b(<i)« — PERCuftiAM^  («)  videantei^ 
unaoimouily  and  clearly,    Th^t  the  pauper  had»  bypagossi, 
diis  fpecial  hiring  acid  fervice  for  a  year,  gainf^d  a  fetr  not«(^)* 
tleroeat  in  Cambden.  and  therefore  the  order  of  feilions' 
was  quaihedy  aad  order  of  the  two  juftices  affirmed  (^), 

(J)  Vide  Burr.,  8.  <^.  Ifo.  165.  and  Burr.  %,  C.  No.  146.    Rex  ^.  * 

Ilex  V.  Inhabiunts  of  St.  Peter**,  Maccksfield,  poft.    page  365.    pi, 

Dorchefter,  In  Michaehnu  Teroa*  ^^S.aoflthecaiiisitborejcltQd^ 
^  Geow  3.  poft,  page       •  f>U       . 
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A  hiring  for  a        3^^.  Rix  V.  jitherton^  Hlkry  T^rm^  16.  G(0.  a.   Burr. 
^"ndsr^ear    ^'  ^'  203.— Mn.  BooTLE  moved  to  quafli  an  order  of 
pay"y*quaJ^    fcffions  confirming  an  ordcr  oiF  two  jufticcs  for  the  rc- 
teriy,  with  li-    moval  of  Ralph  Herrifdn  and  Martha  his  wife  *nd  yohn 
bcrty  on  either  their  child  from  the  townfhip  of  Borton  in  Lanca/hire  to 
^*!*^^***^-     AthertQHy  in  tlic  oarilh  of  Leigb^  in  the  fame  county. 
Tri^'at  thTe'nd  CA9B.^..if«»A  flam>«/bcingunmarn^^ 
of  aiiy  quarter  ^^7  Child  or  Children,  and  bemg  legally  letted  in  Atber^ 
^  a  month's*    touy  w^  in  the  year  1729  hired  by  Thomas  Bar latv^  ai^ 
notice,  is,  if  no  inhabitant  of  and  legally  fettled  in  Barton^  for  one  year, 
ftjch  notice  be    ^^  wagcs  pavaWe  quarterly :  and  it  wa$  agreed  between 

given,  and  there   ,  ^  .  J  %     \    ^  .Vt       'r^  ^       •  Pr    i_      y^-  i^*  - 

is  fervico  for  a  ^*  1^^"  Bcfrlow  and  Harrlfony  at  the  time  6f  the  uud  h\* 
year,  a  good  ring,  that  either  the  faid  mafter  or  fervent' ihou]d  be 
hiring,  and  will  loofc  from  or  at  liberty  to  determine  the  faid  contra^ 
gaioaftiiie-  p|.  hiring  at  the  end  of  any  quarter  of  the  faid  year, 
'*"^*  *  either  of  tliipm  giving  a  month's  notice  to  the  other. 

But  it  appears  that  no  notice  of  diflblving  or  determining 
^tbc  faid  hiring  or  fcrvice  was  ever  giren  by  either  the  faia 
mafter  or  fcrvant ;  and  that  the  faid  Ralfo  Harrifon  con* 
tinued  in  his  mailer's  fervice    in  Barton  aforefiiid  the 
vrhole'year.     It  ajfo  appeared,  that  the  faid  Ralph  Harris 
fmy  at  the  time  of  the  faid  hiring,  declared  that  the  reafbn 
pf  the  faid  hiring  being  made  determinable  at  the  end  o^ 
any  quarter  upon  fuiqh  notice  as  aforcfaid,  wasr,  *♦  .tfcat  he 
*f  wouldnot  be  hii-ed  fo  as  to lofe his  former  fcttlement.'* 
On  fhowing  caufe,  now,  againft  quafhin^  the  orders,  it 
^  yrasfaid,  by  Sir  John  Stuance,  that  it  is  eilcntially 

necefiary  that  thece  be  an.abfohite  hiring  fpr  a  -yean 
The  rcafoaofit.is^  that  it  fhould  appear  that  .the  perfori 
pame  fairly  into  the  parifh  to  get  his  livelihood  thef'e,  and 
to  do  real  lcr\'ic^,  and  not  merely  to  gain  a  fcttlement. 
But  this  contraft  w?t$  determinable, '  by  either  party,  at 
the  end  of  every  quarter:  and  the  intention  of  th|p  parties 
k  moft  exprefsly  Ipccrfied,  in  the  prefent  cafe,  to  be,  **  that 
^f  the  man  was  ^bt  tolofc  his  for|ncr  fettlemcju."    Tliis 
cafe  diiFers  from  the  cafe  of  Rex  v.  the  Inhabitants  ofi 
(<»)  vide  Burr,  ^^^dc  (a)y^Tr^  7,  G.  2.  5.  R.    fobtb^re  tbecontraft  wa9 
^.C.  Njft,T.  u^originally  for.  a -quarter  of  a  yeat,  but  the  maii^  was  tq 
p.  i.Rexv.     pontihiifl  for  a. year  if  her  mafter  and  fbe  IJkcd  one  ano* 
Inhabitants  of    ^Xvex.  :*  and  the  general  cafe  of  hiring  foyants  is  miich  liM 
pcft^^fcQioi     ^^^'     But  here  arc  exprcfs  Aegativc  word? :  and  a  partis 
viU.  cular  time  is  fixed  for  the  determination  of  tlic  contra^.- 

On  the  contrary  it  was  faid,  that  there  appears  upon  the 
face  of  this  order,'  a'defign  to  evade  the  law.  In  the  cafi? 
of  Lidney  and  S^ro^dey  the  origins^  l^^.^l^g  was  but  for  ^ 

^i*.  Vide  BuiT  fl"^^^^^  p^  ?  y^^'^  •  ?^^^  ^5  ^^^  ^  whole  year.  And  in  tl)e 
S.  c.  No.  7.  '  i^^^e  of  'Rex  V.  the  Jnba^Uanis  of  New  IVindfor  (b)^  H. 
psgC  i%»     Sfle  this  cafej  -^oft,  fcftion  viii, 

*   '  '  8.  C 
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S.  G,  2.  B.  R,  Colonel  Meyrick  hired  the  fervant  for  a     Rkx  «. 

jQonth  upon  liking ;  and  fhe  was  to  go  away  on  a  month's   ^^"  ^«TOK• 

wages  or  a  month's  warning :  but  as  Ihe  was  to  have  5I. 

a  year  wages,  and  continued  above  a  year,  it  was  holden 

to  gaiq  a  fettlcmcnt  (^ ^, — Lorp  Chij^f  Justice  Lee  (-)  vm«  Borr. 

held  it  to  be  a  good  fettlement  BtBarto/i^  upon  theautho-  ^-  ^'  P»g«  »o» 

jity  of  the  cafes  cited.     And  he  obferved,  that  the  words  feaionvir*^^ 

cf  the  ads  of  parHament(^)  are  complied  with ;  for  here  is  ,.        *"* 

both  a  hiring  for  a  year,  and  a  fervicc  for  a  year.    The  V.  ^  A/.^i*ir 

two  reafons  that  fecm  to  be  the  foundation  for  gaining  a  r.  7,  and  8.  &  9! 

fettlem(cnt  of  this  kind  are,  the  credit  given  to  the  fervant,  ff^*  3«  c.  30. 

and  the  fcrvice  done  by  him.    This  conditional  agree-  ^"  4^ 

mcnt  is  inferred  into  the  contraft  purely  to  avoid  the  ^"*'P^3«^* 

fettlement.    It  does  not  feem  to  have  been  intended  to  be 

pat  in  execution :  it  is  plain,  at  leaft,  that  it  never  was 

executed.    It  appears,  m  the  event,  moft  clearly,  that 

this  liberty  of  putting  an  end  to  th^  fcrvice  within  thp 

year  was  never  taken:  the  fervice  did  in  faft  continue 

during  the  whole  year  :    and  the  hiring  is  exprefsly  ftated 

to  have  been  "  for  one  year."     It  is  therefore  ftronger 

than  the  cafe  of  Lidney  and  Stroude^  or  than  that  ofN^w 

fFind/orp    Fori  in  the  former,  the  firft  hiring  was  but  for. 

a  quarter  of  a  year  ;  and  in  the  New  Windfor  cafe,  the 

firu  hiring  was  but  fbr  a  month :  but  in  both,  it  was, 

coUeftivcly,  upon  the  whole  circumflances,   taken  to  ^..^  g. 

amount  to  a  hiring  for  a  year.    Yet  tliey  were,  both,  to  s.  c.  No  ion 

be  conditionally  void,  as  well  as  the  prcffent  hiring,  s!  P.' 

Therefore  both  orders  muft  be  quafhed. — Mr.  Justice 

Wright  and  Mr.  Justice  Dennison  concurring  {a)^  {a)  Mr.  Jw4- 

l^ER  Curiam,  nn^nimoufly,  Both  orders  qualhed.  ticeChapfl* 

346.  -R^Jjf  V.  Ozleworthf^  Trinity  Term^  24.  &  25.  Geo.  2.  a  hiring  for 
^urr,  S,  C.  302. — Two  jullices  made  an  order  for  the  three  years  at  fo 
removal  of  IVilliam  Hewett  from  IVotton  under  Ed^e  to  muchaweck,u> 
Ozleworth  (both    in  Gloucejlcrjhire) :    and  the  i^^0T\^^'^'''^^^J^'^'^ 
japon  appeal,  confirmed  that  order.   Case-— The  pauper,  ^o^c'id?  for 
it^illiam  Hewett^  had  gained  a  fettlement  in  0«/ewortbi  each  hourov<r» 
but,  fubfequent  to  it,  agreed  with  Thomas  Paljor^i  an  in-  with  a  penalty 
habitant  legally  fettled  vxfVoiton  under  Edge^  clothworjter,  »[**«  n^^^c** 
\o  ferve  him  in  the  faid  bufinefs  for  three  years,  at  3s.  a  ^^''thc  ft,!^a^t^ 
yjcek  for  the  firft  year,  3s.  6d.  a  week  for  the  fecond  year,  go  away  during 
sind  4s.  a  week  for  the  third  year.    He  was  to  work  only  the  three  year^' 
twelve  hours  in  a  day,  and  tp  have  one  penny  for  every  »« •  fufficient 
hour  hc'lhould  work  above  the  twelve  hours  :   and  that  ^'JlJf 'j*^*^ 
^hcfaid  Thomc^s  Ptf^r  fliould  retain  6d.  a  week  out  of  the  ^^^^^^^ 
above  wages,  4unng  the  faid  three  years,  by  way  of  a  fervant  wiu 
j^q>ofit  or  fccufity  for  the  faid  fflliiam  Hewett*^  perform-  gain  a  (ettlt* 
jng  his  iigreement ;   but  which  faid  6d.  by  the  week  was  "^^ 
to  be  paid  to  die  faid  fFilliam  Hewett  at  the  end  of  the 

faid 
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Riz  V,      {^li  term,  if  he  performed  the  faid  agreement,  or  if  the 
C3i^xwo*Tiu  faid  Thomas  Pai/orfhould  difthaige  him  of  the  faid  fervico 
before  the  end  of  the  faid  term  ;  but  was  to  be  kept  by 
|he  faid  Thomas  Pal/or  if  tlie  faid  fTil/Iam  Hiweii  quitted 
the  £iid  fervice  before  the  end  of  the  fame  term :  that  the 
£iid  Thomas  Pal/or  was  not  to  find  or  provide  meat,  drink^ 
valhing,  or  lodging  for  the  faid  fVil/iam  Hewett  during 
tlie  faid  term  ;   and  that  it  was  underftood  between  the 
faid  Thomas  Pal/or  and  IVtUlam  Hewett^  that   the  faid 
Thomas  Palfor  might  turn  the  (aid  ff^illiam  Hewctt    out 
of  his  fervice  at  any  time  during  the  term;  P^yuig  to 
the  faid  ft^ilUam  the  fixpences  before  retained:     that  the 
feid  If^ilUam  Hcwett  worked  with  the  faid  Thomas  Palfar 
mndcr  the  faid'  agreement  for  about  £x  montlis  ;    and 
tlien,  being  ill,  abfented  himfelf  from  the  fervice  for 
about  three  months :   and  tb^n  returned  to»  and  was 
Kceived  by  iht  {2di  Thomas  Palfor ^  stfid  continued   to 
wo/k  for  him  under  the  faid  agreement,  till  tlic  time  of 
6is  being  removed  by  the  faid  order  of  juftices,  being  for 
a,bo'at  three  quarters  of  a  ye^r  after  the  faid  return  to  tlip 
feid  Thomas  Palfor :    and  that,  during  the  time  of  bis 
working  with  the  faid   Tharnas  Palfor-^  and  during  his 
ficknefs,  the  faid  William  B^wdt  lodged  in  the  faid  pa-r 
rilh  of  Wotton  under  Edg( ;  but  not  in  thi^  faid  Tbamai 
Palfor  s  hgufe.^    A  motion  was  made  by  Mr.  BIs^^OP3^ 
to  qualh  thefe  orders ;  who  infifted^  that  this   was  a 
good  fettleincnt  in  Wotton  under  fdgft  upon  the  fpecial 
cafe  above  Hated.    The  fei&oi^s  could  iiot^  he  faid,  or 
pught  Qot  to  apprehend  tliat  the  abfence  of  the  ferv^t 
during  his  illnbis  could  vitiate  the  fettlement,  cfpccialljr 
^s  the  mailer  received  him  again  when  it  was  over.     la 
(4>Sir  y.  Str,    ^cx  V*  Inhabitants  of  JjJif  (a),  the  fervant  was  abfcnt^^ 
^3'S»c.  very  \j^g  ^^k,  .fix  davs ;  tQ  lee  his  fiqk  mother,  fqur  d^ys  i^ 
^pseiiieported^    ^^j  went  awav  three  days  before  the  end  of  the  yearj 
and  yet  it  was" held  a  good  fettlement,    In  Rfx  v.  Inha" 
If^Borr.  s.c.  plants  of  Eaton  (b)y  thr^e  weeks  ^bfence  of  the  ftrv^mt 
Ko.  i4»    I*oft.  was  held  to  be  purged  by  the  mailer's  receiving  him 
Si^<JttvL        again:    and  the  Court  declared  againfl  nicety  in  con-^ 
ft  ruing  thefe  fettlements*     In  Rtx  v.  Inhghltfmts  ofBic- 
<r)Bum5.c.^^^  (0.  tlie  fervant's  working  with  other  perfons,  by 
Wo.  78.    Port,  confent  of  tli^  mailer,  did  not  vitiate  his   fettlepacnt, 
fc^UoB  vi.        And  in  Rex  v:  Inhabitants  of  Gocdneflone  fd)^   the  fervant 
(tf)  Burr.  s.  cr  went  to  the  herijing  filhery  three  weeks  before  the  end  of 
^'085.    Poft.  the  year> by  licence:  yet  it  was  holden a  good  fervice.  M 
fcftioB  xiiu      ^Q  ^j^g  liberty  of  ending  the  contraft,  on  forfeiting  the  fix- 
pences, and  what  was  underftood  between  the  mailer  and 
tlic  pauper  about.it ;  he  mentioned  the  cafe  of  Rex  v.  In- 
(*)  Borr.  S,  C.  habitants  of  IVincauntor^  [e)  in  the  laft  Hilary  Tcrm^  wJierc 
Xo.  1C7.  4ntc^  page  339*  V^*  3**» 

tlie 
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the  apprehenlion  of  the  pauper  was  holden  to  be  quite  ^"  '•• 
jmmatcriaL  As  to  his  lodging ;  he  is  ftated  to  have  0«Lzwo»Tfc 
lodged  in  the  parifh:  there  was  no  need  that  he  ihould 
lodge  in  Palfor\  houfe.  Here  is  an  aftual  hiring  for 
diree  years  ;  and  a  fervice  under  it  for  one  year  and  4 
quarter.  Therefore  both  the  two  juftices  and  tne  feffions 
have  judged  wrong,  in  holding  ^^  that  no  fbttlement  was 
**  thereby  gained."  Befides  (as  Mr.  Fqrd,  who  was  oa 
the  fame  fide,  obferved)  the  two  juftices  removed  him 
whilil  he  was  aflually  in  his  matter's  fervice.  The 
counfel  ^who  now  fhewed  caufe  iniifted  on  the  liberty  of 
quitting,  as  vitiating  the  fettleroent ;  alledging  that  the 
hiringought  to  be  abfolute  and  conclufive. — Lord  Chief 
JusTicB  Lee.  But  how  could  the  juftices  remove  him 
out  of  the  fervice  ?  It  appears  that  the  man  was  a&ualiy 
in  the  fervice  at  the  time  of  the  removal.  Both  he  and 
Mr.  Justice  Wright  thought  the.  orders  muft  be 
quafhed.  —  Mr.  Justice  Wright  obferved,  that  the 
pauper  had  ferved  a  year  and  a  quarter.  The  two  other 
Judges  (De^nnison  and  Foster)  were  both  filent. — Ve9, 
Curiam.    B^ule  made  abfolutQ  to  quafh  both  orders. 

34.7.   Rex  V.  Milwlch^  Trinity  Tcrrm  30.  &f  31.  Geo.  2,  A  Wring  fer 
Burr.  S.  C.  433.— Two  juftices  removed  2j&(7mflj'T2»flfi«-«*«J«"^'^ 
and  Margaret  his  Wife,  and  Jnthony^  Thomas'^  y^«'J»  y„r,  Jhc ftr- 
JViUiamy  Hannahy  and  Mary^  their  children,  from  the  vant  to  give  1» 
viU  of  Creyton  in  the  county  of  Stafford  to  iW//w;VA  in  amonth'jfer- 
the  fame  county :  and  the  feffions  confirmed  their  order,  vice<)cyondi*B 
upon  this  cafe  ftated  :—Thacker  was  hired  by  Mr.  Blur-  "^^^T^t 
ton  of  Jlftlwich,  for  eleven  months,  for  4I.  los. ;   and  it  ^  y^^"  and 
was  agreed  between  them,   that  Thacier  ftiould  give  rerving  a  yev 
Mr.  Blunon  a  month*s  fervice  in,  beyond  the  eleven  onderfocba 
months.       Thack^r    ferved    Mr.    Blurton    the    eleven  ^.""^*?^ 
months  in  Afilwicb;    and  alfo  all  tlie  given- in  nionth,  ^|]^  ^'^ 
except  the  laft  tliree  days  ;    and  as  to  thofe  three  days, 
Thatker  could  not  fay  whether  he  ferved  them,  or  went 
away  without  ferving  them  ;  but  he  received  tlie  whole 
4I.  20s.  wages.     The  feilions  confirmed  the  order ;  being 
of  opinion  ^*  that  this  was  a  hiring  for  a  year,  and  a  fer- 
"  viceforayear.'*  Mr.  Norton  moved  to  qualhthefeor- 
deTs,aadh^daruleto(hewcaufe.  Hemade  two  objedions: 
FIRST,  This  is  not  a  good  hiring  for  a  year,  within 
3,  &  4.  ff^illj  far  Mary^  c.  ii.   being  dhly  for  eleven 
montlis.    The  feflions  feemed  to  confider  the  hiring  as 
fraudulent ;   but  have  not  ftated  it  to  be  fo  :    therefore 
tbis  Qourt    capnQt  |>refqmc  it  to  be  fraudulent.     In 

^.  Str^ng'$ 
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Ryx  Tn       J,  Strange  83.  Rex  v.  Inhabitants  of  Naught  on  (a) — fevcral 
.  iLwicH*    hirings  and  fcrvicc  for  eleven  months  gained  no  fettle- 
{•)  Foicy,  1 37.  mcnt.    In  2.  Salk.  535.  between  the  Inhabitants  of  JDun/" 
»o.  Mo<i.  39Z.   yj,/^  and  JRidgwickj  two  feveial  hirings  for  half  a  year 
^^^  ^^-      each,  and  fervice  for  a  year,  gained  rio  fcttlcment.      And 
by  I.  Stra^ze  143.  between  t-J^c  pariflies  of  Combe  and 
fVeft   JVboahaj — there  muft  bp  a  complete  hiring   and 
fervice  for   a    year,    \\\    order  to  gam  a   fcitlemcnt. 
SECONDLY,   It  \%  not  a  good  ferv'icc  for  a  year ;  becaiiie 
three  days  are  wanting  at  the*  end  of  it.    In  2*  Strangt 
1022.    between   the    pariflies    of   Seaford   and    CaftU^ 
(i'}Bmr,$,c,Church(b)^   going  away  twelve  days  before  the  end  of 
Ci.    No.  20.    the  year  prevented  a  icKlemcnt,  tnough  all  the  wages 
Fbft.  feaioA      YfCTC  paid.     The  fervant's  going  aw^y'  before  the  end 
**"'  differs  from  the  middle  of  the  year.     \\}  the  former  caic» 

the  fervice  is  difccntinucd  :  in  the  latter,  not :  but  the 
(r)  Burr/S.  c.  ^bfcp.ce  js  purged  by  the  mailer's  receiving  hina  2gkin{c). 
70,  71.  an«t  So  that,  upon  the  whole  Hate  of  the  cafe,  it  is  pl^mt  here 
J24.  was  neither  a  hiring  for  a  year,  nor  a  fervice  for  a  year : 

whereas  both  thefc  are  rcquifite  torgain  a  fettiejncnt,  by 
2  &  4.  ^7//.  i^  Mcry,  c.  II. — Mr.  Gilbert^  contra^ 
for  fupporting  the  orders,  infiftcd  -  first^  That  tbi? 
was  clearly  a  contraft  to  ferve  for  a  year  ;   und  cited 
Co.  Litt.  42.  h,  "  If  a  man  retain  a  fervant  generalJy^ 
without  expreffing  any  time,  the  law  {hall  conftrue  it 
to  be  of  one  year."     And  fo  it  wa»  agreed  ia  the  cafe 
f/VBarr.  S  C.  ^^  ^^f  ^*  '^^  Inhabitants  of  IVincaunton  >d).    So,  a  con- 
»V9»  300.  *   *  JitionVl  hiring  has  been  holden  a  good  hiring  for  a  year. 
Ko.  X07.  SECONDLY,    Indeed  the  8.  &  9.  If'i/L  3.  c.  30.  requires  a 

^le,  page  339.  fervice  for  a  year.     But  yet  the  prefcnt  cafe  is  within  tho 
P.»i*a*  fettled  refolution  of  this  Court.     It  was  folcmnly  deter- 

mined in  E,   7.  Ceo.  I     I.  Strange  423.  Rex  v.   Inhabit 
tants  of  IJJipy  "  that  abfence  for  the  laft  three  days,  though 
againft   the  cpnfcnt   of  the   mailer,  did  not  hurt   the 
fettlement.** — And  the  Court,  vi%.  Lord  Mans- 
field, Mr.  Justice  Denni^on,  and  RJr.  Justicj^ 
Foster,  were  extremely  clear,  first,  That  this  agree- 
ment   (taken  all  tcgetlier)   is  a  manifeft  pontraft    to 
ferve  for  a    year;    notwithftspding  the  form  of  ex- 
preffion  (which,  by  the  way,  they  confidered  as  an  at- 
^    tempt  to  prevent  the  man's  gaining  ^  fettlemcnt,  by  a 
very  paltry  evafion).     The  real  queftion  is  no  more  than. 
Whether  elevgn  months  and  one  montli  make  twelve 
months?      There  arc  no  particular    ^echnic^l  words 
jieceflary  to  make  a  hiring  for  a  year.    The  fubftance 
of   this  agreement  is,  ^o  feryc  twelve  months  for  4I. 
IDS.     And  what  fignifics  the  variation  of  cxpreffion? 

■^ ■"  Evqry 
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Every  contraft  to  ferve,  is  a  contraft  to  fcn'e  for  a    j^^^^! 
jt2Lr(a)  ;    unlefs  there  be  fomething  to  explain  it  other-  '    T 

wife.  Now  certainly  h?rc  is  nothing  to  explain  it  other-  (*)  Ca  Ut.^iw 
wife.  Aud  Mr.  Justice  FostfiR  obferved,  That  this  ^• 
was  an  entire  fingle. contract ;  and  not  like  to  the  cafes 
of  difFerent  contradts  at  different  times  :  and  he  added, 
that  no  adion  would  have  lain  for  the  wages,  till  the  end 
of  the  whole  twelve  months. — secondly,  That  as  to 
the  fcrvant*s  going  away  three  days  before  the  end  of  thft 

J^ear,  the  ftate  of  the  fiifl:  docs  not  fupport  the  objeftion  ; 
or  it  does  not  appear  that  he  did^o  zw^y  before  the  end  of 
the  year :  it  is  only  ftated,  that  he  could  not  fay  whe- 
ther he  ferved  thoie  three  days,  or  went  away  without 
fcnring  them.  But  it  is  pofitively  ftated,  that  lie 
received  the  whole  4I.  los.  wages :  which,  at  leaft^ 
feems  to  imply  the  matter's  confcnt  or  permifHort, 
Whereas  in  the  cafe  of  Rex  v.  the  Inhabitants  of  IJlip  (b)  (^J^.Jw-^^^ 
it  was  holden,  that  the  fervant's  going  away  three  days 
before  the  end  of  his  year,  direftly  in  oppofition  to  his 
mailer's  will  and  exprefs  prohibition,  upon  a  reafonable 
occafion,  and  upon  a  reafonable  requeft  (unreafonably 
tcfufed),  did  not  vitiate  the  fettlcment. — Pbr»  Cur* 
unanixDoufly,  Both  orders  affirmed  (c).  r^^  H^^^  5^  ^ 

No.  107*  and  thecales  t^ere  cited,  pa.  30s* 

348.    Rex  V.  Maccksjield^   Eafier  Term,  31.   Geo.  2.  Ahinngfbr 
Surr.  S.  C.  458. — Mr.  Yates  Ihewed  caufc  againft  the  term  of 
qttafhing  an  order  of  feffions,  and  affirming  the  original  ^*J*  ^*!I^  c- 
order.     Two  juftices  removed  Jo/eph  Bower^  an  infant  thcflrii  yeir, 
of  eleven  years  of  age,  from  Matclesfield  to  Sntton  (both  9<i  a  ^*«ek  fc»f 
in  Che/hire) ;   but  the  feiiions,  upon  an  appeal  from  this  the  fecond,  .md 
order,  difcharged  it.    The  fpecial  cafe  ftated  was  this : —  'S^*  »  week  tor 
Theiaid  pauper  Jofeph  Bower  was  a  baftard  child,  born  1^;*,^  ^"^^^^^^^^ 

VCQ  hours  of  a  day,  and  to  have  the  reft  and  Sundays  at  his  own  difp«fal,  U  a  mere  con- 
trad  from  week  to  week,  and  not  a  hiring  for  a  year.    Cald.  $69* , 

(c)  At  to  t)ie  fecond  objeAion-^  the  ftiflons  held  to  vitiate  the  fettle- 

totng  away  before  the  end  of  the  ment :  but  Mk«  Boa  land  argued, 

year,  «od  particularly  as  to  paying  that  thiy  did  not;   and  cited  di6 

the  whole  wa^a,  fee  Rex  tr.  Inha-  cafes  of  Iflip,  and  of  GooddeAone, 

bvtants   of  dhriiichureh,  a.  Burr.  Burr.S.C.  No.  85.and  of  Hanbury^ 

945.  alkd  poft.  fe^ion  the  thirteenth  Burr.  S.  C.  N04 115.    But  I  have  not 

kA  the    prefsrtt  chapter.     It  may  inferted  bis  cafe,  becaufe  it  was  never 

be  not  improper  to  mention^  that  litipted.     Ma.  Bva land  made  hit 

there    was  a  cafe  in   Miciiaelmas  motion   to    quath     the    order    of 

Term,  17^6.  30.  Geo.  2.  Rex  i>.  fdlions,   upon   Tburfddy  the   a5Ch 

Inhabitants  of  Childcompton,  where  Ho^tmitr  1756:    and  on  Fnday  the 

ihe  fervafit  came  three  days  too  late  4th   Ft^nnry  1757,  his  rule  wras 

Into  the  fertice ;  and  afterwards  ab«  made  abfolute»  without  any  defence. 

feiyed  himfelf  a  week,  and  then  ano-  So  that  I  confidered  it  as  no  autho« 

ther  week,  and  about  a  week  more»  rity.     K^tiy  Si  a  J,  Buaaows. 

at  ftrtral  timti}    ^hi«h   abfence 

•        in 
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Rix.v.      in  Suttofit  and  maintained  by  the  ovc^fcers  of  Suttom 
^*fJ^"*"    ^1^^'^  ^^  w*s  about  the  age  of  eight  years,  he  was,  with- 
out the  knowledge  or  confent  of  the  overfeers  of  Sutton^ 
hired  to  one  John  Swaia  of  MaccUsjieldy  to  work  in  hit 
iilk-mill  there,  for  the  term  of  three  years,  at  6d.  a-week 
for  the  firft  year>  gd.  a-week  for  the  fecond  year,  and 
13d.  a- week  for  the  third  year.    And  the  faid  contra£k 
was  made  (as  well  with  the  confent  and  direftion  of  the 
mother  of  the  faid  pauper,  as  with  his  own  free-will) 
by  a  petfon  whom  the  mother  employed  for  that  pur- 
pofe ;   Ihe  not  being  able  to  ftir  about'herfelf,   or  to  do 
any  thing  towards  maintaining  tlie  faid  pauper*     The 
Hiafter,  John  Swain^  was  not  to  find  the  faia  paujper  either 
diet  or  lodging;    and  the  faid  fervice  was  to    be  only 
eleven  hours  in  the  fix  working  days  ;   and  all  the  rclt 
of  the  time,  as  well  as  on  Sundays^  th^  faid  pauper  was 
at  his  own  liberty  and  his  own  matter.     The  pauper 
continued  three  years,  in  the  faid  fervice  ;    but  within 
that  time  frequently  abfented  himfelf  from  his  work ; 
fometimes  for  a  whole  day  or  longer ;  and  at  other  times 
for  feveral  hours  in  the  day.     For   all  thofe  defaults, 
deduftions  were  made  out  or  his  wages,  in  proportion  to 
the  time  loft :    but  there  was  never  any  new  or  other 
agreement  made,  fave  as  aforefaid.      During   the  faid 
whole  three  years,  the  faid  pauper  lodged  with  his  mo- 
ther in  MaccUsJield \    who  received  his  wages:    and  the 
fame  not  being  fufiicient  to  maintain  him,  and  the  mo- 
ther being  unable  t6  work,  the  ovcrfeers  of  Sutton  con- 
tributed 6d,  a-wcek>  during  tlie  whole  time,  towards  his 
maintenance.       About    or    foon  after  the  expiration 
cf  the  faid  three  years,  the  mother  died  ;   and  the  faid 
panper  (being  ill)  required  relief  from  the  overfeers  of 
the  poor  of  Macclesfield ;    who,  tliereupon,  applied  for 
the  order  to  remove  him  from  their  townfhip  of  Mac* 
clesfidd  to  that  of  Sutton.     The  feflions  declared  their 
opinion,  '^  That  this  fetllement  is  in  the  faid  borough 
>*  and  townfhip  of  il/^7rf/t*{/ff/</;'*  and  therefore  they  repeal 
and  make  void  the  faid  original  order,  and  give  13s.  6d. 
cofts  to  the  overfeers  o(  Svtton,     The  rule* to  fhew  caufc 
why  this  order  of  feflions  fhould  not  be  quafhed,  was 
made  fo  long  before  as  in  Hilary  Term,  30.  Geo.  2.  and 
had  been  enlarged  for  four  terms  fucccffivcly,     Caufc 

was  now  Ihewn Mr.  Norton,  who  was  for  quafhing 

this  order  of  feflions,  argued,  that  the  fettlcment  was  in 
Sutton^  and  not  in  Macclesfield^  for  that  the  fafts  ftatcd 
could  not  be  conftrued  to  amount  to  a  hiring  for  a  year, 
and  fcrving  for  a  year,  within  the  meaning  or  intention 
of  the  aft  of  pariiament.— -Ma.  Yates,  cantrai  argued 

•  that 
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dttt  it  was.     See  the  ftatutes  of  3;  &  4.  fVilL  ^  Mary^      R^^c  i». 
C.  II,  1:  7.;  and  8.  &  9-  ^/7/.  3,  c.  30.  f.4.  which  give    "^^"^'•^'•* 
a  fettlemeat  by  being  hired  and  ferving  for  a  year.     He 


cited  the  cafe  of  Rt^x  v;  ff^hhccbapel (a) yjind  Rex  v*  In-*  («)E.ii.G.i, 
hahitanU  fff  King^s  Nsrton  {^),  and  Rex  v.  Inhabitants  of^'^^'S^ 
Wr'tnton^  alias  W^tingUn  (r).— The  Court  held  clearly  (*)  ^**^*»  5> 
Iffith  Mr.  Norton. — Lord  Mansfield  prcmifed  that  W  Amc,^*^ 
there  wis  no  foundation,  on  this  ftate  otthe  cafe,  to  g*^'/s  ^*^ 
imagine  that  it  could  be  a  fettiement  Upon  the  ground  pa.1^2.  Ko.^ 
6f  an  ^pprcntlcelhip :   the  only   queftion  is,   Whether  Burr.?,  c. 
thefe  la«$  dated  amount  to  a  fettiement  in  Maeclfs-^v^^^^^^^ 
fields  as   a  hiring  for  a  year,  and  fervice  for  a  year? 
The  pauper  was  an  infant  of  only  eight  years  of  age,  ^ 
the  time  of  the  hiring ;   therefore  he  was  not  bound  by 
ihe  agreement.      Indeed,   he   might  have   affirmed   it 
^for  the  contraft  of  an  infant  is  not  abfoiutely  void,  but 
only  voidable  at  his  own  eleftion)  (d) :    but  the  mafter  (/)  Thlstfoc- 
could  not  oblige  him  to  (land  to  it.     Then  as  to  the  ^''•"^^'"^^^ei 
contract  itfelf— it  wasonlv  to  fcrve  eleven  hours  in  the  ?„"*lf^"c]|^^^^ 
day  of  the -fix  working  aayss   but  during  all  the  reft 'j^^if^^^^^^ 
of  thofe  dayst  and  the  whole  Sunday^  the  fervant  was  B.R.Mich, 
to  be  at  his  own  liberty,  and  his  own  mafter.     It  is  i^iz.c^Gto.t. 
in  the  nature  of  a  contraft  from  week  to  week  ;    and  it  *'Siranfie,93^. 
cannot,  in  this  cafe,  be  conilrued  to  gain  a  fettiement, 
unlels  it  had  been  intended  that  it  fhould  :  whereas  it  is 
plain  that  the  pariih  of  Sutton  have  not  underftood  it  in 
that  light,  as  a  contrafl  to  change  the  child's  fettiement; 
hecaufe  they  have  contributed  towards  its  maintenance, 
during  the  whole  thirty-one  years.     Upon  the  whole, 
therefore,  this  pauper's  fettiement  is  ckarly  in  Sutton.-^ 
Mr.  Justice  Foster  concurred.     He  faid,  he  could 
not  diftinguifh  this  cafe  from  that  of  Chew-Si&ke  (e).  (e)fJI,  ifj^t, 
A  fervice  fufficient  to  gain  a  fettiement,  muft  be'fuch  a  22.  Geo.  i. ci«;i 
ibtc  during  the  whole  time.      Whereas  this  was  not  *>«*<*rc,  by  Mr. 
a  fcrvitude  during  all  the  time  :    for  he  was  to  be  at  his  ^3^^*/ ^^*** 
'Own  liberty,  and  his  own  mafter,  during  tlie  grcateft  rhJTnhabit^l? 
part  of  every  dav,  and  every  whole  Sunday,    Confc-*  of  Wrincon, 
qucntly,  this  perwn  was  not  at  all  in  a  ftate  of  fervitude  »''»*  Wnugtcn, 
at  thole  excepted  times.     And  therefore  this  is  not  fuch  Antc,pagc|*7. 
*  fervice  as  is  intended  by  the  aft.— Mr.  Justice  Wil-  p*'  ^*^' 
"Mot  alfo  concumed.    The  fervant's  lodging  in  his  mo- 
ther's houfe,  would  have  made  no  difference,  he  faid ; 
provided  the  hiring  and  fervice  had  been  in  all  other 
^efpeds  good.    But  here  the  infant  was  not  bound. 
For  an  infant  has  power  eitlicr  to  avoid,  or  to  confirm 
hl^  contraA :    and  fo  it  was  determined  in  the  cafe  of 
tUlt  V.  U^ard  {f).    Then,  as  to  the  contraft  itfelf-— (/)  aStraoge, 
this  is  not  fuch  a  hiring  and  fervice  as  will  gain  a  fet-  937* 

tlement 
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R«x'.  tiemcnt  within  the  iiA  of  3.  &  4.  WiU.  W  Merj^  c.  it. 
Macclei-  jT  y^  Pq^  ^Jjjj^  ad  intends  only  fuch  fcrviccsi  where  th^ 
fervant  is  under  the  command  aiid  controul  of  the  maf^ 
tcr  during  the  whole  year :  which  this  fervant  was  not 
to  te ;  but  fecms  only  to  have  been  hired  for  the  par- 
ticular purpofe  of  working  in  thcfe  lilk'^mills  at  certaiil 
hours.  He  was  not  in  a  continued  and  abiding  ilate  of 
fcrvitudc  during  the  whole  year  .*  and  therefore  he  did 
Hot  gain  a  fettlement  in  the  borough  and  townfhip  o\ 
Macclesfield,    Confequently  the  feflions  have  determined 

fb)  Mhjufticc  wrong.— Per.  Cur.  unanimoufly  (a),  Order  of  fcffiona 

D|.wixsoK  was  qualhed.    Original  order  affirmed  (b), 

Jf a  fervant  hire       349.  kcx  V.  ftitcbam^  tJilary  Terfn^  3^.  Geo.  2.  Butn, 
**'"  rf  *ti'""*  5.  C\  489. — Two  juilices  made  an  order  for  the  removal 
tbouKhbyex-    of  Tl&o^iiZj  Death  and  Anne  his  wife,  and  fevcral  of  thcif 
prrfs  agree-       children  (naming  and  defcribing  them),  from  Hitcham 
tncnt  he  is  to     to  Ringjhall  (both  in  Suffolk).      Upon  appeal   to  the 
have  no  money  fcffions,  they  fet  afide  the  juftices  order,  and  ftated  fpccially 
Jes'^'eVifThlie  *^  foli?wingcafc  :--The  faid  Thomas  Death  the  father,  and 
be  a  hiring  for^  "^^^^  ^^^  viMty  having  a  legal  fettlement  in  RingJhalU  af- 
this  purpofe  fi»r  tcrwards,  about  eighteen  years  ago,  before  the  ATicbael^ 
aycar,  a  fervice  wtfj  in  that  year,  let  himfclf  for  one  year  to  IVilliam 
under  it  will     Death  his  brother,  who  was  a  legal  inhabitant  of  Hit- 
TOCTt*  *"        cham^  and  cxercifed  the  trade  of  a  carpenter  in  the  faid 
^^  369.     •  pariOi ;  and  entered  his  faid  fcrvice  at  Hitcham  aforcfaid* 
and  continued  his  faid  fervice  for  a  year  according  to  hii 
faid.  contraft  ;   but  was,  by  his  agreement  with  his  bro- 
ther, to  receive  no  money  by  way  of  wages :    but  his 
brother  was  to  teach  him  as  much  as  he  could,   during 
tlie  faid  year,  of  the  trade  of  a  carpenter  ;  and  his  bro- 
ther was  to  provide  him  meat,  drink,  wafliing,  and  lodg- 
ing, during  the  faid  time ;  and  the  faid  Thomas  Death 
,  was  to  do  all  his  faid  brother's  lawful  bufiriefs  in  his 
farming  way  (the  faid  William^  his  brother,  occupying  a 
fmall  farm  at  Hitcham  aforefaid) ;  and  was  employed  by 
his  faid  brother  in  his  faid  bufinefs  of  a  carpenter  and 
his  farmiPig  way,  and  in  doing  any  other  work  that  his 
faid  brother  ordered  him.     And  particularly  in  the  har- 
veft  time,  the  faid  IVilliam  Death  having  taken  fomc 
corn  to  cut,  of  a  neighbouring  farmer*  the  faid  fyiUiani 
Death  ovdtrtA  the  faid  Thomas  Death  to  cut  It,  which  the 
faid  Thomas  Death  did  ;  and  tlie  faid  ffllliafn,  his  mafter, 
took  the  money  for  cutting  it.     And  .it  further  appeared 
(to  tile  fefCons)  that  the  faid  feveril  Children  had  not 

(^)  Vide  Burr.  S.  Ci  No.   9$*    exception  beings  or  hot  bcin$i  pa^  <>^ 
£Oo,  £iS.     Andnote  thediverfityin     the  original  contrad* . 
thofe  cafes^  which  turns  «pon  the     . 

gained 
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^ocd  any  fettlethcrit  feparatc  or  dlftirift  from  their  fjiid    ^^«»  *'• 

parents.  The  feflions  Were  of  opinion,  that  Thomas  Death    HitchaiCi 

.gained  a  legal  fettlement  in  the  parifh  of  Hitcham',  by 

reafon  of  the  fa£t$  above  itated  ;  and  therefore  allow  the 

^peal,  and  fet  afide  the  order  df  two  juftice$  for  temoying 

them  from  Hiicbam  to  Ringjhall.    M r.  Norton  moved 

to  quafli  this  order  of  femons ;  becaufe,  as  the  pauper 

was  a  married  man  with  afamily^  he  could  not  gain  a  let* 

tiemcnt  by  a  hiring  andjervice  \  and  this  letting  himfelf  is 

notlilng  more  than  a  hiring  for  a  year,  and  a  ferricefor  st 

5 car. ,  Mr.  Morton,  for  the  parifti  of  Ringjhall^  moved j 
^hat  the  airder  of  feflions  might  be  fent  ^iown  to  be 
amended  in  the  ftate  of  the  fafts,  He  produced  an  af- 
fidavit that  the  pauper  was  not,  in  faft,  a  married  man 
tt  the  time  of  his  letting  himfelf  to  his  brother  for  a 
year  ;  nor  was  hi$  being  a  fingle  man  at  that  time,  at 
all  contefted  ;  but  that  the  recital  of  his  having  a  wifif 
at  that  time  wad  inferted  by  a  miftake;  and  that 
it  then  appeared  to  the  fefiiotls,  Upon  the  evidence,  that' 
he  was  tlien  a  fingle  man. — Lord,  MANSFiEtD; 
Otherwife^  there  is  no  queftion  about  thfe  fettlemenit : 
and  I  wondered  at  its  being  made  one.  A  rule  was 
made  to  ihew  caufe  why  the  order  of  feiiions  ihcfuld  not 
be  fent  back  in  order  to  be  amended.  The  feiIioi>$ 
thereupon  re-examined  the  matter,  and  heard  new 
evidence,  which  proved  the  faid  Thomas  Death  to  hav.e 
been  a  iingle  man  at  the  time  of  the  hiring:  and 
they  amended  their  order  accordingly* — The  amended 
Drder  was  afterwards  affifiped. 

350.  Rex  Vi  St.  j4g?tisi  Trinity  Termy  lO.  Ged^  3,  Burr,  A  hiring  td 

5.  C.  671. — IViiliam  Nichols^  the  hulband  of  the  pauper,  f«»^v«  a  year 
when  only  two  years  old,  went  with  his  father,  who  was  '*"  working  at 
at   that    time  fettled  at  Redruth,   into  the  parlfli  of  cor^^^'*;,*^ 

6.  ^gnes^  and  when  he  was  about  fifteen  ol*  iixteen  years  though  the  rer« 
of  age,  the  father  contraficd  with  Qne  Nankivel/j  who  vam  claims  and 
then  liv^d  ill  the  adjoining  pariih  of  ^Peranzabuh,  for  his  «c^rtife$  the 
fon  to  work  at  tbt  faid  Nankivelfs  ftamps  in  the  par ifb  5!!^"  .  V'''/ 
Of  Sti  Jgnesi  for  one  year,  at  the  yearly  wages  of  nvctomof«uDCf8, 
pounds.     The  flamps  are  mills  in  which  feveral  labour-  of  having  every 
ers,  men  and  boys,  are  employed  in  the  cleaniing  and  Sunday  and 
manufadhirihg  of  tin.     In  piirfuance  of  this  contraft,  ^j^;'J^^^^«'""^ 
WilUam  NichoU  ferved  Nanki*tfeli  in  the  ftamps  for  a  year^  himfeiVh  a** 
by  working  therein  daily,  except  holidays  and  Sunday s 9 zooAhbinght 
according  to  the  cuflom  of  tinners.    His  father  received « y"»'j  for  in 
his  wages  as  he  had  occafion  for  it  -,   but  during  the  faid  *'**^»^«  *«  ^^ 
year,  tniliam  Nichcii  the  fon  eat,  drink,  and  lodged  with  w!j,  ani** 

LofiJaytf  form  no  part  of  the  original  e.^Dtrad« 

Vot.  lU  B  fa  hw 


Rex  ».  his  father  at  his  ho'ufe  in  St.  Jgnes ;  ferving  the  iaii4 
^.Aghas.  j\Jankiveil  zt  his  ftamps,  and  in  no  other  capacity,  nor 
ever  becoming  a  part  of  his  family.  At  the  expiration 
of  the  firft  year  a  like  bargain  was  made  for  another  year 
atfeven  poundsi  and  a  like  fervicc  under  it ;  and  fo  on 
for  another  year.  During  thefe  two  laft  years  alfo 
Nichols  continued  to  ferve  Nankivell  in  his  fianips,  and 
in  no  other  capacity ;  and  eat,  drank,  and  lodged  witli 
his  father,  without  even  becoming  any  part  of  his  maf- 
tcr's  family,  and  having,  during  the  whole  three  years, 
the  holidays,  and  Sundays  at  his  own  command,  as  is 
ufual for  perfons hired  m  fuch  employ.  The  Sessioks, 
upon  the  above  fads,  difcharged  the  order  of  two 
jufttccs,  which  had  removed  the  paupers,  vt%.  the  wife 
and  children  of  IVtlUam  Nichols^  from  St,  Agnes  to  Red- 
r«^//j;  both  in  Cornwall. — BuRt^AKD,  Serjeant ^  contended, 
that  here  was  a  hiring  for  a  year  without  any  exception  t 
for  the  fervice  being  according  to  the  cuftom,  and  as  is 
ufual  for  perfons  hired  in  fuch  employ,  it  was  a  complete 
hiringj  and  a. complete  fervice  in  St.  Agnes.  In  the  cafe 
t  ^  A«*-  «.•*  of  •^'•«' V-  Macclesfield  (a) s  the  hiring  was  with  an  mt- 

(«}  Ante,  page         •        i         •      ^i  r-.r-.i- 

357>  p'-  343*  ^^^'^''j  "^^  "^  "^^  prelent  cafe  there  is  no  exception ; 
(*)' Ante,  pagea^<?^ri  the  cafe  of  iJ^Ar  V.  Kirk's  Norton  [h^^^j^z^^j 
359>P^«344»    was  holden  to  be  iettled  at  Cambden^  though  Ihe  Ipun 
only  by  the  ftone.— Mr.  Dunning,  contra. — ^This  is 
rather  the  cafe  oi  a  journeyman  than  a  hired  fervant.     He 
was  rclideiU  with  his  father,  and,  except  as  to  perfbrmirtg 
the  liipulated  limited  fervice  at  the  ftamps,  was  entirely 
his  own  mafter.     It  was  only  a  particular  fervice  that  he 
was  bound  by  the  contraft  to  perform.     The  mafter  had 
no  right  to  employ  him  in  any  other  fervice.     The  Suu' 
days  and  hoi  days  throughout  the  year  were  abfolutely  his 
»  .  own  without  any  controul  from  his  mafter.     The  con- 

trad  is,  in  effedl,  the  fame  as  that  in  Rex  v.  Macclesfield\ 
there  the  pauper  was  to  be  at  his  own  liberty  on  Sundays^ 
and  the  whole  of  the  other  days  of  the  week  except  the 
eleven  hours  ;  whereas  the  3.  &  4.  fyHl.  l^  Marj^  c.  ir. 
intends  only  fuch  fervices  where  the  fervant  is  under  the 
command  and  controul  of  the  mafter  during  tlie  whold 
j<ear. — The  whole  CouRTwereunanimoufly  of  opinion, 
that  Nichols  had  gained  a  fettlemcnt  in  St.  Agnes:  they 
held  this  to  bean  intire  contraft  for  a  year;  and  the 
fervice  was  according  to  the  cuftom  of  the  country. 
'J'hcy  made  a  diftinftion  between  the  exception  being  part 
of  the  original  contraft,  and  its  not  being  fo ;  and  laid, 
See  Rex  ^^"^  ^^^  queftion  turned  intirely  on  this  diftinftion.    ]n 

BWjop's  Uat-    *^^^  c^f^  of  ^^^  ^-  Macclesfield  it  was  part  of  the  original 
i?lt!k  contraft;    here  it  is  not  fo.     The  order  of  feffions  was 

affirmed. 

351.  Ri*^ 
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351.  Rex  V.  BuekUmd  Denbanij  Hilary  ^erm^  12.  Geo,  3.  A  hiftngfor 
hurr.  S.  C.  694.— The  pauper  jofeph  Hlbbard  lived  «»« y^f*  to 
With  his  father  in  Mtlls  (where  he  was  legally  fettled)  J^*^*^**"'^ 
tinti]  he  was  about  feventcen  years  of  age  j    when  his ^^^  to* 
Either  hired  him  to  one  Adam%y  a  dothier  of  BuckJand  work  only 
Denbam :  and  an  agreement  was  made  in  writing ;  and  flieannan's 
left  with  the  niaftcr.    The  contents  thereof  were^  that'^""»^'^'* 
the  faid  JJams  fhould  teach  the  pauper  the  bufinefs.of  a'JJ^"^^^ 
fliearman;    and  that  the  pauper  mould  ferve  flie  faid  own  liberty  at 
Jdams  as  a  (hearman  for  five  years :   for  which  he  was  to  aU  other  timesi 
havej  for  the  firft  half  year,  the  weekly  wages  of js.  and  to  "  n^'.  *  ^^$ 
be  advanced  fix-pence  weekly  wages  ovenr  lucceeding^'j^^^* 
half  year ;   and  was  to  find  himfelf  in  meat,  drink,    >  '^  ^ 
wafhing,    and  lodging.      The    pauper  was  to   work 
fliearman's  hours  ;  but  was  to  be  at  his  owh  liberty  at  all 
other  times.    The  pauper  ferved  his  mafter  as  a  fhearipan 
daring  the  term  aforeiaid,  according  to  the  faid  agree- 
inent)  working  thei  fame  hours  as  his  mafter's  other 
ihearmcn  did ;    and  hath  not  fince  acquired  any  Other 
lettlement*    The  feffioils  difcharged  the  order  of  the  two 
juftices,  rraioving  him  from  Buckland  to  Mellu — Ms. 
Dunning  and  Mr.  Hotchkins^  on  behallfof  tiie  parifh 
of  Mtlls^  and  in  fupport  of  the  order  .of  leflions,  faid. 
Here  is  no  exprefs  exception  of  any  particular  part  of  time 
when  the  'j^uper  was  to  be  at  his  own  liberty  t  nor  does 
it  appear  witli  precifion^  that  there  wat  any  part  of  it 
when  he  could  not  be  required  to  work«    They  cited  the 
cafe  of  Su  Agms[a)^   and   infifled,   that  the  feflions  (ajBurr.  S.  tf; 
have  rightly  determined  that  the  pauper  gained  a  fee-  ^o-  »o9'  P«8« 
tiement  in  Buckland  Denbam.^^MK.  Serjeant  Bur-^^J*        ^  . 
LAND)  cMtray  on  behalf  of  Buckland  Denhaniy  anfwercd,  jj,  j^,       ^ 
that  the  feffioiis  have  ftated  it  as  a  faft,  that  the  pau* 
per  worked  only  the  fame  hours  as  bis  mafter's  other 
ihearmen  did :  and  the  agreement  waS)  that  he  fhould  be 
«l  his  own  liberty  at  all  other  times.    The  cafe  of  St, 
Agnes  was  a  hiring  for  a  year,  and  no  exception  in  the 
Original  contradl  of  helidays  and  Sundays  ;  which  is  the 
tcafon  why  |a  fettlement  was  gained  in  that  cafe :  but 
here  the  exception  was  in  the  original  contrad ;  and  this 
^  the  point  upon  which  the  diftindion  turns.-^LoRD 
MA.Nsr  lELD.    This  is  not  a  good  hiring  ;  becaufe  there 
is  an  exception  in  it,  that  the  pauper  was  to  work  fhear- 
tnan*8  hours  only,  and  to  be  at  his  own  liberty  at  all 
other  times.    But  if  the  contra&  be  an  abfolute  conr 
ttaft  for  a  year,  the  not  working  on  Sundays  or  MidaySf 
rf  it  be  the  cuflom  of  the  country  not  to  work  on 
thofe  days»  ought  not  to  hinder  the  gaining  of  a  fet- 
tlement ;  becaufe,  otherwife,  no  fuch  fervant  could  gain 

fi  b  a  a  fet«^ 
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Rtx  4^.    .  a  fetdcmcnt  in  thofe  countries  where  fuch  a  cviilom  li 

BucELAND   cftablifhcd* — Mr.  Justice  Aston  fooke  to  the  fame 

-    i>»»«A--.    cffea.     He  thought  tbh  cafe  not  to  be  diftinguilhabte 

(*)  Burr.  S.C.. from  the  cafes  of  fVrington  v.  ChewJIoke  {a)^  and  Maa^ 

^%o  ^^•^*^*    clesfield  V.  Sutton  {b) ;  and  he  repeated  what  Mr.   Jus^ 

°'  TiCB  Dennison  and  Mr.  Justicb  Foster  faid  in  the 

N^.  iT*Mj»*^^™^^  ^^(^)9  ^"^^  particularly,  that  a  hired  fcrvant 
J  j^^i^  *  *  ^^  is,   even  on  Sundays^  to  he  under  the  government  and 

(OBorr.  s.c  co^^^ol  ^^  I^^^  maftcr*    The  dHlindion  taken  in  the 
^ft  2S».  '   '  cafe  of  St,  J^nes  was  very  nice,  he  faid  \   but   very 
V)  Burr,  s,  C.  "8^*  (^)*    When  a  perfon  is  hired,  and  it  is  part  of  the 
page  6^.  Vide  contraft  that  he  ihall  be  at  his  own  liberty   for  part 
ante,  at  the  end  of  the  time,  it  is  rather  a  luring  withm  rtic  llatute 
•'PS*  370.     ^  ^^^^  M7.ahetb  than  within  that  of  King  fVlUiaM. 
And  in  tlie-  caie  now  before  ns,  the  wages  are  weekly; 
which  though  it  does  not  flri&ly  make  a  difference^  yet 
^  k  ftrengthens  the  cafe.    There  is.  no  inconvenience  in 

keeping  to  the  diflinAion  that  has  been  laid  down*    A 
great  burthen  might,  otherwife,  be  brought  upon  pa^ 
hihes,  by  manufaifturers  liixing  great  mimbers  of  work- 
sneh  to  work  only  at  limited  hours,'  and  have  the  reft  of 
tbeirtimeat  their  own  difpolkl.— Per  Cur.     Order  of 
,   ififfioiis  quaihed.  .  Original  order  affirmed, 
' ' ' 
Ahirhif  to  352.  ReKV.Wefterlclgb^  M'uh.  Th^^  14.  Gro.  3.tjBiirK. 

fcrve  for  a /*«r,  g,  Q.  753.— Two  jufticcs  rfcmoved  ff^t/Iiam  Jfyliff^  Mary 
•ithoughac.^  j^  his  wite,  and  their  four  children  (fpedfying  their  names 
a^er^^ment  *  *^^d  ^gcs),  from  Old  Sodbury  in  the  county  of  Ghucefter 
Co  be  abftnt  for  to  Wejteruigh  in  the  fame  county:  and,  on  apjieal,  t^je 
a  month  ofk  the  feiiions  con-firmcd .  their  order;    flatirig  the  following 
^«rof  ""jjlj  fafts,  VIZ.  That  tlie  faid  miiiam  Aylifviz&  hired  for  a 
to*fii^'^erfon  Y^*'*'  *"^  fcTved  fof  a  year  with  and  to  Ijfaac  Highmmoi 
io  lerve  infteadand  in  the  faid  piarifli  of  Wefterleigh ;  arid  was,  after  the 
•f  him,  or  to    expiradou  of  tha^  year,  entered  and  fwom  to  ferve  a»  a 
»J*ea  dcdttc.  fubftitute  in  the  Glouajlerjhire  militia  for  three  years-: 
tion  for  the^^    ^j^^^^  about  a  year  and  an  half  after  he  was  fo  entered  and 
waittil^n  cafe  fwom,  he  was  hired  for  a  year  to  Amte  Tyler  of  the  pari/h 
.he  was  called    of  Old  Sifdbury  aforefaid,  to  ferve  her  for  a  year :  out  at 
out,  is  a  hiring  the  time  of  his  being  fo  to  her  hired,  he  told  her  tibat 
#or  a  year,      .  |^g  ^j^  j^  ^ht  militia,  and  he  might  be  about  a  month 
in  the  year  to  attend  in  that  duty ;    and  at  the  fame 
time  told  her  that  he  would  pay  a  man  to  ferve  in  his 
place,  or  clfe  would  make  her  an  allowance  out  of  his 
wages  for  the  time  he  was  abfcnt:    that  he  entered 
on  his  faid  fervice  with  the  faid  jinn  Tylery  and  ferved 
her  till  the  month  of -Mnr  following;   and  then  joined 
and  attended  the  militia  for  tliirty  days  ;  and  afterwards 

returned  to  the  faid  fervice  of  the  laid  Jan  Tyier^  a'M 

con- 
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eohtiniied  therein  until  the  end  of  hi&  faid  year,  and  then      i^ex  ^- 
made  bcr  an  abatement  of  eight  (hillings  out  of  his  wages     ^«*t«*- 
for  the  time  he  was  abfent  out  of  her  fcrvicc— Mr.  CT.       ^  **"* 
Morgan  moved  for  and  obtained  a  rule  to  fhew  caufe 
why  thefe  orders  fhould  not  be  qualhcd.    The  jufticesi 
he  laid,  had  miftaken  the  law,  in  fuppoiing  Ayliff^%  laft 
kgail  lettlement  to  be  at  IVejlerWigh^  for  that  be  had  gained 
a  lubfequent  fettlement  at  Old  Sidhnrj^  by  being  hired  for 
a  year  and  ferving  for  a  year  to  Mrs*  TyUr^  of  this  latter 
panih.-«MR.  Be  arcrqft  and  Mk.  Selwyk  now  (hewed  , 

taufe  againft  quafhing  thefe  orders.    They  argued,  that 
this  man  gained  no  fettlement  at  all  in  Oli  Sodbury^  for 
that  hejre  was  no  liirmg  for  a  year.    It  is  true,  indeed, 
that  the  words  are,  to  iierve  her  for  a  year.    But  a  hiring 
for  a  year,  with  liberty  to  be  abient  for  a  month,  is  really 
only  a  hiring  for  eleven  months :  and  when  a  part  of  the 
year  b  excepted  out  of  the  original  contra  A,  no  fettlement 
can  be  eained.    Now,  here,  it  was  ftipulated  at  the  time 
of  the  hiring,  it  was  part  of  the  original  contra£k,  that 
he  might  be  abfent  about  a  month  of  the  year.    In  f\ip* 
port  whereof  they  cited  the  cafe  of  Bi/hop*s  Hatfield  [a)^  f^^)  Borr.  8.  C» 
where  liberty  to  let  himfelf  to  any  odier  petfon  during  pa^e  439. 
the  harveft^month,  was  holden  to  make  it  no  hiring  for  No«  tii* 
a  year.    .They  added,  that  by  the  militia  aA,  the  man  was 
uoi  fui  juris :    he  was  entered  and  fworh  to  ferve  in  the 
militia  fmr  three  years ;  and  was  liable  to  be  called  out  to 
itrvice  at  any  time  of  the  year.    Therefore  they  prayed 
to  have  die  orders  affirmed.— Mit.  Dunning  and  Mr* 
Morgan,  centra,  argued,  that  this  was  a  good  hiring  for 
a  year ;  and  that  the  pauper  was  fui  juris  to  hire  himfelf 
Out  for  a  year,     k  is  poiitively  llated,  that  he  was  hired 
to  jfwi  T^Ur  for  a  year,  to  ferve  her  for  a  year.    And  what 
follows  19  not  repugnant  to  this  pofitive'ftate  of  th4t  fa£t : 
it  amounts  only  to  an  agreement  to  difpenfe  with  his 
phonal  firrvice  for  about  a  month,  upon  the  terms  ho 
pvopofcd  (of  hiring  a  fubflitute,  or  making  a  proper* 
tionable  ailowance),  in  cafe  fuch  an  event  mould  hap« 
pen.    The  cafe  of  Bi/iop's  HatfiM  was  a  hiring  from 
Michaelmas  to  Alichaelmaij  with  liberty- to  let  himfelf  for 
the  harveit  month  to  any  other  perfon ;  which  was,  un-. 
doubtedly,  only  a  hiring  for  eleven  montlis ;  and  no  re- 
lation at  all  (ubfifted  between  the  mafter  and  fervant 
iunng  the  harveft-month.     Whereas,  here  it  was  con- 
tingent, and  the  man  was  to  ferve  tlie  whole  year,  if  the  • 
^utingency  did  not  happen :   and  ho  aAually  did  ferve 
At  whole  year,  except  thefe  thirty  days,  and  made  a  pro- 
portionable abatement  out  of  his  year's  wages.     Here 
^as  an  alternative :  it  mkht  have  happened,  that  he  had 
Aot  beenuitlcd  out  to  teive  in  th^  mtlitia^witliin  tiio 
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l^uc  V*      compafs  of  bis  year. — ^Lord  Mansfield  was  not  in 
Weitck-    court, — Mr.  Justice  Aston  faid,  This  was  a  particti- 
"'**''•      lar  cafe.    But  be  thought  it  reconcileable  to  thofe  of 
la)  Burr.  S.  C  ^^  ^*  Itihabitmts  of  BeccUs  (^ ),  and  Rex  v.  Inhabitants  of 
page  %%o»        Qoodne/lone  (bj^  and  diftinguiniable  from  that  of  Bi/Aop  s 
No.  7g.  fjatfield.    In  the  Bpccles  cafe,  tbe  hiring  was  for  a  whole 

{b)  Barr.  S.  C.  year,  and  the  contraft  was  not  diflblved  ;  for,  the  abfenco 
?*ses5i.  was  with  the  confent  of  the  mafter,  and  difpenfcd  with 
.y^f  ^^  too,  by  his  receiving  the  fervant  again.     In  the  cafe  of 

Goodmflone^  the  hiring  was  likewife  for  a  year ;  the  mafter 
confented  to  the  abfence  i  tlie  fervant  hired  a  fubftitute, 
and  paid  him;  there  was  no  diiiblution  6f  tlie  contrafi:. 
.Abfence  for  a  particular  time  with  the  mailer's  leave,  not 
,agreed  for  at  tne  time  of  the  hiring,  does  not  vitiate  the 
contraft.    But  in  the  cade  of  BlfhopU  Hatfifld^  the  ori- 
ginal hiring  was  with  liberty  to  let  himfelf,  for  the  bar- 
yeft-month,  tp  any  other  pcrfon.    That  made  a  clear 
chafm  in  thp  prigii^al  CQntr^£t :  it  was  plainly  a  hiring 
for.  iefs  than  a  year.    In  the  prefent  cafe,  the  man  is 
hired  for  a  year,  to  ferve  for  a  year ;   but  mentions  an 
eyent  that  might  happen,  of  his  being  called  out  to  attend 
his  militia  duty ;  and  told  his  miftrefsy  that  if  it  ihould 
fo  happen,  he  would  either  pay  a  fnan  to  ferve  in  his 
place,  0|:  make  her  an  allowance  out  of  his  wages.    This 
IS  not  a  chafm  in  the  contrad,  but  a  difpenuitiqn  with 
ihc  perfonal  fcrvice*— Mr.  Justice  Willes  premifed. 
That  fettlements  arp  (o  be  favoured ;  and  that  militia-men 
ought  npt  to  h^ve  any  additional  hardlhips  put  upon 
them,  if  it  can  be  avoided.     However,  lie  coulq  not  help 
thinking  that  the  cafe  oi  Bi/hfp^s  Hatfield  ytsls  very  like 
the  prefent  cafe  ;  and  that  th&abfenpe  was  as  nmch  part 
'     of  the  (:ontra£l  in  the  one  as  in  the  other.    If  the  miflref^ 
did  not  exprefsly  s^ree  to  it,  (he  atleaft  acquiefced.    In^ 
idecd  in  the  prelent  cafe  the  fervant  agreed,  either  to  find 
a  fubftitute,  or  to  abate  out  of  his  wages.    Now  this  was 
at  the  election  of  the  miflrefs :  and  Ihe  difpenfcd  with 
his  abfence  upob  an  abatement  out  of  his  wages.    Upon 
tliis  diftinAion,  and  this  only,  I  would,  for  the  advan- 
tage of  fpttlements,  diilinguifh  this  cafe  from  that  of 
Bf/bop's  Ilat^id. — Mr.  Justice  Ashhurst  faid,  That 
in  a  cafe  which  might  afFe£t  a  vaft  number  of  militia-men, 
he  was  for  leaning  in  favour  of  their  gaining  fettlements : 
^nd  he  thought  this  cafe  to  be  diftinguiihable  from  that 
of  BiJhop^'S  Hatfield.     That  cafe  was  certainly  no  more 
than  a  hiring  for  eleven  months  :  but  here  was  an  alter- 
native; and  it  might  happen  that  the  fervant  fhould  not 
be  called  out.    Therefore  he  concurred  in  fupporting 
(^)  See  the  cai^  the  fettlement,— Both  orders  quafted  fc), 

^f  ^^^  ^'  t^^e  iDhabiuntt  Q{WiDdicoai>c,DougU  376.  S..^.  :P«aA,  377,  |4.  354* 
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353*  ^^  ^'  Birmingham^  Hilary  Term^   20.  Geo.  ^,  a  hiring  f9rthf 
DmgL  333. — This  was  a  fpecial  cafe,  upon  an  order  of  yeartowofkbf 
rOTOval,  which  fet  forth  {a) ;  That  Thomas  Baker,  the  i^^Pj  j^^'Jj^^*' 
hulband  of  one  of  the  paupers,  on  the  17th  oiOfiober^  b^rtj^/'fromtht 
being  unxxiarried,  and  having  no  child,  was  hired  in  the  ufage'of  the 
parim  of  Birm'mgbam^  by  yohn  Jenntngs^  a  wood-fcrcw  place,  to  be 
inakejr,  refident  in  that  parifli,  for  a  year,  good  earn  ^(y^^/ abfem  wh«u  th* 
hire^  to  work  for  him,  and  no  otfier  matter,  to  make  ^^^^^^ to  wsSj 
fcrews,  at  fo  much  a  grofs;  and  this  was  all  tliat  palled  for  any  ether 
upon  the  hiritig.    That  perfons  are  often  hired  at  i?;V*  maiter,  fains 
wngbam  under  the  terms    **  good  earn  good  hire^^    the  «  fcttiemcnt, 
meaning  of  which  is,  that  their  pay  is  to  depend  upon  J|**»««'»  J?« ""' 

♦u*  i_        0  7      1J  '^TT  ^^i-  U-.  have  abfented 

tiieir  work.    Baker  had  no  wages.    He  was  to  have  what  \^^[j^i  ^^  dif- 

he  ffot     If  be  got  nothing,  he  was  to  have  nothing.  His  ferent  times  m 

znaiter  had  no  buiinefs  but  chat  of  a  fcrew  •maker*    He  the4x>urftof 

was  .to  work  in  his  matter's  ftiop,  and  do  no  other  work.  ^^  ''••'■• 

He  ferved  a  ytar  under  the  hiring*  and,  during  the  year,  s,  C.  Cald.  77^ 

fometimes  lodged  with  bjs  matter,  fometimes  in  another 

houfe  in  the  parifh  ^  and  when  he  lodged  with  bis  mai}:er, 

be  paid  him  tor  his  diet  and  lodging.     He  fometimes  ab-» 

feot^  hiipfelf,  to.  drink  or  play,  for  a  week,  or  fortnight, 

and  never  aiked  his  matter's  leave  for  fuch  abfence.  •  His 

matter,  on  bis  return,  was  angry,  and  checked  him,  but 

always  received  him  9gain*      During  fuch  abfence  be 

never  worked  for  his  matte^i  nor  did  he,  nor  could  he, 

for  any  other  perfon*.   He  took  the  lame  liberty  of  ab* 

fenting  himfelf  as  othrr  perfons  in  the  fame  way.     The 

matter  ha^  often  found  fault  with  Jhiin,  and  aikea  him  to , 

work,  wbich  he  had  refufed  to  do,  faying,  ^^  I  won't  work 

*^  unlefs  you  will  advance  me  money.;"  to  which  tha 

matter  faid,  **  it  would  be  worfe  for  him."    Matters  do 

ufually  advance  money  to  perfons  hired  under  thofo  terms. 

Baker  had  faid  to  bis  matter,  that  he  could  not  compel 

him  to  work >  and  the  matter,  in  his  abfence,' had  faid, 

that  he  tliought  be  had  no  right  to  compel  him.    It  is 

generally  underttood  at  Birmingbamy  that  perfons  hired 

to  wor^  in  fhops  under  tlie  above  terms  may  occa« 

(ionally   abfent  themlelves,  but  cannot  work  for  any 

other  matter.    Whether  the  matter  could  or  could  not 

prevent  Baker  from  abfenting  himfelf.  or  compel  him  to 

Work,  did  not  appear  from  any  fa£ts  but  thofe  abovo 

fiated.    He  was  hired  again  under  the  fame  terms,  and 

perfcfted  his  fervice  in  the  fame  way.    ^fhe  court  of 

quarter  feffions  (for  Sbropjhirej  confirmed  the.  order  of 

jttfticcs  removing  Bakp-h  widow  wd  qbil4.to  Birmifig-* 

(o)Theca^ehadcoineoQb«fonein    dencc  infttad  of  Ciflf,  it  was  TeDV 
7* ^^  9c6,  /.but  Laving fo^nd  evi.  -  back  to  be  re-Aated. 

B  b  4  Aam. 
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,     E»x  V.       bam.'-^On  Wednefdaj  the  9th  of  Fibrnary^  iS^t  SoLiciTOlt 
^lEMiMCHAM.  General  and  ^lumer  fliewed  caufc.    Thpy  infifted, 
that  a  complete  hirii>g  for  a  year  was  ftatcd.  *  The  ab-r 
fences  in  the  middle  of  the  icrvice  were  cured  hy  the 
piafter's  taking  the  fervfint  back ;  fp  that  tiic  only  gucftioij 
was  on  the  contraft,  whicji  was  to  be  conftrucd  by  what 
pailed  when  it  was  made.     Payment  l?y  the  piece  had  al- 
ways been  held  as  good,  for  the  purpof^  of  a  fipttlement, 
a$  yearly  wages,    'fhe  circumftances  fet  forth  in  the  cafe 
fa  great  deal  df  which  was  evidence,  and  oiight  not  Jtd 
have  been  ftatcd)  only  explained  the  nature  of  the  fervicc^ 
but  did  not  affed  the  terms  of  the  hiding.    The  appre- 
heniion  of  the  parties  was  of  no  con(equencc,  as  was  dc-- 
(#)  Tr.  13,  ft   terrained  ifi  Rex  v.  Klng^s  Norton  (^),  in  Rex  v.  Maccki- 
14.  0«o.  ».     Jield{k )fZnd  Rtxv.  BucklatU  Denham{f)i  which  might 
^urr.  s.  C.      perhaps  be  cited  on  the  other  fide,  there  was  ^n  cxcep- 
Antef page  359.  "^'^J  ^^  making  the  contraft  as  to  certain  days  or  hours 
pi.  344.         *  in  the  day  when  the  fprvant  was  to  be  at  liberty :  in  the 
,^.  ^      ^       <irft,  it  ^^8  particularly  jlipulated,  that  the  laid  fcrvicc 
Geo.  1*.  Burr.    ^^  ^^  ]^  ^^\j  eleven  hours  in  the  irx  working  d^ys  ;  an<| 
S.  c.  No.  146.  all  the  reft  of  the  tiAie,  as  well  s^s  on  Sundays^  the  paupef 
Ante,  page  365.  wa(  tp  be  at  his  liberty,  and  his  own  mafter:  in  the 
pi.  34S.  other,  the  pauper  was  hired  to  wprk  ihcari^an*?  hour? 

(f)  H,  Ti.Geo.  pnly.  In  Kex  v.  St.  Jgnes  {d)y  the  Court  ^i^ingujflied 
3.  Burr.  s.c.  betvfecn  an  exception  which  is  paVt  of  the  contraft,  and 
Ant  *^!  c  I  ^"^  arifing  from  the  cujflom^of  the  country.--DvN*NiNq 
pi"j*^{|*^*^?  •*  and  LsycEsirER,  in  fupport  of  rfie  rule,  argu^,  that 
(d)T  1  G  ^^^  local  terms  ^t  ujfcd;  they  muft  be  don-ftrticd  accor- 
3.  Burr!  s.  cT'  ^*"S  ^^  ^'^?  ^^^^®  afiixcd  to  them  by  the  tiniicrftaqaipg  of 
Ko.  »os|.  * '  *  tbe  place.  The  court  of  feffions  therefore  haddone right 
Anto',page369.  in  ftating  the  meaning  in  which  the  terms  isfed  in  thi^ 
|>l'35o.  cafe  are  undcrftood  in  thecountryjandthequeftion  would 

be,  Whether  if^  inftead  pf  the  words,  the  interpretation 
ftated  had  been  ufed  in  making  the  contraft,  it  woulc^ 
have  bptn  a  fufficient  liiVifig?  The  contraft,  according 
to  tlie  explanation  fet  forth  in  the  cafe,  was  this ;  "I  hire 
^  you  for  <a  year,  but  yon  may  abfent  yo^rfelf  when  yoy 
H  pleafe.  •'  This  therefore  was  an  exception  in  the  con- 
traftitfelf^  not  of  any  particular  time,  but  of  all  times;  at 
the  option  of  the  fervant.  If  the  bargain  had  been  to 
work  at  fuch  hours  as  fcrew- makers  ufyally  work,  the 
cafe  would  not  have  been  near  fdftrong,  and  yet  it  would 
then  h^ivebccn  qxaftly  like  that  of  Rex  v,  Buckland  Dem 
kafH.  Ji>  Rex  if.  King*^  Ngrion^  only  the  appr^heAfion  of 
.  the  icrvant  .^a$  ftated.  Here  it  wa^  the  general  meaning 
of  the  whole  country  in  the  ufe  of  the  particular  wojd^ 
^y  which  this  hiring  was  exprefled.  \  To  inakij  a  ^iri"j[ 
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for  a  year,  the  mafter  fhoijld  have  it  in  his  power  to  re-  R«»». 
quire  tlic  fcryice  of  the  perfoii  hired  at  ^11  times.  This  B|aii»wciiAii» 
was  rather  an  agreejnent  not  to  work  with  others,  thaa 
to  work  with  the  majler.  It  was  like  4  contraft  not  to 
marry  any  other  perfon,  which  is  voi4.  On  fuch  a  con- 
trad  ^  the  prefent)  the  mailer  ^ould  not  have  maintained 
an  adion  for  the  ferv^nt's  abfence,  nor  could  a  magif- 
trate  have  compelled  him  to  ferve. — Lord  Mansfield 
abfcnt. — ^WiLLEs,  Jufticey  faid,  there  wa^  fonje  nicety  in 
the  cafe,  and  therefore  the.  Court  would  take  tim^  to  con-  ' 

fider  of  it, — ^This.  day,  being  the  laft  day  of  the  Term,  he 
ficlivered  his  opinion,  and  that  of  the  two  other  Judges 
who  b^d  heara  the  ^e  argued,  that  there  was  a  fufficient 
hiring  and  fervice  at  Birmingham^  He  ftated  the  reafons 
of  the  judgment  at  large,  and  difculled  the  cafes  and  ar- 
guments wbich  h^d  been  produced  on  bo^h  iides. — Both 
orders  confirmed* 

A  in^ntM-mavi 
354.    Rex  V,  ff^incbcqmkff  Etdler  Termy  20.   Gee.   3.  bdng  hirtd  for 

2>du^/.  391. — Rule  to  fliew  cau{e,  why  an  order  of  thc^y**^  ^*^*'  "^ 
court  of  quarter-feflions  for  Gioucejierjhire  ftiould  not  be  SSr^i^'ft^STb^ 
quafhed.    The  fpecial  cafe  ftated  as  follows :  The  pauper  abfent  on  duty 
hired  himfelf  in  the  parifh  of  Chipping  NQrtoHf  five  weeks  for  therooach, 
before  Jificbaelmas^  for  a  year;  and,  at  the  time  of  the *^  *"^^'^ 
|iiring,  it  was  agreed  between  him  and  his, mafter,  that  ^**^^7a\h* 
his  wages  Ihould  be  paid  weekly*  at  eight  fhillings  p«r  JJ^I?  gates  a 
week  \  and  that,  bein^  a  balloted  man  in  the  militia,  he  fcttiementwitliir 
(hould  be  abfcnt  for  the  month,  and,   in  lieu  of  that  out  fenrinscte 
pQonth,  Ihould  ferve  anotlier  at  the  end  of  the  year.    He  »<*<*»^«»* 
was  accordingly  abfent  thirty  days  in  the  militia^  and  ^^^^ 
then  fetum^d  to  his  fprvice;  but  he  only  continued  three  CaU.  94* 
weeks  of  the  month  which  was  agreed  to  be  ferved  in  lieu 
of  the  month  he  was  abfent  in  the  militia,  leaving  his 
inafter  a  fortnight  before  Michaelmas.  He  exprefsly  fwore, 
that  he  did  not  ferve  His  mafter  a  year  by  one  Week. 
Two  jufiices'had  removed  him  froip  Wincbcombe  to  Chip-^ 
ping  Norton^  and  their  order  was  quaihed  by  the  Icfiipns. 
'-— Bearcroft,  in  fuppQrt  of  the  order  of  feflions,  con* 
tended,  First,  tliat  there  ym  no  hiring ;  iior.  Secondly, 
inj  fervice  (or  ^  year,  zt  Chipping  Norton.    First,  The 
exception  was  part  of  tlie  original  contract.     There 
was  to  be  an  ;nterv^»  and  thei^  the  pauper  was  to  come 
and  fenre  in  the  enlping  twelve-month  as  much  more  as, 
pieced  to  the  former  fervice,  would  make  up  a  year  s  bu( 
a  hiring  ui^der  the  (tatutc  muft  be  (or  a  whole  year^  with- 
out any  interruption  forefeen  and  ftipulated  for  at  the 
time  of  tlie'agreeipentf.as  ^as  determined  in  tlie  cafe  of 

^       ' Re» 
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Rkx  w.  Rex  v..  Bj/bop^s  Hatfield  {a).  Indeed  the  prefcnt  cafe  wac 
WiKi««coMBc.  jnore  properly  to  be  confidered  as  a  hiring  by  the  week. 
{a)  H.  3T.Geo.  SECONDLY,  Here  was  plainly  x\o  fervice  for  a  year.  In 
A.  Burr.  s.c.  ]^^^  ,,^  Cfifikchurch  (b)y  it  was  laid  down  by  Lord 
No.  141.  HardxVickb,  that  the  aft  of  8.  &  9.  TVilL  3.  c.30.  re- 
{h)  M.  9.  Geo.  quiring  a  year's  continuance  in  the  fame  fervicc,  is  to  be 
ft.  Burr.  s.  c.  eonftriied  llriftly,  being  an  explanatory  law  ;  and  in  all 
No.  io.  ^j^^  cz{t%  where  different  fervices  have  been  tacked  together 

to  make  up  the  year,  there  has  been  no  interval  of  time 
between  them.     This  cafe  differs  from  that  of  Rex  sj^ 
(r)M.i4.Geo,  WeJlerUigk  (c)^  which  was  dctetmined  on  the  ground  that 
3.  Burr.s.  C.    tlie  hiring  was  conditional :  there,  by  the  agreement,  it 
No.  134'  ^25  uncertain  whether  the  pauper  would  be  ahfent  or 

P*'  35**    *       ^^^ '  ^'^^'         P  ^^^  ^'*^^  ^^  ^P    y  another, 

et  qui  fac'it  per  oJ'ium^  fac'it  per  fe, — DuNNiNG  and  PoOLE, 

on  the  other  fide,  contended,  that  if  there  had  been  no 
agreement  about  the  paiiper's  fervice  in  the  militia,  and 
tlie  hiring  had  been,  in  general  terms,  for  a  year,  he  would 
have  gained  a  fettlcment  althou^he  had  been  called  out, 
and  had  been  abfent  a  month  on  militiaduty.  If  a  con«- 
trary  doftrine  were  to  prevail,  militia-men  would  be  in 
a  worfe  fituation,  and  Icfs  capable  of  gaining  fettlemcnts, 
than  the  reft  of  the  king's  fubjcfts,  which  the  Legiflaturc 
certainly  never  intended.  Tiiis  was  the  principle  of  the 
determination  in  Rex  v.  Wejlerleigbn  Thereafon  for  the 
exception  there,  and  in  the  prefcnt  cafe,  was  the  fame; 
and  here,  if  the  militia  had  not  been  called  out,  therq 
would  have  been  no  interval  of  abftnce.  The  anxiety 
of  the  parties  to  guard  againft  an  event  which  required 
no  provifion  to  be  made  for  it,  could  not  make  any  dif- 
ference in  the  law  of  the  cafe. — Lord  Mansfield.  I 
have  no  doubt  that  if  this  had  been  a  common  hiring  for 
a  year,  find  the  pauper  had  fcrved  one  month  in  the 
fnilitia,  and  only  eleven  with  his  mafter,  he  would  have 
/  gained  a  fettlcment.  The  mafter  could  not  have  refufed 
his  confent  to  his  ferving  in  the  militia.  The  only 
qucftion  is.  Whether  the  particular  agreement  in  this 
cafe  does  not  make  the  additional  month  a  part  of  the 
year  ?  It  is  a  great  nicety,  and  we  will  think  of  it. — Hi^ 
lordfhip,  this  day,  delivered  the  opinion  of  tlie  Court, 
— ^LoRD  Mansfield.  There  is  in  tliis  cafe  a  hiring  for 
a  year,  and  there  is  alfo  a  fervice  for  a  year,  if  it  were  not 
for  the  month^s  abfence  in  the  ipilitia.  A  fervice  muft 
be  for  a  continuation,  without  interruption,  or  adding 
together  broken  pieces  tq  make  up  the  year.  But  h^r<? 
the  agreement  as  to  the  abfence  for  a  month,  ia  the 
militia,  was  only  what  would  have  been  implied,  ancl 
\0^x  thq  mafter  muft  h^ve  confent^d  tq.    The  year  wa^ 
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Ampleted  fire  weeks  before  Michaelmas ^  and  the  ad-'  Rntv. 
ditional  month  agreed  for  was  only  in  the  n^t\i|:e  of  a^'**^"^®"'** 
compenfation  for  the  want  of  the  pauper's  fervice  while 
abfent  in  the  militia,  and  equivalent  to  a  deduftion  of  fo 
much  wages.  This  cafe,  if  not  the  fame.  Is  very  like  that 
of  fVefteridgb.  The  Court  ought  to  lean  in  favour  of 
fettlements  ;  and  .the  bad  coufcquenccs  would  be  verj 
cKtenlive,  if  we  were  to  determine,  that  a  man  fliould  loie 
his  fettlement  by  ferving  his  country  in  the  militia* 
We  are  all  of  opinion,  that  this  was  a  good  fettlcmcnL-— 
The  order  of  fei&ons  qua(h9d|  ^id  th^  order  of  the  two 
jaftices  confirmed. 

355.  Rex  V.  Little  Bolten,  Mch,  Term^  24.  Geo.  3.  f^^^^^^ 
Caid.  367 --^T wo  juftices  remove  John  fVylde  from  Great  j^j,  a*tra4^ 
Bolton  in  the  county  of  Lancafler  to  Little  Bolton  in  thethefervaot? 
fame  county.  The  feflions  confirm  the  order,  and  fi<w*  Wmfdn* 
ftate :— That  the  pauper,  being  legally  fettled  in  Little  [|^*^\^  ^, 

Bolton^   and  being  unmarried,  and  having  no   ehild,  h^y^^^f  ^  ' 

went  into   the    townfliip  of  Great  Bolton^  where  oneearoingfl,ifhQ 
WilUmm  Stotty  a  weaver,  lived :  the  pauper  went  to  Siott^  u  not  rettinc* 
and  aijced  him,  if  he  would  teach  him  to  weave  counter- •»"*^*'.** 
panes  :  Stott  anfwcred^  he  would  teach  him  if  he  WoiJ42^^VlfIii 
work  with  him  two  years  and  an  half  or  three  years  ;tosainAftt«!^        ' 
^nA  the  pauper's  earnings  were  to  be  divided  between  Uemoit, 
tfaem  :  the  pauper  was  to  find  himfelf  with  meat,  drink, 
wafliing,  and  clothes  :  he  was  engaged  on  thefe  terms, 
and  an  agreement  in  writing  was  entered  into'  accord- 
ingly.    The   pauper   ftayeq  and    worked    with    Stott^ 
under  this  agreement,  in  Great  Bolton  about  a  year  and 
half,  and  then  the  pauper  gave  the  mailer  twenty  Shillings 
to  be  free,  having  tlien  married  1  he  tlien  worked  journey- 
work  with  the  fame  matter  near  a  year :  the   mailer 
(whilft  he  was  wprking  under  the  agreement)  found  him 
looms,  looip«room,  and  materials ;  he  n^ver  employed 
the  pauper  in  any  work  but  weaving :  the  condition  upon 
which  he  taught  the  pauper  to  weave  was  one  half  ot  his 
earnings.    Stott  received  the  money,  and  paid  the  pauper 
one  half,  and  looked  on  it  that  he  had  a  right  to  receive 
it ;  but  fometimes  he  let  the  pauper  receive  it.     The 
agreement  in  writing  was  proved  to  be  loil,  aud  therefore 
parole  evidence  was  allowed  tp  be  given  of  it, — CocK£i.tr 
fliewed  cauie  in  fupport  of  thefe  orders  ;  and  infilled^ 
that  the  only  queftion  was,  What  was  the  meaning  of 
the  parties  at  the  time  of  the  agreement  ?  /.  e.  Whether 
the  pauper  was  taken  in  the  charafler  of  an  apprentice 
or  3^  fervant  ?  that  nothing  could  be  better  underftoo4 

* than* 
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Rftx  V4      tht^n  the  diftlnAion  between  tfaem  ;    the  oile  adin|; 
XiTThw,     jji^vays  for  bire,  theother  for  inftruftion  or  improvement : 
''^^'^*     tluit  this  i(  a  contr^Gt^  by  which  it  i^  covenanted  that  tho 
pauper^y&7//^^/tfi(^^/yand  is  therefore  in  the  nature  of  aa 
apprenticefhip }  and,  being  ^s  fuch  defedive^  cannot  be 
converted  into  a  hiring  ana  fervice :  that  this  was  fo  laid 
down  in  many  cafes,  particularly  in  that  of  Rex  v/  the 
(m)  See  alfo     Inhabitants  of  Kinifw:i^e {a)  :  that  the  objeA  of  the  two 
Uorr.  s.c.  839cpntrafts  is  plainly  different ;  and  tliat  tliis  cafe  is  there- 
snd  Pf^*»         fore  in  point :  .tliat  a  hiring  muft  import  pay,  which  there 
HHinam.    -**  was  not  here :  that  the.  ftate  of  the  ca(e  in  Rex  v.  the 
Bil.25.  Geo.  3.^<'w/rt  eftValton  (Jerri/on  s  Cafe)  W4S,  as  far  as  rcfpefts 
S7$5.    PoA.    the  prelent  queflion,  precifely  the  fame  as  the  prefent, 
chsp.  «•  aad  tlKjugh  the  prjncips^l  ground  of  the  decifion  was  different ; 
^prf  *Trin"^    ^^^  ^^^  Legifiature  meant  to  prevent  fuch  apprentice^ 
t^Gto^\,     'hips  i  and,  if  the  Court  fo  far  fupported  them  as  to  give 
i7«6.  t.  T«rm  them  any  cjEFe^  in  gaining  a  fettlement^  there  would  be 
ji«p.  zSi.ahd  great  danger  ttiatthe  ftatute  would  be  eluded  and  the 
l»»<t.  chap.  ix.   j-evenue   defrauded. — Lee,   Attorney  General^    and   Sir 
Thomas  Davenport  were  now  called  upon  to  fupport 
the  rul<;  to  quafh  thefe  orders  ;  and  contended,  that  thit 
had  not  the  fmalleft  r^feipblance  of  acontraft  ofapprea« 
ticeihip :  that  the  pauper  was  to  have  half  bis  earnings frvm 
the  firji :  that  no  fuch  idea  as  this  was  ever  entertained 
in  a  contract  for  an  apprenticefliip  ;  and  tliat  this  there-^ 
fore  muft  have  been  meant  as  wages  :  tliat  the  famo 
objeAion  might  have  been  taken  in  the  cafe  of  Rex  v.  tbm 
[h)  HU,  Inhabitants  of  BuckUtnd  ZXenham  (b) ;  which  was  argued 

11.  Geo.  3.  folely  on  the  ground  of  exception  from  the  contraft^ 
s.^c^  6  ^^'  and  determined  accordingly  upon  that  point,  which  did 
Ante,  i»gc 371.  ^ot  occur  here,  viz,  thata  fcrvant  need  not,  under  every 
pi.  351.  poflible  cir^umftance,  be,  during  every  inftant  of  hu 

term,  fubje£t  to  the  control  of  his  mafter :  tliat  hf re» 
as  there,  there  is  a  mutual  agreement,  a  retaining,  and 
a  contrad  to  fcrve  :  that  it  was  true  it  might  be  ob- 
jected, that  in  that  cafe  there  wa9  a  hiring  mund '  that 
the  hiring  need  not  be  ftated  in  terms  :  th^t  it  \%  enough, 
if  from  tile  fa£ls  it  appears  to  the  Court,  that  the  pauper 
was  aAualiy  in  the  chara^er  of  afervant ;  that  there  was  no 
technical  virtue  in  the  words  **  hiring  or  letting  :"  that 
when  the  feiHons  ufe  words  whicli  imply  a  hiring^  it  ia 
the  fame  tiling :  that  the  Court  would  form  their  judg- 
ment, whether  it  was  a  hiring  or  not:  that  here  they 
baye  ftated  what  is  equivalent  fo  it ; .  lor  they  h^ve  ftated 
an  agreement  to  work  with  the  mafter  fqr  t^'o  ye^r^and  a 
half;  and  that  hiring  muft  always  turn  on  the  nature  of 
tl)e  contrai£t :  th^t  th^  ovs^ftqr  in  \}ii%  cafe  mjight  have 

puiinuin^d 
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nointiiiiedl  an  adion  againit  the  pauper  btmrelf  for  not      Ki 

working)  and  undoubtedly  againft  aftrangerforfeducing      1'»tti^ 

bis  fervant ;  neither  of  which  he  could  have  done  in      ^^"f^^* 

Jtrrifin^s  Caft ;  and  tliercfore  that  the  ftate  of  that  cafe 

was  no  more  to  the  purpofe  than  the  decifion :  that^ 

with  refpe£l  to  the  argument  that  a  hiring  muft  neceilarily' 

import  pay,  in  the  cafe  of  Rex  v.  the  InhaMants  of  Bir*" 

mmgbam  (a)  the  fervant  was  to  receive  no  pay  but  what  («)  Hit 

he  earned,  the  cuntra£t  being  •*  good  earn  good  hire/'  ^^%^^m 

and  he  could  not  have  been  compelled  to  work  at  all :  AnteipaBswI 

and  that,  in  the  cafe  of  ^^iVT^.  the  Inhabitants  of  Httcham  fb)y  pi,  ^52. 

whete  the  fervant  was  to  be  taught  by  his  matter  the  trade 

Df  a  carpenter,  and  by  exprels  agreement  to  have  "  no  ^  ^ ^  ^^ 

"  money  by  way  of  wages,"  the  Court  held  it  to  be  a  J^'g^.  bu„* 

hinng  and  fervice  and  a  fettlement — Cock  ell  nows.  c.489. 

added,  as  it  was  admitted  that  the  intention  of  the  Ante,  page  3(1. 

parties  at  dietime  offorming  this  contraft  muft  guide  tlie  P^  549* 

decifion,  that  nothing  could  be  more  important  in  the 

difcovery  &f  that  intention  than  the  ufe  of  a  term  fo 

peculiarly  appropriated  as  that  of  hiring :  that  this  had 

ever  been  fo  confidered  by  the  Court ;  and  that  there 

did  not  exift  a  fingle  authority  in  which  a  fettlement 

under  a  hiring  and  fervice  had  been  fupported  without 

the  ufe  of  this  word,  or  fome  other  fully  equivalent  i 

that  it  was  exppefsly  fo  in  the  cafe  of  Buckland  Denham  : 

that  in  the  cafe  of  Httcham^  the  phrafe  was,    **  let 

**  hinjfclf,**  and  the  employment  of  the  fervant  was  to  be 

in   different  Icinds    ofMabour.— Lord    Mansfield, 

This  is  not  a  hiring  arid  fervice.    If  an  indenture  were 

not  made  neccflary,  there  could  be  no  doubt  as  to  its  being 

an  u^renticefhip  ;  for  the  pauper  is  to  kf  taught^  and 

imys  a  coniideration  for  it,  and  is  to  do, no  otiier  work ; 

Out  if  thcfe  agreements  were  allowed  to  give  fettlements, 

there  would  oe  an  end  of  indentures  of  apprenticeship, 

and  alfo  of  the  revenue  (c)  derived  from    thence.— 

3uLi«ER,   Jujiice.    I  ibould  have  been  better  fatisfied 

if  the  cafes  had  ffone  the  other  way  ;  becaufe  when  a  maii 

engages  to  work  for  another,  he  nires  himfelf  to  fuchan 

one  ;  but  the  cafes  feem  to  have  taken  another  turn,  , 

and  if  tliey  have  fettled  it  I  adhere  to  the  authorities. 

(«]  At  la  apprenticeOiip,  like  the  of  the  Judges,  in  the  cafe  of  WalSe» 

prefcnt,  for  no  longer  a  term  than  fvi  tarn  v.  Holton^    Trln.   33.  fc 

three  jFCttty  doea  not  entitle  to  fet  up  34.  Geo.  2.  17^0.     t  •  Black,  Rep. 

•  trade*. it  does  not  feem  thattiw  133.   that  feiving  mt  an  apprentice 

itveane  could  cter  have  been  io  atiy  for  feven  jreart  docs  fo  entitle,  thie 

frtat  dsgree  affedcd  bjr  a  fraud  of  feems  hi  point  of  extent  to  be  carry* 

which  the  party  praAifing It  could  not  ing  the  'mirchief,  if  it  were  one» 

have  the  foil  benefit.    And  as  it  has  much  farther.  Noit  hy  Mr.  CAtDt- 

tifMdB  been  fcttlcd  by  a  lefohitioa'  ootT* 
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Rex  V      •'-The  hilc  was  accordingly  th6n  difcharged^  and  both  tlr^ 
LiTTi.«     orders  affirmed. — But  prcfently  WitrES,  Jujiice^    ob- 
^^'^''^*     ferved,  that  Jerrifms  'Cafc^    cjtcd   by  Mr.  Cockell, 
did  uot  apply  I — Buller,  Jujiice*    That  was  the  cafe  of 
an  agreement  between  a  mafter  and  a  third  perfon,  a 
tr^efman,  that  he  ihould  teach  his  trade  to  the  mailer's 
ienrant ;  the  fervant  hitnfelf  being  no  party<    And  the 
Court  faid  th«y  would  look  into  the  cafes. — And  now 
Lord  Mansfield  delivered  the  judgment  of  the  Court. 
We  have  looked  into  the  authorities^  and  we  find,  that 
all  thofe  cafes  of  apprenticefhips  which  have  been  holden 
to  be  defe£live,  and  not  convertible  into  hirings  and 
fervices,  fpeak  of  the  pauper  as  an  apprentice^  and  that  h^ 
was  to  ferve  as  fuch.     There  is  no  fuch  iUtement  here  ; 
and  we  are  therefore  of  opinion,  that  it  is  a  good  hiring 
and  fervice. — Willbs,  Jujiice.    The  cafes  that  apply  art 
(m)  \.  ^ttj     Rex  V.  JVbitechurch  Canomcorum   (tf),  Rex  v.  All  Saints  in 
Jage4^..  pi.    Hereford  (h J  ^  and  Rex  v.  King/wear e  cited  in  the  argu- 
Chapter  \x.      '^^"^^ — ^^^^  abfolute,  and  both  orders  quaihed. — Note, 
ib)  Burr.  S.  C.  ^^  ^^^  ^*  '*^  Inhabitants  of  Highnam^  where  the  writ- 
6$6.    Set        ten  agreement  did  not  in  terms  ftate  an  apprcnticeihip. 
Chap.  IX.  in     yet  as  the  contraft  was  proved  to  have  been  entered  into 
?**H^M*''h  ^^'^'' ^*^'^  a  view  to  an  apprenticefhip,  and  in  fraud  of  the 
cTg^  »•        revenue,  tlie  Court  held,  tliat  contraft  was  hot  conver- 
>!Bara'ard«  39.  tible,  and  could  not  be  coniidered  as  a  hiring  and  as 
and  that  of  Rex  intitling  to  a  fettlement  (c}« 

tr.  the  InhabU 

tantsofSt.Mary  Kallendar  In  Winchester,  Trin.  ai.  A:  aft.  Geo.  1.  174^-  Burr.  S.  C« 
•74.  K  Bott,  p.  462,  pi.  646.  and  poft.  Chapter  ix.  •*  (tf)  Nil.  25*  Geo.  3.  1785.  Sft 
poA.  Chap.  ix. 

« 

Under  a  com-  356.  Rex  V.  AttoH^  teofler  Ternij  ±4..  Geo.  j.  £ditoR*S 
■ion  hiring  for  ^S5._The  pauper,  Robert  Johnjlon;  htmg  fettled  in  the 
mZ'^x^'  parifli  o{  Alton,  hired  himfelf  to  his  uncle,  David  Johnfttn, 
middle  of  Che  ^  turner,  in  the  pariih  of  Midi^urfty  for  a  year.  -The 
3rear,chac  the  pauper  was  to  be  found  in  board,  lodging,  |>ocket-n!oney, 
Ibrram  ihaii  and  clothes,  by  his  uncle,  for  whom  he  was  to  work  itt 
^!^^^J^^  his  trade  of  a  turner,  and  his  mafter  was  to  have  the 
pi^«ot*a  f«l  benefit  of  his  work.  After  he  had  fcrved  fix  months, 
cieacnt.  his  mafter  finding  him  idle,  he  and  the  pauper  came  to  a 

^  ^  i^.^^Titw  agreement,  by  which  the  pauper  was  to  work  in  the 
^  Taid  trade  by  the  piece,  and  to  be  paid  by  the  piece  for 
what  he  (houldearn  ;  and  he  was  alfo  to  find  himfelf  in 
board,  lodging,  pocket-money,  and  clothes.  On  tlie 
laft-mentioned  terms  he  continued  to  ferve  his  matter  . 
to  the  end  of  the  year ;  fometimes  working  by  the  piece, 
and  then  he  boarded  and  lodged  out;  ^nd  at  other  times 
he  fervcd  his  mafter  in  the  houfe,  and  tlien  he  was  lodged 
and  boarded  by  his  mafter.— Th£  Sessions  held,  that 

this 
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this  net7  agreement  determined  the  contraft,  and  that      lt«  »•  ' 

the  pauper  gained   no  fettlement. — Mr.   Bearcroft      AtToir. 

Ihcwed  caufe.     He  faid,  it  was  neceflary  that  the  whole 

of  the  fervice  fhould  be  under  a  hiring   for   a  year. 

The  Court  had  gone  no  further  than  to  permit  different 

fcrvices  under  hirines  each  for  a  year  to  be  coupled 

together.     In  this  cafe  the  new  agreement  is  not  a  hiring 

for  a  year,  nor  does  it  bind  the  lervant  to  work  for  his 

maftcr  ciily,  fo  that  fervice  under  it  cannot  have  any 

cfFe^,-— Mr.  Hurst,  contra,  faid,  the  new  agreement 

made  no  alteration  in  the  hiring  for  a  year ;  it  only 

varied  the  compcnfation — Willes,  J^«///V^  (a).    There  W  ^<>"» 

was  no  waiver  of  the  original  agreement;  and  ^^  is  ^J.'^***''/!J\* 

admitted,  that  an  agreement  at  firft  to  work  by  the  piece 

would  have  been  fufficient. — Ashhurst,  Jujtice,     I  am 

of  the  fame  opinion. — Bvller,  Ji{/iice.    I  do  not  agree 

with  Mr.  Bearcroft's  doftrme,  that  all  the  fervice 

muft  be  under  a  hiring  for  a  year.    That  is  not  neceflary. 

A  fervice  under  a  hiring  for  lefs  than  a  year  may  be 

coupled  with  fervice  under  a  hiring  for  a  year  (A),  and  (O/^Po^* 

give  a  fettlement.    There  arc  many  cafes  to  tliat  purpofe.  ^'^^^^  **• 

But  on  the  other  ground  there  can  be  no  doubt  but  the 

original   agreement  ftill   continued  ;    and  ,  befides,  the 

fecond  hiring  being  general  would  be  equivalent  to  a 

hiring  for  aycar.— yrder  quaflied. 

Q%y,   Rex  V.  Newton  Toney^  Eafier  Term^   oZ,  Geo.  3,  A  hiring  at  f« 
1l.rerm   Rep.  ^^.—miliam  Salter,  Margaret  his  wife,  .j^^'J;  "J^^^  »• 
and  their  two  children,  were  removed  by  an  order  of  two  LJ  Jrij/" 
jnllices   from  HarbridgCy  Southampton,  to  Newton  Toney,  for  a  year, 
/FiV/j.     On  appeal  the  feflions  confirmed  the  order  of 
juftices,  and  Uated  the  following  cafe  for  the  opinion 
of  this  Court :— The  pauper,  fFilUam  Salter,  went  into 
the  parifli  of  Newton  Toney  to  the  hoyxkoi  JVilliam  Pojlansf 
a  publican  there,  who  had  before  employed  him  three 
times  to  go  into   Shropjhire  with  fome  hounds  ;  and, 
on  his  return  from  the  laft  of  thefe  journies,  he  agreed  to 
live  v^ith  Poflans  as  hoftler  at  4s.  6d.  per  week,  and 
continued  with  Poftam  as  fuch  hoftler  for  one  year  and 
an  half,  and  thei>  went  away.    Before  his  departure,  on 
demanding  his  wages,  Poflans  alledged,  that,  as  he  had 
received  vails,  4s.  6d.  a  week  would  be  too  much  ; 
whereupon   he  agreed  to  accept  after  the  rate  of  loL 
a  year,  in  lieu  of  4s.  6d.  per  week.     The  pauper  having 
received  his  wages,  he  left  his  fervice,  and  lived  elfewhere 
for  five  or  fir  months  ;  at  the  expiration  of  which  time 
he  returned  to  Newton  Toney^  and  agreed  with  PoJIans 
to  ferve  him  again  as  his  hoftler,  as  he  had  done  before 

at 
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Rmr  ^i  it4&.per  week,  which  ^^s  about  lol.  a  year  ;.  and  whicli 
Kkw^ok  ijg  received  when  he  tlioiight  proper  to  aft  for  it^ 
.7o4irv4  tJnder  thfe  lafter  agreement  the  pauper  lived  one  year 
Jind  an  Hklf,  but  thought  hjmfclt  ad  a  weekly  fervafit^ 
and  at  liberty  to  leave  h!s  fcrvice  at  any  time  during  the 
ikid  twofetvices. — BuRRduoH,  in  fupport  of  the  order  of 
feffions^  contended,  that  the  firft  hiring  in  the  parifh  a£^ 
Newton  ToHey  was  a  general  hiring ;  and  as  the  pauper 
ferved  morfe  than  a  year  undef  h,  he  thereby  gained  a 
fettlcment  in  Nmvtan  Ttnuj.  ^hc  only  difficulty,  if 
there  be  any  in  the  cafes,  anfes  on  the  reftrration  of  tlic 
"Wages  ;  but  that  circumftaiice  cannot  Vary  this  cafe» 
is  it  only  afcertaiiis  the  quantum  of  the  wages,  and  does 
not  limit  the  duration  of  thti  fervice,  nor  control  thd 
general  hiring.  Uhdef  the  firft  divifion  of  cafes  on  this 
head,  may  beclafled  thofe  where  there  was  a  hiring  for  a 
year,  for  wages  not  referved  yearly,  but  for  a  ihorter  tinner 
(«)  Biirr.S.C.  Qf  )y^  ^^  piece;    namely.   Rex  v.   Atherton   {a)y    an4 

Ante,  page  360,  ^'^  ^*  ^^^i"^  Norton  (if)  ;  in  the  former  of  which  ther^ 
pi.  3^^.  *  v^as  an  hiring  for  a  yearj  for  wages  payible  quarterly, 
(*)  Burr.  8.C.  whete  the  pauper,  by  ferving  a  vear,  was  held  to.gain  ^ 
151.  fettlcment ;  and  in  the  latter  or  them,  a  fettlement  waS 

Ante,  page  359,  gained  by  ferving  tinder  an  hiring  for.  a  year  to  fpin  at  thp 
F*»344*  i^te  of  IS.  6d./>^r  ftone.    The  next  diviiion  ot  cafes  is, 

where  there  was  an  hiring  by  the  week,  or  for  lefs  time 
than  a  year,  at  weekly  or  othet  wages  referved  for  lefs 
time  than  a  year,  where  no  fettlement  was  gained.    And 
(t)  Burr. B.C.  tliofe  are  Rex  v.  Wrington  (f),  and  Rex  v.  Bradnincb  {d)^ 
aSo.  where  there  was  a  weekly  hiring,  at  weekly  waees  ; 

^^^^^^ '^'^'^'^  TLXiA  Rexv.  Elftack  (<?),  where  the  pauper  was  hired  to 
^*  ^  '  s  c  ^'^^^  ^^"S  as^be  mafter  wanted  a  fervant,  at  weekly 
661  "*^^*  '  *  wages.  The  third  clafs  of  cafes  is,  where  there  was  7k 
Ante,  page  347,  general  hiring  at  weekly  wages,  but  where  fomething 
pl.  336,  afterwards  palled  to  fhcw,  that  the  parties  did  not  origi- 

(»)  Hil.  nally  intend  to  contraft  for  a  year;  fuch  as  Rex^v.  Ded- 

25.  Geo.  3.  ham  {f).  In  fuch  a  cafe  no  fettlement  can  be  gained^ 
®'  ^"  -  p  becaufe  the  general  prefumption  is  rebutted,  that  it  was 
(/)    urr.  .   .  jj^^gj^jgj  f^  {jg  'J  general  hiring.    There  is  alfo  ttftother 

Aiite,  page  345,  head  of  cafes  where  a  fettlement  has  been  gained  under  a 
pi»  335-  general  hiring,  at  weekly  wages,   where  nothing  has 

afterwards  pa^fled  between  the  parties  to  fhew  that  they 
did  not  intend  it  to  be  a  generalhiring,  of  which  defcrip-i 
(j)  Eafter,       tion  is  Rex  v.  Seaton  and  Beer^g).     Ill  that  cafe  the  Court 
24.  Geo.  3.       held,  that  the  pauper  fhould  gain  a  fettlement;  atid  thaf 
?'  ^\>fc«  ,M_  the  refervation  of  weekly  wages  could  not  of  itfclf  defeat 

See  a  Mbs.  re-  i^..  ■».t»  r  /-•  *  r  t 

portoftWs  21  general  hiring.  Now  the  prelent  cale  is  preciiely 
care,  ante,  fimilar  to  that :  here  is  a  general  hiriug  with  weekljf 
page  351.  pi.     wages  ;  and  it  cannot  be  coUefted  either  from  the  conr 
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tttft  itiel^,  or  from  flie  fubfequent  coftdu£l  of  the  parties^      Rtx  •. 

that  the  hiring  was  intended  to  be  for  a  flxorter  period     Newtoh 

than  a  year.     Neither  can  the  refervation  of  weekly      Tawiv. 

wages  control  tlie  general  hiring,  on  the  authority  of 
Rixv.  Seaton  and  Beer{a).  With  re Ipeft  to  theapprehenfion  (^j  Ante>  par« 
of  the  pauper,  it  has  been  repeatedly  determined^  that  that  352,  pi,  340. 
cannot  vary  thecafe. — Marsh  AL5  Serjeant^  and  Portal, 
(mtra^  were  ftopped  by  the  Court.-^AsHMURsT,  71^/V^.^ 
Thecafe  of  Rex  v.Dedham  {b)  is  much  ftrongcr  than  the  /^\  Amc,  ptM 
prcfent.     There  the  pauper  hired  himfelf  to  a  plumber  345,  pi.  333* 
and  glazier,  board,  lodging,  and  wafhing,  fummer  and 
winter,  at  fix  fhillings  per  week.    And  though  the  pau- 
per continued  in  his  fervice  above  a  year,  the  Court  faid» 
that  they  could  not  make  it  a  hiring  for  a  year,  and  that 
the  pauper  could  not  gain  any  fettlement  by  it.    It  is 
impoiEble  to  diftinguifh  the  two  cafes  upon  principle. 
Inthe  prefent  cafe  the  pauper  hired  himfelf  as  an  houler 
at  4s.  6d.  per  week  ;  but  that  cannot  be  confidered  as  a' 
general  hiring ;  and  if  either  party  had  chofen  to  diflblyc 
thecontraft  before  the  expiration  of  a  year,  no  aftion, 
could  have  been  maintained  by  the  other.    With  refpedl 
to  the  apprehenfion  of  the  pauper,  it  has  beendecided^ 
irt  a  variety  of  cafes,  that  that  cannot  vary  the  contraft* 
— BuLLER,  Juftice.    This  cafe  is  not  fo  llrong  as  that  of! 
•R/JT  V.  JDeJham  ;  for  there  theexpreflion  "  fummer  and 
"  winter**  fliewed,  thattlie  party  had  it  in  contemplation 
t6  continue  a  year  in  the  fervice.     In  the  prcfent  cafe 
the  hiring    is   merely  at  fo    much  per  week.      Now^ 
if  there  be  any  thing  in  the  contraft  to  fhew,  that  the 
hiring  was  intended  to  be  for  a  year,  there  a  refervatioa 
of  weekly  wages  will  not  control  that  hiring.     But  if  the 
payment  of  weekly  wages  be  the  only  circumftance  from 
whicK  the  duration  of  the  contraft  is  to  be  collefted, 
it  muft  be  taken  to  be  only  a  weekly  hiring!    And  the 
Wring  in  the  prefent  cafe  is  of  that  kind. — Grose^ 
Juftice.     Confideririg  the  fituation  of  the  pauper,  andL 
what  palled  at  the  time  of  entering  into  this  contraft, 
^his  appear^  not  to  be  an  hiring  for  a  year.    The  pauper 
was  hired  in  the  chara£ler  of  hoftler,  at  4s,  6d.  per  week ; 
&pw  that  circumftkncc  alone  (hews,  that  he  was  not  likely 
to  continue  a  year  hi  his  fervice.    Befides,  it  appears  that 
^e  aftuall^  left  his  fervice  in  the  middle  of  the  year,  . 
which  latisfies  me,  that  it  was  not  intended,  by  thc^ 
^ontrafting  parties  to  be  an  hiring  for  a  year.— Kutt 

iWbhite. 
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Affrt'nyttor  a        358.  Rex  V.  Odlhdm^  Trinity  Term^  28.  Geo.  3.    2.7Vri» 
year,  under  a     Rep,  6z2.— -Thomas  Bowman^   the  pauper,  went  to  live 
«l*nomIr«%o^^^^^^^^     7(J/?;^A  J?*5^^i,  of  5/.  Mary,  Lambeth,    Surrjj 
jKi^chter^y^Lk  livery-ftable-keepcr    Jflid    poft-chaife-letter,    as    uiidcr- 
without  fixing'  oftlcr,  at  9s.  per  week,  without  fixing  any  time  for  the 
•ny  time  of      expiration  of  luch  fervice.    Some  time  after  he  had  been 
/rryiVe  is  not  a   there,  a  boll -boy  went  awavj  and  the  pauper  was  by  Lis 
ftiringforaTcar.  jj^^^^^j.  jj/,^j^j  turned  over  to  take  his  place,  at  3s. /^r 
week,  and  the  money  he  could  get  from  the  perfons  be 
drove.     He  remained  in  fuch  lervice  upwards  of  two 
years,  and  more  than  one  in  the  laft  employment  as 
poll-boy  ;    during   the  whole  time  he  found   himfelf 
viduals,  and  lodged  in  a  room  or  loft  belonging  to  hi3 
mailer  in  the  yard,  receivedhis.3S./>^rweek,  and  what  he 
could  get  for  driving.     Some  timeafter  the  pauper  left  the 
faid  fervice  he  returned  to  it  again,  when  Rhodes  told  him, 
•   he  might  go  to  work,  and  then  remained  one  year  under 
that  agreement.     Some  time  after  he  left  the  fervice  he 
returned  to  it  a  third    time,  in  or  about  a  month  of 
February^  as  an  odd  man,  without  wages,  and  continued 
under  this  laft  agreement  till  three  weeks  after  Chrljtmas 
When  he  firft  went,  he  faw,  and  had  fome  converfation 
•with,  the  head-olller,  and' was  fome  days  about  the  yard 
before  he  entered  into  any  fervice ;  he  then  alked  \\\% 
mailer  Rhodes  for  his  place,  who  told  him  he  might  have 
it.     The  pauper  was  removed,  together  with  his  wife, 
from   Odihaniy   Southampton ^  to   Lambeth^  Surry ^    by  an 
order  of  juftices,  which  the  fcffions  qualhed  on  appeal. 
-^A  rule  having  been  obtained  to  (hew  caufe  why  the 
order  of  feffions  fhould  not  be  quafhcd,  Shepherd  and 
Cooke,  who  were  to  have  argued  in  fupport  of  it,  faid, 
that  tlie  point  had  been  determined  in  the  cafe  of  Rex  i\ 
{m)  Ante,  pagc^^^  Inhabitants  of  Newton  Toney^  in  the  laft  Term  (tf>^»— 
3^3ipi-357'    Per  Curiam.    Rule  difchargcd. 

Service  under  g^g.  Rex  V.  Klngfivirjford^  Eajler  Term,   3 1.    G,e§.  3. 

fc^n"ia«'  to  *"  ^'^'^  *^^"  2^9"^On  an  ajjpeal  againft  an  order  of 

work  only '  ^^   removal  of  y.  Lockwood  from  Jtingfwlnford  to  Birmingham, 

thirteen  boars  the  fellions  quafhed  the  order,  and  ftated  the  following 

•n  the  day        cafe  : — The  pauper,  being  fettle^  at  Wakefield,  in  OSloher 

(and  Sundays    jy^^  entered  into  an  agreement  with  W.  Bullock,  by 

««'^nl  fei  which  he  covenanted  to  work  witli   and  fcrve  Bullock 

tfcmCt?       '  ^3  an  artificer  in  the  art  of  a  glafs-grinder,   or  in  any 

other  art  that  Bullock  Ihould  think  proper  to  employ 

him  in,  for  feven  years  :  that  he  would  not  at  any  time 

during  the  term  work  for  or  fcrve  any  other  perfon  \ 

and  would  not  at  any  time  during  the  teriii  depart  from 

or 
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pt  leave  the  work  and  ftrvice  aforefaid,  without  the  leaVtf       Rex  v. 
or  licence  of  Bullock,  his  executors^  &c;.  but  would  continue   Kingswi*- 
mui  be  tn  fxich  fervlce  as  aforef aid  from  fix   0  clock  in  the        'ok*. 
fnormng  till  fcjtn  in  the  e^jCning  of  each  day  during  thefaid 
ternty  including  half  an  hoiir  at  brcakfaji  and  one   hour  at 
Jifmer    times    (except   on    Sundays)  ^    if  in  proper  health. 
Bullock  agreed    to   provide   lliop-room    for    Lockwood ; 
to  pay  him  3s.  6d,  per  week  during  the  terra  ;  and  to 
provide  meat^  &c.     The  pauper  fcrvcd  Bullock  two  ycar^ 
at  Birmingham  under  this  agreement,  and  lodged   and 
boarded  at  Bullock'^.     He  occalionally  worked .  in  the 
night^timey  and  often  went  on  errands  for  his  mafter  on 
Sunday Sf    and  never  worked  with  anybody  elfe  during 
that  time,  nor   thought  himfelf  at  liberty  fo   to   do. 
Leycester  moved  for  a  rule  to  Ihew  caufe,  why  the 
order  of  feflionsi  Ihould  not  be  qualhed  ;  attempting  to 
diftinguifh  this  cafe  from  that  of  Rex  v.  Macclesfield  {a)y 
byobferving,  that  in  that  cafe  the  Court  decided,  that  (a)  Burr.  s.  (?• 
there  was  an  exception  in  the  contraft   of  hiring,  as  45^* 
the  fervice   was  to  be  only  thirteen   hours   in  the  fix  Ar.tc,page359, 
working-days^  and  all  the|reft  of  the  time,  as  well  as  on  P^«  434« 
Sundaysy  the  pauper  was  at  his  own  liberty  and  his  own 
mafter  ;  whereas  here  it  did  not  form  a  part  of  the  con- 
traft, that  the  pauper  Ihould  be  his  own  mafter  after 
fevcn  o'clock  in  the  evening,  and  on  Sundays  :  but  on 
the  contrary  he  expref&ly  ftipulated  not  to  work  for  any 
other  pcrfon  during  the  whole  term  ;  and  it  is  ftatcd  in 
th«    cafe,    that   he    aftually  did  Work  Sot  *his   mafter 
occafionally  in  the  night-time  and   on   Sundays.     But 
the  Court  rcfufed  to  grant  a  rule  to  ftiew  ciufe,  thinking 
that  it  could  not  be  fupported. — And  Lord  Kenyon, 
Chief  fuftice^   faid,   that  there  was  no  real  diftinftion 
between   this  cafe  and    that   of  Sex    v*    Afacclesfie/d  j 
for  tliat  the  fair  conftfuftion  of  this  agreement  wds, 
that  the  pauper  was  to  be  his  own  mafter  on   Sundays^ 
and  on  other  days  after  he  had  ferved  the  thirteen  hours, 
bccaufe  he  had  only  covenanted  to  ferve  thofe  hours  ; 
suid  that  the  exprcffion  of  one  was  the  exclufion  of  the 
other.     And  he  added,  that  it  was  efiential  in  thefe  cafeS 
tliat  the  fcrvant  fhould  be  under  the  power  and  coercion  * 

of  the  mafter  during  the  whole  tinle^— Rule  refufed. 

360.  Se:f:  v.  Birdbrookey  Eafcr  Ternty    31.    Geo.    3.  Service  for  a  j*5  ^?3f.£^« 
4-  Term  Rep.   245.— Two  juftices  removed  M.  Meers^  year  under  a 
bis  wife,  and  children,  from  Stoke  by  Clare,  Suffolk,  to  J;'^^,;'«»h^« 
BirdbroQke,  Effix.    The  feffions  confitraed    the  order,  „  wSmX- 

with  liberty  to  go  on  a  foi tnight^s  rratice^  will  give  a  fettleinenw 

C  c  2  and 


588  $£tTLCMEKT   BY   HllCiNG  AK0  SERVICE* 


Rex  v.      and  ftated  the  following  cafe : — The  pauper)  M*  Metrs^ 
•iRDB&ooxx.  i)cing  fettled  at  Birdhrpokcy  was  hired  when  he  was  fingW 
by  John  Oileyy  farmer,  at  Stoke  by  Clare^  at  three  (hillings 
per  week  the  year  round  ;  each  was  to  be  at  liberty  on  a. 
fortnight's  notice,  but  the  pauper  was  not  to  go  away  z,t 
feed-time,  hay,  or  harveft.     He  ftayed  in  that  fcrvicc  a. 
year  at  Stokey  and  received  his  wages  at  different  tioaes 
whenever  he  pleafed.— J.  Heywood,  in  fupport  of  the 
order  of  feiGons,  contended,   that  the  pauper   gained 
no  fettlement  at  Stoki  by  Clare^  becaufe  ne  only  ferved 
(j)  Ante,  FH*  there  under  a  Iveekly  hiring.  Rex  v-  Newton  Toney  («)• 
383,  pi.  357-     There  is  nothing  to  (hew,  that  this  was  a  hiring  far  a 
year;  for  the  expreffioQ  of  "  the  ]^ear  round*'   is  not 
ft ronger  to  that  efFcfi  than  that  **  of  fununer  and  winter/* 
{})  Ante,  page  which  was  held  in  Rex  v.  Dedham  (b)  not  to  be  a  hiring 
3+5*  P'«  ^SS*     for  a  year.    Theadditionof  the  words  •*  the  year  round*^* 
to  the  weekly  wages  was  merely  to  regulate  the  price  of 
the  pauper's  labour  at  the  different  feafons  of  the  year, 
in  cafe  he  confented  to  flay  ;  but  the  provifo,  that  be^ 
fhould  not  leave  the  fervice  at  particular  times  of  the  year, 
affords  a  ftrong  inference  that  he  might  have  left  his  mailer 
at  any  other  part  of  the  year  without  being  guilty  of  a 
breach  of  his  contradl ;  and  this  is  further  confirmed 
by  his  being  at  liberty  to  put  an  end  to  the  contract  on 
giving  afortnight's  notice. — LokuKehy  on  ^Chie/yuftici^ 
No  doubt  can  be  entertained  on  this  cafe.     It  does  not 
even  reft  on  a  general  hiring,  for  this  was  an  express 
cohtra£t  to  ferve  "  the  year  round."    But  it  is  faid, 
that  this  cannot  be  coniidered  to  be  a  hiring  for  a  year, 
becaufe  there  was  a  refervation  of  weekly  wages^  and 
becaufe  each  party  was  to  be  at  liberty  to  put  an  end  to 
the   agreement   on    giving  a  fortnight's  notice  :    but 
whether  the  wages  be  to  be  paid  by  the.  week  or  the 
year  cannot  make  any  alteration  in  the  duration  of  the 
iervice,  if  the  cbntraft  were  for  a  year.    This,  thereforct 
was  a  contrat^  for  a  year  at  fo  much  a  week,  with  libertyv 
to  quit  at  any  time  except  feed,  hay,  or  harveft  time, 
on  giving  a  fortnight's  notice  :  but  the  power  of  giving 
notice  makes  no  difference ;  for  it  has  been  held,  that  an 
agreement  to  leave  the  fervice  on  giving  a  month's 
warning  did  not  defeat  the  fettlement  (r).    Ashhurst* 
V}  Rcx«.       yufiicCy   of  the  fame  opinion. — Buller,  Juftice.     The 
^ewWindfor,  only  queftion  is,  Whether  tliis  were  a  yearly  or  a  weekly 
Bvrr.S.  C,  19.  hiring  ?  In  fupport  of  the  order  of  felSons  the  latter  has 
been  contended  ;  but  a  hiring  for  a  week  requiring  a 
fortnight's  notice  was  never  heard  of.— Grose,  Jufticu  . 
abfent.— Botli  orders  qualhed. 


i 
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VI.  Of  cufiomary  hirings* 

361.  Hwjhamv.  SKpUy^  Aftch.  Term^  \2.  Ann.  -?VAy,  The  hiring 
134.— Mr.  Whitaker  moved  to  qua(h  an  order  ofmuiibefor 
iei&ons :  they  have  fet  out  the  reafon  upon  which  they  «r«''5  »nd. 
founded  their  judgment,  which  was  in  this  manner. —  ^^^^^Ma$^ 
It  ftts  out,  that  one  John  Crowdey^  the  19th  of  February  da^  to  Uiy 
17 10,  came  from  ShitUy  to  Eaftbed  in  Horjham^  and  bar-  </«;,  and  from 
ipdned  wkh  him  %o  lerve  him  till  May-tide^  for  one  Ihil-  Laiy-^yy^ 
ling  per  week;  and  at  Maj^tide  he  bargained  to  fervehim  -^  ^5wii"h^ 
tiil  Lady^day  next  for  twenty -fix  (hillings  wages ;  and  at  fuch 'hiring  h% 
Lady- day  agreed  to  ferve  him  till  May-tide  next,  at  three  thecuftomof  • 
ihillings  a-week ;  and  at  May-tide  he  agreed  to  ferve  him  tbt  country. 
till  Lady-day  next  for  twenty-fix  (hillings,  and  then  till 
Afmy-tide  next  at  three  (hilhngs ;  and  then  he  ftayed  a 
fortnight  at  one  (hilling  a-week ;  and  the  queftion  was, 
"Whether  this  fohn  Crowdey  gained  a  fettlement  by  his 
hiring  and  fervice  ?    The  court  of  feiliohs  held  he  did ; 
bat  the  Court  of  King's  Bench  were  of  opinion  that  he 
did  not ;  for  they  faid  the  hiring  and  fervice  muft  be  for 
a  year :  and  the  order  of  feffions  was  qua(hed. 

361.  Pepperbarrow  v.  Frencham^  Mich.  Term,  I.  Geo.  i.  a  hiring  horn 
F^Uy^  135. — Thomai  Tickner  and  his  wife  were  removed  the  3d  (75f*#r 
by  an  order  of   two  ju(liccs    from  Pepperharrow   to^^^^*^^^ 
Fr4ncbam.    The  feffions,  on  appeal,  qualhed  the  order,  j^^J^''^^^ 
and  ftated  the  following,  cafe:  — The  pauper  Thomas  ^^^^onutm 
tickner  was  hired  on  the  tliird  day  of  Oiiober  17x1,  and  requeAofth« 
did  bargain  with  one  Thomas  Mafon  alias  Redman^  of  «n*ftcr,  a con- 
Sudbam  in  the  pari(h  of  Fepperbarrow,  to  ferve  him  from  [["^y^^h*'i^^^ 
the  faid  third  day  of  O^oher  until  Michaelmas  then  next,  "hey^r^Unoi 
for  five  pounds  ten  (hillings  wages.     Tickner  lived  with  «  hiring  for  a 
Aiafon  till  Micbaehnas  in  tlie  evening ;   and  then,  upon  ycir. 
bis  mafter's  requeft,    he  ftajred  for  four  or  five  days  |-  ^*  ^'  * 
longer;   and  then  received  his  five  pounds  ten  (hillings  ^  ^/,^/Mod. 
i^eages.      Upon  thefe  orders   being  removed  into  the  ^^j/ 
Court  of  King's  Bench,  the  fingle  queilion  was,  Whe-  *.  d  Fort.  \ix 
thcr  this  hiring  is  fufficient  to  gain  a  fettlement  at*-^*«*^» 
Fepperbarrow  .^— The  Court,  upon  confideration,  were  '*  *^"'  '*' 
all  of  opinion  that  this  hiring  was  not  fufficient  to  gain 
a  fettlement ;  for  it  is  not  a  hiring  for  a  year  within  tlie 
3.  IVill.  bt  Mary,  c  1 1.    And  by  Parker,  Chief  Juflice^ 
If  we  once  go  out  of  the  aft,  where  mu(t  we  ftop  f   The 
order  of  fe(uons  was  therefore  qualhed  (a). 

(«]  In  the  report  of  this  cafe  as  was  held  no  fettlement  {   and  with 

cited  in  Bex  v.  Hanghton,  1.  Stnu  this  fad  S.  C.  Fort.  312.    S.  C. 

S3,  it  If  faid  that  the  fcrvant,  at  the  10.  Mod.  193.  agree ;    hut  Sett*  U 

mafter*t  reqvell,  ftaid  fo  long  after  Rem.  |6»  fecms  centra, 
■9  kromibi  i§ytgr  skoui^  but  that  it 

C  c  3  363.  Ri^ 


A  hiring  at  a  363.  Rex  v.  Newton^  Mich,  Terniy  14.  Geo.  2-    -Btfrf . 

IfVer  Afir '•  ^^^"^  ?•  ^''  ^ 57 '--^^raham  Greaves,  the  perfbn  removed,   was 
i»ajioftrvc       ^^  ^^^  y^*^^  ^733>  o^   Wednefday  after    Martinmas- day y 
jfrom  that  time   being  the  14th  day  of  November ,  and  the  day  on  which 
to  the  Afrtri/*-  the   lirft  ftatutes    for   the   public  hiring    of    fcrvants 
»faf  following,   ^as   held   at    Knarejborough  in   the    faid    riding,    hired 
LT  ear*'' au    ^^  Richard  Ellcrbcvk  of  Newton,  to  fervc  him  from  that 
though  fuch  '    ^^^^  ^^  Martinmas-day  following  :  and  a  fortnight  after, 
ttiodc  or  hiring   and  in  purfuance  of  that  hiring,  he  went  into  tlie  fenrice 
^c  the  tf«//o«  cf  of  the  iaid  Ellerbeck^  and  remained  there  till  forae  time 
tiie  county.       j,^  xliQ  fprlng  following,  when  by  accident  he  became 
4  •  }9'  '9*'  lame,  and  by  his  mafter's  confetit  left  the  fervice  for 
fome  weeks,  and  then  returned  and  ftaid  till  the  lOth 
day  of  November  following,  being  the  day  before  Mar- 
tinmas'day  1734;    on  which  day  his  mafler  and  he  ac- 
counted, and  he  left  his  mafter's  fervice.    On  the  ff^ed-^ 
ncjday  following  he  went  to  the  firft  ftatute^  at  Knaref- 
borough  aforefaid  ;    where  he  contracted  to   fcrve   on^ 
John  Houfeman  till  Martinmas  following,  and  received 
Sts*  6d,  as  earneft  :    but  before  he  entered  into  his  faid 
fervice,  viz.  on  the  Sunday  following,  the  faid  Houfeman 
fent  him  word  *^  he  was  otherwife  provided;'*    and  dif* 
charged  him  of  his  contraft.     The  izii  Abraham  on  tlic 
Tburjday  following,  being  the   21ft  day   of  November^ 
went  to  IVetherhy  in  the  faid  riding,  in  which  town  two 
public  ftatutea  for  the  hiring  of  iervants  are,  and  tim« 
^    put  of  mind  have  been,  annuallv  held  ;   one  on  the  firft 
^hurfday  after  Martinmas ;    and  the  otlier  (commonly 
tailed  the  latter  ftatutes  or  latter  dub-day)  on  the  fecond 
Thurfday  after  Martinmas -day  \    and  on  the  faid  latter 
club-day,  being  the  faid  aift  day  of  November^  was  hired 
\)y  John  Simp/on^  an  inhabitant  in  G$ul2eJborough,    to 
fervc  till  Martinmas  then  next.     In  purfuance  of  fuch 
hiring,  he  ipimediately  entered  into  the  fervice  of  the 
laid  Simpfon<^  and  fervcd  him  till  the  Martinmas-day  ioU 
lowing,  in  the  townfliip  of  Gouldejborough.     The  fcflions 
were  of  opinion,  that  Abraham  did  not  gain  any  fettle-! 
merit  in  Gouldejborough  by  the   faid  hiring  witli  Simp- 
Jon\  but  that  he  gained  a  fcttlemcnt  at  Newton,  by  virtue 
of  his  hiring  to  and  fervice  with  Ellerbeck  ;  and  adjudged 
accordingly,  that  his  laft  legal  fettlement  was  at  New:on; 
aad  confirpied  the  order  of  the   two  juftices  faj.  — » 

(tf )  At  North  Lfacb  in  Glouceftei'.  hired  on  the  Wcdnefday  after  Mw 

Jii^c^  are  nnnyally  held  two  mopi  or  chaelmas-day  tofcrvetothc  Michaci- 

mcctirvjs  for  the  hiring  of  fervants  ;  mas  ^oHovvirg  ;    ?nd  held  that  he 

the  one  on  the  Wfdntfd.t^  before,  and  gained  no  fetilcmcnt.    Rex  v.  South 

the  other  on  ^Vtdmfd.iy  after  Afi"-  Cerncy,    I.  StfT,  Caf.  No.  15^. 
^kttflm-^i-dtiy.        The   pauper  wa? 

Fawkes 
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pAWKEs  moved  to  qua(h  thefe  orders,  for  that  there  wai      ^^^  «'• 

neither  a  hiring  for  a  year,   nor  a  fcrvice  for  a  year ;     NtwTos. 

and  they  arc^  both  of  them,  neceflary :   it  has  been  feve- 

nl  times  fo  adjudged. — Mr.  J.  Page  faid,  fo  it  had: 

yet,  he  was  afraid,  moft  of  thehirifigs  at ftatutes  throi:gh- 

out  England  were  of  this  kind.      Rule  to  fliew  caufe. — 

Upon  (hewing  caufe,  Mr.  Justice  Probyn  obferved, 

that  the   cafe  does  not  ftate  any  cuftom  about  thefe 

ftatute-fairs.     But  he  liad  a  notion,  that  there  had  been 

cafes  where  the  cuftom  and  ufage  of  the  country   had 

been  ftated,    to   hire    from   the   ftatute-fair  till  Alar- 

tinmas  following;    and  that  fuch   hirings  purfuant'tQ 

the  cuftom  had  been  alidwed  of.     But  Mr.  Fawke* 

alledged,  \hat  there  were  cafes  which  adjudged  that  if 

there  was    fuch   a  cuftom,   it  could   not  control  the 

aft  of.  parliament ;    and  he    particularly  nam^d  pne, 

viz.    Rex  z\   Inhabitants  of  South   Cerney  {a).       It   was 

now  adjourned. — On  its  coming  on  again,  Page,  Juf-  (a)  i.SdT.CiiC 

tice^  faid,   he  believed  great  numbers  of  fervants  were  ?'•  '74- 

iired  in   many  countries  only  from   the  ftatute-fair.  ?°'* 5^:  .^"* 

But  Lee,  Chief  Juftkcy  faid,  it  could  never  be  fupported  w^^lfcifeg  pa^ 

to  be  a   fcttlcment  in  Newton^  as  there  was  neither  a 

hiring  for  a  year,  nor  a  fervice  for  a  year.     And  after, 

having  conferred  with  Chapple  and  Wright,  jfuf, 

tices^  the  Court,  without  reading  the  order,  or  Mr;  Den- 

kison's  attempting  any  argument  againft  it,  made  the 

rule  abfolate  for  quafliing  both  orders.^' 

364.  Rex  V.  Bijhops  Hatfield^  Hilary  Ternty  31.  Cm.  2..^  hinng  from 
Burr.  S.  C.  439. — Mr.   Wade  Ihewed  caufe  ^g^inil  Micbatfmas  to 
qualhiug  an  order  of  two  juftices  made  for  the  removal  A^«A«''«*»*,  at 
oi  James  Arnold,  Anne  his  wife,  and  Elizabefh^  Mary,  and  ^""^  P^"~**   . 
Anney  their  children,  from  Saundridge  to  Bifhop's  Hatfc/d^^^*[J\;^  '*• 
(both  in  Hertfordjhire)  ;    and  an  order  ot  feflions  con- himfcifoutdu. 
firming  it:    both  which  orders  Mr,  Yates  had  moved  ring  the  har- 
to  quaih,  it  being  founded  upon  a  miftaken  judgment.  '»'eft-monih,  it 
The  ftate  of  the  cafe  was  this  i-^James  Arnold  was  iiired  "^^l^^l^""^ 
to  one  Parfons,  a  parilhioner  of  Saundridge,  at  5I.  for  one  Iithough*th«* 
year,  to  wit,  from  Michaelmas  1752,  to  Michaelmas  1753  i  ^^^"^^^  ^^^ 
with  liberty  to  let  himfelf  for  the  harveft-month,  to  any  ^^s  whole  year 
other  perfon.     That  the  faid  James  Arnold  ferved  the  faid  '^^  "»»^^''* 
Parfbns  until  the  faid  harveft-month,  and,  a  little  before  caw!  80.  o<* 
the  faid  liarvcft-month,  without  the  knowledge  ^the  faid  See  Rcx».  ' 
Parfonsj  hired  himfelf  for  the  faid  harvcft-montI\,  to  one  Wcfteriei^h^ 
Thrale  of  the  fame  parifli ;    but  went,  with  the  know-  *"*«• 
ledge  of  the  faid  rarfons,  and  worked  with  the  faid 

^  C  «  4  Thrali 
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v.rx  V.      Tbrale  for  the  faid  harvcft-month  ;   and  received  wages 
Bi«Bop-»      {qj.  ^jjg  faij  harvcft-month.    That  in  the  faid  harveft- 

K^rntiD.  month,  the  faid  Jrnold  brewed  for  the  faid  Parfons :  and 
after  the  faid  harvcft-month  Jrnold  ferved  the  faid  Par- 
fons  for  the  remainder  of  tlic  year.  And  the  faid  Arnold 
lodged  in  the  faid  Parfons^  houfc,  in  the  faid  parifh  of 
Saundrtdge^  during  the  whole  year :  and  at  the  end  of 
tlie  fapp,  the  faid  Arnold  received  thc^aid  5I.  for  his. 
year's  wages.  Whpreupon  tl>e  feffions  adjudge  that  dip 
i7^\i  James  Arnold^  under  the  faid  hiring  and  tovice  with 
the  laid  Parfom^  in  the  faid  parifti  of  Saundridge^  did  not 
gain  any  fettlement  in  the  faid  parifli  of  Saund ridge :  and 
therefore  they  confirm  the  order  of  the  two  juftices,  and 
4ifallow  the  appcal.-^MK.  Wadx  argued,  That  this 
vjras  not  ^  complete  hiring  for  a  year,  and  fervice  for  a 

({•)  u  Stra.  143.  y^^j.^     'j^^  prove  tliis,  he  cited  Re^  v.  fVeJiwoodbay  {a)  ; 

where  a  hiring,    from  the   Thurfday  aftei:  Michaelmas 

till  the  next  mighaelm^s^  was  holden  infufficient ;    Re:^^ 

(I)  I.  Stra.  83.7;.  Houghton (b)^  where  feveral  hirings,  each  for  dcvca 

^.Sira.  1021,    months,  were  holden  infufficient,  and  the  Court  faid, 

^*  It  would  be  dangerous  to  depart  from  the  words  of 

(0  Borr.S.C.  «  thc  ftatutc  ;**  znS Seafordv.  CaJHechurcb [c)y    '<  Going 

pa.  68.  Mo^  20.  «<  away  t\velve  days  before  the  end  of  thc  ye^r,  preveut^ 

*<.tbe  gaining  a  fettlement.'*      He  agreed  tliat  where? 

there  is  a  regular  ^hirine  for  a  year,  the  Court  will  not 

be  over  rigid  as  to  the  lervice,  as  in  this  cafci   between 

(i)  Barr,8.C.  the  pariflics  of  St.  Peter  in  Sandwich  v,  Goolajlon  (J)^ 

page  15 1  •        "vehere  the  fervant  went  to  tl^e  heirring  fifhcry,  with  liis 

No.  85.  p^after's  leave ;    and  Rex  v.  I/lip  (e)f  where  the  abfeacc 

fcai'nx'in       ^^^  (tn2i\l ;  and  after  a  compleat  and  perfeft  hiring  for  a 

y^hQJe  year,      g^t   this    is   only  a  hiring  for.  eleven 

(0  |.3tra.4i3.  months ;  and  a  fervice  for  eleven  poonths. — Mr.  Yates, 

contra.    The  mafter  was  bound,  though  the  fervant  was 

at  liberty.  The  fervant  was  not  removcable.  He  ferved  his 

mafter,  in  fome  rcfpefts,  even  during  tliis  month. -r-LoRi> 

Mansfield.     It  is,'  in  effeft,  only  a  hiring  for  eleven 

months.       And  the    harveft-month.  is    the  principal 

jnonth  of  the  year.     It  is  fafeft  to  keep  to  the  ftatutc. 

If  we  allow  this,  we  fhalj  not  know  where  to  ftop.— 

Mr.  JusTipE  Dennison  concurred.     And  he  obfcrved, 

that  though  thc  conftruftion  had  been,  in  many  refpefts, 

favourat>le  as  to  tjic  fervice,  yet  they  h^d  ^Jeen  ft^fter  as 

« 

(J)  Yot  all  the  cafes  hare  referred  to  vitiate  the  contract,  and  prevent  a 

to,  and  other  cafes  in  which  a  tcm-  fcttkment,  fee  poft.  fcition  xiii.*o( 

porary  abfence  from  fervice,  after  a  the  prefent  Chapter, 
(p^  Viiii^%  for  a  year,  ha^i  b^eo  hel^ 

to 
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to  the  hiring:   and  if  this  was  allowed  to  be  a  good  hi-      ^%x  ti- 
ling, it  would  tend  to  enervate  the  aft,  and  fet  the  con-      Bwhop'* 
ilniaion  quite  loofe. — Mr,  Justice  Foster  agreed,   **^'^'"  •• 
in  both,  with  Mr.  Justice  Dennison  :   and  he  men- 
tioned feme  inftances  of  the  former,  and  particularly  thp 
cafe  of  ff^efiivooMay^  above-mentioned*    But  this  is  only 
a  hiring  for  ©leven  months. — Mr.  Justice  Wilmot 
concurred.     It  does  not  turn  upon  the  obligation  the 
mailer  was  under;  but  upon  tlie  obligation  the  fervant 
was  under:  and  tlie  fervant  was  not  obliged  to  ferve  the 
whole  year.    It  is  very  clear  that  this  is  not  a  hiring 
within  the  aft  (ajp 

365.  MeM  V.  Uewfieady  Trinity  Term^  lo.  Geo.  3.  Burr,  AMrifisfWuQ^ 
S.  C.  66g.— Frances  Downey  hired  herfclf,  at  Whitfuntide  mitfuHtid*x» 
1767,  to  Thomas  Kill,  an  inhabitant  and  houfekceper  in  j^'{7|"''\^ 
the  parifh  of  HqIv  IJland,    to  ferve  him  for  a   year,  jJJ^  \J^^^  ^ 
from  the  faid  WbltfunticU  to  tlie  l^hhfuntide  following,  at  a  yoir,  and  lb 
certain  wages.    She  entered  upon  th*  fervipe  at  fvhit^  coniidcrcdby 
fitntide  1767,  and  continued  therein  till  Whitfuntide  1768,  ^||«caftoin  pf 
accordinjely  >  when  fhe  received  a  ycar*8  wages  from  her .  !<^ISiIip* 
laid  ipaft&r^  for  ^ich  fervice.     It  hath  been  ufual  inforii^Mr,ai« 
this  country,  to  hire  fervants  from  IVhitfuntide  to  Whit^  chough  u  faiu 
fuiUide  :   and  that  an  hiring  and  fervice  from  IVhitfuntide  ^^^  o'  l^S 
to  fVbitfwuide  has  always,  by  the  contrafting  parties,  ^^fh 
been  deemed  a  year's  (ervice ;  and  a^eeable  thereto^  the  ^ 

loafier  hath  always  p^id  the  fervant  a  full  year's  wages 
tox  fuch  fervice^  without  any  diminution  thereof  or 
addition  thereto,  and  without  making  any  diftinfiion  or 
difference  wl)^thtr  the  fpace  of  time  between  the  one 
IVhitfuntide  and  the  other  confiiled  of  more  or  lefs  than 
365  days.  Some  of  his  majefty*s  juftices  of  the  peace  at 
this  feffions  are  of  opinion,  that  a  general  hiring  and 
fqrvice  from  one  Whitfuntide  to  another,  without  men* 
tioning  fuch  hiring  and  fervice  to  be  for  a  year,  would 
make  a  good  fettlement.  Nevertlielefs,  it  appearing  to 
this  court  (of  feiTions )  in  this  cafe,  th^t  the  fpace  of 
time  between  IVhitfuntide  1767  and  Whitfuntide  1768 
conlifted  of  lefs  than  36^  days,  and  was  not  a  complete 
ycaVy    it  is  tt^ercfore  orde^ed^    by  the  f^id   court  of 

(4)  A  perion  was  hired  ai  a  (h«p*  have  the  benefit  of  what  he  got  da- 
herd  from  HarkoroHgb'/aiir  to  Ifiar-  ring  that  time.  The  Court  wert 
^ro^^./«ir  following,  beixig  an  year,  unanimous  that  ferWce  under  thit 
fubjed  to  a  'liberty  of  abfence  eleven  hiring  did  not  gain  a  fettlement* 
da^s  in  O^eep-iheving  time^  and  \o  Rex  v»  Empingtoni  fee  poft. 

f<;iBoAS^ 
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R»x  V.      feflions,    that   the  faid  order  of  removal  be  rcvcrfcdT. 
^j^wsTSAj>«    — ^/j^^  Wallace  alledgcd  this  to  be  a  f uiBcicnt  hiringj- 
and  feirvice  for  gaining  a  fettlemcnt ;  and  obtained  a  rule 
to  fhew  caufe  why  this  order  of  feffions  flionld  not  be 
qualhed;  and  the  original  order  affirmed. -t-Mr.  Dun- 
king now  fticwed  caufe  ;    and  urged,  that  no  fettlemcnt 
was  gained  in  Hply  IRand  by  this  hiring  and  fervice, 
whicn  were  both  of  them  incomplete ;   both  being  for 
lefs  than  a  year,  and  fhort  of  365  days :    whereas  the 
hiring  muft  always  be  for  a  complete  year,  and  can't  be 
.difpenfed  with:    and  the  fervice  ought  to  be  fo  too. 
Indeed  the  Court  have  fometimes  relaxed  a  little,   as  to 
the  fervice ;    but  never  as.  to  jthe.  hiring.      To  prove 
M  Foley •»        which,  he  cited  the  cafes  oiFrencham  and  Pepperharrow{a)^ 
Pbor  Laws,       Comlf  and  iVcftvjo&dhay  (b)y  and  Rex  v,  the  Inhabitants  rf 

r^cff^Caf  ^^^'^  CcrneyCc)-  —  1*he  Court  were  unanimous  that 
j^gc  *  *  the  pauper  gained  a  fettlement  in  Holy  IJlandy  under  this 
I.  Stni.  %y  hiring  and  icrvice.  This  is  ftated  to  be  the  ufual  way 
•ml  aoee,  page  of  hiring  fervants  in  this  county,  and  fuch  fervice  always 
389,  pi.  362.  deemed  to  be  a  year's  fervice.  There  are  many  of  the 
.^  B  c  c  ^^^^57  ^"^  Durham :  they  compute  from  ecclefiaftical 
Lie  "fro.  in  *  *^^y^*  ^^  ^^  ftated  as  a  hiring  to  ferve  for  a  year, 
nurgine/  though  It  IS  indeed  added,  from  fVhiffuntide  to  Whitfun^ 
r  1  B  s  c  ''^^'  Pari(h'officers  are,  by  43.  Eli%.  c.  1.  to  be  appointed 
pageiefc  *^  Etifttr-week^  or  within  one  month  after  Eafter  ("which 

is  a  moveable  FeaftJ  :  yet  they  arc  confidered  as  exe- 
cuting the  office  a  whole  year,  though  it  may  fall  Ihort 
of  365  days.  There  is  no  cafe  that  proves  the  abfolute 
neceffity  that  the  hiring  Ihould  be  for  ciaftly  365 
d&vs  {d)n  Ordpr  of  feifi^ns  quafhed.  Original  order 
affirmed* 

^  Wring  from  366.  Rex  *v,  Lowther^  Hilary  Term ^  li.  Gr^.  3.  Burr. 
nZffZVX  d  ^*  ^'  67+.— The  pauper  Catharine  Nicholfon,  at  the  age 
ficm  ;P1V/L«-  ®^  twenty -five,  hired  herftlf  as  a  fervant  with  one 
tiJexo  Manin^  ^^lUiam  ihompfon^  of  Hackthorpc-Hall  in  the  faid  pa- 
muuy  fucccifive-  rilh  of  Lowther^  from  IVhitfuntlde^  as  the  pauper  oe- 
iy.Unotfuf-  Jieved,  about  four  years  ago,  to  Martinmas:  and  be- 
fuMhc^^I>-^^  ^^^^  ^^^  expiration  of  that  term,   hired  hcrfelf  again. 

mary  kiting  of 

|he  pUce*  (^)    Sec,  upon  this   point,    the  dcrftonc  cum  Bermer,  3.  Burn  Juf- 

caf.b  of  Rex  V.  Kcwton,  ante,  page  lice,   4^3,     Mr.  Caldccott's  Deci- 

39C.  pL   363.     Rex  V.  Navef^ock,  (ions,  19.   and  poA.   page  39S.    p!, 

as  reported,  Burr.  S.  C.  719.     pofl.  369.  and  Rex  v.  llarvyood^  DougK 

jpagt  395.  pi.  367.  and  Rex  v«  Sy.  ^^1^ 
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to  the  &xdTbompfofi^  2X.  Hackthorpe^  for  the  fuccecding  R«xv. 
Jialf-year  from  the  faid  Martinmas  to  the  Whitfuntide  foU  I^*''""* 
lowing ;  and  in  purfuance  of  thefe  hirings,  fcrved  the 
Xaid  WlUlttm  Tbampjon  at  Hacktborpe  aforefaid,  in  the  faid 
pariih  of  Lffwibetj  for  the  complete  year,  viz*  from 
/Vhidiintide  to  Martinmas t  and  from  the  faid  Martinmas 
to  Jvbltfuniidey  without  leaving  her  fervicc ;  and  received 
the  two  half-year's  wages.  1  hat  after  fuch  fervice,  the 
pauper  went  upon  a  vifit  to  a  relation,  who  lived  in  the 
pariih  of  Great  Salkeld  \  and  being  likely  to  becomQ 
chargeable  there,  was  removed  to  the  pariih  of  Lovjther^ 
as  her  laft  legal  fettlement;  not  having  gained  any  fub- 
fequent  one,  nor  having  any  other  fettlement  in  the  fai4 

J>ari(h  of  Lcwther,     l^hat  the  ufual  cuftoiu  ^of  hiring 
crvants  in  Cumberland  is  from  half-year  to  half-year. 
That  it  has  been  the  invariable  praftice  of  the  quarter-* 
ieffions  of  Cumberland^  as  long  as  cart  be  remembered,-  to 
fidjudgc  the  faid  hiring  for  two  fuccelfive  half-years,  an4 
fervice  in  purfuance  thereof  for  one  whole  year  with  tlie 
lame  perfon  and  in  the  fame  place,  (hould  be  a  fettlement 
xmder  the  feveral  afts  of  parliament  made  relating  to 
the  fettlement  of  the  poor.    And  the  court  (of  fefGons) 
being  of  opinion  that  the  faid  Catharine  Nicholfon  gained 
a  fettlement  thereby  in  tlie  faid  parifli  of  Lowther^  doth 
order  that  the  faid  warrant  of  removal  be  confirmed :  and 
tlie  fam^  is  hereby  confirmed  accordingly ;   fubjeft,  nc- 
verthelefs,  to  tlie  determination  of  the  Court  of  King's 
Bench  on  the  aforefaid  ftate  of  the  cafe. — Mr.  Daven- 
FORT  had,  QW  Monday  next  after  fifteen  days  of  St.  Hi". 
lary  in.  this  Term,  moved  to  quafli  both  thefe  orders  ;  as 
here  was  no  hiring  for  a  year. — Mr.  Wallace  wai  to 
have  now  fliewcd  caufe,  on  behalf  of  the  pariih  of  Great 
Salkeid:  but  he  candidly  ^knowledged  that  the, orders 
could  not  be  fupported ;    there  being  no  hiring  for  a 
year* — The  rule  was   made  abfolute    for  quaihing  tho 
original  order  of  removal  to  Lowther^  and  alio  the  order 
of  feifions  made  in  coniirmation  of  it.     Both  orders .  ^^     -^  ^ 
quaflicd(<7),  \jI^^^^ 

No.  165.  and  No.  109.     s.  Salk.  535,     Foley,  134*  S.  P. 

367,  Rex  V.  Navejlock^  Mich.  Term,  13.  Geo.  3.  MSS.  ft,|j|'^"f J,*  Jdd 
*— Cafe  flates.  That  pauper  at  Ongar  ftatute  fair  did,  on  ^\^^  ji^y  ^fur 
tlie  day  next  after  Old  Michaelmas -day  ^  viz.  on  the  i  Ith  old  Michael- 
day  oi  Onober  1760,  let   himicif  to  Samuel  Pasford  ofvaM-d^y^  to 
l^aveftock  to  ferve  until  the  Michaelmas  following,  old  ^^^^^^^* 

mas  day  foUowin;,  is  a  hiring  for  a  year,  fafficient  for  the  purpoTe  of  fettlemenc ;   for 
the  days  (hall  be  taken  iachfivify.  S.  C.  Burr.  S.  C.  7 1 9.  See  pod.  p.  400.  note  (f)  to  thi  cafe  gi^. 
^ey  9,  Syd9-(V>oe,  and  Mr,  TuftiGC  Bulkr*i  obicrvaUoni  in  Kex  v.  Harwood. 

ftylc. 
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K%x^.      ftylc,  at  the  wages  of  lol. :   that  pauper  entered  on  faiS 
>f>vs«TO€K.   fcrvice  and  continued  in  it  until  iht  Old  Michaelmas-dffy 
following ;    on  which  day  he  received  his  wages  and 
quitted  tlie  {aid  fervice  :  that  it  appeared  to  be  according 
to  the  cuftom  and  ufage  of  the  country  to  hire  a  fervant 
at  ftatute  fair,  viz.  the  day  after  Old  ATtchaelmas-day^  in 
the  manner  in  which  this  pauper  was  hired. — Mr. Mans- 
field and  Mr.  Lucas  contended  it  to  be  a  hiring  and 
fervice  for  a  year :  that  the  pauper  was  in  the  fervice  ou 
Michailmas'day^  received   his   wages,    then   quitted   it : 
that  the  cafes  of  cuftomary  hiring  had  of  late  been  very 
ilrong :  that  upon  hiring  a  houfe  from  Michaelmas  to 
Aflchaelmasy  the  tenant  fhould  have  the  whole  day  for 
the  payment  of  his  rent :  that,  upon  an  order  for  time 
to  plead  till  a  day  certain,  the  party  has  tlie  whole  of  that 
day  to  plead  in :   that  this  was  leap  year,  and  the  pauper 
ferved  366  days. — Mr.  Wallace  and  Mr.  DoDd,  icm- 
tra*  The  Court  will  never  depart  from  the  ftrift  rule  as  to 
the  hiring ;  ////  is  a  word  of  exclufion.     It  has  been  deter- 
mined that  a  birin^  on  a  Saturday  after  Atichaelmas-day^ 
which  was  on  the  Thurfday^  to  Michaelmas^day  following, 
was  no  hiring ;  there  was  an  omiflion  of  only  two  days, 
and  here  of  one.    The  cuftom  of  the  country  will  hot 
help,  as  appears  by  the  cafes  of  South  drmyzxA  Rex  v. 
Newton;    for  there  muft  be  no  chafm  in  the  hiring.. 
The  ftatutc  cxprcfsly  requires  a  hiring  for  a  year.     The 
man  might  ha^ve  refufed  to  have  done  the  famihr-l^ulinefs 
on  the  Michaehn^s-dayn    The  being  in  the  (ervice  oti 
tiiat  day  cannot  explain  tlie  original  contraft.    As  to  the 
IVhttfuntide  cafe,  there  was  a  hirine  for  a  year  exprefsly 
ftated ;  and  it  was  there  det^rmineaonly  that  the  cuftom 
qf  the  country  might  operate  on  and  ailed  the  fervice, 
but  not  tliat  it  could  controul  the  hiring, ~Lord  Mans** 
FIELD,    There  mqft  be  a  hiring  for  a  yoar.     It  has  been 
determined  that  a  hiring  from  a  moveable  Feaft  to  ano- 
ther Feaft  is  a  fuf&dient  hiring^  being  according  to  tlie 
cuftom  <>f  the  country,  although  there  Ihould  not  be 
365  days:  on  the  other  hand,  a  hiring  two  daya  after 
Michaeltnux  to  the  next  Adicbaflmas^  has  been  determinad 
no  good  hiring  ;  and  therefore  the  queftion  is.  Whether 
here  Wiis  a  hiring  for  a  year?  Great  crittcifm  has  been 
made  on  the  word  till;   U  may  or  may  not  be  exclufive, 
accordingto  the  fubjeft  matter.    How  ihall we conftrue 
it  here?  Th^  cuftom  is  very  material  to  explain  it;  the 
cuftom  is  to  hire  from  the  next  day  after  Michaelmas.    If 
this  be  wrong>  there  has  been  no  fcittloment  gained  in 
th  is  part  of  the  country.    How  have  the  parties  conftrued 
this  hiring  i    it  i%  certain  they  bavQ  conftrued  it  hiring 

foe 
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for  a  yean    The  fcrvant  did  not  want  a  place  till  thtf      R*»^. 
day  after  Mchaeimau     His  fcrvice  did  not  end  till  then.  NAvitTo««r 
•    The  parties  concluded  it  as  a  hiring,  including  Aitchad^ 
mai'dayj  for  tlic  pauper  was  afkualiy  in  the  fcrvice  on 
Aftcbaelmas^dof. — Mr.  Justice  Aston.  It  appears  that 
the  pauper  entered  on  the  day  after  Michaelmas-day ; , 
"  till'*  is  the  word  relied  on  to  prove  it  a  hiring  for 
\x&  than  a  year.    How  has  that  word  been  underfiood  ? 
The  pauper  was  in  the  fcrvice  on  the  Michaehnas'-diiy^ 
and  took  nis  wages ;  the  fcrvice  explains  the  hiring ;  here 
is  in  effe£k  a  hiring  for  a  year,  and  a  fcrvice  agreeable  to 
it — Mr.  Justice  Willes.  The  cuftomof  the  country 
in  fuch  a  doubtful  cafe  as  this  muft  be  called  in  aid. — The 
rule  was  pronounced  accordingly,  being  then  determined 
by  all  the  three  Judges  to  be  a  hiring  for  a  year. 

368.  Rex  V.  Emplngton^  Mich.  Term^   15.  Gei>,  3.  Burr,  a  hlrin?  fio« 
i,  C,  791.—- The  pauper  was  a  (hepherd ;  and  feme  (hort7/«rA«»oi»^6 
time  before  Harbor ough  Fair  1736,  hired  to  Henry  //«^-Faj>tothc//tfr- 
bard  ofFUckney,  from  tliat  Har borough  Fair  to  the  Har^  ^'°^^  ^'"*^. 
#or<w^A /tfir  following,  being  one  year,  at  the  wages  otj^nj  ,«^^„^^"' 
three  pounds  ;  fubjcfik  to  a  liberty  of  being  abfent  eleven  at  fo  much 
or  twelve  days  in  the  (hcep-fhearing  feafon,  and  to  have  wages,  with 
the  benefit  of  what  he  got  during  that  time.     He  entered  ||^«J*^y  ^^""^ 
upon  hisfaid  fervice  at  Harborough  Fair  1736,  and  fcived*^Jj"^j^^^ 
the  faid  Henry  Hubbard  at  Fleckney  for  above  three  quar-  ring  the  fhecp- 
ten  of  the  year.     He  went  to  fhear  fheep,  in  the  feafon  ihearing  rnfoo, 
(which  was  during  that  fpace  of  time),  for  about  eleven  •»  ^\  fuffK-iem 
days ;  and  ferved  the  faid  Henry  Hubbard  at  Empingham,  ^JJ^"*  *^*'***' 
the  remainder  of  the  year.    He  received  to  his  own  ufc 
what  was  paid  him  for  the  fliecp-fhearing,  over  and  be- 
fides  his  wid  wages  of  3I.     One  day  in  the  feafon,  he 
afked  his  mafter  to  go  a Theep- (hearing.    His  mailer  faid> 
••  he  was  going  out,  and  could  not  fpare  him  that  day  ;'* 
and  in  confequence  of  that,  he  did  not  go.     The  pau- 

Ecr,  during  the  flicaring- feafon,  returned  fretjuently  ta 
is  mafter^s  houfe,  and  did  what  work  was  to  be  done ; 
and  his  mailer  found  him  his  board,  as  often  as  he  re« 
turned  home.  That  it  appeared  to  the  court  of  fciEoiis, 
that  this  was  a  manner  notunufual,  of  hiring  fhepherds, 
in  that  part  of  the  county. —Mr.  White  moved  to  quafh 
thefe  orders.  He  denied  the  fettlement  of  the  pauper  to 
be  in  Empingbam  ;  as  this  was  not  a  hiring  fbr  a  year  : 
for,  it  was  part  of  the  original  contraft,  to  except  eleven 
or  twelve  days  out  of  it.  He  cited  the  cafe  01  Bi/hop*s 
Hatfield  {a)j  where  a  hiring  for  a  year,  with  liberty  to(;j)  ^nrc,  pap? 
let  himfelf  for  the  harveil-month  to  any  other  perfon,  39'»P^*  3H» 
Was  bolden  to  be  only  a  hiring  for  eleven  tnonths.     He 

had 


39*  lETTtEMENt   BY  HIJlIKG  AKD  S£RVICi?« 

R»x  «^.      had  a  rule  to  ftiew  caufe — Mr.  Dayrell  now  flicwc^ 

%uii»QT09.  caufe.     He  argued,  that  this  ought  not  to  be  confidered 

as  an  exception  out  of  the  original  contrail ;  but  upon 

the  foot  of  a  leave  of  abfence  confented  to  by  tlie  mauer : 

and  he  infifted  that  the  prefent  cafe  was  exaftly  like  that 

-(•)  Ante,  page  of  the  militia-man /'dy/,  and  not  like  that  of  B'ijh9fs  Hat^ 

391.  pL  364.  jUld\  nor  within  the  cafe  of  Macckifield{h)^  nor  any  of 

th)  Ante,  page^^c  other  cafes  which  turn  upon  exceptions  out  of  the 

05>P*.  34*«    original  contraft(f).— Mr.  White,  on  the  contrary, 

infifted,  that  this  is  clearly  an  exception  out  of  the  ori- 

'  ginal  contraft  at  the  time  of  making  it ;   and  tlierefore 

no  fcttiement  can  be  gained  under  fuch  a  hiring.    In 

proof  of  this,  he  cited  and  relied  upon  two  cafes.    One 

\f)  Ante,  page  of  them  was  that  of  St,  Agnes  (d)  \  the  other,  that  of 

•s69.pl,  350.    Buchland  Denham  [e). — TriE  Court  were  unanimoufly  . 

(<)  Ante,  page  of  opinion,  that  this  was  an  exception  out  of  the  con- 

37»'  p'*  35»*    traft,  at  the  time  of  making  it.     They  held  it  to  be  part 

♦    of  the  contraft :  it  is  not  to  be  coiifidered  upon  the  foot 

of  leave  of  abfence  given  by  the  matter ;  who,   being 

bound  by  the  contradl,  could  not  refufe  agreeing  to  in 

The  miUtia-man^s,  they  faid,  was  a  particular  cafe  :  it  - 

was  no  more  than  the  law  would  have  implied :   and  it 

was  holdeiirto  be  diftinguifliable  from  that  of  B'Jhop*s 

If)  Ante,  page //af(;f^/af(/j.— Note,  This  rule  was  once  made  abfolutc 

391.  pi.  364*     without  defence ;  but  it  was  afterwards  opened  again,  and 

defended  as  above.    Rule  made  abfolute  :    both  orders 

qu^llied. 

AMtlngfrOm        369.  Rcjf  V.   Syderflone  cum  Bermer^   Eofter  Term^   1 7. 

tbcfccondday   Geo.  ^,   Caid,  ig.^^Charles  £)aivfon^   being  legally  hired, 

©f  one  year       ijy^j   y^ith  Edward  G lover ^   at   Syderjlone^  as  a  fervant 

d^i' oMhc  next  ^^  hufbandry,  from  Mkhaelmas-day  1769,  until  MichacU 

year,  and  ftr-   mas-day  1770.     On  Old  Michaelmas-day  1 77 1,  one  James 

▼ice  under  it,    Carrin^ton^  of  Afileham^  came  to  the  Unicorn  in  Milehamf 

gives  a  fettle-    and  a&ed  Dawfon^  if  he  would  live  with  him,   and 

s**c*D     L    ^pon  what  terms.     Dawfon  aflced  eight  guineas,  which 

*,  '    ^  Carrington  rcfufed  to  give;  but  offered  him  fix  pounds. 

See  alfoa  report  which  Dawfon  refufed  to  accept.     Upon  this  they  parted. 

of  this  cafe  from  On  the  next  day  ( being  the  1 1  th  of  Odober  1 7  7 1 )  between 

jwss.  3.  Burn's  two  or  three  o'clock  in  the  afternoon,  Carrington  and 

Juft.  433.        Dawfon  were  togetlierat  the  Royal  Oak  in  Mileham  \  when 

Carrington  aiked  him,  Whetlier  he  would  take,  the  wages 

he  had  offered,  which  Dawfon  again  refufed.     But,  after 

iCome  converfatioQ,  Dawfon  let  himfelf  to  Carrington^  as  a 

(y)  Sea  the  report  of  the  cafe  of    No.   209*    and  ante,    page    369, 
$1^  Agnes,  in  Burr.  S.C.  page  671.    pi.  350. 
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fcrvant  in  hufbandryj  until  the  Michaelmas  following,       ^^^  ♦• 
for  fevcn  pounds  wages :  and  Dawfon  entered  Carringions   ^^^V^^^HZ. 
fervice  on  the  evening  of  that  day,  being  the  eleventh  of  ^" 
Onobcr^  and  ftayed  in  his  fervice  until  the  tenth  of  O^o^ 
her  following,  being  M'uhaclmas^day  1772-     On  that  day, 
Carrington  not  having  finilhed  harveft,  aflced  Dawfon  ta 
llay  and  help  him  up  with  his  harvefl;    and  though  he 
thought  timfelf  at  liberty  to  go,  Dawfon  did  ftay  with 
faid  Carrington  until  tlie  next  day,  being  the  eleventh  of 
0^obn\t  at  noon  ;  and  after  he  had  dined,  aiked  faid  Car^ 
rington  for  his  wages :  whereupon  Carrington  paid  him  the . 
faid  funi  of  fevcn  pounds,  and  Dawfon  quitted  his  fer-  • 
vice,  and  did  not  alk  or  receive  any  recompence  for  hi« 
additional  fervice.     On  Sunday  the  8tli  day  of  Oiiobtr 
]  775,  Dawfon  was  in  company,  at  If^ighton^  with  on# 
Robert  Sillisy  who  was  then  employed  as  a  labourer  by 
Mr.  ^*.v,  a  farmer  at  Binham  in  Norfolk.     Sillis  informed 
Dawfon^  that  Mr.  Rix  wanted  a  careful  fervant,  and  be- 
lieved he  could  help  him  to  the  place.     The  pauper  told 
Sillis^  that  he  might  learn  his  character  of  a  perfon  pre- 
fent  (oi^e  JViUiam  Cook)  ;  and  Sillis^  after  making  inquiry 
of  Cook  concerning  his  character,  told  Dawfon  that  if  he 
would  come  to  Binham  on  Michaelmas'dayy  he  would  take 
care  that  he  fliould  have  the  place.    Dawfon^  according 
to  bis  promife  then  made,  went  to  Binham  on  Michael- 
masrdayj  being  tlie  tenth  of  OBober  1775,  and  enquired 
at  Sillis*s  houfe,  whether  Mr.  Rix  was  at  home.     Sillis 
told  Dawfinj  that  Mr.  Rix  was  gone  to  Norwich^  but  had 
deiired  that  he  (Dawfon)   would  llay  till  his  return. 
Dawfon  accordingly  ftaid  at  apublic  houfe  at  Binham  that 
night,  and-  went  tcr  fee  his  father  at  JValfingham  the  next 
day  ;  and  returned  to  the  public  houie  at  Binham  that 
nizht.     On  the  eleventh  of  Otlober  1775, -Mr.  Pigge  of 
fFaterden  fcnt  for  Dawfon  to  hire  him.     'Dawfon  fent 
vord  to  Mr.  Pigg^y  that  he  ihould  wait  for  Mr.  Rix^% 
place  i  but  that  if  Mr.  Rix  and  he  did  not  agree,  he  would 
wait  on  Mr.  Pigge.  ,  Mf.  Rix  returned  home  in  the  eve-  • 
ning  of  the  eleventh  of  Odober^  and  on  the  next  mom-  ' 
ing,  upon  feeing  Dawfon^  faid  to  him,  **  So,  you  have  ftopt 
till  my  return  !"  and  after  fome  converfation  about  wages. 
{Dawfon  at  firft  alkine  nine  guineas)  he  hired  Dawfon 
until  the  Michaelmas  toUowing  for  eight  guineas ;  and 
Dawfon  told  the  faid  Rix^  that  he  expcded  his  fervice 
would  expire  at  the  Michaelmas  then  next ;  whereupon 
Rix  faid,  *^  With  ?M  my  heart,  fo  long  as  you  have  ftopt,  it 
makes  uo  difFcreiice  ;  as  I  h^ve  not  often  a  fervant  .who 
ftays  with  me  fo  Ihort  a  time  as  a  year."     Dawfon  ftayed   * 
ia  die  fervice  of  faid  Rix  at  Binham  until  Michaelmas  laft, 
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Rix  #.      when  he  marrkd.    In  the  courfe  of  the  examination, 
Sv BBfttTbKx  DawfoH  was  affccd,  whctlier  SilUs  wai  ufuilly  employed  to 
*•"**■••■*•' hire  fetvants  for  Mr.  Rix\  to  which  Dawfin  anfwercd, 
be  did  not  know  he  was*— Davenport  Ihewed  canfe  iii 
fupport  of  thcfe  orders;   and  infiflfcd,  that  though  there 
vras  a  converfation  on  the  tenth  between  the  pauper  and 
his  mafteri  yet  as  it  was  not  brought  to  any  point,  as  it 
did  not  produce  a  hiring,  and  as  there  was  not  at  that 
time  the  flighted  reference  to  any  future  treaty,  the  agree- 
ment entered  into  on  the  next  day,  the  eleventh,  could 
not  poflibly  be  conneded  with  it ;  and  confequently  that 
the   hiring   on  the  eleventh  till  Old  Micbaebnas-^ay^ 
which  was  on  the  tenth,  could  not  amount  to  a  hiringj 
for  a  year:  that  the  law  did  not  allow  of  fuch  a  thing 
{«)  See  poft    as  a  retrofpeAive  hiring  (tf)  :  that  as  refinements  upon 
ftdiott  Tii,        thefe  points  have  produced  infinity  of  queftions  and  dif- 
ficulties, the  fafcft  way  is  to  adhere  flriftlv  to  the  words 
of  the  aft  of  parliament :  that  the  only  inuance  in  which^ 
the  Court  have  departed  from  this  rule,  was  in  the  cafe  of 
(5)  Ante,  page  Rtxv*  Inhabitants  of  Naveftock  {b) ;  where,  upon  a  fimilar 
3^5-  pL  J67.    hiring,  the  Court  were  influenced  by  the  general  cuftom 
and  ufage  of  the  country  at  a  public  ftatute  fair;  and» 
firom  a  confideration  that  all  fervants  in  that  part  of  the 
country  mufl  otherwife  be  deprived  of  their  fettlements, 
were  induced  (r)  to  decide,  that  it  fedmed  to  be  no  ftrctch 

to 

{t)  It  IS  true,  that  no  other  groood  <<  the  nestt  Michaelmas-day,  that  day ' 

of  the  judgment  appears  in  Bur.  S.C.  **  (hoold  be  hoiden  exciufive  or  in-^ 

p.  719. }  but  it  was  certainly  argued,  <<  doftve  t  The  cuftom  is  only  ma« 

and  the  Court  alfo  went,  upon  the  *'  terial  to  explain  the  terms  of  « 

ground  of  the  hiring  having  been  till  *<  contraA,  when  ambiguous.**  Thit 

Michaelmas  ;  which  they  held  to  in-,  laft  cited  authority  has  fully  fettled, 

ciode  that  day.    It  is  fo  ftated  by  that  a  hiring  can  in  no  cafe  be  retro- 

Mr.  BdCt  in  his  report  of  this  cafe,  fpedive ;  and  that  the  fnppofed  ex« 

aiue,p.  395.pl.  367.  **  Loan  Mans-  caption  to  the  unlverfality  of  this 

'*  FitLD.    The  word  till  may  or  maxim  arofe  from  a  partial  Ttew  of 

**  may  not  be  exdufive,  according  to  the  grounds  of  the  judgment  of  tho 

^  the  fubjed  matter.     How   ihall  Court  in  the  cafe  ol  Rex  v,  the  In* 

'*  we  conftrue  it  here?  The  cuftom  habitants  of  Naveftock ;  that  the  tras 

"  is  very   material   to  explain  it.  ground  of  that  declflon  was,  that  tbs 

**  ASTOK,  yttjtk$.     How  has  this  terms  of  the  hiring  imported  a  con- 

**  word  been  underftood  ?  Willxs,.  traA  for  that  day  on  which  the  year 

*'  Jufiiet,     The  cuftom  in  fuch  a  expired  s    that  that  detifion  derives  ' 

«<  doubtftil  cafe  as  this  muft    be  alfo  a  further  fupport  from  the  ground  ' 

'^  called  in  aid."     And  in  Rex  v.  the  of  the  prefeot  cafe,  which '  upon  rh« 

Inhabitants  of  Harwood,  Tr.  so.  G.  principle  that  tberecan  be  no  fradloA 

3.  1780.  poft.  BuLLSRiTV^'^'*^*  o^  >  day,  el|abli(hes,  that  a  hiring, 

preftly  fays :  *<  The  queftion  in  Rex  from  any  part  of  the  fitcond  day  of 

^  V,  the  Inhabitants  of  Naveftoek  one  year  to  the  firft  day  of  the  next,   * 

^'  was,  Whether,  on  a  hiring  from  by  analogy  to  the  rule  of  law  in  other 

<*  the  day  after  MlchadoiaS'dajr  till  c«fes,g4v«iafettkttMBt.   Ettt,whero 
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to  Confider  this  as  a  hiring  from  Michaelmas  to  Michael^      R<x  ♦. 

nas:  but  that  here,  where  the  tranfaftion  between  the  Sydirstohi 

|«rties  was  private  and  at  home,  where  no  cuftom  was  ^""    ^ 

ilated,  and  of  courfe  no  body  or  number  of  perfohs  could    4 

be  alFeded,    the  individual  ought  to  take  the  confe- 

qaenCes  of  his  own  ignorance  or  overfight,  rather  thart 

a  maxim ,  adopted  for  the  purpofe  of  preventing  litigation^ 

and   liow  eftablilhed,   Ihould  be  overturned.  —  Lord* 

Mansfield   (without  hearing  the  other  Jidt).     To  be 

fure  there  muft  be  a  hiring  for  a  year;  and  this  is  one     ^ 

Though  he  were  hired  on  the  afternoon  of  the  eleventh, 

yet  we  fhall  fay,  that  he  was  hired  at  twelve  o'clock  at 

night  on  the  tenth:    for  it  is  fettled,  that  the  law  will 

not  allow  a  fraction  of  a  day.    He  ferved  till  the  tenth  ; 

that  is^  a  year.     If  a  man  is  born  on  the  tcilth,  he  is  of 

age  on  the  ninth. — Aston  and  Willes,  Jufiicesy  con*- 

curring — AsHHaRST,  Jufticr^  was  abfcnt — Rule  abfo* 

late,  and  both  orders  quaihed. 

370.  Rex  V.  HarwooJy  Trinity  Term^  ao.  Geo,  3.  Cald\  A  hiring  %x  i 
too.— The  cafe  ftates,  That  tlie  pauper  Jofeph  Brown  '*«*"^«  ^«»f  ^'^ 
in   the  year   1774,  being  then  a  fingle  man,  and  an  ^7;,^''>^/^^ 
inhabitant,  as  afervant  in  hulbandry,  at  Harwbod^  want-  ferve  till  the 
ing  again  to  hire  bimfelf  as  a  fcrvant  in  huflbandry,  Martinmas  fol. 
offered  himfelf  ^t  the  Statutes  Fair  at  Harivood  afore-  lowing,  is  not 
faid,  where  there  is  a  cuftom  fot  fervants  to  hire  at  the  *  *^*"",^J^'^  \ 
Statutes-day^  on  the  laft  Monday  in  Oeiober:    but  not  }^"h  a  hiring, 
meeting  with  a  mafter  there,  he  went  to  the  market-town  according  to 
of  0//fy  (about  eight  miles  diftant  from  Harwood)^  where  «he  cuftom  of  tht 
there  is  a  different  cuftom  for  fervants  to  hire  by  the*^''"""7»  *J<»"- 
year,  at  two  different  Statuses ;  one  held  on  the  Friday t^^^^'"^^ 
before  Old  Martinmas^day^  the  other  on  the  Friday  next  s.c.DoMgl. 
after  Old  Martinmas-day,    at  which  latter  Statutes  Fair^-^i^. 
they  always  hire  till  the  Old  Martinmas-day  following,  See  port.  Sou* 
which  by  the  cuftom  is  confidered  as  a  hiring  for  a  year :  ?"r^  «r*"*^ 
that  Old  Martinmas-day  in  the  year   1774  was  on  the  pj,ge  ^6,  pi. 
^uefday:  that  on  the  Friday  following,  being  the  fecond  375. 
Statutes  Fair  slbove-mentioned,  the  pauper  hired  with 
fFilliqm  Pikey  to  ferve  his  mother,  >^««i^fr/A,  in  Harwoody 
till  the  Old  Martinmas-day  following;   and  that  he  did 
fcflfc  her  in  Harivood  till  the  Old  Martinmas- day  follow- 
ing.— Dunning  faid,  as  there  could  be  no  doubt  but 

fpch  a  number  of  days  tntenrene,  as  fuch  terms  as  wilt  warrant  a  con* 

in  the  cafe  of  Rex  v.  the  Inhabitants  ftruiftton  of  intent  between  the  par* 

#f  Harwood,  as  to  prevent  the  prin-  ties  are  waniing,   in  fuch    Cife  no 

cipte  of  there  being  no  fraflion  of  a  cuflom  of  ths  country  fhill  avail  to 

^7,  by  analogy  to  the  nile  of  tnw  in  corttTOul  (he  ]jw  and  to  give  a  retro* 

«tief  cafes, f ron  appi; ing }  or  wbei e  fpe^.-^i'v^r #  by  Mr,C^l.^^cot•t, 

.  Vol.  II.  D  d  .  that, 


ifM  '  »T»LEMENT  BY  HlRfBfO   AND  S^Vxrf. 

S-'^x  y*      that,  if   the  pauper  had  been   hired  under  the  otbef 
Ka»wooo.     cuftom  of  this  place,  he  muft  have  gained  a  fettlement» 
it  would  be  abfurd  and  unjuft,  the  principle  not  be- 
ting new,  and  the  cafe  equally  bond  fidt^   to  (ay   that 
he  had  not  gained  one  here  and  under  this:    that  if 
fettlements  were  to  be  favoured,  and  the   fpirit  of  a 
contraS  afFefting  that  very  right,    made  by  a  nume-. 
Tous  dafs  of  poor  people  afting  without  advice,  had 
been   under  other  circumftances  permittjd   to  prevail 
againft  the  leiter  of  the  law,  there  could  be  no  reafon 
that  it  l^ould  not  in  the  prefent  cafe:  that  from  tlie  day 
next    after   Michaelmas -day  till   Mkhaelmas-day'^  which 
(*)  Burr.  9.  C.  WftS  the  cafe  of  Rex  v.  the  Inhabitants  of  Navejiock  (tf), 
719.     -^  neither  in  terms  or  in  ftrift  legal  conftruftion  comprifed 

Ante,  page  395.  the  period  of  a  year,  intire  and  complete;  and  that  thi» 
pi.  367.  ^^fg  ^^  equally  protefted  by  the  cuftom  of  the  country : 

{b)  Burr.  S.  C.  that,  in  the  calc  of  Rex  v,  the  Inhabitants  of  New/lead  {b)^ 
669.  a  hiring  from  PThitfuntlde  to  PFhit/untlde h^d  been  holdcn 

Ante,  page  393.  fufficient ;  and  that  duration  for  365  days  is  not  the 
pi.  365-  criterion  of  a  good  hiring.— Fear  nlev,  in  fupport  of 

(r)  3.  W.&M.  the  rule  to  q^ualh  thefe  orders,  infifted,  that  tlie  a&  (c) 
t.  II. f.  7.        required  a  hiring  for  an  entire  year:  that  with  refpeft 
to  hirings  the  Court  was  always  ftrift;  and  that  in  the 
conftruftion  of  tliis  aft  tlic  cafes  were  uniform  in  ruling, 
that  a  retainer  for  a  period,  upon  the  face  of  tlie  contraft 
lefs  than  a  year,  would  not  give  a  fervant  his  fettlcment : 
that  the  authorities  to  this  point  were,  Frcncham  v.  Pep' 
{i)  Ante,  page^^r  Harrow  (d)^  Coombe  and  Wcftwoodhay  [e)  ^  Rex  v.  the 
5S9.  pi.  361.-  Inhabitants  tf  Wcftwell  (f)^    Kex  v.  the  Inhabitants  of 
(*)  Str»  143.     South  Gerney  (gj^  and  Rex  v.  the  Inhabitants  of  Newton  (b) : 
Port,  page  405,  that  tlie  cafe  of  Naveftock  was  by  no  means  an  authority 
P*'  373-  to  the  contrary  ;   for,  upon  the  principle  that  there  can 

(/)  Port.  p.igc  be  no  fraftion  of  a  day  (/),  the  Court  were  then  of  opi- 
4*4.  pi.  374  nion,  that  under  the  terms  of  the  hiring  the  laft  day  was 
(/)  See  a  MSS.  included  \  that  as  to  Rex  v,  Newftead^  fuch  hirings  may 
report  cf  this  prove  more  or  lefs  than  a  year  ;  but  that  it  did  not,  as 
caje^  port,  page  here,  appear  to  be  lefs.— Willes,  Jufticc.  The  qucf- 
405-  P  •  375'  ^jQfj  jj^  Whether  a  hiring  fpr  three  days  lefs  than  a  year 
(fc)  Burr.  S.  c.  J5  ^  hiring  for  a  year  within  the  meaning  of  this  a<3? 

>Vaiw^  page  390.  '^^^  ^^^^^  ^'^^^  ^^^  againft  it ;  and  one  of  them.  Rex  v, 
pi.  363.  *  Neunon^  is  full  in  point  even  againft  any  cuftom  for  Jcfs 
("iv'\  R  than  a  year  having  effeft.  As  to  the  two  cafes  relied 
Ininbrtants^r  ^P^**  ^'^  ^^^  Other  lide,  they  do  not  contradift  this  doc- 
Sydcrftone  cum  trine  I  the  firl!  was  a  hiring'  from  one  moveable  Feaft  to 
Bermcr,  E.  x 7.  another ;  the  precife  duration  therefore  of  the  fervicc 
^*  3-  '777-  might  probably  have  not  been  in  the  knowledge  of  either 
Mee/j^'  party  at  the  time  of  the  contraft;  and  it  might  ha ve- 
Lf  antei  page  cxcceded  a  y^r.  In  Rex  v.  Naveftock j  the  hiring  being 
398.  pi.  3^9-  T*^^ 
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^LL  Afichaelmasy  the  law,  which  makes  no  fraftion  of  a  Rix  *• 
day,  included  that  day,  by  which  the  year  was  completed :  Ha»woop. 
and  the  general  doftrine  laid  down  by  Mr.  Fearnley 
was  there  recognized  by  the  Court. — Ashhur  st,  Jujfice, 
It  appears  very  extraordinary  to  me,  that  an  idea  could 
be  entertained,  t;hat  a  cuftom,  no  older  than  King  Wil- 
liam, could  controul  an  adt  of  parliament.  The  cafe  of 
Haveftock  goes  as  far  as  it  ouglit,  and  1  ihould  not  chufe 
to  go  further. — Buller,  Jujiice.  There  is  no  cafe  in 
which  a  hiring  which  muft  ncceflarily  be  lefs  than  a 
year,  has  been  adjudged  to  give  a  fettlement ;  and  it 
would  be  dangerous  to  make  a  new  precedent  of  that 
fort.  The  queftion  in  Rex  v,  Naveftock  was,  Whether, 
on  a  hiring  from  the  day  after  Mtchaelmas-day  ull 
Michaelmas-day^  that  day  (hould  be  holdcn  inclufive  or 
cxclufive }  A  cuftom  is  only  material  to  explain  the  terms 
ofaconlrad,  when  ambiguous.  In  that  cafe  therefore 
it  was  allowed  to  have  its  weight :  but  all  the  cafes  agree, 
that  there  muft  be  a  hiring  for  a  year.  —  The  orders, 
removing  the  pauper  from  Leeds  to  Harwood^  werd 
^ualhed* 

371.  Rex  V.  Skipiam,  Atich.  Term,  27.  Geo.  3.  i.  Terrti  a  firing  and 
^p,  490.  —The  cafe  ftates.  That  IVilliam  fVare^  the  huf-  fcrvice  fromche 
band  of  the  pauper,  at  Old  Martinmas  1777^  being  then  ^*y '•/•"' ^'"^ 
unmarried,  hired  himfelf  for  a  year  to  one  7.  Richard/on  ,^'0'^"^^;,"^^ 
bf  Skiplam,  and  aftually  ferved  the  faid  J.  Kichardfon  for  i„',.j^^  foil"*' 
a  year  at  Sktplam,  purfuant  to  fuch  hiring :  that  the  faid  lowing,  u  a 
fVdltam  PVare  on  the  next  day  after  Old  Martinmas-dayy^^^S^^^Y^^* 
hwit,  on  the  23d  Qf  November  1778,  being  then  alfo  un- 
married, hired  himfelf  to  one  Ricf9ard  Barker  of  Nawtoni 
to  fervc  him  from  thenceforth  until  the  Old  Martinmas-*' 
day  following ;    and  that  he  d^  a<icordingly  enter  into 
the  fervice  of  the  faid  R,  Ba>ker  a  few  days  after  fuch 
hiring,  and  continued  to  ferve  him  in  Nawton  aforefaidi 
purfuant  thereto,  until  the  Old  Martinmas -day  foUoviingy 
on  which  day  about  twelve  o'clock,  *at  noon  he  received 
his  full  wages,  and  left  his  matter's  houfe  in  the  evening 
'  of  the  fame  day. — Fearnley  fupported  tlie  order  of 
feflions  confirming  tlw  order  of  two  juftices  for  the  re- 
moval   of    the    pauper    from   Bead/am    to   Skiplam.-^ 
Ch AMBRE,  to  quafh  the  order,  cited  Rex  v.  Naveftock  {a)y  (^>  ^^^^  s.  C. 
zniRexv.  Syderftonecum  Bermer[b)\ — Ashhurst,  Juftice.  719.  ante,  '    ' 
It  is  much  to  be  lamented  that  there  is  fo  much  confuiion  pa5«  395- 
•  in  (ettlement  cafes  ;  therefore  whatever  the  lateft  determi-  P*-  3^7- 
nations  maybe,  they  ought  to  be  adhered  to.     Now  the  laft  (*>  Ante,  pagt 
tafe,  namely,  ih^oi Rex  v-  SyJerftone cum  Bermer,  fcems  to  ^9^-  P**  3^9* 
tortefpond  with  Hiq  prefcnt  in  every  point.    Before  that, 

Dd2  audif- 
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R'^x  V.  a  dilliiiftion  had  been  made,  as  where  the  hiring  ancJ 
Skip  LAM,  fervice  had  been  exprefsly  found  to  be  for  a  year,  ac- 
cording to  the  cuftom  of  the  country.  But  in  the  laft 
cafe  no  fuch  diftinftion  was  taken  :  fo  here  there  is  no 
cuilom  ftatcd  ;  and  **  until"  muft  be  taken  toh^^  inclujive. 
Therefore  there  was  a  hiring  and  fervice  for  a  year  ;  for 
the  pauperis  hufband  entered  into  the  fervice  the  firft  day 
of  one  year,  and  ferved  till  the  firft  inftant  of  tlic  next.— - 
BuLLER,  Juftice,  The  only  queftion  is,  Whether 
Jidartinmas'day^  is  to  be  taken  inclufivc  or  cxclu/i*ve? 
The  pauper's  hufband  was  hired  the  day  after  Martinmas- 
.  .  day^  toferve  till  the  Martinmas-duy  foll6wing.  From  the 
inomerit  of  the  hiring  he  became  the  fervantbf  his  mafter, 
and  continued  in  the  fervice  till  Michaelmas -day.  Then 
does\  tlie  word  ////  include  the  day  ?  The  former  cafes 
have  decided  that  it  does.  And  if  it  only  included  a  part 
of  the  day,  as  there  is  no  fraction  of  a  day,  the  fervice 
would  be  complete. — Rule  abfolute,  for  qualhing  both 
the  orders. 

dlTirfJA^  372.  Rex  V,  Ackley,  Eajlcr  Term,  29.  Geo.  3.  3.  Term 
tlZf^s\\\Uht  ^^P*  250.— The  pauper,  being  unmarried,  on  Saturday, 
Mtbaelmas  13th  O^ober  1787,  bcingthrcc  days  after  Old  Michaelmas'* 
foiiiwing  in  day 9  Which  happened  on  a  IFedncjdayj  was  hired  to' 
Leap-year,  7;  Clarke,  of  Ackley,  iTi  the  county  of  Oxford^  to  fervc 
*°f?**-!1T^n^u  h"n  until  die  next  Michaelmas.     He  adcordindy  went 

a  fervice  till  the  .  r     1      r      •  1  •  t     1        •        •!•«•'         ,    ,* 

clay  after  All.  ^^"^^0  l^ch  lervice,  and  contmucQ  therein  till  Saturday 
tbaelmaiday,  the  iith  of  Otloher  1788,  being  the  day  after  Old 
making  365  Michaelmas-day^  which  (it  being  Leap-year)  happened  ofi 
days,  ^'«J[not  ^  Friday^  and  waS  paid  his  wages  and  went  away.  As 
mcnt*forihi«  ^^^^  ^^'^"^  ^  fervice  of  365  days,  the  court  of  feflions 
is  noi'a  ^iVmi"  thought  it  gained  him  a  fettlement  in  j^cklcy,  and 
for  ^ytcr.        confirmed  the  order  of  removal,  by  which  he  and  his  wife 

were  renjovcd  from  Bicejlcr  Market  End  to  Ackley,-'^ 
WooDEsoN,  in  fupport  of  the  order  of  feffions,  con- 
tended that,  as  the  terms  of  the  contraft  itfclf  wertf 
ambiguous,  fincc  the  hiring  ttntil  the  next  Michaelmas 
meant  till  that  time  of  the  year,  it  might  be  explained 
by  the  fubfequent  afts  of  the  parties ;  then,  as  the  pauper 
continued  in  fervice  for  365  days,  it  was  fuffidcfit  to 
give  him  a  fettlement.  But  even  if  the  contraft  were 
confined  to  Michaelmas-day,  as  the  word  '*  until*' 
has  been  held  to  be  inclufive  of  the  day,  he  then  wais  hired 
for  and  ferved  a  legal  year,  which  confifts  of  thirteen 
ittw^r  months,  or  fifty-two  weeks. — But  the  Court 
were  clearly  of  opinion,  that  here  was  no  hiring  for  a  year. 
It  is  ftatcd,  that  the  pauper,  three  days  after  Michaelmas, 
contradted  to    ferve    till   the  Michaelmas    following  ; 

this 


SETTLEMENT   BY   HIRING    AND   SERVICE.  405 


ACKLA.Y« 


this  was  therefore  a  hiring  for  two  days  fliort  of  a  year.  R'X  v. 
And  though  this  Court  has  been  extremely  indulgent  in 
determining  th?Lt  fervices  which  have  been  in  point  of 
fcft  lefs  than  a  year  fhall  be  fulHcient  to  confer  a  fettle.- 
ment,  as  where  the  pauper  has  been  abfcnt  with  leave, 
&c.  yet  they  have  been  always  ftrift  in  regard  to  the 
Contraft  of  hiring, — Order  of  fcffions  reverted. 


VII.  Of  retrofpeiflvc  hiring. 

373-  Coombe  v.   Wejlwoodhcy^  Hilary  Term,  5.  Geo.    I.  A  rgtmfpe^iv 
Strange^  143. — In  1715  Mlchaclmas-day  XiTi^i^twtd  to  ht  oi  '""'"'"g^  ^ 
a  Thw'fday.     A  man  was  hired  upon  the  Saturday  follow-  ^^cn  AfiVA*r/- 
ing,  to  fcrve  from  the.  [aid  Thurf Jay  after  jVIichaebnas-day  to  TrAi^r^^fand 
Michaelmas   following.     All    tliis    was    ftated    for    the  upon  il}ei'a/»r- 
opinion   of  the  Court.     And   the  firft   queftion   was,  *i'*y  following 
Whether  there   was   a  complete  hiring   for  a   year  ?  f."!?"^/'" 
forif  the  word /^irf  be  reiefted,  tbcn  there  wants  a  week  ;  ^ilr,;^  ^^r 
out  it  you  keep  it  m  and  refer  it  to  Michaclmas^dayy  day  zittr  Mi^ 
then  by  rejefbng  the  words  after  Michaelmas-day  it  will  cbatlmas  day 
ftand    as  a  hiring  from  one  Michaelmas  to  another. —  '^  Micbatimai 
And  Eyre,  Jujiice,  thought  it  might  well  be  fo.-l'^T«^«. 
ced  cittert  contra,  tor  it  would  be  to  make  it  nonknle,  in  firing. 
contrafting'to  fervc  for  a  time  paft  ;  whereas  if  the  word  caid.  loi. 
faid  be  rcjefted,  the  reft  is  natural  enough. — The  other 
queftion  was,  Whether    (admitting  the  hiring    to    be 
complete)   there  was  any  fervice  for  a   year  in  pur- 
fuance  of  it  as  the  ftatute  requires,  the  contraft  being 
maidt\x^ont\\t  Saturday  P — And  Eyre,  Jujlice,  faid,  it 
might   be  intended  he  was  thofe  two  days  upon  trial, 
and  fo  the   fervice  would   be  fufficient. — But  the   reft     ; 
held,  that  fuch  a  fervice  would  fignify  nothing,  for  it  is 
not  in  purfuance  of  any  hiring;  there  muft  firft  be  an 
hiring,   and  then  a  fervice,  and  not  vice  verfd  a  fervice, 
and  then  a  hiring. 

374.  Rex  V.  JVeJiwelU  Trinity  Term,  3.  Geo.  2.     I.  Bar.  ^  ^;^„^  f^^ ^ 
Jf,  B.  354-~^.  was  hired  to  live  with  fi.  from  fix  weeks  yearpropoibd 
after  Michaelmas  to  the  Af/Vi&^^/w^x following  ;  and  before  by  the  ferv»t 
his  time  was  out  he  offered  to  live  with  B.  for  another  5"  ^*"''««*- 
year  from  that  Michaelmas-day^  if  he  w^ould  give  him  j^^^'     ',  "^ ^^^^ 
Tour  pounds  a  year.     Tiiat  propofal  uot  being  agreed  to  mafier  tilt  ihic« 
he  went  away   on    Michaelmas-day.     Three    days    after  days  afier»  u  a 
the  maftcr  agreed  to  give  him  the  money,  and  then  A.  ^*troff,taivi 

D  d  3  immediately  *^"'^- 
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Rix  V.  immediately  entered  upon  the  fecond  fervicc,  and  lived 
WssTwxLL.  ^vith  B.  till  the  vWlfc^tf^/mtfj  j^fter.— The  Sessions,  upon 
an  appeal  from  an  order  of  two  juftices,  adjudged  J, 
to  have  got  a  good  fettlement  by  this  fervicc. — But  the 
Court,  on  a  rule  being  granted,  made  it  abfolute  for 
quafhing  tUe  order.  # 

A  retrofPiSivt  $15'  ^°^^^  Cemeyv.  CouUfboum,  Eajier  Term,  5.  Geo.ln 
btritg,  though  Editor's  MSS. — Two  juftices  remove  Nicholas  Reynolds 
according  to  the  frOm  South  Carney  to  Coultfioum,  both  in  the  county  of 
courfc  and  cuf-  Qloucejler^, — The  feffions,  on  appeal,  quafh  the  order, 
^^n?.V**^l     and  ftate  the  following  cafe  :— in  the  parifh  o(  North 

country, Will        r        ?      •         i  c   ^t         r, 

not  gain  a  fee-  ■^^^^'^»  ^  the  county  of  Cjloucejtery  two  mopps,  or 
tiemcnt.  meetings,  are  held  in  every  year  for  the  fole  purpofe  of 

S.  c.  I.  ScflT  hiring  fervants.  The  firft  mopp  is  held  on  the  Ivednefday 
Cafcs,  No.  156.  preceding  Michaelmas-day y  and  the  other  is  held  on  the 
sVedneJday  after  Michaelmas-day.  The  pauper,  Nicholas 
Reynolds^  was  legally  fettled  in  the  parifh  of  South  Cerney  ; 
but  after '  he  had  gained  fuch  fettlement,' and  about  ux 
years  before  the  prefeivt  order  of  removal  was  made^ 
he  went  into  the  parifh  of  North  Leach,  to  the  mopp) 
or  meeting  held  as  aforefaid  on  the  tVednefday  next  alter 
Michaelmas-day^  which  faid  Wednefday  in  that  year  happen- 
ed on  the  fifth  day  of  O^oher,  when  and  where  he  was  hirc4 
by  one  Robert  fVilliamsy  for  his  mother  Joan  fVilliams, . 
of  Ccultjbcurn,  to  ferve  her  until  the  Michaelmas-day  then 
next  enfuing.  On  the  Michaelmas^day  next  cnfuing  tlic 
day  on  which  he  was  thus  hired,  he  defired  to  be  dif- 
charged,  and  Mrs.  Williams  accordingly  paid  him  hil 
wages  as  for  the  whole  year,  and  he  quitted  her  fervicc.— 
Mr.  Stevens  obtained  a  rule  to  fhew  caufe,  why  the 
order  of  feffions  fhould  not  be  quafhed  ;  for  that  the 
hiring  being  for  a  year,  according  to  the  cujiom  of  the 
country y  it  Qught  to  be  taken  under  thecuftpm  as  a  good 
hiring  for  a  yean — Page  and  Probvn,  Jujiices^  the 
other  Judges  being  abfcnt,  were  clearly  of  opiniog, 
that  even  if  this  mode  of  hiring  had  appeared  upon  the 
face  of  the  order  to  be  according  to  the  cuflom  of  the 
place,  yet  that  it  was  impoflible  to  permit  any  fuch 
cuftom  to  prevail,  whcp  contrary  to  the  direft  and 
cxprefs  words  of  an  aft  of  parliament.  The  flatutc 
a.  PVilL  Iff  Mary,  c.  i  r.  f.  6.  requires  a  hiring  for  a  year ; 
but  in  this  cafe  there  was  not  a  hiring  for  a  year  5  and 
whatever  inclination  the  Court  might  feel  to  fupport  a 
good  cuftom,  it  was  impoffible  to  do  it,  either  upon  the 
fa6ls  ftated  in  this  order,  or  again^  the  di|:edions  of  the 
^atutCf 

376.  R^v 
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376.  Rfx  V.  Ilam^  Afich.  Termy  25.  Geo,  2.  Burr.  S.  C.  A  rriroffeaiv$ 
^^.—^Rowe^Port^  of  the  parifh  of  Ilam^  Efq.  hearing  ^'Jj^»  "* 
that  the  pauper  was  a  likely  boy  to  ferve  him  as  hJs^g^J*^*     ^ 
poftilion,  fentto  the  pauper's  father,  to  have  the  pauper  nking,  and  after 
upon   liking.     After  the  pauper  had    ferved   Mr.  -P^r/ cifhi  weeks  was 
eight  weeks  on  liking,  Mr.  Port  hired  him  for  a  year,  to^^P**^*****^" 
comiuence  from  the  beginning  of  the  faid  eight  weeks,  ^^^^^^^l^^^* 
He  ferved  Mr.  Psrty  in  the  faid  parilh  of  Ilanty  including  ^^^^  ,hc  begin- 
the  faid  eightwceks,  a  year  and  ten  days,  and  no  longer. —  niog  of  the  faii 
A  motion  was  made  by  Mr.  Gilbert  to  qualh  thefc  c'S'it  w«rks, 
orders;  for  that  this  retrofpe6live  hiring  is  no  hiring  *"'*'^*"^®j°"^y 
for  a  year,  within  3.  &  4.  IViJL  bf  Mar.  c.  11.     It  ought  Ha^'yTjndudtog 
to  have   commenced  from  the  time  of  the  hiring. —  the  eight  weeks, 
Rule  to  (hew  caufe. — Upon  (hewing  caufe  the  following  i$  not  fufficient 
cafes  were  cited  ;  Rex  v.  Inhabitants  of  Aynhoe  (fl),  where  '^  V^^^  *  'c^^«- 
it  was  fettled,  that  a  hiring  for  a  year  and  a  fervice  for  a  '"^°'' 

J  rear  acquire  a  fettleoient,  although  the  hiring  and  the  («)  a.  ^'^^ 
ervicc  are  not  under  the  fame  contraft.     In  the  cafe  p*^™*  '5/«* 
between  the  pari(hes  of  Lidnejt  and  Stroude  (^),  the  firft    °  '      '*    * 
hiring  was  conditional  for  a  <juarter  of  a  year,  upon  (*)  vide  Burr, 
liking ;  and  if  they  did  like  each  other,  then  to  continue  ^;^'  ^°-  '• 
for  a  year:  yet  it  was  holden  a  good  Settlement,  as  they  p|*  Ig^**"* 
did  like  each  other,  and  the  year's  fervice  was  performea. 
In  the  cafe  between  the  pari(hes  of  New  fvindfor  and 
Chepping  Wycombe  (r),  it  was  uncertain  till  the  end  of  the  ^^^  Poft.  page 
year,  whether  the  hiring  would  be  for  a  year  ;  yet  hap-  412.  pi.  38i<, 
pening  fo  in  event,  it  was  holden  good.      The  maid  was 
hired  to  go  into  Colonel  Meyrick\  fervice  a  month  upon 
liking,  at  5I.  a-year  wages ;  but  was  to  go  away  on  a 
month's  wages  or  warning  on  either  fide.    In  the  cafi^ 
between  Wandf worth  and  Putney  (^),  a  general  hiring  and  (^j  p^^  p^ 
a  conditional  hiring  ]>erformed  w^ere  both  allowed  to  be  335.  pi.  331. 
good  to  acquire  a  fetdemcnt  (tf).     From  which  cafes  it  /  ^  yy^  ^j^ 
was  argued,  that  this  was  good,  as  a  general  hiring  for  a  note  upon  Uii» 
year  ;  and  alfo  as  a  conditional  hiring,  completed  by  the  cafe  of  Rex  «• 
event.     And   here  wlis  plainly  a  fervice  for   a  year ;  ^"*^^*^»'*"'* '^^ 
and  there  is  no  pretence  of  any  fraud.  —  The  counfel '**''"*^*^*"^*» 
for  quafliing  tlie  orders  cited  Kex  v,  the  Inhabitants  of  ' 

South   Cerney  {f)%  ^htvQ   the   pauper   was  hired    at    a  (/}SeeaMSS. 
ftatutc-fair  the  IVednefday  ^{xj^x  Mtchaeimas  to  Michaelmas  report  of  this 
following,  and  the  Court  wpuld  not  depart  from  the  ad,  ^^^  •"**»  P*8* 
but  hel<!  it  to  gain  no  fettlement,  though  the  cuftom  of^^*****^^?' 
tlic  country  was  fo?    TJ^e  cafe  between  the  pari(hes  of 
Winford  (^)  and  Chew  Magna  [h)  proves  tliat  fervice  (f )  Vi«k  Burr, 
alone  will  not  do,  unlefs  the  hiring  be  as  a  fcrvant.  •**•  ^•^**-9*-. 
Indeed,  if  there  be  fuch  a  hiring,  the  hiring  and  fervice  ^"  ''vli*'?!^' 

*-'  "  tdniv  01  wrii^« 

tooy  ante,  page  317.  pL  326. — (^}  Micli*  22.  Geo.  a.  >^nte,  page  aS^.  pi.  279* 

D  d  4  ihall 
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Rex  V.  Ihall  be  coupled  together  ;  as  in  the  cafe  of  A^nhoe  f /i), 
I1.AM.  la  Eafier^  5.  G^^.  2.  between  the  pariflies  of  Pf^efiwoodbey 
(fl)  2.  Lord  and  CDomhc  (^),a  hiring  from  the  ftatute,  which  was  only 
P-aym.  1511.  two  days  after  Aftchaelmas,  to  the  next  Michaelmas^  was 
(*)  Vide  Cafes  holden  not  good.  So  that  this  retrofpeft  will  not  do, 
of  Settlement,  Indeed,  if  there  had  been  a  general  contraft  for  a  year 
No!  I  iq*  10.  when  he  firft  came,  it  had  been  otherwife.  But  here  he 
i?olcy,p.igei«;o.  only  Came  to  fee  if  \it  Jhould  like  and  he  liked,  Sei 
Ante,  page  405.  that  hc  was  not  a  conditional  fervant  at  the  firft  :  there 
pi.  373-  \vas  no  contradi  at  all.     To  thefe  cafes  it  was  replied  by 

the  counfel  who  endeavoured  to   fupport  the  orders, 

(f)  Ante  page  ^"^^   ^^^   ^^^   ^*^  ^^^^  °^  fVeJiwoodhey  and  Coombe  [c) 

40       '  was  applicable  to  the  preftnt :  but  in  that,  the  a£lual 

fervice  did  not  commence  till  three  days  after  Michaelmas  : 

whereas  here,  die  aftual  fervice  was  concomitant  with  the 

hiring. — The  Court  had  fome  doubt  about  the  validity 

of  this  hiring  ;  and  therefore  ordered  jt  to  ftand    for 

further  argument  by  one  fingle  counfel  on  each  fide  : 

and  in  the  mean  time,  they  faid,  they  would  themfelves 

•  look,  into  the  cafes  which  had  been  cited. — Aftey  it  had 

now  been  accordingly  again  argued,  by  Sir  Richard 

Lloyd,  in  fupport  of  the  orders,  and  Mr.  Henley, 

agamft  them,  the  Court  held  tliis  cafe  todifFer  from  all 

the  former  cafes.     The  folc  queftion  is.  Whether  here 

be  a  hiring  for  a  year  ?  It  is, agreed,  thjjt  there  mull:  be  a 

hiring  for  a  year,  and  a  fervice  for  a  year,  to  gain  a 

fettlemenr,  and  that  a  retrofpeft  wi}l  not  do  ;    which 

latter  is  the  cafe  here :  for  the  lad  came  upon  liking  ; 

and  at  that  tim(?  there  is  nothing  ftated  of  a  hiring,  nor 

till  eight  weeks  after,  during  which  eigh^  weeks  both 

parties  were  at  liberty. — }Ak,  Justice  Foster  thought 

the  cafel  of  Lidney  and  Stroude\d)9  and  Chepping  Wycombe 

^fi    1  Xr   ^^^  -^^^  fVindfor{e)^  had  carried  the  matter  as  far  as 

U)?o(i.  page    po^blc  ;    and  if  they  were  new  queftions,  he   fliould 

All.  pi.  3?i.     doubt  of  thofe  resolutions  :  but  both  thefe  were  hirings 

for  a  year,  previous  to  the  fervice ;  and  the  conditions 

were  performed^     He  obferVed  alfo,  that  the  fafeft  way 

is  to  adhere  ftriftly  to  the  words  of  the  aft  of  parliament  ,• 

for  refinements  upon  thefe  queftions  have  produced  an 

infinity  of  doubts  and  difficulties. — The  Court  held 

this  to  be  no  fettlement — Therefore,  per  Cur.  the  rulj 

Ifiuft  be  (Xiade  at^folute  for  quafhing  the  orders, 


^77.  ^/# 
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377.     Rex    V.   Hoddefdon^    Eafter   Term^    17.  Geo,   ^,  Aretroff>eSive 
did.  23.— The  pauper,  five  days  after  Michaelmas-day,  '"'ll^^^^^^ 
wcQt  to  HoddefdonXo  enquire  after  a  place  at  Mr.  Vears%^  ^mtr\\\  fora 
but  was  told  by  his  fifter^  that  fhe  believed  flie  fliould  perfon  cannot 
not  keep  a   maid  at  all.      The  pauper   on  this   went  ferve  from;. rfaj 
back   to    Che/hunt ;    but  the  carrier  called  on  her  the  ^^^  '*  P*^^ 
day  following,  and  told  her,  that  fhe  might  come  if 
Mr.  Vears  and  flie  could  agree.     She  then  went  hack^ 
jmd  flayed  about  three  weeks  or  a  month  upon  liking, 
without  any   terms  being  talked  of;    when   her  aunt 
came,  and  let  her  for  a  whole  year,  at  the  wages  of  four 
pounds,  to  commence  from  the  day  Ihe  firft  came  to  the 
icrvice.     The  pauper  flayed  till  the  day  2Sx.tr  Afichacimas- 
day  following,  when  her  miftrefs  paid   her  the  whole 
year's  wages  ;    and  (he  then  quitted  the  fervice  with  her 
own  andlier  mailer's  confent,  and  went  back  to  Chejhunt. 
On  her  examination  flie  declared,  that  till  her  auntcam* 
to  let  her,  no  agreement  of  any  fort  was  made,  and  flie 
thought  herfelf  at  liberty  to  go  to  any  other  place,  if  one 
had  offered  ;  for  that  flic  would  not  letherfelftill  her  aunt 
came  :  and  (he  alfo  declared,  that  it  was  the  day  after  New 
MichatlmaS'day  when  flie  quitted  the  fervice.     llie  pau- 
per, on  her  crofs-cxamination,  faid,  that  her  mafter  gave 
her  warning,  her  miflrefs  and  ihe  having  hadfome  words : 
but  flic  told  her,  ihe  fliould  not  go  till  her  time  was  up  ; 
or,  if  flie  did,  flie  fliould  go  witJiout  her  wages,  or  fervc 
her  time  in  Bridewell ;  and  that  Michaelmas-day  was  on  a 
Sunday^  or  elfe  fhe  would  then  have  paid  her  her  wages, 
as  ftie  apprehended  (he  would  be  obliged  to  pay  theiu 
pvcr  again  if  fhe  paid  her  on  a  Sunday*    The  aunt  con- 
firmed the  above  rafts  :  .but  declared,  (he  did  not  know 
whether  it  was  the  day  after  Oldov  New  Michaelmas  that  the 
pauper  came  away.     But^the  pauper  being  called  up  again, 
faid,  it  was  New  Michaelmas-day^  and  that  flie  could  not 
recoUeft  within  a  week  when  her  aunt  came  to  let  her.— 
Wallace  was  to  have  fliewn  caufe  in  fupportof  tliefe 
orders,  but  acknowledged  that,  after  the  cafe  of  Rex  v.  the 
Inhabitants  of  Ham  {a)^  he  could  not  maintain  thata  retro-  («)  Ante,pajt 
fpeftive  hiring  was  good. — ^Aston,  Jufiice.    To  t>c  fure^^^^.  p'-  376. 
you  cannot.  ^  .  ''''^r'f^  ^^ 

f  *  V,  Che  Inliabi* 

tants  of  EUisfidd,  EaAery  17.  Geo.  3.  1777.  Cald.  pa^  4.  and  poft.  fedionix. 

378.  Rex  V.  Murjley^  Eafter  Tcrniy  27,  Geo.  3.  1.  Term  A  hiring  thiw 

^€-/».  694. — This  was  a  (pecial  cafe,  upon  an  order  of  *J*y8»^«ef 

removal,  which  fet  forth, — That  JVilliam  Coleman,  the  ^"f^^'^f^f*  ^ 

'to  fcrve  in  huf- 

^andry  vwtil   the  Mitbacimas  following  is  a  rttri/^e&ivt  hirui^^  and  a  fervice  under  it 

y^ill  net  gain  a  fettlen^ent, 

pauper, 


41^  SETTLEMENT  BY   HIZING   AKD   SERVICE. 

pauper,  on  his  oath  declared,  that  he  was  bom  In  th^ 
pariih  of  Redhowrn,  Hirts ;  and  that  three  days  after 
M'icbculmas  1782  he  was  hired  by  James  Pollard^  ia  the 
parifh  oi  Murjley^  Bucks^  to  fervc  hwn  in  huftjandry  until 
the  Michaelmas  following  :  that  he  fcrved  him  the  whole 
of  that  time,  aiid  received  the  w^iole  of  his  wages  :  tliat 
the  pauper  A^chxtd^th^i  James  Poilatdjix  the  time  of 
hiring  binij  told  him>  he  fhould  not  belong  to  the  pariflx 
ci  Muijky.  '  1  he  court  of  feflions  ftatcd^  that  they  wetc 
of  opinion,  that  all  fuch  traiifa^tions  on  tliepaftt  of  raaftcrs 
are  fraudulent  to  prevent  fervants  gaining  fettlemehts  by 
virtue  of  ^their  ferviccs.  And  they  adjudged,  tliat  tlic 
pauper  gained  a  fettleipent  in  the  parifh  of  Murfley^  by 
virtue  of  fuch  hiring  and  fervicc,  andconfirracd  the  order 
of  jufticcs  by  which  the  pauper  and  his  wife  were  re- 
moved from  Redbomn  to  Murfiey. — Bearcroft,  ia 
fupport  of  the  order  of  feflions,.  contended,  that  as  the 
feflions  had  found  this  hiring  to  be  fraudulent,  this  Court 
could  not  adjudge  it  not  to  be  fraudulent.  And  that  ever^ 
|f  they  could,  this  cafe  would  not  warrant  a  different 
Concluflon  \  becaufe  the  mafler  hired  the  pauper  in  fucji 
a  manner  as  to  endeavour  to  defeat  his  iettlemeiit.-^** 
Manl£Y>  cMtra^  was  flopped  by  the  Court. — Asii- 
HURST,  Jufi'ice,.  This  is  a  very  dear  cafe.  It  is  ftated 
as  a  naked  fa£t,  that  the  pauper  was  hired  tliree  days  after 
Michaelmas.  It  docs  not  appear  to  have  been  a  concerted 
icbeme  between  the  parties  to  prevent  the  pauper's  gain- 
ing a  fcttleroent ;  for  non  con/tat  that  they  ever  faw  eacfe 
other  till  the  aflual  time  of  luring,  which  was'  three  days 
after  Michaelmas^  This,  therefore,  cannot  be  taken  to  » 
«  hiring  for  a  year.— Bull er,  Juftice.  I'herc  muft  be^ 
by  forae  means  or  other,  an  hiring  for  a  year,  and  a  fervicc 
for  a  year,  in  orcfer  to  give  the  fervanta  lettleroent.  The 
queftion  of  fraud  only  arifes  where  in  truth  there  is  fuch 
an  hiring,  but  the  parties  endeavour  to  colour  it  in  order 
to  prevent  the  pauper's  gaining  a  fettlement.  In  fuch 
cafe  the  Court  may  fay  it  is  fraudulent.  For  fuppofe  the 
mailer  had  hi  red  the  fervant  three  days  after  Michaelmas 
to^fcrve  till  the  Aflchaelmas  following,  and  had  agreed 
with  the  fervant  that  he  ihould  give  in  three  days  after 
the  expiration  of  that  time,  that  would  be  conflrued  to 
be  an  hiring  and  fervice  for  a  year.  But  the  fnafter  may, 
if  he  pleafe,  hire  a  fervant  for  a  Ipfs  time  than  a  year,  tor 
the  exprefs  purpofc  of  preventing  his  gaming  a  f<?ttlement. 
—Grose,  Jujlice.  If  the  opinion  of  the  court  of  feflions 
amount  to  any  thing,  it  goes  the  length  of  faying,  tliat 
gll  hirings  for  lefsthan  a  year  are  fraudulent,  it  muft  be 
admitted,  tliat  4  mailer  may  hire  a  iervant  for  fix  nionths 

only  ; 
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•nly;  and  the  {ame  reafon  will  equally  permit  him  to      Rkxv. 
^ire  a  fervaat  for  a  year  Ihort  of  three  days. — Rule  dif-,  Mvit«i.tT, 
charged.  ^ 

379.  Rex  V.  Afartoftj  Eafler  Terniy  31.  Geo.  3.    4.  Term  A  rttrcff^hm 
Mej>.  257.— The  pauper,  Ralph Dewhurji^  and  his  wife  and  JJ^)^,^^ 
children  were  removed  from  Martan  to  Singleton :  the  j^^^j^ 
(eflions  difcharged  the  order  of  removal,  fubjeft  to  the 
opinion  of  this  Court  on  the  following  cafe  : — It  was 
admitted,  that  the  pauper's  original  fettlement  was  in 
SingietM.     When  he  was  about  eighteen  or  nineteen  years 
of  age  he  went  into  the  fervice  of /^.  Fiy^er^/in  Marton^ 
and  flayed  about  a  fortnight  or  three  weeks  without  any 
hiring  or  agreement  of  any  kind  being  made  between 
them.    The  pauper's  father  then  made  an  agreement  with 
Fijher  for  the  pauper  to  ferve  him  for  a  year,  at  2S.  6d* 
fer  week.     The  fortnight  or  three  weeks   which  tli« 
pauper  bad  been  in  Fijher^ %  fervice  was  to  make  a  part  of^ 
and  be  reckoned  in,  the  year.    The  pauper  ftayed  in 
F{/ber\  fervice  upwards  of  fifteen  months  from  his  firft 
coming,  and  received  his  wages  according  to  the  above 
agreement. — A  rule  having  been  obtained  to  Ihew  caufe, 
why  the  order  of  feflions  fhould  not  be  quafhed,  Bear- 
CROFT)  who  was  to  have  Ihewn  caufe,  admitted,  that  the 
order  of  feiTions  could   not  be  fupported,  becaufe   9 
yctrofpcflive  {a)  hiring  was  not  fufiicient. — Accordingly  ^^j  r^  ^^ 
the  ni^le  was  made  abfolute  toquafh  the  order  of  feflions.  iJiin,&urr.Vc, 
3C4.;  anc^  p.  407,  pl«  37^   and  Rex  y.  Hoddcidoo,  ^ald.  a^,  S«  ?•  #itt^FV4^ 


VIIL  Conditional  hiring^ 

380.  Rex  V.  Lidney^  Trinity  Term^  6.  ti  7.   Qeo.  a.  A  wwditiooji 
Editor's  MSS.— Two  juftices  remove  J/ar/Aa  Brewer^  a'"S£t«*4rf' 
(ingle  woman,  fronj  the  parifh  of  Stroud  to  the  parifti  of  J^J^^  and  if  i 
Lidney^  both  in  the  county  of  Gloucefter.     The  fcdions,  on  maftcr  and  ftr« 
iippeal,  confirm  the  order,  and  ftate  the  following  cafe: — vadi  liked  ont 
The  pauper,  Martha  Brewer^  about  three  years  before  the  ■?***'ff®  ^***" 
order  of  removal  was  made,  went  to  Stroud^  and  ^^^  ^'JJ  ^^^"^^^ 
hired  herfelf  to  one  ffCilHam  fVakey  an  inhabitant  of  the^^r  enfuas,  a 
parifh,  upon  the  following  terms,  viz.  ihe  agreed  to  live  ^ood  hiringto 
^  a  fervant  with  the  faid  fViUiam  Wake  for  a  quarter  of  a  P'»o  •  ^^^^ 
year,  and  if  he  and  (he  liked  one  another,  that  then  (he  ^^^^^ 
Would  continue  his  fervant  for  the  remainder  of  the  year,  g*  a  i.s^!^* 
The  wages  agreed  for  were  three  poinds  a-ycar.    The  caf.  p;ige  21*1. 

pauper  s.c.  Burr.Sfct, 

Cif.  paga  I9 
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Rir  »•      pauper  entered  into  the  fervicc  under  this  hiring,  conti- 
Ikinniy.     jiucd  with  her  mailer  one  whole  year,  and  received  at  the 
year's  end  her  three  pounds,  as  the  wages  for  the  year.— 
Mr.  Yeates  obtained  a  rule  to  fhew  caufc,  why  thcfc 
orders  (houldnot  bequaihcd  ;  and  contended,  on  fticwing 
,     caulc,  on  the  authority  of  Rex  v,  Solch^ryy^  that  tht  ftatutc 
of 3.  IP'UL  ^  Mary^  c.  II.  is  to  be  conilrued  in  favour  of 
Settlements,  becaufe  it  reflrained  that  right  which  every 
,  pcrfon  poflcfled  at  common  law  to  claim  a  fetticmcnt  by 
J?  ^L^^^^'  virtue  of  inhabitancy;  and  he  cited  to  this  cifeft  theqafcs 
of  South  Sydenham  v.  Lamer Urt  {a),  and  Rex  v,  Ayuhoe  (t ), 
C*)  Poft,  The  contraft  in  the  principal  cafe,  though  made  with 

*^  ■*•  caution,  evidently  includes  a  ycar^  as  appears  from  tlic 

circumftance  of  the  wages.     The  fervicc  under  the  firft 
quarter  may  be  thought  diftinguilhable  from  tlie  reft, 
becaufe  for  that  time  the   contract  was  abfolute    and 
binding  on  both  parties,  and  that  after  its  expiration  it  was 
intheeieftion  of  either  party  to  determine  the  contraft  ; 
but  as  neither  of  the  parties  determined  it,  and  it  in  faft 
continued  for  the  vear,  it  muft  be  taken  that  each  of 
them  aflented  to  its  ccntinnance,  and  then  that  implied 
aflent  will  have  relation  back  to  the  time  of  the  firft 
hiring,  and   form   an   executed  contraft  of  hiring  and 
fervice  for  a  whole  year,  which  is  the  only  rcquifite 
jequiied  by  the  ftatute  to  c;ain  this  fpecies  of  fetticmcnt. 
—Mr.  Stevens,  on  the  other  fide,  contended,  that  this 
hiring  and  fervice  di^  not  gain  a  fettlement. — But  Lee, 
Chief  _JnJlicey  and  Pace  and  Probyn,  Juftices^  were  of 
opinion,  uno  orc^  that  the  pauper  had  by  this  hiring  and 
fervicc  gained  a  good  fettlement ;  for  although  the  hiring 
was  originally  conditional,  yet  that  being  performed  by 
the  continuance  of  the  relation,  the  contraft  fliall  betaken 
as  if  ahfolute,  and  as  if  the  condition  had  never  cxiftcd  ; 
it  is  clear,  that  the  maftcr  and  the  fervant  did  like  one 
anotlicr  ;  it  is  clear,   from  the   payment  of  the  year*s 
wag{^,  that  if  this  happened  the  contraft  was  to  be  for  a 
year  ;  and  therefore  the  fervice  under  it  gains  a  fettle- 
ment.— 'J'hc  ^:ule  for  quafhing  the  orders  was  accordingly 
made  ahfolute, 

4n2re^mcmto^38i-  J^^*  ^-  ^^^  m?idfor,  Hilary  Ttyniy  8.  Geo.  %. 
go  one  month  Burr.  S.  C  19.  —  The  paupcr  was  hired  to  fcrve 
upon  likinsj;,  at  Cdoiel  Meynck^  at  Thorpe ^  in  Surry,  and  was  to  go  into 
live  pounds,  a  ^Js  fcrvice  a  month  upon  liking,  and  to  have  5I.  a-ycar 
bT*^'  ^le^'"  wages ;  but  was  to  go  away  on  a  month's  wages  or  a 
t^Wervicc  on  a  D^^Q^^^'^  Warning,  to  be  at  any  time  paid  or  given  on 

months  w2;;esor  a  moDth '5  warning  on  either  fide,  \i  ^  ^<i<A  (cnditiQnA!  bliing\  »nd  by 
ftxvicf  for  a>car  und^-r  it,  will  ^ain  a  CeulemcDt. 


cither 
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either  fide   by  the  faid  mafter  or   fervaiit*     She  con-      ^«»  *• 
tinucd    ill    her  fervice  near    two    years   without    anv   '^'•^  ^'"•^ 
other  hiring,   aiid   received  her  wages  quarterly:    and         **^' 
^t  the  time  of  her  being  hired  to  ferve  the  fatd  Coh?id 
Aleyr'uky    the   parifh  of   New   IVindfor  was    the  place 
of  her    lafl:    legal   fettlement;    and  fhe  had   not  fince 
gained  any  otiict  legal  fettlement  elfewhere  or  othcrwife 
than  by  the  faid  hiring  and  fervice  to  the  faid  Cotonet 
Meyrick  as  aforcfaid. — Upon  fhewing  caufc  (on  the  laft 
*fey  of  the  fame  Term)  againft  qiiafliing  the  orders, 
it  wa«  argued  by  Mr.  PiLstVoRTH,  in  fupport  of  the 
orders,  tbat  fhe  gained  no  fettlement  at  Thorpe^  becaufe 
rticrc  was  no  hiriiig  for  a  year  ;  nor  was  (he  compellable 
to  fervc  a  year.     Even  a  hiring  for  a  year  with  liberty  to 
go  away  upon  forfeiting  a  month's  wages,  would  not  have 
been  within   3.  &  4.  IVilU  ^  Mary  ;  for  the  fervanl 
ought  to  be  con^pellable  to  remain  a  year.    The  mcntioa 
of  5L  per  annum  cannot  amount  to  a  hiring  for  a  year. 
It  is  only  to  afcertain  the  proportion  of  a  month's  wages 
after  that  rate.     And  the  contrary  intention  appears  from 
the  receiving  her  wages  quarterly^  and  not  yearly, — On  tlie 
contrary   it  was  argued^  by  Serjeant  Wright  ar^d 
Mr.  Proctor, the counfel  For  New  IVindfory  that  this  is 
a  hiring  for  a  year  at  Thorpe.     "  5I.  a-year  wages"  is 
tantamount  to  5I.  wages  for  a  year.     And  flie  was  com- 
pellable to  ferve  for  a  year,  unlefs  by  farther  agreement 
the  former  coniraft  fhould  be  difpenled  with.     This  is  a 
point  of  great  confcqucnce ;  for  this  is  the  conftant  way 
and  method  of  hiring  among  gentlemen.     In  the  cafe 
between  the  parilhes  of  L'tdncy  and  Stroude^  in   GUuceJicr- 
Jhire  (a),  a  hiring  for  a  quarter  of  a  year,  and  if  Ihc  and  («)  VidcBmr. 
her  mafter  liked  each  other  Ihc  was  to  continue  a  year,  s.  c.  No,  t, 
and  have  3I.  for  her  year's  wages  ;  Ihe  did  continue  a  year,  *"^  ^"^^  *  ^?*' 
and  received  the  3I.  wages  ;    this  was  held  a  good  fettle-  c'lframcVpw 
mcnt,  on  her  having  continued  a  year.    Yet  that  was  not  ^n'pi.  j'g;,, 
adireft  and  explicit  hiring  for  a  vear.   'Though,  in  this 
prefentcafe,  the  pauper  received  her  wages  qnarterly,  it 
was  no  part  of  the  agreement  that  fhe  Ihould  do  fo : 
therefore    that    cannot    x^ry  the  original  contraft.— 
Lord  Hardwicke.     Thequeftion  upon  the  merits  of 
this  cafe  is,  Whether  the  faft,  as  llattd,  be  evidence  of  a 
hiring  fi.r  a  year  ?  for  if  it  be,  \vc  niuft  adjudge  upon  the 
fame  evidence.     I  think  it  is ;  or  eifc  you  wo-jld  over- 
turn moft  of  the  fettlcments  in  E fi^ land  vpon  hirings  in 
gentlemen's  fcrvices.      I  believe  the  ordinary  way  of 
hiring  is  at  fo  much  a  vear,  and  a  month's  wages  or  a 
month's  warning  on  either  {id#.     I  tiiink  it  is  reafonable, 
that  th«  having  5I.  a-ycar  wages  fhould  be  andeVftood  as 

meant 
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Rex  »•      ineant  to  fixfor  how  long atimethefervicewastobe,unIefi 
Ksw  ViK».  fooncr  determined.  And  I  do  notthinkthc  limitation  of  its 
■*^**        being  to  ceafc  upon  a  month's  wages  or  warning  on  either^ 
fide^  will  have  anv  efFed;  for  th&cis  the  common  method. 
And  it  is  cxprefeiy  ftated^  that  fhe  continued  in  her  faid 
Icrvicc  near  two  years :  her  coming  upon  liking  for  a 
month  does  not  alter  the  cafe  at  all.    As  to  the  limitations 
of  a  month's  wages  or  a  month^s  warning,  the  cafe  of 
Lidney  v.  Stroude  is  a  ftrong  cafe  ;  for  that  fcrvice  might 
have  been  determined  at  any  time.    Therefore,  I  thinks 
the  jufl^iccs  might  have  ftated  this  to  be  a  hiring  fora  yean 
—Mr.  JusticB  Pag£<    I  am  of  the  fame  opinion^ 
I  think,  tlie  haying  5L  a -year  wages  Ihews,  that  it  was  a 
hiring  for  a  year.     It  is  defeafible  indeed  ;  but  fo  is  an 
abfolute  and  exprefs  hiring  for  a  year,  wherever  tliere  is 
a  power  to  determine  it  fooner.     The  other  objeftion^ 
againft  the  original  order  are  out  of  the  cafe,  becaufe  the 
merits  are  plain  ;  and  upon  them  it  ou^ht  to  have  beeii 
difchargcd   by  the   feffions. — Mr.   Justice   f robyn- 
The  natural  conftruftion  is,  that  it  is  a  hiring  for  a  year 
at  5I.  wages  :  and  it  is  tantamount  to  faying,  that  fhe  was 
hired  for  a  year  at  5I.  a-year  wages.    The  reft  is  matter 
which  is  to  go  in  defeafance  of  the  contraft*    But  not- 
withftanding  thofe  eventual  limitations,  the  fervice  actu- 
ally fubfiils  for  near  two  years ;  though  they  might  haVo 
avoided  thecontrafi,  they  have  not. — Mr.  Justice  Leb 
was  of  tlie  fame  opinion,  that  upon  the  face  of  this  fpe- 
cial  order,  it  appears  that  fhe  was  legally  fettled  at  Thorpe  \ 
for  it  is  flated,  that  fhe  was  hired  to  Colonel  Merrick  at 
Thorpe.    Now  a  general  hiring  is  a  hiring  for  a  year- 
Then. it  is  ftated,  that  fhe  was  to  have  5I.  a-year  wages* 
The  contraft  depends  upon  the  firft  hiring.     The  parties 
had  it  indeed  in  their  power  to  avoid  the  contraft  ;  but 
they  have  not  done  fo.     The  reafon  of  making  a  hiring 
for  a  year  requifite  is  the  credit  of  the  perfon  thought 
worthy  to  fcrvc  for  a  year.     And  here  it  is  as  ftrong  ; 
for,  after  trial,  the  maftcr  lets  the  fbrvice  go  on  for  near 
two  years.     Therefore  the  words  and  intention  of  the  aft 
arc  complied  with  in  this  cafe. 

An  tgreement  S'^t.  Rex  v.  St.  Ebb^s^  Hilary  Term^  22.  Geo.  t.  Burr* 
thatxfervaDt  S.  C.  289. — Caleb  Guy  went  to  Holyzvell^  otherwifo 
fiiaU  come  for  »  J/.  Crofsy  to  be  hired  to  Thomas  ffhite^  who  livc'd  in  and 
ir^rtlt^^  was  an  inhabitant  of  the  faid  par'ifh  of  Holywell ;  and 
aoi.  a-year,  and  being  afked.  What  he  would  give  ?  he  faM^  he  would 

if  he  and  hii  ma* 

tier  Hked  eacb  other  to  cootioaei  ts^  if  thcftrvice  GontmuCi  a  (o«d  con£tioiuil  bkini^. 

net 
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toot  give  him  more  than  lie  gave  to  his  former  boy,  which      R*«  •; 
was  20s.  a-ycar.     He  was  then  hired  in  this  manner  ;  he    St.  Sm*. 
was  to  come  for  a  quarter  of  a  year,  and  to  h^ve  after  the 
rate  of  20s.  a-year  ;  and  if  he  and  his  mailer  liked  each 
other  was  to  continue  on.     He  continued  a  year  and  a  half 
over  and  above  the  faid  quarter,  without  any  further  or 
other  hiring,  and  received  his  wages  as  he  had  occafioa 
for  the  fame.  — Mr.  NarEs  moved  to  quafh  thefe  or- 
ders;^ for  a  conditional  hiring  is  a  hiring  for  a  year^ 
provided  the  condition  be  performed.     Rex  v.  Lidney  ia)^  (^  Ante,  \ 
and  Rex  v.  New  fVlndfor  [b)  accordingly  (r).     So  that,4**-l^  S^^ 
upon  the  whole,  the  fettlement  is  in  Holywell^  and  not  (h)  HiL 
in  St.  Ebb, — A  rule  to  fhew  caufc  was  granted^  and  made  8.  Geo.  2, 
abfolute,  no  caufe  being  Ihewn  (^).  Ji^x^v*^^^ 

Burr.  S.  C  No.  7.— (c)  See  alfo  Rex  v,  inhabitanci  of  Atherton,  Hit.  16.  Ceo.  2.  8.  B^ 
Burr.  S.  C.  No.  71.  S.  P  ance,  page  360.  pi.  345.— (</)  Vide  Burr.  S.  C.  N0vip9«ltieR':«^ 
Inbabiu&ts  of  llaai|  Mtcb.  17^1.  1^5.  Geo.  z.  ance,  pa^  4^7.  pi.  376* 


IX.  Of  feveral  hirings. 


383.  R^x  V.  Overton^  Hilary  Term^  lO.  Pf^tlL  3.     Burr.  A  retrkjifar^ 
5,  C.  540. — The  pauper,  Bridget  Bayley^  before  the  25th  year,  tho«s^ 
day  01  March  1697  was  a  fettled  inhabitant  in  the  parifh  ""?*^'' **'5*]2. 
of  Overton  ;  and  on  or  about  the  faid  25th  day  of  March  \{^ll\^^'^ 
flic  contrafted  with  one  yoA«  Orpwood^  of  the  parifli  of  ^Hngi  kior  a 
Steventon^  for  the  wages  of  twenty  (hillings,  to  lerve  him  )tir. 
from  the  faid    25th   day    of  march    1697    until   the  §.  c.  Fort.  3t§, 
Michaelmas  then  next  following ;  and  wliich  faid  time  flic  s.  c.  Seit.& 
ferved  accordingly.     At  tlie  faid  Michaelmas^  John  Orp-  Itenn.  Z55. 
'o/ood  contrafted  with  the   faid  Bridget  from    the  faid  ^•^*  3- Salk. 
Michaelmas  for  one  year  enfuirtg,  for  the  wages  of  thirty  |^^'^  ^^  j^l^ 
(hillings;  and  the  faid  Bridget^  according  to  the  faid^i^.' 
1  aft-mentioned  coHtraft,  removed  with  die  (aid  %A«  butinaJicf 
Orfwood  until  fome  time  in  the  month  oi  A'tril  1608  ;^^™  ^^  "^ 
in  which  month,  by  the  mutual  cwifent  ot  the  laid  "^^ed.   .  *** 
Bridget  and  the  laid  Orpwoody  the  faid  Bridget  left  the  5^  bu\t.  s.  C. 
fold   Orpwood^  fervicc  ;    and  the  faid  Orpwood  paid  Xjo  550.  and  5* 
the"  laid   Bridget  her    proportion   of  wages    then  due*  ^wr:%  juA<c^ 
The   Sessions  conceived,   that  the  pauper,  by  con- 44$- 
tinuing  more  tlian  one  whole  year  under  this  hiring, 
gained    a    iettlement   in     the    parilh    of   Steventon.  — 
And  THE  Court,  of  King's  Bench  were  of  the  fame 
opiaioXi;    for  tlic  fervice  under  the  hiring  for  half  « 

yoar, 
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Rex  v.      yeaf,  and  the  half  a  year's  fcrvice  under  the  hiring  fbf 
OvARTon.    ^j^g  yg^r^  anfwers  the  end  of  the  ftatate  8.  &  9.  frill,  j* 
c.  30.  and  is  a  good  fcrvice  for  the  year. 

A  fenjice  under  384.  ^ex  V.  South  Moulton  in  Suffolk^  Hilary  Ternii 
different  hirings  10.  /^7//.  3.  Ld.  Raym.  426. — An  Order  was  made  to  re- 
•oofcis  a  fettle-  ^^^^  ^  woman  from  B.  to  C;    and,  upon  appeal,  the 

watM^  if  any  of  /.  ,  t  S    ^     *  ft 

tbofc  hirings  nfiatter  was  let  out  at  large.  It  appeared  that  fhe  was  a 
«M  for  a  jfcar.'  covenant  fervant,  firft  for  half  a  ycar^  which  time  flie 
ferved;.  and  then  for  another  year^  and  ferved  half  of 
tiia^.  The  queftion  was,  Whether  this  was  Ti/ervicefor 
a  year ^  within  the  flatute  of  the  8.  &  9,  IfilL  3.  c.  30.  r— 
And  RoKEBY,  TuRTON,  and  Gould,  Jujl'ices  {ahfente 
Holt,  Chief  Juftice),  held  that  it  was,  becaufe  the  ftatutc 
dcfigned  only  that  the  party  ihould  fervc  a  year  (a). 

The  hiring,  as  385.  Dunsford  v.  Ridgwick^  JMich,  Terniy  9.  Ann.  SalL 
well  as  the  fer-  ^25. — It  appeared  by  a  fpecial  order,  that  one  was  hired 
Vice,  muftbeby  ^^  ^  fervant  to  Hve  at  Ridgwick  for  half  a  year,  and  after 
trTa"  forgone  ^^^^^  ^^^  h\r^^  again  to  live  there  for  another  half-year, 
fcrvice  for  a  with  the  fame  perfon,  and  thereupon  ferved  a  year  in 
yeir,wnder  two  one  continued  intire  fervice,  but  by  feveral  hirings.— 
diftinei  hirings  Sir  Peter  King  Urged,  tliat  here  was  a  fervice  for  a 

.achtLVuu'f.  y^^I'  ^"^  \  ^i""g  f^^^.  y^^'^'  i^^o^gh,  ^l  feveral  con- 
6£cm.  tracts  ;    and  that  the  hiring  need  not  be  by  one  intire 

contraft,  and  that  fo  it  had  been  held:  and  he  cited  at 
cafe,  where  27.  took  a  tenement  of  5I.  a-year,  and  alfo 
another  tenement  of  5L  a-year,  and  occupied  both,  and 
this  was  beld  to  be  a  renting  of  a  tenement  of  lol.  per 
nHHum, — Et  per  Cur.  It  ought  to  be  one  intire  con- 
traft, and  one  iptire  fervice ;  the  one  is  deceived  by  the 
llatute  as  well  as  the  other.  If  a  fervice  under  feveral 
contrafts  (hall  eain  a  fettlement,  one  that  ferves  by  the 
month,  by  the  week,  or  by  the  day,  may,  if  he  continues 
a  year,  gain  a  fettlement ;  one  may  hire  by  the  day  for 
charity  ;  but  there  is  danger  of  being  chargeable  in  hiring 
fuch  a  perfon  by  the  vear :  for  fuch  a  term  as  a  year  it 
is  not  fuppofed  a  mauer  would  hire  one,  unlefsr  able  of 
body,  and  fo  a  perfon  not  likely  to  become  chargeable. 
Alfo  the  Chief  Justice  obferved,  that  by  the  ftatutc 
of  EUz.  the  retainer  of  fervants  was^  for  a  year ;   that 

{a)  The  files    of    the  Court  of  impoflible  but  that  it  nuy  be  ti)« 

King^s  Bench,  in  the  ninth  and  tenth  fame  cafe  ai  Rex  f^.  Overton,  antei 

years  of  Will.  5.  have  been  fe4rched  page  415.  pi.  3S3.    Sec  Burr.  S.  C. 

/or  the  recoid  of  this  cafe,  but  it  can-  550,   551.  and  ^,  Burfi*s  Jufticei 

Dot  be  found.     Sir  James  Burrow  453* 
••nseivesj  that  it  U  not  abfcluttly 

t4.  C0f. 
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14.  Ctt.  2.  requires  forty  days  ftay>  and  that  this  was  DvNiroEPv. 

inconvenient ;  for  bygaining  a  fettlemcnt  in  forty  days,   Ripowick. 

fervants  grew  infolent :   and  that  thefe  latter  zSiSy  viz. 

3.  &  4.  &^il.  3*  c.  1 1,  and  8.  &  9.  ff^lL  3.  c.  30.  do  but 

turn  the  forty  days  fervice  into   a  year's  fervicc,  and 

<^e  hirine  to  oe  a  retainer  for  a  year,  according  to  the 

ftatute  oiElixabetb. 

386.  Wichfwrd  v.  Bret/or Jj  Lent  jtffhces^    Sali/hirjy  The  ttr^ktuum 
II.  Amu  Fort.  311. — A  perfon,  five  days  after  A/icAtf ^/- <*er  *  hiring 
mas  1709,  was  hired  to  B.  from  the  faid  five  days  after '?™  ]2r\^*r 
Aficbaeimas  1 709  to  Michaelmas  1 7  lO.      On  Michaelmas-  i^'jo^hT 
Jay  17 10  he  departed  from  his  matter  and  fervice;  and  Affr&a<ib«ffol* 
was  paid  his  wages  to  that  time.    On  the  next  day  after  lowing,  and  a 
his  departure  he  returned,  and  covenanted  with  his  ^**^'y*  "* 
laid  matter  to  ferve  him  there  for  another  year  j  but  a  ^y^[\^y^ 
month  or  five  weeks  before  the  end  of  the  laft  year,  the  coupled  wkh^ 
fervant  departed  from  the  fervice,  and  tlie  matter  de-  a  fervic«  under 
duAed  out  of  the  latt  year's  wages  eight  (hillings  for  the  •  n«^  '>«f>nK 
month  or  five  weeks  that  was  wanting  of  die  year.— 1^*^^"''»"*^ 
Powis,  Judge  of  AJfizey  ^held  this  to  be  no  fettlement,  ^^^,^  th^« 
faecaufe  here  is  no  hiring  for  an  entire  year,  nor  fervice  ajur  the  fer. 
for  a  year  purfuant  to  the  hiring.  vaofi  depac 

387.  Brightwellv.  Wefthallej^  Eafier  Term^   I.  Geo.  I .  A  fervice  on  a 
Editor's  MSS, — The  pauper  Jo/eph  Smith  was  hired  Wring  from 

to  ferve  from  three  weeks  after  Michaelmas  to  the  Afi^  ^^^^l^/  *^' 
ebaehnas  then  next  enfuing,  which  time  he  regularly  |^j^/^/;JJ]|J'^| 
ferved.     On  the  enfuing  AJichaelmas  he  was  hired  again  may  be  joined  to 
by  the  fame  matter  into  the  fame  place,  to  ferve  him  a  fervice  of 
ioxayeen-j  but  under  this  fecond  hiring  he  only  ferved  «*•*«"  "*<>«*'*»» 
for  eleven  months.--THE  Court.    By  the  ttatute  of^^^\^ 
the  2-  fyrn.  li  Mary^  c.  11.  a  hiring  for  a  year^  and  a^<^^, 
fervice  of  only^ir/jr  days  under  it,  was  fufficient  for  thes.  c.  Foley, 
purpofe  of  gaming  a  fettlement ;    but  by  the  8.  &  9. 143. 
yyiU.  3.  c.  30.  the  fervice  mutt  be  during  the  fpace  of**  c.  i.  Sefll 
pnc  whole  year.    Now  it  appears  from  the  fafts  of  ^^^^^'^^  ,  3 
prefent  cafe,  that  the  words  of  this  laft  ftatute  are  fatis-^^^^^^g^ / 
&d,  for  there  was  a  hiring  for  a  year,  and  a  fervice  for  a 
whole  year;    and  although  that  fervice  was  not  under 
Ac  hinne  for  a  y^r,  yet  as  the  fervice  was  never  dif-^ 
continued,  we  think  upon  the  authority  of  Overton  v.  (•)  Ante,  pag« 
Steventon{a)^  and  upon  confidering  the  intent  ofthe  Le-**^***''^  ^ 
giflature  in  iht  framing  of  the  former  ftatutes  upon  this 
fubjed,  that  the  latter  ftatute  is  anfwered,  and  that  the 
pauper  gained  a  fettlement  by  this  hiring  and  fervice* 
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Diftinft  and  fc-       088.  Rexv.  Haughtott,  Hilary  Terrrtj  4.  Gee,  I.  Stra,  8  J. 
paratehirmgs     — |'j^^  pauper  John  EviJtiSy  about  five  years  ago,  was 
mnmhswch      '"^^^  "^^^  ^"^^P^  Trubjhaw  of  Haufrhon  aforcfaid,  from 
cannot  be  con-  ^Jh-Wcdncjday  until  Chriftmas^  and  fcrved  him  that  time. 
ncded  foas  to    He  then  wcHt  awav  from  him,  and  ftayed  tvith  his  father 
form  a  hiring     j^   Ronton  for  about  a  week.      He    then  returned  to 
for  a  year.         Ralph  Truhjhatv^  and  w^as  again  hired  with  him  for  eleven 
S. C.Foley,       months,  and  fervcd  him  the  faid  eleven  months*     He 
S^c        Mod  ^^^^^  departed  from  the  faid  Ralph  Tritb/haw^  and  took 
.    .  10.     051.  ^^.^  cloaths  with  him,  and  was  abfent  one  week.     He 
Cald.  133.        then  returned  to  the  faid  Ralph  Trubjbawy  and  was  hired 
with  him  for  eleven  months,  and  accordingly  fervcd  him, 
and  then  left  that  fervice,  and  went  to  his  father  in 
Ranton^  and  flayed  about  one  week.     The  faid  John 
Evans  then  fcr\xd'one  John  Sutton^  of  the  faid  pariih  of 
Haughtony  for  about  three  weeks.     He  then  returned  to 
Ronton^  where  he  ftaved  for  above  a  week,  and  then  re- 
turned to  the  faid  John.  Sutton  to  Haughton^  and  hired 
himfelf  for  eleven  months  -,  and  did  accordingly  fetve 
within  a  fortnight  or  three  weeks  of  the  lalt  eleven 
months^  where,  by  agreement  with  tlie  faid  John  Sutton^ 
to  avoid  a  fettlement  in  the  faid  {)ari(h  of  Jiaughtcny  be 
left  him,  took  his  cloaths,  and  went  into  the  pariih  of 
Gnofally  and  there  continued  about  a  week.     The  faid 
Jolin  Evans  then*  returned  to  the  faid  John  Sutton^  and 
continued  with  him  fo  long  as  to  make  up  his  fervice  of 
the  laft  eleven  months.     Ihrec  weeks  before  Chrj/lmas 
the  faid  John  Evans  hired   himfelf  agaift  to  the  faid 
.  Jehn  Sutton  fot  another  eleven  months,  and  fcrved  him 
from  that  time  till  within  three  weeks  of  Michaelmas 
following,  and  then  came  away,  and  married^ — Denton, 
Reeve,  and  Foley,  moved  to  quafh  tfiis  order,  there 
being  no  a£tual  hiring  and  fervice  for  a  year,  both 
which  the  ftatute  of  3*  &  ^.WilL  ^  Maryy  c.  xi.  rc- 
(d)  Ante,  p^  quires.     In  Rudfwicke  v.  Dunfole  (a)y  there  was  a  hiring 
4^6^  pi.  3S3.   for  a  quarter  of  a  year,  and  afterwards  for  half,  and  then 
for  ariothcr  half  year,  and  a  fervice  for  all ;  but  this  was 
(fA  Ante,  page  ^^^^  ^^  ^  "°  fettlement.     In  Overton  v.  Suveftton  (A), 
41 5»  pJ-  383*    ^^^^^^  ^^  ^  hiring  and  fervice  for  half  a  year,  then  a  hi- 
ring for  a  whole  year,  and  a  fervice  for  half;  and  tin's 
was  held  to  be  a  hiring  and  fervice  for  a  year,  and  the 
fettlement   in  that  pariih.      So  Re^  v.   Inhahitants  $f 
(0  Ante,  page  Brightweli  in  Berks  (c)i  there  wisi  a  hiripg  and  fervice 
417,  pl,  387.    from  three  weeks  after  Michaelmas  17x2  to  Michoelnat 
17 1  J,  then  a  hiring  to  the  fame'mafter  for  at  year,  and  t 
fervice  for  eleven  months,  and  thefe  two  hirings  andl 
fetviccs  were  held  to  gain  the  fervant  a  fettlement.     In 
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Ftpper  Harrow  v.  Frencham  {a)^  a  hiring  and  fcrvicc       Rix-^. 
from  3d  O£fober  to  Michaelmas^  and  the  lervant,  at  the  ^auohtow. 
mafter's  requeft,  ftayed  fo  long  after  as  brought  the  year  (a)  Ante,  pa^v 
about ;    but  this  was  held  no  fettlement.     Horjbam  v,  3891  p'«  3^*« 
Shipley  [h)^  there  was  a  hiring  from    19th  February  to  (^;  Anrp,  p«se 
Maj-ude^  from  thence  to  Lady-day ^  then  to   ^/7jf-//W^  3S9,  pi,  j6i» 
agam,  then  to  Lady-day^  and  then  to  the  next  May^tide\ 
but  there  being  no  contraft  for  a  year,  the  Court  held  it 
no  fettlement.— -Hawkins,  contra.     A  fervant,  whilft 
fuch,  is  not  removeable  by  any  a£t:  when  a  man  is  hired 
for  a  year  in  one  pariih,  and  ferves  the  laft  quarter  with 
his  matter)  who  removes  into  another  parifb,   yet  the 
fervant  gains  a  fettlement,  as  has  been  adjudged,   not- 
withftanding  the  aft  fays,  a  hiring  and fervice  for  a  year  in 
any  pari/h  ;  as  in  St.  George* s  v.  S/.  Catherine* s  C^J,  where  (c)  Sw  port, 
the  mafter  removed  at  half  a  year's  end.     The  ftatute  fays,  the  enfuinj 
apprentices  hound  out  by  indenture ;     and  yet  it  has  been  ^eftion  x. 
extended  to  thofe  bound  out  by  deed  poll  (d).    So  the  fta-  W  See  the  fla- 
tutc  of  {jloucejlerj  as  to  wafte,  has  been  extended  beyond  '"'*3»«  Geo.  2, 
the  letter,  rather  than  it  Ihould  be  evaded.     In  the  pre-  Jjic'e^uing^' 
fent  cafe  it  plainly  appears,  that  this  was  a  contrivance  chapter  ix. 
from  the  beginning,  to  exempt  tliis  paiifli,  by  fending  "  Settiementky 
him  away  at  eleven  months  end. — Foley.     He  needed  **  Apprcnilc*. 
not  to  go  away,  to  avoid  that  which  he  could  not  hive  '  ^*'*' 
gained  by  ftaymg. — Chief  Justice.    This  is  plainly  a 
defigu  to  fave  this  parifh,  and  1  fuppofe  all  the  parifhion^ 
crs  have  agreed  never  to  hire  any  fervant  for  a  year. 
The  ground  of  the  fbitute  relating  to  fervants  was,  that 
a  perion  who  had  ftrength  of  body  enough  to  hire  him«  . 
feif  out  for  a  year,  would,  when  that  year  is  expired,  be 
able  to  fupport  himfelf ;    and  the  lame  reafon  holds 
in  the  cafe  of  apprentices.    I  am  afraid  we  capnot  inter^ 
pofe  in   this  cafe;     but  it  is  proper  the  Legiilature 
Ihould. — Pratt,  Jtijlhce.     We  muft  take  the  law  as  it 
Hands,  and  follow  former  refolutions ;   for  the  feffions 
have  ever  (ince  for  the  moft  part  afted  purfuant  to  thofe 
refolutions ;  and  if  wefliould  do  otherwife,  it  will  intro* 
duce  the  utmoft  uncertainty  and  confuiion ;   and  little 
refpeft  will  be  paid  to  our  judgments,  if  we  overthrow 
that  one  day  which  we  refolved  the  day  before.    The 
ftatute  exprefsly  requires  a  hiring  and  fervice  for  a  year ; 
and  it  is  admitted,  that  if  there  was  but  one  hiring  and 
fervice  for  eleven  months,  that  would  give  no  ^ttle- 
fnent;  and  why  any  fubfequent  hirings  of  the  fame  na- 
ture ihould  gain  him  one,  I  cannot  imagine.  ;  The  rea- 
fon of  hiring  fervants  at  iirft  for  eleven  months  onl^  is^ 
becaufe  the  fervant  may  prove  idle  and  good  for  nothing, 
and  the  mafter^  as  a  prudent  man  ought  to  do,  avoids 

£  e  2  bringing 
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Rtxfp.      bringing  t  chirge  upon  thejparifb,  tf f  1  lie  h^  had  ex- 
Haochtoh.  pericnccof  the  diligence  and  ndelitycfhJl  fcrVant:  aitd 
when  Jie  has  had  eleven  months  experience  of  his  diii* 
gence  and  fidelity^  then,  if  he  hires  him  a  iecond  timet 
that  is  groanded  upon  his  good  fervice  during  the  former 
hiring  ;  but  flill  tnc  fecond  hiring  muft  be  as  full,  as  if 
tlie  firft  hiring  were  out  of  the  cafe.    And  if  the  firft 
hiring  were  out  of  the  cafe,  then  the  fecond  would  ftand 
in  the  fame  parity  of  reafon  with  what  I  mentioned  be- 
fore, a  iingle  hiring  and  ferrice  for  eleven  months, 
which  it  is  agreed  will  give  no  fettlement.    If  there  was 
any  fraud,  the  juftices  (hould  have  examined  into  it 
We  cannot  judge  of  the  faft,  but  the  law  upon  the 
(«)i.vcn.3To.  faft  («.)•    Demand  and  refufal  is  evidence  of  a  con- 
(>)  I. Roll,     vcrfion  to  a  jury,butnot  to  theCourt(*).  If  that  cafeof 
AbTi  513,        the  parifhes  of  Overton  and  Steventon  (c)  was  open  again, 
10.  Co.  56.      \  fhould  not  readily  go  into  that  opinion. — ^The  Court 
"*v'ci*^o       ^^^^  ^*"^^  ^^  confider  of  it,  and  at  the  end  of  the  Term 
t  *  Sid?  1  iV/     they  held,  that,  as  the  law  now  Hands,  the  fereral  hirings 
Hutt/io.  *      and  fervices  that  were  ftated  could  give  no  fettlement. 
Saik.  531.        They  faid,  it  would  be  dangerous  to  depart  from  the 
(O  Antei  pagi  words  of  the  ftatute,  and  if  they  once  did,  they  flioukl 
415,  pl.  383'    never  know  where  to  ftop.    Wherefore  the  order  was 
quaihcd. 

r-Tyt^^'  A  fervice  under      3^9.  Rett  V.  Jynhoe^  Afich.  Term^   I.  Gio.  a.  MSS^^ 

^     -^  '  a-hiring  from     A  patifliioner  of  Aynhoe  vns  hired  into  the  pariih  of 

Chp/tmmt  CO      Bicejier  from  Cbrijimas  to  Michaelmas^  and  ferved  accor- 

iTiay*be''oi«!d   ^*"B^y»  ^^^  *^  ^^^  ^**^  Michaelmas  was  hired  again  by  the 

toafervioefrom  f^"^^  maflcr  for  a  year,  but  ferved  only  till  Aft^ffianmir 

MitLa*imMiX0   following :  thequeftion  now  before  theUourtwas,Whe- 

ChriJmmi,nnderxhcT  thclc  fcrvices  gained  a  fettlement  at  Bicefler^  under 

•  fu<^te  hi.  ^2^^  2  ^  ^  fym^  y  ^^,^^  ^^d  the  8.  &  9.  fVm.  c.  30.  {.4. 1 

n^i  for  a  ycir.  ^^jj^  Prime  argucd,  that  the  {ervice  muft  be  one  entire 

».  Q.  t.  Seff.     fervice  in  purfuance  of  the  hiring,  by  the  ftatute  of  JVilL  3. 

a  c! VVlCT       ^y  which  it  is  dirc£ted,  that  no  fuch  perfon  fo  hired  for  a 

i]^       *     year  Ihall  be  adjudged  to  have  a  fettlement,  unlefs  he 

Caid.  iSo.       abide  in  the  fame  fervice  during  one  whole  year ;  whereas 

nocu.  ^i\^  man  has  continued  but  three  quarters  of  a  year  in  the 

(4)  Aftte,  paf»  fame  fervice,  after  the  hiring  for  a  year ;   but  the  ftatute 

4ri,  pU  3S3.    xequires  one  entire  contraS,  and  one  entire  fervice,  as 

vas  determined  in  the  cafe  of  Dunsfordv*  Ridgtuick{d).'^ 

Mr*  Lee  on  the  other  part  iniifted,  that  the  ftatutes  da 

not  require  tlut  the  fervice  fiiould  be  in  purfuance  oi 

.  one  entire  contraft  or  hiring ;   and  that  therefore,  as 

there  was  in  this  cafe  a  hiring  and  continuance  in  the 

fame  fervice  for  a  whole  year,  the  words  of  the  ftatute 

ai  e  fully  (atisfied.    tie  mentioned  the  cafe  of  S$utb  Sjdp^- 

ham 
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&m  V.  Lamert&H  (4) »   in  determining  which  beobfcrved,      ^«»  v. 
that  Mr.  J,  Cvre  took  notice,  that  an  hiring  for  a  year,     Atkhoe. 
and  a  fcrvice  for  a  year,  thowh  the  fcrvicc  was  on  dif-  (•)  A"*«»  p*5« 
ierent  .contra£t«,  wouldgain  a  tettleixjent;  and  that  Par-  '*^'*^  *'*• 
JCER^  Chief  yuftice^  iaid,  that  it  was  (b,  becaufe  tlie  parifli 
hadthebc^ejitof  his  labour  fo  long ;  ai)d  for  this  further 
nafoii  alfe,  that  by  ferving  fo  long  he  had  done  what 
amounted  to  a  notice  in  writing.— -Mr.  Lee  mentioned 
^fo  tbecafe otlvingboe  v.  S^Uburj{b). — Qut  Lord  Chief  (0  ^oa. 
Justice  Raymond  faid,  That  feems  to  me  a  very  extnu-  fc^w*  «*• 
<)rdinar|r  cafe,  and  muft  be  underftood  in  this  manner : 
That  the  ^mer  lent  hisfervantto  the  aHignee^and  that  the 
contraft  ftill  continued  betwixt  the  ^rmerand  thefervant, 
io  that  the  fervant  might  have  demanded  all  his  wages  of 
Che  b^xuKT\  notwithftanding  the  aifignee  had  engaj^d  to 
pay  half  (and  it  was  agreed,  that  this  was  the  reafon  on 
which  the  Court  determined  that  cafe).    And  theCM i ef 
Justice  proceeded  to  this  efied:  I  do  not  fee  why  the  fta*    '. 
tates  are  to  be  conftrued  in  the  favour  of  fettlements>  when 
fuch  conilrudion  may  do  a  prejudice  to  other  people,  and 
no  fervice  to  the  pauper,  who  certainly  is  no  vagranf, 
l^it  has  a  fettlement  fomcwhere.    By  the  ftatute  there 
^ould  be  a  hiring  for  a  year  before  the  fervice ;   but  to 
fupport  the  prefent  order,  the  fervice  may  be  antecedem 
to  the  hiring.    The  cafe  of  Brlghtwell  V*  WtfibalUy  (e)  (0  Ante» 
is  certainly  in  point.    That  cafe  w»s  thus :    J.  S.  is  4«7i  P*»  J*7 
hired  to  ferve  from  three  weeks  after  Aficbaelmas  1712, 
to  the  Michaelmas  17 139  which  time  he   ferved,    and 
juft  before  the  expiration  of  it,  was  hired  by  the  fame 
fnafter  to  ferve  in  the  fame  place  fer  a  year  then  next 
enfuing,  and  ferved  accordingly  eleven  months ;   and  it 
iras  held  by  the  Court  in  that  cafe  tliat,  by  the  3.  &  ^.IViiU 
t^  Mary^  a  hiring  for  a  year,  and  a  fervice  for  forty  days, 
is  fufficient;  and  altho* oy^  8. Sco.  IVilL  3-  the fervicemu^ 
be  for  a  year,  yet  there  being  a  hiring  for  a  yezxy  and  9, 
^rvice  for  a  vear,  the  ftatute  was  complied  with.    1  am 
not  well  fatisned  with  this  cafe,  yet  I  do  not  fee  how  we  caa 
getoverit — Mr.  Justice  Page.  1  thinktliatthetimefbr 
gaining  a  fettlement  ought  to  be  accounted  and  to  com« 
mence  from  the  time  of  hiring  for  a  year ;   otherwife. 
if  I  hire  a  roan  by  the  week  tq  work  tn  my  garden,  and  he 
lives  with  me  eleven  months  upon  thcfe  terms,  and  then 

I  hire  him  for  a  year,  and  he  lives  with  me  anothermonth,. 
e  gains  a  fettlement, — Mr.  Justice  Reynolds.  The 
jtafc  of  Brigbtwell,  b^c,  is  exaftly  in  point.  The  wordi 
of  the  ftatute  are  complied  with ;  and  though  perhsms  it  is 
Qot  exactly  according  to  the  meaning  of  the  LegiHature, 
yet  there  is  no  material  difference  in  the  reafon  of  t)ie 

P  c  3  things 
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Kzx  f».      thing  ;  for  the  inteutioti  of  the  8.  &  9.  ff^tlL  3.  was  only 
Aymhus.     ^q  realize  the  contraft,  that  it  might  not  be    in  the 
power  of  any  one  to  overload  a  parim  with  inhabitants, 
by  contrafting  with  a  fcrvant  for  a  year,  unlefs  he  was 
^able  to  maintain  him  fo  long,  and  the  fcrvant  able  to 
work  during  the  year. — Mr.  Justice  Probyn.     One  of 
the  reafons  in  the  determination  of  Brightwelly  Wr.  was, 
that  tliis  ftatute  was  an  affirmance  of  the  common  law  ; 
for  before  the  13.  &c  14.  Car.  2.  a  man  was  not  removeable 
from  the  place  where  he  inhabited,  his  reiidence  detcr- 
mininghisfettlement;*btitthatfiatuteafcertainswhatf])ace 
of  time  (hall  befufficient  to  gain  a  fcttlemcnt,  and  appoints 
forty  days.  Then  the  4.  IVilL  bf  A&ry  ordains  notice  m  wri- 
ting to  make  an  inhabitation  offortydaysafettlement,  and 
cnads,  that  hiring  fora  year  with  fuchferviceiball  be  equi- 
valent to  notice,  lo  tliat  forty  days  refidence  in  fuch  fervicc 
gains  a  fettlement  under  that  ilatute  ;  and  therefore  the 
words  "  fuch  fcrvice,"  in  that  flatute;cannot  be  taken  now 
X^,  Riym.      ^^Q  import  a  year's  fervice  in  purfuancc  of  or  fubfcqucnt 
'  ^ " '  to  the  contraft .     And  tlie  8.  &  9.  /5P7//.  3.  which  was  made 

to  explain  the  other  ftatute,  fays  only,  "  (hall  continue  if^ 
*'  the  fame  fervicc  during  the  fpace  of  one  whole  year, 
•  **  but  not  the  fpace  of  a  whole  year  after  the  hiring/* 
—The  Court  came  into  this  opmion.    And  the  ordfer 
r  was  qualbcd  (a). 

Two  fervices         390.  Hanmer  v.' ElUfmere^  Mich.  Terntf  4.  Geo.  2.    Edi- 
iinder different   tor's  ^S5.— Two  jufticcs  remove  Randal  Fidian  from 
*'**"'*«»  "J*y  ^*  i//w«^  in  the  county  of  Flint  to  EUefmere  in  the  county 
**^"*      •        of  ifl/tf^.— The  pauper«  KanJal  Fidian t  an  unmarried 
s.  c.  2.  Stw.    man,having neither  child  nor  children,  was  hired  into  the 
s'c      «       ■  P^^*^  ^^  Hanmer  for  one  jear^  which  year  he  regularly 
K.  b/j;?!"^'     lerved  in  the  faid  parifli.     After  the  faid    hiring  and 
s/c/i.SeflT.     fervicc,  he  was  in  the  year  1718  hired  by  one  Rofeley  in 
Cafes,  166.       the  parifh  of  EUefmere^  to  fervc  him  from  Lady-day  to  the 
Chrijltms  following ;  which  he  did,  and  was  then  hired  by 
the  faid  iJfl/^/fj  iox  a  y^ar^  and  fervcd  under  this  fecond 
hiring  until  the  end  oi May^  making  in  all  above  a  ye^r. 
The  Icflions,  on  appeal,  adjudged  that  this  fervice,  feeing 
.  under  fevcral  and  diftinft  hirings,  did  not  gain  a  fettle- 
ment, and  liatcd  the  above  cafe. — Mr.  Strange  moved 
to  qualh  this  order  of  feflions,  For  that  although  the 

{a)    See  Rfx   v.  Und^rbarrtW,  which  fomc  doubfs  of  Dr.  Bum  »re 

H.  6.  Geo.  3.    ft.  Burr.  S.  C5.  545.  cleared  up,  and  it  Is  made  hUhty  pro- 

where  the  authority  of  this  cafe  \va»  bablc  that  the  cafe  of  Ovei^on  and 

acknowledged   by    the  Court     See  that  of  Soutfi-Moulton  arc  identi- 

likei^'ifc  a  very  ingenious  note  cf  Mr.  cally  the  f;ime.     foj.  15^.     Ntt  iy 

Buircw*s  at  the  end  of  that  csife,  In  Mr»  Bott, 

ftatute 
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fUtnte  3  JVillf  (sf  Mary,  c.  IX.  makes  a  hiring  for  a  year,  Hawmfre  v. 
and  the  8.  ai)d  9.  fftiL  3.  c.  30.  makes  a  fervice  for  a  year,  Ex.i-*«*«t»E. 
ncccffary  to  gain  a  fettlemcnt,  yet  it  is  not  neceflary  that 
the  fcrvicp  for  the  year  ihould  Be  under  one  and  the  fame 
hiring;  and  he  cited  the  cafes  of  Rex  v,  Overton  (aj  and  («)  Ante,  page 
Rfx  V.  BnghtwcllCbJ  to  this  effeft.— The  Court  grant-  4»s>  F*-  383- 
ed  a  rule  ;  but  on  (hewing  caufe,  they  were  clear  that  this  {h)  Ante,  page 
point  was  fettled  by  the  cafes  cited,  and  alfo  by  the  cafe  4171  pi.  387. 
of  Rex  V.  Awhaf  {c).    The  order  of  fpifions  was  there*  i^\  ^„,g      g^ 
fore  quafhcd.    '  •  4^0,  pK  389. 

391.  Eardijlandv.  Lnominjler,  Hilary  Teitn,  6.  Geo.  2,  "^hc 'crvice  un. 
I       Editor's  /^iS5.— Two  juftices  remove  Elizabeth  IVright,  ^^^ ^^^^H^^ 
f       f  ngJe  lyoman,  from  the  parifh  of  Eardijlandto  thp  parilli  notbeconnea- 
of  Leominfter^  (he  being  pregnant  with  a  child  which  if  cd  with  the 
born  would  be  a  baftard,  and  therefore  likely  to  become  rcrvice  under  « 
thargeablc  to  the  faid  parifh  of  Eardifland.    The  feffions,  ^^9"  '*'""«» 
on  appeal,  quafh  the  order  and  ftatc  the  following  cafe  : —  nTch  pcrfea 
The  pauper  Elizabeth  lFri:^htj  as  appear?  from  her  tefti-  hiring  there  it 
mony  given  upon  oath,  lived  with  John  Smith  in  the  parifh  *  rcfidenccof 
of  Leomifi/hr,  as  a  covenant  fervant  from  the  latter  cqd  of  ^*^'"'y  ^*y*-   * 
the  month  of  May  ly^i  to  the  beginning  of  May  1732,  s.  c.  srra. 
for  the  wages  of  two  gunieas  and  fix-pence :  that  fhecon-  s.  c.  i,  Scm 
tinucd  in  her  fervice  during  the  whole  of  that  time ;  and  ^*!^*i?* 
that  a  day  or  two  before  die  expiration  of  the  time  foxf-^^'S^' 
which  fhe  was  fo  hired,  Ihe  was  again  hired  by  the  faid 
J^^hn  Smith  for  a  whole  year,  at  the  wages  of  two  pounds 
hve  fhillings,  and  continued  in  t}ie  fame  fervice,  purfuant 
to  the  fecond  hiring,  until  the  middle  of  the  month  of 
July  following,  and  then  went  away  from  her  fervice 
without  her  matter's  confent. — Tt^e  Court,  whhout 
any  difficulty,  qualhed  the  order  of  feifions,  for  that  there 
was  a  hiring  for  a  year  and  ^  fervice  for  a  year,  and  it  i^ 
not  neceflary  that  the  hiring  and  fervice  fhould  be  under 
pne  and  the  fame  contraft  ;  for  if  there  be  a  continuation 
of  tlic  fame  fervice  of  forty  days  after  a  hiring  for  a  year, 
and  a  previous  fervice  undef  a  different  hiring,  fo  that 
there  is  in  the  whole  a  fervice  for  a  year,  it  is  chough, 
The  order  of  feffions  was  quafhpd. 

302.  Rex  V,  Fifehead Magdalen,  Mich,  T^rm^  II.  Geo,  2,  A/«-viV*  of 
Burr.  S.C.  116.— jril/iam  Trim  the  father  was  born  in||}^^^^*"Jj;j 
H^e/l  Stofver,  and  afterwards  hired  himfelf  for  a  year  with  ^  hfrin^from*^ 
one  R.  P.  of  Fifeinad  Magdalen ;  with  whom  he  lived,  in  Midfammr  to 
purfuance  of  fuch  hiring,  for  one  year,  and  received  his  Lady-dmy  vMif 
wages.     The  faid  pauper  aft^rwaris  went  into  the  faid  ^  i*^*"«^ 

fervice  under  a  new  hiring  for  a  year ;   although  the  fcrvant  received  his  wages  at  Jjidym 
l4y,  and  left  his  nufler*s  houfe^  for  an  honri  before  ;he  fccon^  hiring  was  made. 

E  c  i^  parifh 
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Rix  9.      parifli  of  TFe/l  Stowir^  and  hired  himfelf  to  one  R.  H.  qf 
FiriHiA*     fpr^^^  Stower^  from  Mdfummer  to  Lady-day  following*  -it 
ACDAiEn.  ^^^^  for  that  three  quarters  of  a  year;  and  at  the  (aid 
Lady-day  he  received  his  faid  wages  pf  40s.  and  left  his 
mafter^s  fervice;  and  then  went  to  his  father's  houTe  in 
fVcft  Stower  aforefaid,  before  he  and  his  faid  mailer  had 
any  difcourfe  about  continuing  in  his  fervice  or  making 
any  new  contract.    After  he  had  been  with  his  father 
about  one  hour,  his  father  advifed  him  to  eo  to  his  maf- 
ter,  and  fee  if  he  could  not  agree  j^ith  him  for  a  year.  He 
accordingly  went  up  thereupon,  and  met  his  mailer,  and 
agreed  wjth  hiip  for  a  year,  at  3L  los.  a-year ;  and  lived 
with  his  mailer  but  half  a  year,  viz.  to  Aftchaehnas  fol? 
lowing,  in  purfuance  of  fuch  fecond  agreement ;  when 
his  mailer  turned  him  away,  and  paid  him  only  half  a 
year's  wages,  which  he  accepted  of,  and  Quitted  his  maf« 
ter*s  (ervice.    When  he  wentfrom  his  faio  mailer's  houfc 
as  aforefaid,  he  had  no  clothes  but  what  he  wore,  except 
a  ihirt,  which  he  left  at  his  faid  mailer's  houfe  in  IVcft 
Siower  afprefaid.    The  objeftion  made  to  tliefe  orders  by 
Mr.  Bennet,  fupportcd  by  Serjeant  Hussey,  was^ 
That  IVtUiam  Trim  the  father  gained  a  good  fettlemcDC 
in  If^efi  Stower  J  by  beinghircdfor  three  quarters  of  a  year 
and  fcrving  it,  and  then  fcrving  half  a  year,  in  purfuanpe 
of  a  hiring  for  a  whole  year  :   for,  that  here  was,  upon 
the  whole  taken  togetlier,  both  a  hiring  for  a  year,  and 
a  fervice  for  a  year ;  which  is  all  that  the  itatute  of  3.  & 
4.  lyilL  bf  Afaryy  c.  1 1,  f.  7.  even  after  its  explanation  by 
8.  &  9.  ff^/l.  3.  c.  30.  f.  4.  requires :  and  it  has  been  de- 
termined not^to  be  neceflary^  that  both  ihould  be  upon 
the  llimc  contrail.     In  proof  whereof  they  cited  the  cafes 
(41)  lo.  Mod.     of  Brightwcll  and  JVeft  Manning  Ca)j  and  Rex  v.  the  Inhn- 
i^7*  Utantsof  Jynhoe(b).    The  anfwer  given  to.  tliis  ohjedion. 

Ante, fwge 417, jjy  j^^    GuNDRY  and  Mr.  Brqdrep   (who  wcrc  of 

^  ■  ^^'  coimfeiyir  the  orders)  was,  That  the  former  of  thcfe  a£ls 

(f)  Anie,  pagt  jrequires  a  hiring  for  a  year  i  and  the  latter,  the  8.  &  9. 

4x0,  pi.  3S9.    ^;//,  2^  c.  30.  f.  4.  cxprcHly  requires,  "4hat  die  perfon 

f^  ihali  continue  and  abide  in  the  fame  fervice  during  the 

**  fpace  of  one  whole  year  :"   whereas  the  firil  hiring, 

in  the  prefent  cafe,  was  only  for  three  quarters  of  a  year; 

and  thatcontrad  was  difcontinued  and  at  an  end,  biefore 

the  focond  contradl  was  entered  upon:  fo  that  it  was  npt 

a  continuing  in  the  fame  fervice.     He  left  his  fervice, 

was  his  own  mailer,  and  might  have  hired  bimfelf  to 

-   another.  '  Nor  were  thefe  two  fcryicps  bptli  under  tlic 

iame  contraA.     Fpr,  the  firil  contraift  nyasi  for  forty  ihiJ^ 

|ingsfor  the  three  quarters  of  a  year :  the  fecdnd  was  for 

3I.  los.  for  (he  whole  year^  which  is  a  quite  different 
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CQT|tra^  —  IjEE,  L^i  Chief  Juftlcef    I  jcmcmbrr  tht      **«  •• 
jrc&lution  that  a  hiring  for  a  year  and  a  fervicefor  a  year  ^''*"f*f 
were  fufficient  to  gain  a  fettlement,  if  there  were  in  fad  **^B»Atf-r 
))ot\iy  though  all  the  fervice  fhould  not  be  under  the  fame 
contrad,  wasfirft  (rome  into  in  Lo|ipMacci«esfielq^s 
time ;  and  Sir  Thomas  Pq w i  s  (who  was  juft  oome  into 
the  court)  boggled  very  much  at  it.    But  it  is  now  eA^ 
fablilhed  that  a  hiring  for  a  year  and  a  fervice  for  a  year 
will  gain  a  fettlement,  though  all  the  fervice  be  not  in 
purfuance  of  the  firft  hiring  for  a  year.    The  reafon 
given  by  Lord  Macclesfield  for  this  refolution.was, 
^t  the  words  of  the  a&s  of  parliament  were  complied 
with,  by  there  being  both  a  hiring  for  a  year  and  aifo  ai 
fervice  for  (he  fpace  of  a  whol^  year»  although  the  whole   ' 
fervice  for  a  year  was  not  performed  under  mp  hiring  for 
a  yeaF  V  and  the  intention  of  the  a£ts  was  to  prevent  per^r 
fons  of  no  credit  from  intruding  into  parilhes^    The  hi^ 
ring  for  a  year  was  thought  neceilarv,  to  Ihew  that  the 
perfon  had  credit  enough  to  be  hirea  for  a  year  by  any 
parifliioner  who  had  fp  much  confidence  in  him.  '  And 
another  confider^tion  was»  the  benefit  received   l>y  the 
parilh  ff  pm  the  p^fon's  labour  for  a  whole  vear.    Thefe 
were  the  reafons  of  the  refolution:  and  tnis  refolutioa 
)ias  been  adhered  to  ever  fi|ice.     The  only  difference 
between  the  cafes  adjudged  and  the  prefent  cafe  is,  tluft 
in  the  cafe  now  before  us  it  is  ftated,  that  after  the  fer^ 
vant  had  received  his  wages  for  the  three  quarters  of  a 
year  and  left  bis  mafter*s  fervice,  he  went  to  his  &ther*«t 
was  abfent  about  an  hour,  and  then  ^ame  hack  to  his 
mafter  and  entered  into  the  frefh  agreement  for  a  year* 
Now  I  fee  no  reafon  whv  this  fhould  be  looked  upon  as 
^  difcontiquance  of  the  fervice.    The  iervant  was  a  little 
doubtful  about  a  new  contract: ;  he  goes  to  confult  his 
father,  and  in  an  hour^s  time  returns  and  makes  a  new 
contra  A,  and  ferves  as  long  under  it  as  to  make  up  (in 
the  whole)  a  complete  fervice  for  a  year.    The  famene£( 
of  the  contrad  has  not  been  fo  flrialy  infilled  upon,  as 
to  make  it  abfolutely  ncceilary  that  it  fhould  he  under 
the  very  fame  bargain.     I  remember  a  cafe  (which  I  ar- 
gued myfelf)  between  the  Inhabitants  nf  Ivinghoi  and  Solg* 
hury  (tf),  where  a  Ihepherd  was  hired  for  a  year  into  Iving-^  («)  ^^^^^^ 
hoe^  by  a  former  who  quitted  the  fiirm  to  another  perfon  ^^ff^^i} 
t^fore  the  year  was  out,  and  thHfervant  ferved  out  his  year  \     **  "^^ 
with  tlia^t  other  perfon  ;    and  was  holden  to  be  fettled  in 
Ivinghoe ;  it  being  a  continuance  in  the  fame  fervice,  un-- 
der  the  fame  hiring,  in  the  fame  farm,  and  under  tlie  fame 
contract,  which  had  never  been  difiblved. — Mr.  Justice 
I^AqE  concurred  in  the  fame  opinion  >  and  did  not  look 

upon 
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Rrx  w.  tipon  this  abfencc  for  an  honr,  under  tlic  circumftancc  of 
Illl^.^t?.  8^*"S  *^  confult  his  father,  to  be  a  dxfcontinuance  of  the 
fcrvicc  fufficicntto  prevent  a  fctticment. — Mr.  Justice 
Probyn.  This  matter  was  firft  fettled  in  LprdMac-^ 
clesfield's  time,  as  my  Lord  phief  Juftice  has  men- 
tioned :  ther^  was  much  doubt  about  it  at  firft.  The 
rcafon  of  the  refolution  was,  that  thefe  afts  were  reftri;:- 
live  of  the  liberty  of  the  fnbjeft>  and  therefore  ought  to 
receive  a  liberal  conftruSion.  They  require  a  hiring 
for  a  year,  and  a  fervice  for  a  year :  and  both  requiiites 
were  complied  with.  ITic  prelcnt  cafe  was  not  an  abfo  • 
lute  determination  of  the  fervice.  It  was  not  a  total  dc^ 
parture.  He  only  went  to  his  father  for  an  hour,  leav- 
ing part  of  his  clothes  at  his  matter's  houfe ;  and  the.tx 
agreed -with  him  for  a  year,  and  lived  on  with  him  :  fo 
that  the  fervice  actually  continued.  It  is  not  flated  to  be 
a  departure  from  the  fervice  with  the  confcnt  of  his 
fnjiftcr ;  and  it  is  the  fame  fervice^  though  performed 
under  twocontrafts. — Mr.  JusticeChapfle  alfo  con- 
curred in  opinion  that  this  fhort  abfcr^ce,  under  diefc 
circumftanccs,  was  no  difcontinx^ance  of  the  fervice.  He 
tlioyght  this  determination  to  be  agreeable  to  the  former 
cafes.  Upon  every  new  contraft,  there  is  a  fort  of  a  dif- 
4!ontinuance.  The  laft  day  of  the  former  contraft  was 
tlie  firft  day  of  tlie  fecond  fervice ;  and  this  was  only  atx 
hour's  abfence  witliin  the  fpace  of  that  fame  day  :  there- 
fore he  remained  a  fervant  during  tlie  whole  time  of  the 
completion  of  his  year. — The  Court  confidcred  thi^ 
fpecial  ftate  of  the  cafe  as  containing  the  only  ^nd  the 
whole  queftipn  relating  to  tlie  fettlemcnt  of  the  whole 
family  ;  and  upon  that  foot  they  over-ruled  an  argu- 
ment, that  the  original  order  ought  to  be  confirmed  a^ 
to  the  fettlement  of  the  children,  bccaufe  it  had  adjudged 
their  fettlement  tb  be  in  Ftfehead  MagdaUn^  and  the 
fpecial  matter  ftatcd  by  the  fcifions  concerned  only  the 
father  and  his  fettlement,  without  taking  any  notice  of 
'-  the  children :  for,  they  faid,  they  rnuft  take  the  fettle- 
ment of  the  father  to  be  the  fingle  point  of  doubt  as  tc^ 
the  fettlement  of  all  the  family,  as  the  fef^ons  had  ftate^ 
nothing  elfe.    Botii  orders  qu^fhed  {fi)^ 


(«)  vide  Burr.  S.  C.  Ko.  147.  ofcof  Rex  v.  InTiabitants  of  Ca^erC- 
8ee  alfo  Burr.  S.  C.  No.  87,  QS't  175,  wall,  where  t^e  fame  p«int  »  fuU| 
Dousl.i(^6.  aaror^.  and  ibe  foUowing     dlfcufled  and  fettted« 
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293.  jR^jif  V,  Cavrrfwall^  Eajler  Term^  31.  Geo,  2.  Burr.  A  fervlccfor 
S.  C  461. — Samuel  Braffington^  the  ps^upcr,  was  hired  for  «*«'*"  momlw 
a  year,  and  ferved  a  year  in  Caverjwall.    He  afterwards  "^"**^"^  *jj**^ 
was  hired  for  a  year  to  Edward  BraJJington  of  Trentham^  w\ht)^<^^m 
at  five  pounds  wages ;  and  ferved  him  till  within  three  afervice  oi  iiic 
weeks  of  the  end  of  the  year  ;  when,  on  fomc  difputes  months  ^ndcr  a 
arifing  betwixt  him  and  his  mafter,  he  was,  with  his  own  ^^^'^^  *''"i?t^ 
confent,  difcharged  from  his  fervice,  and  received  allhiSft/ftfe^^J^'^i, 
wages  except  wiiat  was  dedvifled  for  the  three  weeks,  clearly  dKof^iw 
As  foon  as  he  left  this  his  fervicc,  he  went  to  London^  tinuc^jilihonilh 

Jnd  was  abfent  about  a  fortnight.    Upon  his  return,  at  ^^^  ^^f^^  w- 
Irs.  £r^^«^f(7i*s  rcqucft  (his  mafter  being  then  from  j^^^^J^^^,^ 
home),  he  went  again  into  their  fervice;  and  witliin  aycarfxpirei 
week  after  the  expiration  of  the  firft  year,  his  faid  mafter 
hired  him  again  for  another  year  ;  and  he  ferved  him,  in 
fr^tham^  for  about  fix  montlis  of  that  fecond  year,  and 
then  left  him.    The  Sessions  being  of  opinion,  that  jis 
the  pauper  had  abfolutely  quitted  his  fervicc  before  tlic 
.firft  year  was  expired,  the  fubfequent  fervicc  under  the 
fecond  hiring,  though  with  the  fame  mafter,  could  not  be 
taken  in  aid  fo  as  to  make  up  a  year's  fervice,  and  give  a 
fettlemcnt,  within  the  meaning  and  intention  of  the  fta- 
tutc  of  8.  &  9*  TVilL  3.  confirmed  the  order  of  removal 
from  Trentbam  to  CaverJwa/l.''~»MR.  Gilbert  obtained 
a   rule    to  quafh  thefe  orders,    becaufe   here  was   an 
^undoubted  regular  hiring  for  a  year ;    and  the  whole 
of  the  fervice,  taken  together,  was  for  more  than  a  year. 
And  he  cited  tlie  cafe  of  Hanmcr  v.  Eliefmere  {a)y  where ^^j  Ante,fq» 
it  was  adjudged  that  the  fervice  need  not  be  in  the  fame  4*1,  pi.  390. 
identical  year  ;  Rex  v.  Inhabitants  of  ylynhae  S.  P.  accord.{b) ;  (*)  Ante,  p«g» 
Rex   V.  Inhabitants  of  Fife  head  Magdalen  {c)^  where  the  410,  pi*  3«j- 
fervant  left  his  matter's  fervice  (leaving  a  fhirt  at  h!S(^\  Ante,  j>s^ 
mafter*s  houfe),  then  went  to  his  father's  houfe  (in  the  413,  pi.  39a. 
fame  parifh)  before  any  difcourfe  about  a  new  contraft, 
but  in  about  one  hour  met  his  mafter  and  made  a  new 
agreement  for  a  year,  and  this  was  adjudged  to  be  a  con- 
tinuance of  the  former  fervice. — Mr.  Morton  and  Mr, 
AsHHURST,  thecounfeiyir/^f  or^/flj,  upon  fhewingcaufe 
now,  infifted  that  the  feffions  had  determined  right,  for 
that  the  former  fervice,  under  the  firft  hiring,  was  at  a 
total  end.    They  ftated  the  afls  of  3.  &4.  ff^iii.  isf  Mary, 
c.  u-  and  8.  &  9.  /A7//.  3.  c.  30.    The  cafe  indeed  of 
Rex  V.  Inhabitants  of  Aynhoe  (^,  and  the  cafe  of  Brightwell  {d)%,SAJiafm^ 
and  fVeJl' Manning  {e)j  upon  which  that  refolution  was  15"- 
groui^ded  (though  otherwife  not  in  itfelf  agreeable  to  Ante, page 4*0^ 
Lord  Raymond's  own  opinion),  they  allowed,  are(*)  ^^^f  P*i* 
authorities  not  to  be  Ihaken  now  ;    that  a  hiring  for  a^'^'P**  ^*^' 

year, 
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mTS9,      jatff  and  a  fervice  for  a  year,  though  not  under  the  fazQe 
c^v»MWA«.t.  |jjj.;„g  yjQj.  witliin  the  fame  year,  Ihall  be  conftrucd  to 

gain  a  (ettlcment ;  but  then  that  muft  be  an  uninterrupted 
continuance  in  the  fame  fervice.    And  accordingly  that 
^as  the  cafe  of  a  continued  uninterrupted  fervice:  but 
here,  the  contract  was  abfolutely  determined  and  dif« 
folycd.    3r.  1745,  18.  &  19.  Geo.  a.  JB.  R,Rexv.  Inbabi- 
{«)  Vidt  s.  Sir.  ^^^^^  of  Goodnejione  {a)^   is  rather  an  authority  that  this 
i»)^.  s.  c.      prefent  iettlement  is  bad  :  for  there  the  Court  coniidc^cd 
(thcHigh  jnif-    (ijg.  jjjjn  ^g  being  all  the  time  in  the  fervice  of  his  mafter 
jfafiTs.  c.  M.  (though  he  was,  with  his  matter's  leave,  gone  to  fea  upon 
^5».  No.  85.    the  hcrring-fiibery).    They  alfo  infiffed,  that  this  could 
an4  poft.         not  poflibly  be  efteemed  a  continuaoce  in  the  fame  fer* 
h&iOKi  xiiu      vice,  under  the  aft  of  parliament ;  which  the  cafe  of 
IWi  Qtt.  if  not  Fifehead^  Tr.  g.  G.  2.  B,  R,   (b)  might  very  well  be  con- 
lifchead  Mag.  ftrued  to  be.— Mr.  Norton  and  Ma.  Gilbert^  the 
*te»*  •««•»      counfcl  on  the  other  lide,yir  quajhing  the  orders^  cited 
iW4>3i  r*»     tlie  fame  cafe  of  Goodntftom  as  a  liberal  conftruftion  in 
^^  favour  of  fettlements  ;  where  the  fcrvant  had  le^ve  tp  go 

and  did  go  to  the  herring-fiQiery,  three  weeks  before  the 
end  of  his  year ;  yet  the  fettlement  was  holden  good. 
The  gaining  fettlements  has  Ifisen  always  favoured;  and 
natural  birth-right  and  juftice  demand  that  the  right  tf 
the  fiibjeft  ihould  not  I>e  r^arrowed.  And  in  thofe  cafes 
where  fubiequenthirings  and  ferv^es  h^ve  been  taken  in 
sid,  yet  there  has  been  a  total  end  of  the  firft  contraft>  as 
well  as  there  can  be  faid  to  be  in  the  prefent  cafe.  How- 
ever, it  is  not  neceilary  that  tlie  contraft  fliouid  conti- 
nue uninterrupted  during  the  whole  time.  The  Court 
have  allowed  them  to  be  acquired  under  different  con-, 
tra6t5,  under  different  fervices,  in  different  parifhes.  Ai)<( 
a  temporary  interruption  or  even  diffolutson  of  the  coii- 
traft  will  not  vary  the  caft :  for  in  n^any  of  the  adjudged 
cafes,  the  firft  contraft  was  eveti  totally  difiblvedr  iuj 
much  as  it  can  be  pretended  to  be  inthe  prefent  cafe. 
This  man  was  of  credit  enough  to  \^  hired  for  a  year ; 
and  that  is  the  proper  teft  of  his  being*a  perfon  likely  or 
not  likely  to  be  chargeable.  Nay,  he  is  even  of  credit 
enough  to  be  hired  for  a  fecond  year,  after  hi&  fi;;ft  was 
expired  ;  which  makes  itftiil  ftronger.  ^nd'thii  fervice 
alio  is  in  itfelf  fufficient  to  gain  him  a  fettlement.  Th^ 
wife  received  him  again,  &c.  and  the  wife's  aft  is  the 
aft  of  the  hufband  ;  and  beiides,  is  ratified  by.him.  And 
uy  T^c  wor<tt  ^t  appears  that  the  fervant  [c)  returned  to  his  fervice 
•I  the  order  are,  within  the  firft  year.  To  the  cafes  cited  in  fupport  pf 
«*  wcm  again    the  orders  it  was  replied,  that  in  the  fiihery-cafe,  Re^  v. 


"  ioto  their      Inhabitants  of  Goodnefione^  the  man  hired  a  deputy  to  fervc 
«*  fcrficf.        |-^^  him;   and  that  was  adjudged  to  be  a  continuance  in 
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his  inaftcr*3  fcrvice  :  whereas  here,  his  fcrvice  was  ab-      *««  •• 
folatclv  at  an  end  }  and  the  words  of  the  ad  arc.   *<  tlut  CAT*m$wAtfc. 
*^  he  mall  continue  and  abide  in  the  fame  fervice  during 
"  the  fpace  of  one  whole  year  (a)." — Lord  Mansfield  (^j  t.  &  9,  w* 
faid,  the  determinations  upon  ^hcfe  poor4aws  ought  to  be  3.  c  30.  f.4. 
according  to  plain  common  fenfe,  and  with  the  leaft  Ante,  page  31^ 
fubtlcty  poffibk.     A  hiring  for  a  year  was  ncceflary  by  P*-  3«3« 
the  forflner  aft^^) :    a  fcrvice  for  a  year  was  added  by  (^)  s«*4-^* 
the  hitter  {cj.    And  where  the  mafter  gives  leave,  it  is  a  *  ^'^'  "'/ill 
eontinuance  in  the  fame  fcrvice:  as  in  tliat  cafe  of  .the  pt  «?f 
hcrring-fiflierv,  where  a  man,  with  his  mailer's  confent,  ^  »  -  .     --. 
hired  one  to  krve  for  him  (d).    So  where  there  has  been  5. /.  «o.^.  Z 
both  a  hiring  for  a  year  and  a  fervice  for  a  year  (though 
the  original  hiring  was  for  lefs  than  a  year),  and  the  fcr-  W  ^W«Rfx^ 
vice  continues,  it  has  not  been  required  that  the  biring  ^^^'^^"J[ 
for  the  whole  year  (hould  be  ftriftly  reckoned  from  tlic  a^  pjfl. 
firft  moment  of  the  fcrvice  ;  but  it  (hall  be  confidered  as  rcdionsitt* 
fufficient,  that  there  were  both  a  hiring  for  a  year  and  a 
fervice  for  a  year.     In  the  cafe  of  Ft/'ehcad^  the  fervice 
was,  in  my  appreheniion  (and  fo  Lord  CHiEf  Justice 
Lee  and  tlie  reft  of  the  Court  alfo  took  it},  a  continued 
fervice.     But  here  was  a  chafm  of  a  fortnight  or  three 
weeks.     And  the  firft  contraft  was  abfoiutely  diflblvedi 
and  fo  contintted  for  a  fortnight  or  three  weeks.    There- 
fore this  laft  fei-vice  cannot  be  conneded  with  the  former 
part  of  the  year.     For  if  a  chafm  of  a  fortnight  or  tlii^ 
weeks  be  not  a  difconti nuance  of  tiic  fcrvice,  it  will  be 
hard  to  fay  what  is;    Therefore  I  hold  tliat  here  was  no 
Icttlement gained  in 7rtf»/i&<?/«. — Mr.  TusticeDennison, 
The  true  reafon  of  the  liberal  conftru£tions  of  fervices 
fi^r  a  year  has  been,  becaufe  the  fame  fervice  continued: 
whereas  this  cafe  is  the  very  reverfe  ;  it  being  exprefsly 
ftated,  that  he  was  difcharged  :   fo  that  we  cannot  help 
taking  it  to  be  totally  diliolved.     Indeed  in  the  cafe  of 
JyfdH^  {e) ,  and  in  that  ofBrightwell  and  fVeft-Hamung  {/),  (''  ^  ^ 
the  Court  (though  indeed  they  were  upon  a  conftrufiioii***^  ?"•  5  9* 
fomewhat  llrained  too)  determined  them  upon  the  foot^^  ^^t^ 
of  the  fervice  continuing :  whereas  this  fervice  was  to-     '*^**^^ 
tally  at  an  end.    Therefore  he  concurred.— Mr.  J  ustice 
Foster.    The  cafe  of  Fi/ebead  con6rm%  the  principle 
that  the  Court  now  go  upon.    There  they  did  not  con- 
fider  fo  fmall  an  interruption  as  one  hour,  or  thereabouts, 
as  an  entire  diflblution  of  the  contraA.    But  here  it  is  a 
total diilblution,  and  the  two  fervices  cannot  beconnedled. 
Therefore  he  concurred  ;   and  upon  the  fame  principle, 
that  it  ought  to  be  a  continued  uninterrupted  fervice.—- 
Mb.  Justice  Wilmot  concurred.    Thccafes  of  hiring 
for  leu  than  a  whole  year,  and  fervice  (under  f ach  hiring) 

tor 
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Rfx  •.  for  part  of  a  year,  and  then  a  {econd  hiring  for  a  whofc 
•WALL,  jczTj  and  fervicc  for  part  of  it,  is  indeed  within  the  words 
of  the  aft,  where  the  whole  fervicc  together  amounts  to 
one  whole  year.  But  here  is  both  a  diflblution  of  the 
contrafl,  and  aifo  an  en4  of  the  fervice  ;  both,  within 
the  firft  year  ;  whereas  in  the  cafes  cited,  the  fervicc 
continuedi  The  cafe  of  Fifehead  was  only,  as  Lord 
Chief  Justice  Lee  exprclled  it,  ahefitation  of  the  boy 
for  an  hour.  Therefore  it  is  plain  that  if  Lord  Chief 
JusTicfe  Lee  had  confidcred  it  as  a  diflblution  of  the 
contriift  and  an  end  of  the  fervice,  he  would  have  held 
the  fettlement  to  be  bad.  And  it  is  much  the  bcft  way 
to  determine  thefc  cafes  upon  the  poor  laws  according  to 
plain  and  common  fcnfe.  For  if  once  we  go  upon  nice- 
ties of  conftruftion,  we  (hall  not  know  where  to  ftop : 
for  one  nicety  is  made  a  foundation  for  another ;  and  that 
other  for  a  third  ;  and  fo  on,  without  end.  Therefore 
he  concurred  entirely  with  the  reft  of  the  Court;  and 
upon  the  fame  principle  [a)y  that  it  ought  to  be  an  un- 
interrupted continuance  of  the  fame  fervice  ;  or  elfe,  that 
the  fecond  fervice  could  never  be  connefted  with  tlic 
former. — Per  Curiam,  unanimoufly,  Both  orders  af- 
firmed. 

Tfw  fervice  on-  294-  Rix  V,  ITfiderharrowand  Br adtes -Field y  Hilary  Term^ 
<ter  a  lurintsfrom  6.  GVo.  3.  Burr.  5.  C.  545. — Anne  )f<r//r/,  fingle  woman, 
wt^JH^i^L  hired  herfclf  at  IVhltJuntide  1763,  to  John  Tbompfon  of 
bcco^i/cr^th^^^/^^"^*^'^^  ^^^  i>/A^  to  ferve  him  till  the  Wbitfuntidi 
*  ffivjcc  lijitho  following  [1764};  which  method  of  hiring  (from  IFhit'- 
l^cynnlngof  funtide  to  lyhitJuHtide)  is  the  ufual  courfe  of  hiring  fer- 
^'^J^ll'j^*^^- .  vants  by  the  year  in  that  coxmty  of  ffyimoreland.  In 
h^finrfrom  thcP"'"^"^"^^  ^^  ^'^*^  liiring,  Ihe  fervcd  him  till  Martinmas 
Whujwu;d$  for  following  [  1763  ;  ]  received  her  wages  for  that  time,  and 
^jftar,  quitted  his  fervice.     At  the  Chriftmas  following  [1763,] 

me  hired  hcrfelf  to  the  faid  John  Thompfon^  to  ferve  him 
at  Croft hivaite  and  Lythcy  till  fVhitfuntide  then  next  fol- 
lowing [1764]  at  one  pound  wages  ;  which  (he  received. 
At  tiic  fame  IVhlijunt'tde  fhe  hired  hcrfelf  for  one  year  to 
the  faid  John  Thompfon^  to  ferve  him  from  that  time  till 
I Vhi funtide  1765,  at  Crojilywaite  and  Lythe  aforefaid  :  and 
fhe  continued  in  her  faid  mafter^s  fervicc  at  Crofthwaite 
ami  Lythe  aforefaid,  under  the  faid  hirings,  from  the  be- 
•ginning  of  January  1 764  till  the  beginning  of  March 
1765;  and  then  quitted  her  faid  fervice,  and  received 

{•)  This  prtncipfe  was  alfo  fully  19.  G.  a.  Burr,  3.  C.  page  156. 
ietiled  and  eftahjinied  in  Rex  v.  In-  Ho,  S7.  Seealfo  Burr.  S.C.  No.  xo. 
hiibiuncs  of  Crofcuiiibe,  M.   17451     No.  2x5.  S.  P. 

wages 
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Wages  ill  prop<>rtion  to  that  time  \  being  lame,  and  not      K.i:x  ^ 
able  to  icrvc  him  any  longer.    The  Sessions  were  of  ^''"V»'**\ 
opinion,  that  ^/m^  if^/Zf/ gained  no  fetthment  in  Crc/^  ^^jy^pj/^^/" 
tifwaitt  and  Lytlx  ^^^  and  therefore  qualhed  the  order  ot 
Ihc  two  juftices. — Mr.  Stowe   moved  to  quafh   this 
order  of  feflions.  For  that  there  was,  upon  the  whole  ftate 
of  the&fa£ls,a  hiring  for  a  year,  and  a  fervice  for  a  year, 
when  both  ivcrc  coupled  together ;  though  indeed  the 
iirll  hiringwas  for  lefs  than  a  year,  and  the  fecond  fervioc 
Was  likewtfe  for  lefs  than  a  year.— Mr.  Dunning  and 
A'Ir.  Wallace  fhewed  caufe  why  this  order  of  feilions 
ihonid  not  be  quafhed.     'I'hree  feveral  hirings  are  here 
fiated  ;  but  the  laft  only  is  for  a  year.    For  the  iirfl  hiring 
is  out  of  the  cafe ;  as  the  feivice  under  it  was  totally  dif- 
continued ;  and  the  fecond  hiring  was  but  for  about  fix 
months.     But  the  fubfequent  continued  fervice  af<)er  ti^ 
tliird  hiring  being  taken  all  together,  and  coupled  witli 
the  prior  fervice  under  the  fecond  hiring,  amounts  to 
more  tlian  a  year :   and  it  has  been  fettled,  that  a  iub- 
iequent  fervice  for  lefs  than  a  year  performed  under  a 
hiring  for  a  whole  year,  coupled  with  a  prior  fervice  un- 
der a  hiring  for  lefs  than  a  year,  Ihall  gain  a-fettlcment^ 
{provided  that  there  be  (upon  the  whole)   both  a  hiring 
for  a  year  and  alfo  a  fervice  for  a  year  {u).     The  cafe  of  (*)  SceRex  w 
Rex  V.  Overtcn  was  the  firft  in  which  the  Court  coupled  Wrington.amtf, 
a  prior  fervice  with  a  fubfequent  hiring,  and  held  herP^|*3a7,  p*- 
to  be  Settled  in  Stevmton^  becaufe  Ihe  ferved  above  a  year  li^aifo  Korr 
in  all  [b)»     The  cafe  of  South  M'olton  in  Suffolk  (c)  was  s.  C.  No.  37. 
a  like  determination.     The  maid  was  a  covenant-fcrvant ;  S7.  249. 
firfl,  for  half  a  year,  which  (he  ferved  ;  and  then,  for  ano-  Dougi.2^6.S.P, 
iher  year,  and  ferved  half  of  that :  it  was  holden  to  be  a  fcr-  (*)  Ante,  pa^ 
vice  for  a  year,  within  the  new  flatute.     7'hen  in  Rex  v.  41  s»  P**  5^*- 
Aynho€{d)^  the  Court  held,  that  they  were  bound  by  ^^ )  Ante,  ?afi 
the  precedents  \  and  determined,  upon  authority  of  the  416,  [4. 3S44 
precedents  (f ),  that  fuch  a  hiring  and  fuch  a  fervice  made 
a  fettlement.     The  pauper  was  hired  in  Biccfter  from 
Qn-ifimas  to  A^chaelmaSy  and  ferved  till  Allh  elma-i ;  then 
he  was  hired  for  a  year,  and  ferved  till  ATidfummcr  :  this 


[J)     Vide   Ld.    Raycn.     1511.  well    and    Wefl    Hallam,    Eafler, 

Mich.   Term,    x.    Geo.   %.    1717.  i.  Geo.  i.     SdHons  Cafc»,  Vol.   i. 

and    Seflioof    Cafes,    Edit.    X750.  p.    92.   No.   87.     Fcle>,    p.    X54. 

Vol.  ii.  Cafe   119.  pare  139.     l-o-  Lucas,  287.  and   fee  a  manufcript 

leyi  1 55.  and  ante,  pave  410.  pi.  389.  Report  of  this  CafCi  aa:e,  page  4x7^ 

(f)   Paracularly  chat  of  Bri|ht-  pi.  sS;* 


he 
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&FS  »«      was  holden  to  gain  him  a  fettkinent  in  Bicejier,     But 
VvuftRBAft.  T>T.  Burn[a)\vas^  in  his  tenth  edition,  remarked,  that 
ftowand  Bkad.  ij^^fc  ^q  Foutubtion-Cafes^  viz,  that  of  Overton  and  tliat 
«.«T.FliL©.  of  5ew/A  iWiw/if^»,  were  both  of  them  antecedent  in  time 
to  the  ftatute  of  8.  &  9.  /f^/V/.  3.  which,  beiides  a  hiring^ 
for  a  year,  requires  a  continuance  in  the  fame  fervice  for 
a  year.    Bridget  Baily^s  fervice  expired  mJfriIj6^6; 
and  the  aft  was  not  made  till  after  that  time,  for  the  fef'^ 
lions  did  not  begin  till  20th  OHober  1696  ;  fo  that  both 
her  hirings  and  the  whole  of  her  fervice  were  prior  to  the 
aft  of  parliament  of  8.  &  o.  fV.  3.  which  did  not  take 
force,  perhaps,  till  ift  Aiay  1697.     Before  that  aft,  a 
hiring  for  a  year  and  forty  days  iubfequent  fervice  were 
fuiEcient  to  bavegained  ajettkment.    In  the  ioutb  Afolton 
cafe,  the  fame  thing  will  appear  by  computing  the  times  ^y» 
Therefore  the  queflion  is  ftill  open,     in  the  cafe  of  Kex 
t;.  hbabitants  of  Aynhoe^  Lord  Raymond  and  alfo  Mft. 
Justice  Page  declared,  that  if  it  had  been  then(r}  res 
mtigroy  they  Ihould  have  adjudged  it  to  be  no  fettlement 
in  Bicejlcr.    And  it  now  appears  to  be  fo  ;  as  the  two 
fuppoied  precedents  were  in  faft  no  precedents  at  all, 
being  prior  to  the  ftatute  of  8.  &  9.  WilU  3*     Therefore 
the  iervice  ought  to  be  fubfequent  to  the  hiring  for  a  year^ 
and  according  to  it ;  or  elfe,  it  cannot  gain  a  fettlement 
They  acknowledged  that  the  cafes  were  a^init  them: 
but  what  they  ftrongly  urged  was,  that  tliole  cafes  were 
founded  on  an  error ;  and  therefore  the  fuperftruftuie 
built  upon  them  muft  of  courfe  fall  to  the  ground. •-« 
Lord  Mansfield.    The  authority  of  tbefe  cafes  will 
be  juft  the  fame,  whether  the  fafts  were  prior  to  the  fta- 
tute, or  not ;  becaufe  the  Court  determined  them  as  upon 
fafts  fubfequent  to  the  ftatute  (d)*    Dr.  Burn  has  great 
merit :  he  has  done  great  fervice  ;  anddefervcs  great  com* 
mendation  :  and  his  opinion  is  fupported  by  the  argu- 
ments and  obfervatioDS  which  he  has  urged  m  favour  of 
it.    But  there  are  many  determinations  the  other  way: 
and  upon  the  reafon  of  die  thing,  the  man's  credit  arifing 


{a)  See  Dr.  Bum^s  tenth  edition,  third  edition;)  and  Jn  a*Ld,  Ra/m. 

title,  '*  Foor,  Setrlemenc  by  fervice  j**  1512,  and  very  imperfcftly  and  in* 

vol.  iii.  p.  308.  and  317.  corrc^ly  in  Fitz. Gibbon,  page  |. 

{V\   See  tills  convpuutton  in  Dr*         (4/)  Vide  i.  Ld.  Ray  en.  426.  The 

Burn*s  rcr^thedlt  in  tyGtvtOy  p.  3x7.  qoeftion  in  the  South  Molton  Cafe 

(f )  ViHe  \iT,  Bttrn'a  fame   ttnih  if  cxprefsly  ftatcd  to  be,  "  Whether 

edition  in  oOavo,   vol.  iii.  pa.  315,  *'  it  was  a  fervioe  for  a  year  wiihin 

316. and  10  Foley,  pa.  155.  (in  the  •*  tht new  ftatute?'* 

from 
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from  his  being  hired  for  a  year  is  as  ftrong  in.  the  one     ^»x  ^* 
tjafe  as  in  the  ather.     Therefore  the  determii^tions  arc  ^'''**j S^*'^ 
better  founded  upon  rcafon,  than  the  objeftion  to  theni*^*^*!*,^^^^** 
is.    fieiides,  they  are  in  favour  of  fettlements  :  which  is 
fofficient  to  turn  the  fcalc,  if  it-  hung  quite  even.     For 
fevend  reafons  therefore  we  fhould  not  depart  from  thefe 
adjudged  cafes ;  but  chiefly,  frojn  the  inconvenience  of 
altering  and  overturning  fettled  determinations.     It  is 
bcft  Jian  ikcifis.     The  overturning  fettled  determina- 
tions would  be  of  very  bad  confequence :  they  ought  not 
to  be  fhaken.      The  practice  was  adhered  to  in   the 
BtwdUy  Cafe  (a),  tliough  irreconcileable  to  a  very  recent  («)  vidt  i . 
aft  of  parliament.     The  foundation-cafes  that  have  been  Peere  wiiuinif, 
objeded  to  are  as  good  authorities  as  if  the  fafts  of  them  *"•  *^>  t^it 
had  been  right :  for  it  is  the  ground  of  thofc  dctermina-  0*1^^^^'/* 
tions,  not  the  fafts  of  them,  which  were  perhaps  mifap-  Burgefle$of 
prehended,  tliat  gives  them  weight  as  precedents  for  fu-  Bcwdtey. 
tare  determinations.  ■*- Mr.  Justice  Wilmot  fpoke 
likewiie  with  great  regard  of  Dr.  Burn  (as  indeed  all  the 
world  docs) ;  and  he  thought  the  Doctor  had  reafoned 
very  feniibly  ai>d  ingenioully  in  iupport  of  his  opinion  : 
and  he  furtlier  added,  that  if  it  had  been  res  intcgra^  he 
might  perhaps  have  thought  fo  too ;  or,  at  leaft,   havo 
doubted  upon  it.     But,  it  is  now  fettled  ;  and  the  deter- 
npnation  is  in  ftvour  of  fettlements:  and  therefore  it 
would  be  of  ill  confequence  to  vary  from  fuch  a  iettled 
determination.     He  declared  the  maxim  ^are  dedjis  to 
be>  in  his  opinion,  always  proper ;  more  efpecially  here : 
and  was  therefore  for  eftablilhing  the  original  *orqer,  and 
difchai^ing  that  made  at  feflions.— Mr.  Justice  Yates 
fpoke  to  the  fame  efFcA.     Otherwife,  he  faid,  he  fhould 
have  held  as  Dr.  Burn  did :  for  by  8..&  o.  IVilL  2.  c.  3Q. 
IS  is  required  to  be  **  a  continuance  in  tne  fame  tervice." 
•^Mr.  Justice  Aston  concurred:    and  added,  that 
Lord  Hardwicke  was  likewife  of  the  opinion  /?tfr^ 
deci^s  i    and  was  very  fenfible  of  the  inconvenience  of 
departing  from  fsttled  determinations.  ^  Upon  the  wholi 
therefore,  by  the  unanimous  opinion  of  the  Court> 
grounded  upon  tliis  principle  of  not  overturning  fettled 
determinations  (and  not  upon  a  difference  of  fentiment 
from  Dr.  Bum^  or  difapprobation  of  his  reafons),  they 
quafhed  this  order  of  feflionS)  and  affirmed  that  of  the 
two  juftices.*— Order  of  feflions  quaflied.    Original  or« 
dcr  affirmed.  ^ 


Va^.lL  Ff  395.^9^^9 


Servlcffora  3^5.  Rfxl;.  EU'tsficld,  Hilafy  Term^  tf.  Ge^.  3.  daid.^ 

yejr  '^^^  —Cafe  ftates,  That  the  pauj>cr  was  hiTcd  on  tlie  6th  of 
Tte^af  wS  December  1773  to  John  DaUman,  of  the  parifti  of  EHis^ 
gain  a  fettle-  /&*/</>  to  fervc  till  the  Michaelmas  1774.  That  he  went 
ro  ncfif  thedtf.  into  the  fervicc  the  next  day,  and  continued  therein  till 
continuance  ^\^^  o'clock  on  faid  Mkhaclmai-daj  \  at  which  timcbij 
a^Ju"°of*"^  mafter  paid  him  his  wages,  and  the  pauper  took  his 
wiiich  the  law  clothes,  and  left  his  wiaftcr's  houfe  and  fervice.  About 
will  not  make  lialf  an  hour  afterwards,  his  mafter  came  to  him  in  th« 
a  fraaion.  faid  paiifli,  ai>dde€red  him  to  ftay  wift  him ;  but  thw 
s.  c.  Dou^i.  pauper  d«fired  a  fum  for  his  wages,  which  the  maftet  r6- 
310. .  .  fufed ;  iayii^9  he  (hould  fee  him  preiently  at  Bajin^ 

Jioke  fair,  held  that  day  for  hiring  fervantSw    That  at  the 
•    «  fair,  at  one  o'clock,  he  there  made  ah  Agreement  with 

the  mafter  to  fervc  him  till  Michaehnas  following,  1775> 
and  went  into  his  fervice  that  evehiiv;,  being  the  evening 
of  the  faid  Mlchatlmas-day  1774  ;  ahd  continued  therein 
for  three  months.    That  pauperthought  himfelf  at  li- 
berty to  hire  himfelf  to  any  other  perfon  as  fbon  as  h% 
left  liis  mafter's  houfe  ;  ano  ihould  have  hited  bimfeK 
to  any  perfoh  wlvo  would  have  given  him  the  wages  h« 
aiked  of  his  maifter.i^— Lawrkkcc  fliewed  caufe  in  fup* 
port  of  thefe  orders.  The  fervice  havit^g  been  continued 
during  every  day  of  the  whole  .yeir,  the'paupef  muft 
confiocred  as  having  feirved  for  a  year  within  the  mean 
Ing  of  flatwtc  ^.fVilU  tsf  Marjy  c.  n.  and  8.  &  9.  JP'iH. 
c.  30. ;  and  he  infiiled  upon  the  cafe  of  Rex  «.  the  Ma" 
(a)  Ante,  page  hhants  of  Fifthead  Magdalen  (a) ^  as  in  point.  —  LoaD 
4*3,  pi.  j9«.   Mansfield  calling  upon  the  other-fide^   MANsriELt), 
Dunning,  and  Kerby,  in  fupport  of  the  rule  to  qtmfh 
the  orders,  contended,  that  this  cafe  dNIered  from  that  of 
Fifehead ;    for  that  there  the  pauper  had  left  part  of  his 
tflotbcs  (his  fhirt)  behind  at  his  maitcr's;   and  that  the 
fervice  might  be  well  coniidered  as  continuing,  while  th« 
pauper  went  home  for  that  advice  which  he  received 
Irom  his  father;   but  tliat  in  this  oafc  the  feparation  of 
the  parties,  though  fhort  indeed,  was  complete  and  per-^ 
•fodt :   that  if,  after  an  interruption  of  three  hours,  At 
relation  between  mafter  and  fervant  could  be  •cAnfiderfcd' 
ai  continuing,  there  certainly  could  be  tto  tcafon,  as 
'  there  was  certainly  no  provifion  of  ^rty  fbatute,  to  tte- 
vent  its  being  nol^en  as  fubfifting  and  uninterrupted  at 
riic  end  of  tfiree  days :   that  the  diflokitibn  of  riic  cWt- 
traft  being  fo  complete  without  a  pretence  of  fraud)  no' 
fcttlement  could  be  gained  under  fuch  a  fervice;  even  if 
the  Court  would  conncft  two  fervices,  contr^  to  U^c 
true  fiaife  and  fpirit  of  the  ftatutes  3.  JfllL  faf  Mirjy  c.  1 1. 
and  8.  &  9.  JFIU.  3.  c.  30.  and  the  repeated  declarations 

#f 
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t)f  diilatisfaAjoii  from' time  to  time  b;^  fo  many  of  the      Rrx  v. 

Judges  (a). — ^LoRD  Maksfibld*    There  is  not  the  dif-  EitxiFiin*, 

fercnce  of  an  i^ia  between  this  cafe  and  that  of  Fifehead\ 

tnd  crerjr  argument  ufed  there  would  apply  in  the  pre- 

fent.     It  is  faid  there,  as  here,  that  the  pauper  left  his 
Inafter's  fervice,  received  his  wages,  and  was  abfent  fome 

time.     He  might  have  tiired  himfelf  with  any  other 
mafter  during  his  abfence.     Upon  his  return  he  does 
ftot  agree  to  continue  the  9ld  i^rvice,  bat  makes  m  nn$; 
antral  for  more  wagea.    There  was  therefore  a  com- 
plete abandonment  and  difcdntinuance.      The  ground 
©n  which   the  Court  went  in  that  cafe,    and  wllich 
holds  equally  in  the  prefent,  was,  that  the  law  will  not 
taake  a  fradlion  of  a  day ;   and  the  reafon  and  juftice  of 
the  cafe  is  with  the  fettlemcnt.     As  to  the  interruption 
tod  dHcontinuance^CH  APPLE,  JuJIicey  obfervcd  very  pro* 
pcrly  in  the  Fifehead  cafe,    that  upon  every  new  con-* 

Ea£t  rtiere  is  a  fort  of  a  difcontinuance,}   and  that  the 
w  of  connefting  two  hiring^  within  the  year,  which 
was  now  fettled,  could  not  have  been  fupported,  where' 
the  firft  period  was  fuffered  to  elapfe  before  die  fecond 
contraft  was  made^*),  if  this  were  otbcrwife. — Aston,  (^)  vide  Rck 
WiLLEs,  and  AsHHURsT,  Jufticfs,  concurring;— Rule  »•  U"<*«'*»r- 
tffcbargcd,  and  both  orders  affirmed.  S^'T^*'"**  ^'^^ 

^      '  Field,  ante, 

pase  4a<^*  pl*  394-  ^^  F^<t>  P>S«  43^*  P^  397- 

I 
306.  Rexv.  St.  Gileses  Readings  Trinity  Term^  18.  Geo.  3.  Services  in  foo* 
ClaZ/.  54.— Cafe  ftatcs,  That  the  pauper  Daniel  Davies^  cefliveyeir* 
Wng  an  unmarried  man,  on  the  19th  day  of  December  ^^*"  ^JIJ^^j, 
1763  went  into  the  fcrvice  of  Mr.  tViUiam  fVildery  who  fcnw,ttii« 
then  kept  the  Bear  Tnny  in  the  pariih  of  St.  Mary  in  Rea-  commoicement 
^%  in  the  county  of  Berks^  under  a  general  hiring  as  a  ff  ihefucceed- 

!>Oft-boy,  and  continued  in  that  fcrvice  in  the  faid  parifh  '^^^^*  **  ^^^ 
or  the  fpace  of  fcvcn  months,  where  he  married  his,''™*'      CT  ^     /  / 
Prefcnt  wife  Elizabeth.    After  his  faid  marriage  he  re-    ^  •^  *^  •  ^4- 
Jnained  in  his  faid  matter's  fcrvice  in  the  faid  parifli.  for 
Ae  Ipace  of  four  months,  when  he  took  lodgings  in  the 
parim   of  St.  Gileses  in  Readings  and  removed  thither 
^ith  bis  faid  wife,  where  he  flept  for  the  fpace  of  fcven 
iQQndiS,  continuing  to  ferve  his  faid  mafter  for  the 
whole  of  the  faid  laft  mentioned  feven  months  without 
joming  to  any  new  hiring,  and  fo  fcrved  liis  faid  mafter 
ror  the  fpace  of  eighteen  months  in  the  whole,  and  then 
Itft  his  faid  mamr's  fcrvice. -•Wilson,  Ju/tice,  and 

(«)  LordCkufJiiJltcitiAyu<tV9y  Cttdby  Ltt,  Cbhf  Jt^iii^  lit  tbt 
Ml^iioB,3rir^ir^inResv.  theln«  Fifehead  cafe,  ance^  P^  4»S*  pi. 
M)itto;s  of  A/nboe,  aiuc,  page  410^    jy2. 

F  f  a       *  SckTQN^ 
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Rex  V.     'BoRTOK,  ihewcd  caufe  in  fupport  of  tbcfc  orders;  zni 

,  St.  Gil  » i*s  ^^id,  that  it  had  frequently  been  determined,  that  marriage 

RtADiNo,    jjj  j^^^  p^^  ^^^  ^j^^  ^^  ^j^^  contraft  between  mailer  and 

fervant  >  and  that  the  word  unmarried  in  feft.  7.  of  fiat* 
3.  JFilL  t^  Maryy  c.  ii.  w^ent  only  to  the  hinng,.  and 
not  to  the  fervice :  and  cited  the  cafe  of  Farrini^don  and 
(a,  K.  1.  Aon.  K^Uty  (<?),  and  Farringdofi  and  Iflicot  C^)  •  that  this  being 
{h)  £.  2.  Ann.  £0^  and  no  new  agreement  having  been  entered  into,  thf 
in  a,  Salk.  5*7*fci-Yice  of  the  firft  and  fccond  year  were  to  be  conneded 
*"**  ^*^*  and  referred  to  the  fame  original  hiring  >  when  the  pau- 

per being  an  unmarried  man,  the  place  where  the  iaft 
*  forty  days  wer^  ferved  was  his  fcttlement :    and  that  to 

(0^««9«^-*' this,  the  cafe  of  Rex  v.  the  Inhabitants  of  Crofcomke  {c) 
Bur/'s  c  ac6  was.in  point. — Kerby  and  Lawrence,  in  fupport  of 
s.^Stra.  1240.    the  rule,  admitted  that  marriage'docs  not  dilTolve  an  ex- 
ifting  contrafi  ;  but  that  the  marriage  muft  have  been 
had  during  the  year ;   at  the  beginning  of  which  there 
could  have  been  a  legal  contract :    that  tliougb   it  was 
true  that  the  general  rule,  that  a  general  retainer  was  a 
retainer  for  a  year,  had  been  extended  by  conftra£tion 
beyond  a  year,  yet  that  the  Court  ^ould  be  careful  that 
the  particular  rule  of  conHrudion  (hould  not  deftroy 
tlie  principle  of  the  general  rule :  ^that  the  doftrine  oif 
the  lamenefs  of  the  contraft,  and  its  relation  to  the  ori- 
ginal hiring,  holds  in  the  cafe  of  unmarried  pcrfons, 
who  are  capable  o£  renewing  their  contraft  at  the  expi- 
ration of  the  year  ;    but  not  fo,  as  here,  in  the  cafe  of 
perfons  married  at  the  time,  MCho  by  the  exprcfs  pro* 
vifion  of  the  ftatute  are  incapacitated:   that  if  this  re- 
lation could  be  carried  over  to  the  fecond  year,  a  man 
who  happened  to  be  hired  in  his  firft  vear*s  fervice  a 
week  before  he  married,  might,  in  direCT  contradi£iion 
to  the  policy  of  the  ftatute,  burthen  the  parilh  in  which 
he  was  firft  hired  with  all  the  children  he  might  have 
during  the  courfe  of  his  life  :    and  that  the  cafe  of  Hex 
t.  the  Inhabitants  of  Crofcombe  was  totally  inapplicable; 
becaufc  there,  at  the  time  of  the  conftruaive  hiring,  iJi 
the  beginning  of  the  fecond  year,  thq  pauper  was  un- 
married.— WiLLEs,  AsHHURST,  and  BuLLER,  Juftices^ 
thinking  the  point,  new,    took    time    to    confidfcr.— 
WiLLfis,  Jujiic€y  the  Court  being  then  full,  delivered  the 
judgment   ot  the  Court.     This  cafe  depends  upon  tlie 
conftruftion  of  the  7  th  feft.  of  ftat.  3   JPllL  &  MarJ^ 
c.  II.      The  aft  was  intended  for  the  benefit  of  un- 
maiTied  perfons  ;  and  the  principle  of  it  is,  that  the  pa- 
ri(h  that  reaped  the  benefit  (<7}  of  the  labour  jof  a  man 

unia- 

(4)  And  fo  thii  is  laid  down  by     combe  s  and  no  doubt, 'wbechcr  it  \3^ 

t  BS|  CikV/  Jujila^  IB  Rex  ••  Cr«r>    or  net  tht  lecd  vwti  on  whi«b  m 

fcttieocnt 


•ETTLEMEMT    iY  HIRING  AND  lERVICE,  .437 

tmincumbcred  with  a  family,  ought  to  make  a  provifion      Rix  w. 
for  that  man,  when  difabled  or  incapable  of  working  St.  Gili»*s 
and  providing  for  himfelf ;    but  not  for  others  from    ^^^^'"•• 
whom  they  had  derived  no  benefit :    that  the  burthens 
they  were  to  be  fubjefted  to  Ihould  be  equal  and  corrcf- 
pondent,  not  unequal  and  difproportionate,  to  the  bene- 
fits received  from  tlie  pauper's  labour.     Then  the  ftatute 
8.  &  9.  fVtll,  ^:  c.  30.  ulcs  the  very  fame  words  as  the 
former  ftatute :    unmarried  perfons  not  having  child  oif 
children.     The  meaning  of  thefc  ads  is  obvious:    that 
the  labour  of  one  man  mall  not  be  fuflicient  to  encum- 
fccr  a  parifh  with  the  maintenance  of  a  numerous  fa-  , 

mily.     As  to  the  other  ground,  the  law  is,  as  has  beea 
determined  this  Term  in  the  cafe  of  Rex  v,  the  Inhabi- 
tants of  Hidfor  (a)^  and  Rex  v.  the  Inhabitants  0/  Nan'  (^)  ^^* 
bury  [b)^  that  marriage  docs  not  diflblve  the  contraft,  if^^V' 
it  happen  during  the  year  in  which  a  man  has  been  (0  Tr.a6.  i 
hired  as  a  fingle  man.     To  fuch  only  the  benefit  of  the  ^'^^'s^a '^^* 
aft  was  meant  to  be  extended  ;  and  for  this  reafon,  that    ^^^'  '     ^"** 
married  perfons  ought  to  continue  in  the  fettlement  ac- 
quired previous  to  their  marriage.     If  there  had  been  ^ 
refidence  of  forty  days  in  the  parifh  of  St,  Giles  at  the 
end  of  the  firft  year,  the  pauper  would  have  been  weli 
fettled  there :  it  would  have  been  within  the  cafe  I  have 
cited  of  Rex  v.  Hedfor^  but  that  is  not  the  prcfent  cafe. 
The  cafe  of  Rex  v»  Crofcombe  does  not  apply.    First, 
Becaufe-that  was  the  cafe  of  a  fervant  unmarried  during 
the  whole  of  the  year.     Secondly,  Becaufe  the  Court  ** 

did  there  prefume  tlie  continuance  of  the  old  contraft. 
Here  the  pauper  was  incapable  of  making  a  new  con- 
traft at  the  commencement  of  die  fccond  year:  pre- 
fumption  can  go  no  further  ;  and  at  that  time  he  was  ^ 
married  man.  In  this  cafe,  fuppofc  at  the  end  of  the; 
firft  year  a  new  agreement  had  been  made  between  the 
piafter  aiid  fervant?  A  fervice  under  that  could  not 
have  given  the  pauper  a  fettlement.    Shall  he  then,  by 

ftftkinent  (tends,  it  was  the  motive  **  or  iiAdhltaney  for  the  lift  forty 

Mid'iodiiceinent  of  the  I«egiflatore  in  '*  days  that  gains  tho  fettleoient.** 

paffm$  the  adl :  and  yet  in  tin:  cafe  But  (hat  being  the  cafe  of  an  appran 

isf  Rex  V.  Charles,  poft.  chapter  ix.  tipe,  it  went  not,  I  prefume,  upoa 

^  Settleoient  by  Apprenticeship,'*-^  the  7th.  tt6t.  of  the  ad*,  upon  which 

Aden,  Juftice,  with  the  coneurrence  the  judgment  in  the  prcfent  cafe  pro* 

ttf  WiUcsand.AihbBrft,  Joftices,  fayt  fefledly  does,  but  upon  the  8th  feA« 

thus  ;   **l  Itnow  it  has  been  faid,  to  which  in  the  margin  the  reporter 

**  tl|at  ih4  kintJU  tU  paryh  htJ  rt"  refers  j  and  if  fo,  is  conrormablo  to 

**  ctiv*d\Jr9m  the  LAoiir  if  the  fau^  the  doubt  fuggefted  by  Mi.CAL»«o 

*«  *«r  it  tbe  reafon  of  gaining  a* let-  vott,  in  the  note.  00  the  cafe  qH 

^  tlemeot  in  i^     Bat  that  \%  not  Rex  v,  Hedfor, 
<(  (he |ru#  19«^ )   U «l(IV refidence 

If  3  an 
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Bfx  V,  gax  implied  contra^  do  tlaat,  ivhidi  in  exprcfs  and  direft' 
St.  GiL^r»  iQYTOs  he  could  net  do?  If  the  original  hiring  wcr« 
KApiMG.  ^Qj^fti-u^c^jygiy  iQ  b^  continued  throughout  xht  fecond 
year,  it  miglit  laft  for  twenty  years ;  and  parishes,  on 
fuch  a  cojiilruQion  as  is  contended  for  in  fupport  of 
thefe  orders,  might  be  burthened  by  retrofpefit  with 
families  from  whofe  labour  they  had  received  no  benefit 
We  are  all  of  opinion,  that  both  orders  ougiit  to  bt 
quafhed. — Rule  abfolutc. 

Increafe  of  gg  7 .  Rex  V.  Underborrow  and  Bradley- Flddy  Hilary  Term^ 

wages  upon  a  ^^^  ^^^,  ^  Cald.  6  C  — The  pauper  Tboma/m  Halhcad^ 
JrrTclS  ^i"g'^  woman,  being  fettkd  in  the  townilim  of  Under^ 
year,  on  ih«  day  harrsw  and  Bradley-ricld^  in  tlie  county  of  Ir^Jimoreland^ 
the  firft  hiring  by  a  derivative  fettlement  from  her  fatner,  was  hired  for 
foraycarcndcd,  one  year,  from  PHfii/untide  1770  to  JVhitfuntide  1771,  to 
i^t  a^Xr**  i>flii/W  Burrow,  then  an  inhabiunt  iH  the  faid  townlhip 
partih,^is  noc  ^^  Underharrow  and  Bradley^ FieU'i  for  tlie  yearly  wages  of 
foch  It^fcMti-  eighteen  fhillings  :  the  pauper  entered  upon  ner  fervke 
nuanct  of  the  accordingly,  and  fcrved  and  lived  with  the  faid  Daniel 
M^'ird'f  Si^rrow,  m  Undtrharrow  and  Bradley- Fieid,  under  tlie  faid 
rreTtiemcn?'  hiring,  tillthe  12th  day  of  May  following  1771  ;  when 
under  ir,  the  faid  Danul  Burrotv  removed  with  the  pauper  into  the 

5  c.  DourI.  townfliip  of  Strickland  Roger,  in  the  faid  county  oJF 
$oj,  *     IVeJlmorelandy  and  ihc  there  continued  for  fcven  days 

in  the  iaid  Burrovf%  fcrvice  ;  which  completed  iier  fervicc 
of  one  year  under  the  faid  hiring,  and  received  her  wages 
A  of  eighteen  Shillings;  and  then,  being  underage,  hired 

berfelf  again  to  the  faid  Daniel  Burrow  for  another  year, 
to  wit,  from  Whitfuntidt  1771  to  IVhttfuntlde  1772, 
for  the  yearly  wages  of  twenty-five  Ihillings ;  and* 
under  the  faid  lafl-mentioned  hinng,  continued  in  the 
fcrvice  of  the  hid  Daniel  Burrow,  in  the  faid  town(hip  of 
Strickland  Roger,  from  the  faid  ff^klt/uniide  1771  tiU 
Candlemas  following  ;  when,  her  faid  mailer's  goodf 
being  di  A  rained  and  fold  for  arrears  of  rent,  the  pauper, 
by  mutual  confent,  quitted  her  faid  fervice,  and  receiv^ 
her  wages  till  that  time. — Wilson,  J^filce,  and  Wood, 
0)ewed  caufe  in  fupport  of  thcfe  orders  ;  and  contended, 
that  this  cafe  was  diftinguifhable  from  that  which  wou]d 
be  relied  upon  on  tlie  other  fide,  Rex  v,  the  Inbahitants  of 
(4)  Burr.  8.0.  Crofcorfihe  (a)  ;  thit  here  <he  original  iettlcment  of  tl)e 
»s6-  pauper,  and  her  feitlement  at  che  time  of  the  hiring,  w^f 

*•  **'*•  *4^  jn  Underbarrtfw  :  that  as  (be  was  therefore  under  an 
incapacity  of  acquiring  any  new  or  original  fettlement  at 
IMeri^row^  (he  coul4  f\Qt  bav^  any  derivative   on^ 


ummBfiiGatcd  by  a  coBtii>uation>  evesi  if  it  had  cxifted»      ^'.*  * 

of  focb  firft  hiring".  tUat  Ui^re  was  ftiGh  a  contiixuatioa  ^»*»f«'»f*'' 

VjSMler  tbt^  firft  coatra£t»  an4  that  there  was  no  new  agree-    BMAxn-fr- 

meat,  w»s  iji  tbajt  cafe  exprefsiy  iUted  ;biit  that  here^      fikl». 

ilyt  firft  contrast  was  ftatea  tQ  hav^  been  at  an  end,  the 

W9gcs  redsi ve<i^  ai>d  a  new  ccMitrad:  for  a  new  coniideration 

Wa^  •'  s^tlier  i/s  it  ijf.  tj^is  cafe  ftated*  that  there  was  no 

fbafpci,  no  interval  between  the  two  hlriDgs  fo  as  to 

^eiFeat  tlicir  being  conneded  forthepurpofe  of  giving  a 

iiBCdf mcot :  fe  that,  added  to.  tlie  difference  of  wages,  it 

Wi^  to  every  in^Qit  the  fame  t^ing  and  miift  have  the 

&am  confeqitenccs  ts  a  new  engagement  with  a  new 

9)i^cr  •  in  the  faioe  manner  as  an  old  tenant  making  a 

Pev  igireenEient  for  reai,  £baU  no  longer  be  confidered  as 

lipkUng  from  jei^r  to   year  under  the  old  demile.— r 

C^HVii^Ci9  ChamBKEi;  «nd  HowAHTH,  in  fupport  of  the 

lUle  to  QDiiih  theprderS)  infifted,  tliat  ^s  to  the  objeAioii 

thftt  A  fe^ltieqiei^^  cpuld  Bot,  lender  tl>e  circuinilance^ 

flated,    be  c^ommunk^ted  in  tl)ie  fecond  parifh,  Ls£»  .«  > 

CbiefyHfi^cf^  in  R^xv.  Crofcombe^  which  was  tliroi^hont 

ta  pouit,  faid»  it  was  quite  indifferent  in  wh^t  parij^  the 

fcrvice  was^  if  it  was  th  fame  ftrvki :  tliat  jtlieftate  of  the 

afe  &ut  o.u^  the  argument  upon  the  mterval  betwec o  th« 

tWQ  hirings;    fpr,  tbat  upon  the  completioa  of  one 

jervice  then  to  be  beund  ^  fecond  quiil  «i^n  immidiatefy  ; 

tbai  %  upafoQi^ble  fps^ce  the  litw  wLU;alIaw  :  and  that^i 

di&oatiDUance  and  abfence  of  an  hour^  as  in  the  cafe  of 

Jle»  «!•  Fi/ehead  M^gdaUH{a)f  and  of  any  fpaoe  of  time  ^^^  ^^^  ^^ 

Vfil  excoeding  a  dayt  as  in  the  cafe  or  Rex  v.  E/lis^  ^i^^^^f^, 

fitld{^b)t  l>ad  bqcn  adjudged  infufiicient  to  defeat  a  feitle-       ^^ 

ineo$.**LoaD  Mansfielp.  The  point  is  fujly  fet^l«^»l!L^!^9^ 

and  we  are  all  very  dear>  that  this  was  a  cootiauaoce  of  ^ 

fi^  £mQ9  feryice  with  at)  incrtiafe  of  wages. 

3q8.  JUx  «.  JSagw$rthf  Eajlsr  Ttrm^  22.  Ge^.  3.  Cii/</.  ScnrSoe  imdtr«" 
179. — ^The  cafe  ibOea-^That  abqut  nine  weeks  before  »Mfiiie  for 
5^4^  Af/£Aa#/wi  178P,  the  pauper  w^  hired  '>y^*^'''^«i^>J^*^^ 


^im^,  of  Ratify  fprone  woek,  attwofljiUings  and  Tuppence  ^^p^. 
fir  week  w^s,  ^nd  continued  to  live  in  that  fervice  tag  itrrkn 

iO  the  ftid  frtHi^m  ffum't  houfe»  at  Ratkjy  by  the  wed^  under  anynuni' 

]ti^  Oit/  Afuhatlmfo^  and  received  her  waffes  every  week  i  ^^^  *^'["«* 
thatdiuring  that  time  (be  confidered  herfelf  at  liberty  to  3^,  * 
haartr  quitted  her  fervice  »t  the  end  of  any  one  wedc, 
gndto  hav<e  hired  berielf  to  any  oth.er  perfon :  that  at  faid 
Oid  Mkboibnas  1 780,  fbe  was  Kired  for  a  year  from  that 
Cyme)  ^nd  that  ihe  ferved  till  about  a  fortnight  before  the 
fpjlewing  Qld  Afjcbaelmati  when^   being  with   child, 

F  f  4  ib^  ^ 
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**» "•      ihe  was  defirons  to  conceal  the  knowledge  of  it  from  her 
B^woRTv.   naaftcr,  and  applied  to  her  mailer  to  leave  her  fervicc  ; 
and  they  parted  by  cOnfent,  and  he  paid* her  her  wages 
up  to  chat  time:  that  (he  was  employed  in  the  famf 
manner  during  the  time  Ihe  fcrved  by  the  week  as  under 
the  hiringafter  Mich^lmas. — Dayrell  {hewed  caufc in 
/upport  of  the  order  of  feilions ;  and  contended,  that 
though  the  old  rule,  which  was  univerfally  acknowledged 
to  be  the  true  as  well  a^  tliemoft  political  conftmiSion  of 
the  aft  of  parliament,  /.  e,  that  there  muft  be*  not  only 
an  entire  fcrvice  f6r  a  Vear,  but  that  fuch  Service  moll:  be 
lander  one  entire  hiring  alfo,  to  gain  a  fettlement,  had  by 
a  long  feries  of  later  authorities  been  overturned,  thd 
Court  ought  not  to  extend  a  principle  they  did  not 
approve  beyond  the  line  of  any  former  decifion  :  that  in 
■  every  cafe  wh  ich  exifted,  in  which  a  hiring  and  fei;yicc  f6f 
a^  broken  period  of  time  had  been  holdcn  to  conne£f  with 
a  fcrvice  under  a  hiring  for  an  entire  year,  fuch  broken 
(«)  s.'*9.      period  had  always  been  a  confiderable  portion  of  time. 
Will,  3.  c,  30.  and  in  no'inii;ancelefs  than  aquarter  of  a  year  :  that  the 
f'^  aft  in  its  very  terms  (a)  requires  a  continuing  and  abiding 

in  the  fcrvice:  that  if  the  Court  were  to  hold,  that  thefe 
words  were  fatisfied  by  a  hiring  for  a  week,  they  muft  alfo 
by  a  hiring  fora  day ;  and  it  would  confequently  bc  in 
the  power  of  any  mafter  in  twenty-four  hours  to  fettle 
in  bts  parifh  any  day-labourer  who  bad  worked  with  him 
for  twelve  months  :  that  the  ceremony  of  a  hiring  for  a 
a  year  was  in  ftich  cafe  the  only  rcquiiite :  that  however 

(b)  vide  T)Bw-  unlikely  it  might  be  to  be  frequently  aftcd  upon,  the  Court 
iMsoN,  Juftift^  wo\ild  not  think  fit  to  lodge  luch  a  power  fb)  in  the  hands 
In  the  cafe  of  ofmaftcrs  i  and  that  by  the  provifions  of  ftat.  5.  Eli%.  {c) 
Rex  V.  Wring,  y^g^kly  fervants  are  cbnfidered  and  put  upon  the  fame 
327*pi!'32^r  foo^'^ig  as  day-labourers.  But  in  what  view  foever  this 
»nd  Pag»,  '  might  bc  confidered  by  the  Court,  he  infifted,  that  the 
Ji^i9€t  in  the  order  itfelf  could  not  in  point  of  form  be  fupportcd  : 
C4re  of  Rex  v.  that  it  did  not  appear  \o  have  been  made  upon  proper  and 
aI?^!!^^  ^  fufficient  evidence  :  that  it  was  made  only  upon  exami- 
ph  3ij.  I  and  nation  of  the  premtfes  :  that  an  enquiry  generally  into  the 
THE  C^uKT,  fubje<ft- matter  is  not  enough  :  tliat  the  pauper  himfelf 
ifi  the  cafe  m^ft  bc  examined,  and  that  That  has  been  io  holden  in  the 
Krf*!^S^*"'*  cafe  of  Rex  v.  Wykci  and  Others  (./).^BtTLLER,  Juflic^. 
ame*^4«iH^.  ^^  cannot  be  necellary  in  all  cafes,  that  the  pauper  fhould 
pi.  385.  be  examined.     In  that  of  an  infant  of  tender  years  it 

(c)  c.  4.  f.  12.  would  be  impoffible.     There  is  no  fuch  general  rule  : 
{^d)  Trill.  1 1.  &  jy^  ^g  jQ  fjjg  j.jjC^  cited,  it  was  an  information,  -and  muft 

J738.^*iiidr.  therefore  have  goneloq  difFcfcnt  grounds.  The  jufticos 
Ijg/  '  probably 
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f  robablv  (/?)  had  rcfufed  to  hear  the  patiper. — I>AYREti.      *"  •• 

Still,  aj 'in  the  prcfcnt  cafe  the  patrper  is  not  ft  a  ted  to  be   b^^^^^^^*^ 

an  infant,  or  under  any  fuch  difability  as  would  prevent 

her  giving  material  evidence,  it  (hould  appear  that  Ihe 

had  been  firft  funimoned  ;  fhe  ought  to  have  had  notice, 

and  to  have  been  heard,   before  her  removal  ;  as  fhe 

might  have  produced  a  certificate,  or  Ihewh  other  fuffi- 

cicnt  caufe  why  (he  ought  not  to  have  been  removed. — 

Bdll£R,  Jujitce.    To  this  objeftion  an  anonymous  cafe 

in  Cemierbacb   {b)  is  in  point.     In  that  cafe  Holt,  (i)  Sailer. 

Qfiefjufiice,  fays,  if  it  can  be,  it  is  fit  it  Ihould  be  fo^  io.  WiU.  y 

but  rtot  abfolutcly  neceflary."— Be arcroft  and  G alley  ^*"*'^*  ♦'^•* 

were  in  fupport  of  the  rilk  to  qualh  this  order :  and 

Biarcroft  infifted,    that  with    refpeft  to    the    laft 

objeQioh,  even  if  there  were  not  a  cafe  in  point  in  his 

favour,  nothing  elfe  than  an  authority  dirediW  in  point 

againfl' bim  could,  in  this  ftage  of  the  buiinefs,  liavc 

induced  the  Court  to  let  it  prevail :  and  that,  whatever 

the  praftice  and  the  readieft  rule  in  general  for  invefti^ 

gating  the  faft  might  be,  a  difcretion  was  ftill  to  be 

exercifed  by  the  magiftrate  :  and  that  the  ftatute  did  not 

contain  an/  peremptory  direftion  to  examine  the  pauper : 

Ihat,  as  to  the  point  made  upon  the  faftsftated,  the  words 

of  Parker,  Chief  Jufticey  in  the  cafe  of  Rex  v.  the  Inhabit 

tants  ofBrightwell  (c)  applied  exaAlv,  and  muft  govern  (*)  Ante^pigt 

the  prefent  cafe  r  and  if  there  cxiued  any  decifion  in^i7»p^3S;« 

which  the  Court  h9d  holden  that  a  weekly  fervice  could 

not  be  coupled  with  a  fervice  by  the  year,  there  were  other 

ingredients  in  the  cafe  ;  and  it  muft  have  gone  upon  tlie 

pnhciple,  that  the  two  fervices  (d)  were  in  a  diiFerent 

(a)  It  wat  at  the  iaAanoe  nf  t  Kkdy  to  become  dn^seiible.— JV«ft 

fotftantUl  perfoo,    tbe   |Mif^    re*  iy  Mr»  C^ildkcott. 
mov«d,  againA  Wylcet,  an  inhabitant        (d)  Vide  Rex  tr,  the  InhaVltantt 

of  tbe  parilh  from  whence  the  re-  ef  Wrin^on,  ante,  page   317,   pL 

moval  was  made,  and  who  took  an  316.    and  Rex  v.  Inhabitants  oC 

examination  without  fommonrnir  tbe  Grendon   Underwood,    poft.    page 

party,  and  in  whieb    no  complaint  447.   pi.   400.    from  whence    the 

appeared^  that  the  party  was  likely  to  clear  inference  tens    to  be«  thai 

become  chargeable,  but  only  that  he  though  the  capacity  in  which  thf 

had  endeavoured  to  gain  a  fcttlement  (ervant    ^Gtt,    and    the   nature   of 

there  contrary  to  law,  and  then  fent  the  ferrSces  performed,   are  not  of 

the  party  to  two  other  joftiees  to  be  the  fame  denomination  or   genus* 

remoredL    This  the   other  jaftiee%  yet  if;  thraqghoot  tbe  whole  period  of 

did,  under  the  examination  taken  by  the  two  fervices,  the  paopgr  cond*    ^ 

Wykes.      The    information    went  nues  to  be  a  menial  Cervant,  and  part 

pfainft them  ail;  but againftWykes,  of  his  maAer^s  family,  fuch  fenricet 

•sthecafeftates,  principally,  not  on  wiH  in  point  of  law  conned,  and 

accoont  of  the  negleA  of  the  fum-  gitre  a  fc;tlemeiit«^>lVeif   ly  Mr* 

mons,  but  becauft  it  was  not  Aid  in  Caipiqott, 
|h9  fompieint,  that  the  party  wm 

charaAer, 
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Hf  X  V,      charaftcr,  and  not  fjufdem  genaris :  that  tlicrefore,  in  thf 

l^wo<tii.   jnj[^gLacc  of  a  day^latourer  or  otbey  workman,  not  an 

inmate^  as  tbefe  circumftances  made  the  whole  difference 

in  point  of  law«  the.  ill  confequenccs  pointed  at  could  not 

SQilibl]^  aride ;  but  that  the  prcient  wa(  the  cafe  of  a 
ome{lic>  a  menial  fervant,  and  it  was  e^prefsly  founds 
that  the  weekly  fcrvice  was  performed  while  the  paupec 
continued  ^o.Iive  in  her  mafter's  hoyle,  and  thax  during' 
the  {brvlce  0)e  was  employed  in  t;^e  (kme  manner  ai 
under  the  hiring  after  Af icbaeimas. -'--W  iLi^Es^  yuflUc 
{ftop^^ng  Galley).  The  qncftion  raifed Upoji  die  meritt 
IS  perfc£^Iy  clear ;  and  indeed  feems  to  have  beeii  yielded 
at  tli£  Imr*  The  pauper  did  not  live  in  this  family 
eccalionally^  or  work  under  their  directions  merely  as  a 
day-labourer  or  clxarwoman,  but  confiantly  as  a  iiiepi^l 
.  fervant,  and  employed  throughout  in  the  fame  (ervices : 
and  a  hiring  for  a  year  with  a  year's  fervice  in  the  wlioki 
and  tliat  of  a  (imilar  nature  throughout,  tlionch  it  ii 
made  up  of  feveral  hirings  (provided  there  be  jm> 
difcontinuauce),  gives  a  fettlemeut.  To  the  objectioa 
in  point  of  form  the  cafecited  from  Comberbacb  is  decifive. 
And  if  it  were  not»  I  ihould  have  no  difficulty.  We  acf 
to  prefume  in  favour  of  orders.  An  examination  of  thf 
premifes  is  an  investigation  of  every  faA  relevaat  to  thf 
|ubje£t :  this  cannot  be  but  by  means  of  the  teftuuony  of 
"  every  neceiTary  witnefs :  and  injailice  cannpt  liave  mw 

done  >  for,  as  this  cafe  went  ia  coiurfe  of  appeal  to  tfa« 
JTeflions*  had  there  been  an  actual  failure  of  this,  or  any 
pther  neceflary  evidence,  advanta^p  would  l^ve  been 
taken  of  it  upon  tlie  cafe  ftated. — Buixbr^    Jnfi^^f* 
Here  is  a  continuance  in  the  fervice  for  a  year :  and  it 
has  been  long  ietded»  that  where  tlie  fervice  extends 
throughout  tlie  year,  you  may  couple  any  number  of 
preceding  hirings  and  fervices  with  a  hiring  for  a  year; 
The  extent  and  duration  of  the  feveral  prefedmg  fcrvices, 
where  fuch  fervices  have  been  £milar,  have  never  been 
adjudged  to  vary  the  law  ;  but  diere  muft  be  one  entire 
fairing  for  a  year.    As  to  the  other  objeftion,  independent 
cf  the  authority,  where  it  is  doubtful  whether  an  order  if 
good  or  bad,  tue  Court  will  prefupae  it  good :  and  as  the 
^ttlement  may  be  made  out  by  ether  evidence,  and  i:annot 
always  by  that  of  the  pauper,  it  cannot  b«  indifpenfably 
nccefrary  that  (he  Aould  be  examined.    In  Rex  v.  Honitoih 
(»)  s«  po*.'    as   reported  by  Mr-  Bott^  (a)  the  prdej:  13  fet  out  at 
•^jLcmoval/'  l^rge,  and  Is  open  (b)  to  the  fame  obje^ion  »  hot  ncxn« 

{h)  The  form  of  the  ordpr  i«  tbat  **  wm^  m99  th  prmmjff  ^^99%^ 
cafe  wai  at  follows  I  **  And  whereas,  '*  faU  }|i  dices.  It  app^r«  o«^  v«, 
^  ppon>4yc  exawinacion  and  inquiry     «  and  we  accordipsly  adjudge  frc. 

,  fuch 
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■ 

fqch  was  taken.— Ashhurst,  Jtifiice^  concurring,  rule      R«»  ^• 
abfolutc,  order  of  feffions  qualhcd,  and  order  of  two  B^ovort*^ 
jttftices  affirmed. 

399,  Rix  V.  JVtnterfett^  Eqfler  Term^  23.  Geo.  3.  Cald.  ^^  •  ^«^«  ^ 
898.— The  cafe  ftatcs— That  about  three  years  aco  ^hcSly^hcU  w,2l 
Dauper  was  hired  at  Bamjley  Statutes^  which  are   held  a  ^i^n^  ©„  goingil^ 
jew  days  before  Martinmasy  to  Thomas  Oundfwortby  of  the  hU  fcmict  t 
townfhip  oiStaMurghy  for  one  year,  received  is.  for  his  "«»«*»  •^wr- 
Godlj>cnny,  and    was   to  have  three  guineas  for   his  J^*'^*'*  *^  ■*" 
wages :  tliat  that  very  night  of  the  hiring  the  pa^pcrfu^^^,^^ 
fdl  ///,  and  continued  iick   and    unable   to    go,  andhim,  butoo  At 
Jii  net  go. into  his  fervice  till  a  month  after  Martinmas  ; fervant't motbcr 
when  the  pauper  and  his  mother  went  to  the  mailer's  '"^y^ns*  >«  *>» 
houfc,  who  being  from  home  they  were  (hewn  to  his  wife ;  J]J^^J^  **2!d| 
who  complained,  that  the  pauper  had  not  come  to  hisbeJefttTcbe 
fervice  according  to  the  agreement,  and  therefore  refufedto  mailer,  he  u  left 
receive  him  :  whereupon  the  pauper's  mother  faid,  **  fVe '"  **»«  ftrvice, 
**  mufl  fall  it4o  your  will  for  wages^  and  taiewhatvou  ^^^^^^j^^^^ 
•*  allow  us ;"  and  left  the  pauper  in  his  fervice,  where  he  JJJj^,j  ^ 
continued  until  Martinmas  following ;  when  the  mother/mriv/nerer 
was  fent  for^   and  received  for  forty-eight  weeks  wages  commencet  ajk 
nftcr  the  rate  of  is.  2d,  per  week  ;  being  lefs  than  the  rate  ^^^  ^^^^ 
tftbe  original  wages  — Fearniey,  being  called  upon  by***'"^ 
^be  Court  to  fiapport  the  rule  for  quafhmg  the  order  oi 
feilions,  iniifted,  that  an  aftual  or  a  l^;al  fervice  for  4 
year,  with  an  inhabitancy  of  forty  days,  was  all  that  was 
neceflary  to  be  fhewnbere  for  the  purpofe  of  afettlement: 
that  the  payment  or  non-payment  of  the  entire  wages^ 
even  where  the  ground  upon  which  the  abatement  had 
been  iniilledupon  was  juft  and  warrantable,  could  makf 
no  difference,  if  the  mailer,  after  the  faft  upon  whicli  the 
objection  was  founded   had  happened,  continued  the 
pauper  in  his  fervice,  and  the  pauper  completed  his  year; 
that  this  was  (ettlcd  by  many  authorities  (a)  :  that  if  it 
weie  not  fo,  upon  any  fubfequent  difpleafure  conceived 
by  the  oiafler  a  poor  man  might  be  compelled  to  enngp 
in  an  cxpenHve  fuit,  or  relinquilh  the  earnings  of  hi) 
labour,  as  well  as  lofe  his  fettlement.    But  that  in  the 
prefent  cafe  the  point  made  on  the  other  fide  being  the 
uckne&  of  the  jpauper,  and  that  being  the  vifltation  of 
Qod,  bis  ficlmcis  could  not  be  imputed  to  him  as  negU<« 

{0)  Rex  p.  Inhabitants  of  Han-  was  dud  by  Aston,  JuftUt^  *<  As 

l«ry,  16.  Ot  %^.  Ceo.    ^.    1753.  ^  to  abatement  of  wagrs^  there  ara 

BofT.  8.  C.  3a.».  %c.  Md  in  the  cafe  <<  Ibteral  cafes  In  which  that  hat 

ff  ReK  V.  t)KlnhS>tuats  of  WcAer-  <*  b«n  Ipfaleii  t9  %pi^  netKhig.** 

h  mh  Pl«  J7*l  i^»  «*•  ^ 

gene* 
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Fkx  V.  gencc  or  default  ;  and  confecjucntly,  that  in  the  eye  of  the 
^iiiT*»sfcTT  Jaw  he  wds  as  mudi  in  the  fefvice  during  his  abfence  for 
fnch  a  caufe,  as  if  he  had  been  labouring  under  his  mailer's 
roof  :  that  under  thcfe  circumftances  to  have  deducted 
any  part  of  his  wages  withoiit  liis  agreement  would  have 
been  injuftice,  and  an  inju;-y  for  which  an  aft  ion  would 
lie :  that  it  was  equally  clear,  that  at  what  period  of 
fervice  an  abfence  happened  in  any  cafe,  was  perfcAly 
indifferent,'  if  the  fervant  was  received  again  i  but  tliat 
he  was  not  prepared  with  authorities,  as.  he  had  not 
cxpedVed  to  be  called  upon,  notfuppofing  it  poffiblc  that 
an  attempt  would  be  made  to  fupport  this  order  :  that, 
''"'*  when   the.  pauper  went  into   the  fcrvice,  tliough  his 

mother  contented  that  he  ftiould  lie  perfeftly  at  mercy 
with  I'efpeft  to  the  terms  upon  which  the  contraft  was 
to  be  continued,  yet  it  was  ftiU  the  fame,  and  no  new> 
contraft,  and  bound. by  the  fame  Godfpcnny  :  tliat  if  si 
^  fettlement  was  in  any  cafe  to  he  favoured  (and  it  was 

everywhere  faid  that  in  all  cafes  they  ought),  the  Court 
■would  not  fuffer,  and  that  contrary  to  the  intention  on 
'       '        both  fides,  a  favoured  riglit  to  be  defeated  hj  a  technical 
and  critical  interpretation  of  a  conceflion  made  by  an 
Ignorant  man,  in  a  cafe  in  which  the  juftice  as  wcil  as  thc^ 
law  was  ftrohgiy   with   him.     Bitt  that   there  was  no 
pretence  to  fay,  that  the  original  contraft  made  between 
the  boy  and  his  matter  was  by  this  talk  with  the  wife, 
and  general  fubmiflion  by  the  pauper's  niotber  on  his 
behalf,  annulled,  and  a  new  contraft  fqbftituted  :  that 
the  pauper  was  a  legal  or  conftruftiyc,  though  not  an 
aftual,  fervant,  from  the  firft  moment  of  the  year  in 
tvhich  he  had  originally  gontr^ftedtofcrye  :  that  to  take 
thequeftion  in  th^  oppofite  point  of  view,  Suppofe  tlie 
mother  of  the  pauper  had  in  his  pr^fijnoe  told  even  his 
mafler,  that  unlefs  the  bo'y  fhould  have  a  coat  into  th^ 
bargain,  or  fome  other  fmall  gratuity,  or  rather  generally 
fomethlngmore  (for  no  fpecific  abatcfpent  was  ftipqlatedii^ 
the  prefent  cafe"),  he  (nould  not  enter  upon  his  fervice  ; 
though  the  law  in  this  cafe  would  have  aided  the  maftcr, 
as  in  the  other  it  would  the  fervant,  was  it  gbnceivabld 
that  the  confent-^of  the  mafler  to  yield  this  indefinite 
fometh/ng could  beholden,  and  in  this  kind  of  tranfaftioi^ 
and  between  fuch  parties,  to  have  cancelled  the  fubfrfling 
contraft  ?  that  the  uniform  language  of  the  Court  had 
been»  tliat  in  thefe  kind  of  adjudications,  the  fubjeft  of 
which  were    the   parole  contrads  of  ploughmen  and- 
farmers  at  country  fairs,  the  rule  of  conftruftiou  ought 
more  cfpccially  than  in  ^nv  oth^r  tp-beplain  and  fimplc4 
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without  refinement  or  fubtlcty^  and  level  to  the  common  **«  *• 
"tanderftanding  ;  and  that  he  trulled  the  prefent  dcdiiion^*"*^*"*^^' 
Would  not  torm  an  exception  to  that  rule. — Lord 
Mansfield.  The  fervicc  had  never  commenced  under 
the  iirft  contraft :  if  it  had,  no  doubt  the  niader  mult 
have  fupported  him  in  hisficknefs.  But  that  is  not  th# 
qucftion  :  the  point  is,  that  the  agreement  aded  upoiji 
here  was  a  freln  agreement,  when  he  recovered  from  hU 
iicknefs;  and  tlie  beginning  of  his  fervice  was  then. 
Under  the  former  the  miftrefs  refufed  to  receive  him.  . ., 

Then  confidering  the  old  contraft  at  an  end,  the  a^uql 
fervice  was  but  for  eleven  months  ;  that  is,  to  the  Martin-- 
mas  next:  and  the  fubmitt;ing  to  the  abatement  of  the 
month's  wages  at  the  end  of  the  year  is  an  affirmance  of 
the  agreement  made  by  his  mother  ;  and  this,  as  refcind-  , 
ing   the   original  agreement,  deftroys  more    than    tlig 
legal  or  cjonjlru^ive  fervice ;  it  fliews  alfo,  that  there  was 
no  hiring  for  a  year:  fo  that  both  the  hiring  and  fervice 
maft   be    confidered    as    imperfeft    and   iiicfFcftual.— 
BuLLER,yf^/V/.     If  a  fervant  is  taken  ill  after  the  fervice 
has  commenced,  the  mafler  is  bound  to  fuppbrt  him, 
and  caiinot  turn  him  away  on  that  account.     But  it  is 
■not  true,  that  the  fervice  ocgan  under  the  firft  contraft. 
'I'hat  w^  executory.     It  was  made  fome  days  before 
Martinmas  to  commence  at  Martinmas  ;  and  in  faft  it 
never  commenced.     When  the  pauper  went,  they  made  a 
new  contraft^  and  under  that  his  fervice  commenced  {aj. 
— WiLLEs,  Juftlcey  concurring,  rule  difcharged,  and  or- 
der of  feffionsqualliing  the  order  of  two  juftices,  afHrmed. 
—Two  days  after,  on  thelaftday  of  Term,  Fearnle  v  faid, 
he  had  looked  into  the  authorities ;  and  begged  leave  to 
ftate  a  cafe  or  two  applicable  to  this  fubjeft  :  that  in  the 
cafe  of  Rexv.  the  Inhabitants  of  Hanhury  (If  J,  it  was  laid  f*'  '^^'^'    - 
down  byLRE,  Chief  Juftlce,  that  the  abfence  of  the  fer- "^Jj*  *^       '*• 
vant  in  the  beginning  does  not  make  any  real  difference  at  Burr,  s.c.  316. 
all :  iox fervice  has  not  been  taken  ftriftly,  though  hiring 
hkiyt — ^Loi^D  Mansfield.     Whether  at  the  beginning, 
middle,  or  end  of  the  term,  if  the  fervice  begins,  abfence 
is  the  fame  Mali  times  :  but  the  ground  th«  Court  went 
upon  was,  that  here,  under  the  hiring  for  a  year,  it  never 
began  at  all.— Fearnley.    That  upon  the  fubjeft  of 

.    («). Slender   fiirc«in(Unces    fiavt  them  would  or  would  iiot  conncA 

been  holdan  to  conflitute  the  differ-  for  the  purpofe  ofglvingafettlement, 

ence  between  contrads  with  refped  Vide  Rex  v.  Crendoo  Under wgod, 

CO  their  continuance  or  diflblution*  pofl*  pA|e44>7*plt40, 
m  decide  wbetber  fenriec^  Mader 

•die 
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R«x  ».      hot  a£lually,  ia  his  fcrvicc:   that  it  was  true,  that  tlie 
C«TK»DCKirN-ipa{^gj  ^^j  lervant  had  on  the  third  day  confented  t<^ 
r»Ew  OP.    avoid  the  contraft  ;  but  tliat,  as  they  had  agreed  again  on 
tlie  afternoon  of  the  fame  day,  this  could  not  operate  a$ 
a  difcontinuance;   as  it  had  been  fettled  in  tlie  cafe  of 
(i)  Ante,  page  Rex  v.  the  Inhabitants  of  Ellis  field  {q)^  that  there  can.  be  no 
4S4«  P'-  W*    fradtion  of  a  day :  that  it  was  there  faid,  that  the  cafe  of 
(i)  Ante,  page  Rex  v>  the  Inhabitants  of  Fifehead  Magda  'en  (b)  had  been  de-. 
442*  pt*  39**    termincd  upon  the  fame  principle:  but  that  at  anyratc  that 
cafe,  as  reported,  had  decided  that  a  temporary  fufpcnfion  of 
the  relation  of  mailer  and  fervant  for  no  greater  a  length 
(      of  time  than  that  of  the  prefent  cafe,  would  not  amount 
to  a  difcontinuance :   that,  as  an  abfence  with  leave  was 
equivalent  to  aftual  fervicc,  this  circumftance  diftin- 
guiflied  the  prefent  cafe  from  that  oi  Rex  v.  the  Ijthabitantj 
(i)  Ante,  pace  offVinterfctt^c) ;  inafmuch  as  there,  no  leave  having  been 
443.pl,  399-    g^^^">  thecontraft  never  commenced. — Bearcroft  and 
Wilson,  G.  argued  in  fupport  of  the  rule  to  qua(h  the 
order  of  fefFions  ;  and  Bearcroft  infifted,  that  though 
a  parting,  a  mere  abfence  for  an  hour  after  a  final  fet- 
k  tling  of  accounts,  would  not  difconneft  two  fervices,  yet 

there  muft  be  a  contrad  for  a  year ;  which  here  there 
was  not,  or  at  leaft  not  any  of  that^  defcription  under 
which  any  fervice  ever  commenced:'  and  that  even  it 
there  had,  the  fubfequent  hiring  for  lefs  than  a  year, 
undei:  which  only  the  fervice  was  performed,  would  not 
couple  with  a  contraA  which  was  not  ejufdem  generis  in 
every  fenfe  ;  being  not  only  for  different  wages,  but  in  a 
different  charafter,  and  with  a  view  to  (d)  employment  in 
a  very  different  fpecies  of  labour. — Wilsox,G.  con- 
tended, tliat  there  was  here  neither  a  hiring  for  a  year, 
nor  a  fervice  for  a  year  :  that  there  was  no  fuch  Iq^al 
hiring,  for  that  the  firft  contra^,  to  enter  upon  the  fer- 
vice three  days  after  Aftchaelmas,  could  not  be  fo  conii- 
dered,  the  abfence  flipulated  for  being  an  exception  fron^ 
the  original  contraft,  a  matter  of  right  and  not  of  dif- 
'  penfation ;  that,  where  a  fervant  ablents   himfelf  even 

without  cpnfent  during  the  term,  at  any  time  after  the 
contract  is  once  made,  it  may  be  purged;  but,  when  his 

(J)  It  has  InSwd  been  holden,  comraAs  was  difregarded ;  and  THf 

Ihat  hSringi   not  rpfJtm  geMtris,  as  C\  u  a  T    were     of    opinion,    thar, 

a-  weekly  and  a  yearly  hiring:,  will  whera  the  fervioes  were  the  ramr, 

not  conncA;  Rtx  v.  Wrington,  antCf  and  onder  each  Mriog  the  Awafit  a 

page  327,  pi.  326.:  but  in  the  cafe  menial  fervant,   tw«  hiiiASS.n>*5^^ 

of  Rex  V.  B^gworth,  ante,  page  43,9.  be  conoe^ed« 

pl«  398.  this  difference  in  the  two  / 

•fitte 
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title  to  abfent  himfelf  is  made  part  of  his  contrad,  it      Acx  «. 
cannot.     That  though  the  exercife  of  authority  in  aG«i«iooKUK* 
mafter  may  be  matter  of  difcretiony  the  power  of  coer-     ">»»^o«»» 
cion,  the  right  of  controuling  his  fervant^  muft  attach 
upon  every  inftant  of  the  term  to  conftitute  a  legal  fer- 
vicc ;  and  that  here,  on  the  contrary,  the  very  terms  of 
the  contrad  created  an  independence  in  the  iervant  in- 
confiftent  with  the  very  nature  of  the  relation.     He  alfo 
infilled,  that  there  was  no  fervice  for  a  year :  that  the 
whole  Conciufion  to  be  derived  from  the  authorities  of 
Rex  V.  Fifehead  Magdalen{a)  and  Rex  v.  Elli%ficld{b)  cited  (4)  Ante,pas« 
On  the  other  fide,  was,  that  a  fhort  interval,  by  whicli  ge-  423. 
nerallv  the  fubfiftence  of  a  relation  between  parties  might  W  Ante,  pagt 
be  fufpended,  or  in  very  ftri&nefs  be  faid  to  have  cealbd,  434«  P>-  395* 
would  not,  as  applicable  to  the  relation  of  mafter  and 
fcrvant,  be  confidered  fo  todifunitc  and  fever  two  fervices^ 
aifualh  commenced  under  a  renewal  of  fuch  relation,  as  to  ^ 

abolim  ail  claims  confequent  thereon  and  prevent  a  fet- 
tlement  But  that  in  this  cafe  there  was  no  commence- 
ment of  t\\c  firft  fcrvtce  at  all :  that,  before  it  commenced, 
a  total  end  by  mutual  agreement  was  put  to  the  contraft 
upon  which  it  was  founded :  that  it  is  therefore  the  cafe 
of  a  mere  nakea  \\\nng^  without  any  fervice  whatfoever  un- 
der it;  a  thing,  to  ufe  the  language  of  Mr.  JusticeBul- 
LER  in  the  cafe  cited  of  Rex  v.  fVinterfett  (f),  executory  ^^j  ^nte,  paje. 
only :  that  fuch  an  executory  contract  for  a  vear  could  443.  pi.  39^^. 
not  (and  had  not  in  any  inftance  been  fo  holden)  be 
coupled  with  a  fubfequent  fervice  under  a  contraft  for 
lefs  than  a  year:  that  this  therefore  brought  tlic  prefent 
cafe  diredly  within  the  letter  as  well  as  the  principle  of 
that  o{  If^tnter/eity  from  which  it  was  impoffibleto  diftin- 
guifti  it. — Lord  Mansfield.  It  is  lamentable,  that  the 
poor  laws  fhould  have  produced  fo  many  decifions,  each 
of  them  going  upon  their  own  clrcurauances.  In  this 
cafe  it  is  cxprcisly  ftated,  that  on  the  Friday  hciorz Michael- 
mas-day  the  pauper  was  hired  for  a  year  from  Michael-- 
mas.  It  is  then  exprefsly  ftated,  that  they  ftood  in  the 
relation  of  mafter  and  fcrvant  from  Michaelmas  to  Michael*- 
mas.  If  fo,  it  would  be  repugnant  to  fay,  that  this  was 
Hot  a  hiring  for  a  year.  The  cafe  itfelt  contradiSs  the 
idea,  that  it  was  a  hiring  from  the  JVednefday  aftef 
Michaelmas.  Then  the  abfence  was  matter  of  indulgence 
on  the  part  of  the  mafter ;  and,  whether  revocable  or 
not,  is  fo  Common  in  thcfc  tranfaftions,  and  fo  rcafonabte 
upon  the  commencement  of  a*  fervice,  that  it  never  has 
been  confidered  as  impeaching  or  affcftin^;  the  validity 
of  a  contraft.  But  under  all  the  circumftances  I  coufider 
it  as  an  indulgence  which  the  mafter  might  revoke :  what 
Vol.  II.  G  g  paffcd 
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Rfx  V,       pafled  upon  the  TVedmfday  was  a  converfation  refpeding 

^".V'rwwd.'''  ^'^^  difFcreiit  kind  of  labour  in  which  the  mailer  then 
propofed  to  employ  the  fervant.     The  fervant  gives  up 
his  objcdion ;    the  mailer  betters  his  wages ;  and  the 
fervicc  goes  on  and  is  completed.     It  feems  therefore  to 
be  a  hiring  and  fervice  for  a  year,  without  any  interrup- 
tion on  account  of  the  fhort  difagreement. — Willes, 
(fl)  Ante,  page  JhA^^^*  The  cafe  of  IVtnterfett  {a)  is  very  different  from  the 
443.  pi.  399.   prefent.    There,  after  an  abfence  of  a  month,  the  miflrefs 
refufes  to  receive  the  fervant  without  a  new  contrad ; 
under  which  the  fervant  fubmits  to  make  acompenfation 
to  the  mailer  for  loft  time  during  his  abfence:    here  on 
the  contrary  the  mafter,  having  difappointed  the  fervant 
of  the  fervice  intended,  makes  a  recompence  to  the  fer- 
vant by  giving  him  another  fervice  and  additional  wages. 
Nice  diftinftions,  fubtilties,  muft  not  be  admitted  to  de- 
prive a  man  of  his  fettlement.     As  to  the  reft,  as  the  whole 
was  the  tranfa&ion  of  a  day,  this  cafe  feems  to  be  go- 
verned by  that  of  Ellisfield ; .  where  the  Court  would  not 
allow  of  the  fraftion  of  a  day. — Buller,  Jujiice.  Whe- 
ther in  this  cafe  there  was  a  fufficient  fervice  or  not  de- 
pends upon  the  hiring.  The  whole  therefore  turns  upon 
the  firft  queftion  made,  Whether  here  is  a  hiring  for  a 
year  ?  for  if  there  was  not,  there  could  be  no  valid  fer- 
vice for  a  year.    That  qiieftion  then  depends  upon  the 
terms  of  the  contraft  :    and  in  this  as  in  all  other  con- 
trads,  by  the  univerfal  rule  of  expounding  them,  all  the 
words  muft  have  effeft  given  them,  if  poffible.     Now  the 
whole  of  the  argument  on  the  other  lide  turns  on  giving 
only  pirt  of  them  elFeft.     The  cafe  ftates  exprefsly  a 
hiring  for  a  year  ;  andifyouconilruetheconduft  ofthc 
fervant  in  not  coming  into  his  fervice  till  the  fVednefday 
'as  an  z(k  of  right,  founded  upon  an  exception  in  the 
original  c'ontrad,  you  overturn  that  contraft;  whereas 
by  conftruing  it  as  a  licenfe  or  difpenfation,  you  give  ef- 
feft to  the  whole.     If  then,  after  the  hiring  for  a  year, 
which  is  exprefsly  ftated  in  the  cafe,  the  leave  of  abfence 
was  given,  abfence  by  leave  is  the  fame  thing  as  fervice. 
Upon  the  ground  that  the  fervice  here  never  commenced, 
the  cafe  of  Wtntcrfitt  has  been  relied  upon ;  but  does  not 
apply.     In  that  cafe  the  pauper  did  not  go  to  his  place 
till  a  month  after  his  term  commenced,  and  never  fent 
any  notice  why  he  did  not  go.     There  did  not  appear  to 
have  been  any  communication  of  any  kind  between  his 
mafter  and  the  pauper  during  all  that  time,  much  Icfs 
any  intimation  of  his  illnefs  and  inability  to  come: 
neither  did  it  appear,  at  the  time  of  the  new  contrail 
being  entered  into,  that  he  infifted  upon  or  any  way 
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brought  forward  this  pica.    Therefore,  though  the  aft     *  Rex  v. 
oi"God  difcharges  the  obligation  of  aftual  fervice,  it  didG^^NDON  Un- 
not  appear  at  the  point  of  time  to  beldoked  to,  the  time     d^^woo«^« 
when  the  firft  contraft  was  refdinded,  that  the  Cafe  came 
under  that  rule.     It  follows,  that  the  pauper  was  there 
hired  for  eleven  months  only,  and  that  no  annual  fervice 
ever  commenced.— Rule  difcharged,  and  ordet'of  feffionSj 
quaihing  the  order  of  two  juftices,  affirmed* 

401.  Hex  V,  Sulgrave^  Eqfier  Term^  Hf.  Ged.  3.  i.  Terrn  If  a  fcnrambe 
lUp.  778. — The  pauper,    fubfequent  to  his  gaining  jt  hired,  and  fimr* 

*  fettlemertt  at  Sulgrave,  was  hired  the  latter  end  of  Ndvem-  ^^kZlZl;, 
her  1785  to  Jcnas  ff^elch  of  IVdrmlelghtbn  till  Michaelmds  and  before 
then  next  at  61.  los.  wages.     Two  or  tht«e  days  before  Mkhatlmai  day 
Michaelmas  the  mafter  offered  "him  the  like  fum  for  the  h»«roafter  offers 
year  enfuing,  which  the  pauper  did  not  think  fufficient.  |^om'Mlw.  - 

*  On  Michaelmas^day  the  maftet  offered  him  feven  guineas;  J^^  f^  ^jeal 
and  tliey  had  agreed  for  wages  all  but  the  expence  of  at  certain 
wafhing.     The  fervant  had  no  intentibn  of  leaving  his  wages,  towhich 
mafter,  and  he  believed  his  mafter  had  no  intention  of  *^*^^*  "'*' 
parting  with  him.     He  continued  in  his  matter's  houfe,  mains  in  the" 
and  did  what  was  to  be  done  as  ufual,  but  without  aiiy  houfe  tin  the 
obhgatjon,  lodged  at  his  matter's  houfe,  and  did  not  tc-  fecond day  afttt 
move  any  of  his  clothes,  or  offer  himfelf  to  any  other  Mkba*irhai^ 
matter,  nor  did  liis   matter  fcek  after  another  lervant.  ]^fua^'"nd'thA 
He  thought  himfelf  at  liberty  to  have  left  his  mafter  if  accepts  the 
any  better  hiring  had  offered.     He  did  not  agree  with  his  offer,  and  itisz% 
luafter  oa  this  day  ;  but  the  day  next  but  one,  being  thfe  M*^  of  the 
fecond  day  after  ATichaelmass  the  pauper  agreed  to  accept  y«n  ihc/rrt^,« 

^1       /.  •'      .    •  \pcr\\'r\  under  the  lat- 

ilie  if^yfc^^  guineas  as  before  offered  him  tor  the  year  en-  ^^  firing  com- 
fuing.     He  did  not  expedt  that  his  wages  were  to  be  due  menccs  on  the 
on  the  following  Michaelmas^  but  at  the  expitation  of  MUhaehtas^ 
the  year  from  the  day  he  agreed  with  his  mafter  to  accept  ^'^J'jand  may  be 
the  fcveri  guineas :  and  he  continued  in  the  fervice  till  J^'^^^^  fbrvice 
the  ff^bitfuritide  following. — Galley,  in  fupport  of  the  foas  to  gain  a 
or'der  of  feflions,  contended,  that  the  two  ferviccs  at  fctilcmcBi. 
Jf^ormUlghton  could  not  be  coupled,  becaufe  there  was  a 
chafm  for  a  day.     This  queftion  depends  upon  the  con- 
ftruftion  of  the  8.  &  9.  /F/7/.  3  c.  30.  which,  being  an 
explanatory  ftatutc,  cannot  be  extended  beyond  the  words 
of  it.     Although  It  has  been  determined  that  a  fervant 
may  gain  a  fcttlement  by  liiring  and  fervice  under  that 
ftatute  if  he  continue  in  the  fame  fervice  dtiring  a  year, 
though   it  be  not  performed  MniiQt  l\\Q  fame  hiring^  yet 
the  Court  has  always  been  ftrift  in  requiring  a  conti- 
naation  of  the  fame  fervice.     And  if  there  be  an  inter- 
rupiign  between  two  ferviccs  even  for  an  inftant,  they 
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Rix  V.      cannot  be  joined  for  the  purpofe  of  giving  the  fervant  a 
SutcEAYf.    fcttlement.     In  tlie  cafe  of  Rex  v.  Fifehead  («),  where 
(a)  Burr.  s.  C.  the  pauper,  after  quitting  his  mafter's  fervice,  returned 
1(6.  Ante«page  on  thc Jame  day  and  entered  into  a  new  contract,  it  wa» 
4*3>  pl-  39*«     holden  to  be  no  difeontinuance  of  the  fervicc>.  becaufe 
there  can  be  no  fra£lion  of  a  day.    But  in  Wijhfwrd  r. 
(V)  Ante,  page  BretfordiJ})^  where  the  fervant  returned  to  his  mailer  the 
417,  pi.  386.    day  after  he  had  left  his  fervice  and  made  a  new  agrees 
menty  it  was  determined  that  the  pauper  did  not  gain  « 
fettlement,  bccaufe  there  was  an  interniptioix  bctwcerv. 
the  two  fcrviccs.     It  appears   therefore,  tliat  the  party 
muft  be  in  the  capacity  of  an  hired  fervant  during  tl^ 
whole  period  of  a  year.     Now  it  is  ftated  in  this  cafe, 
that  on  Michaclmas'day  the  pauper  did  not  agree  witli  hi« 
mafter,  but  tlie  next  day  but  one  afterwards  he  did  ;  fo 
that  he  was  not  in  the  capacity  of  an  hired  fervant  the 
day  after  Muhaelmas-day.     And  though  he  continued  to 
work  for  his  mafier  during  that  interval,  yet  the  fervice 
of  that  time  was  not  of  fuch  a  nature  as  could  be  joined 
with  the  preceding  and  fubfequent  ones ;  for  the  pauper 
ferved  that  time  without  any  obligation:  and  hirings 
(tf)Rexv,       which   are  not  ejufdem  generis^  cannot  be  coupled  (r). 
Wrington,antc,  The  agreement  on  the  Michaelmas-day  cannot  be  confi- 
P^e  327.  pJ,    ^eicd  to  be  conditional  in  the  firft  inftance;,  io  as  to  be- 
^*  come  abfolutc  by  a  reference  from  tlic  time  when  the 

contraft  was  completed  ;    becaufe  it  ia  exprefsly  ftated. 
»that  tliey  did  not  agree  at  that  time.    As  to  the  pauper's 
having  no  intention  of  leaving  his  mafter,  it  has  beea 
repeatedly  determined  that  the  apprehenfion  of  the  pau-^ 
{d)'^tTLv,       per  is  pcrfeftly  immaterial (^). — Dayrell,  r^;!//-*,  ir¥- 
King's  Noiton,  fifted  that  all  the  requifites  of  the  ftatutc  were  complied 
an»,pagc  359.  -with,  becaufe  there  was  a  hiring  for  a  year  and  a  fervice- 
^  It^A  nc"  ^^^  *  y^^^'     ^^  cannot  be  faid  tliat  there  was  any  difcon« 
ante, page  369.  tinuance  of  the  fervices,  becaufe  the  cafe  ftates  that  the 
pi.  35p.    R«  pauper  did  not  depart  from  his  mafter's  fervice:  he  not 
V,  Buckley       only  continued  in  the  fervice,  but  he  had  no  intention  of 
Denham,  »ntc,  j^^ving  it,  neither  had  the  mafter  any  intention  of  turn- 
ao!  and  Rex  ^^Z  ^^^^  away.    The  pauper  did  not  ccafe  to  continue  in 
♦.Birniinsham,  his  matter's  fervice,  becaufe  the  contraft  was  not  com- 
Cald.  81.         pletcd  till  the  fecond  day  after  Michaelmas^  fiiKe  it  is  fta- 
ABi©,page376.  tej  that  he  was  in  actual  fervice  and  worked  during  that 
interval.    And  fuppofing  no  new  contraft  at  all  had  been 
made,  the  fervant  might  have  maintained  anaftionagainft 
the  mafter  for  his  fervice  on  a  quafttum  meruit.     All  thofe 
cafes  where  the  fervices  have  not  been  coupled,  have 
turned  on  a  difeontinuance  of  the  fervice.     In  Rex  v, 
Fifehead  there  really  was  an  abfence,  for  the  fervant  went 
away  j    and  even  there  the  Court  held  it  was  no  difcon- 
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f  nuance.   .  And  as  to  the  cafe  of  Wtjbford  v.  BrAfordy      R««  v. 
there  was  clearly  a  difcontinuance,  for  the  fervant  went  ^vtci^Tj. 
away  and  aftually  left  the  mailer's  fervice. — Ashh-urst, 
Juftice,     I  think  this  was  a  good  fervice  in  ff^orm/eighton 
according  to  the  authority  of  all  the  cafes  cited.    All  that 
the  ftatutcs  require  is,  that  there  fhall  bea  hiring  for  a  . 
▼ear,  and  a  continuance  in  the  fame  fervice  for  a  year. 
Now  the  cafe  fiates,  tljat  in  November  1785  the  pauper 
was  hired  to  ferve  till  the  Afichaelmas  following ;    that 
two  or  three  days  before  Afichaelmas  the  mafler  offered 
him  the  fame  wages  for  the  next  year ;  that  on  Michad^ 
hias'day  he  oflfered  him  feven  guineas,  and  .that  on  the 
fecond  day  after  Michaelmas  tlie  pauper  agreed  to  accept 
the  feven  guineas  which  had  been  before  offered :  it  is 
fnrtlier  dated,  that  the  pauper  had  no  intention  of  leaving 
his  mafter,  and  that  he  did  all  his  mafter's  work  as  ufuah 
And  though  he  thought  himfelf  at  liberty  to  leave  his 
maftcr*s   fervice  on  the  Michaelmas -day^  and  thiit,  whei% 
he  agreed  with  his  matter  the  fecond  day  after  Aftchael- 
tnasy  lie  confidered  that  the  year  was  to  be  computed  from  ^ 

that  day,  yet  there  was  a  good  hiring  and  fervice  for  a 
year.     If  to,  the  only  quettion  is.  Whether  there  was 
any  difconti nuance  ?    It  appears  from  the  cafe  that  there 
.was  not ;  for  the  fervant  continued  in  the  fame  capacity ; 
he  did  his  work  as  ufual ;  and  if  he  had.  continued  to 
lervc  for  half  a  year  without  entering  into  any  new  con- 
tra£k,  he  would  have  becii  entitled  to  a  compenfation  for 
fuch  fervice;  the  law  would  have  implied  that  he  con- 
tinued under  the  former  agreement,  and  would  have 
meafured  his  damages  by  his  former  wages.     Then  he 
muft  be  taken  to  have  been  in  the  capacity  of  a  hired  fer- 
•varit  during  that  time,  .  This  is  like  the  cafe  of  R€x  v. 
Crofcomhs  (a) :    there  the  pauper  was  hired  to  Dr.  Lucy^  ^a)  Poft.  r«53 
who  lived  in  St.  jindrews^  for  a  year,  and  he  continued  463.  ph  41^ 
with  bis  matter  a  quarter  of  a  year  longer  without  com- 
ing to  any  new  agreement,  when  he  removed  witli  his 
matter  into  the  parifh  of  St.  Cutbhert^  where  he  conti* 
nued  fix  months*    There  was  a  fufficient  continuation 
of  the  fame  fervice  fo  as  to  give  the  fervant  a  fettlement 
in  St.  Cuthhert.     In  that  cafe  the  fervant  was  as  much  at 
.  liberty  to  quit  his  mafter's  fervice  after  the  firft  year,  as 
the  pauper  m  this  cafe  was  on  the  Michaelmas-day'^  and  it 
might  as  well  have  been  faid,  that  in  that  cafe  there  was 
not  a  continuance  of  the  fame  fervice:   but  tliere  the 
pauper  gained  a  fettlement  by  his  fervice  in  St.  Cuthbirt. 
The  caics  which  were  cited  dp  not  apply ;  for  one  was 
determined  on  the  ground  of  there  bemg  no  fradion  of 
a  day,  and  in  the  other  there  was  a  total  difcontlnuance 
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R?Jc  V.       of  the  fervicc;  and  though  the  fervice  was  only  difcon- 
SplgravI.    tinued  for  a  day,  it  could  not  be  coupled  with  the  fub(e-< 

?uent  one  fo  as' to  give  the  pauper  a  fettlement. — Grose, 
^uji\cf.  I  agree  with  the  counfel  who  argued  againft  the 
rule,  thattwo  fervices  cannot  be  joined  if  there  be  a  chafm 
between  them,  or  if  they  be  not  ejujdem  generis :  but  in 
the  prefent  cafe  there  was  no  chafm,  and  tlic  fervices  were 
ejufdcm  generis,  Firft,  As  to  the  fuppofed  interruption  : 
it  is  Hated,  that  the  pauper  was  hired  from  Navember  tilt 
the  Michaelmas  following,  and  that  on  thtMicbae/mas-day 
his  mailer  offered  him  feven  guineas  for  the  next  year, 
which  he  did  not  agree  to  accept  tilt  the  fecond  day  after 
Michaelmas :  but  I  think  that  the  moment  he  agreed  to 
take  the  feven  guineas,  he  confented  that  the  year  fhould 
commence  from  the  Michaelmas-day,,  when  the  offer  was 
firft  made.  Then  a$to  coupling  the  fervices :  it  was  de- 
termined foon  after  the  painng  of  the  flatute  of  8.  &9. 
^i//.  3.  c.  30.  in  the  cafe  of  the  Inhabitants  of  South  MoU 
(a)  Aste,  page  '^^^  {^U  that  a  fervice  for  half  a  year  under  a  hiring  for  a 
^i^.  pi.  384.  year  might  be  joined  with  a  fervice  for  another  half  year 
under  a  hiring  for  half  a  year,  becaijfe  they  were  ejujdem 
generis :  fo  here  the  firft  hiring  and  fervice  firom  Novem" 
'her  till  the  Michaelmas  following  may  be  coupled  with 
the  fubfequent  one,  as  they  are  both  of  the  fan^c  naturp« 
—Rule  afafolute* 


X,  Of  fervice  in  different  places. 


If,  under  a  hi-  402.  Reic  V.  J/htoHy  Trinity  Term^'iT..  Ann.  '  MSS.'^ 

rnjt  for  a  year,  The  pauper  was' hired  for  a  year  in  the  parish  oi  Afauy 

iLf  ftrvant  whe^e  (he  ferved  for  half  »  year,-  and  then  the  noafter  and 
yca^iV  cne*pa-  ^^  temoved  to  the  parifli  of  Patfhitllxo  another  farm,  wJiere 

rini,  and  iiicn  Ihe  continued  the  reft  of  they^ar. — F akkek,  Chief  yufice. 

rrmores  with  Before  %hc  making  of  the  13.  &  14.  Car,  a.  no  perfon  was 

h!smaftcr,»nd  ^emoveable,  nor  by  that  ftatute  after  forty  days  arecx- 

fcrves the  otiK^r  j^^^^    j^^^  ^y  the  3,  &  4.  ff^ill.  ^  Mary,  fuch  forty  davs 

h-ilf  year  in  an-  ^  ,  -^    ^  j  ^  .•       •  •  •  1  •   ."^        'n 

pthcr  pariHi,  ^^^  ^^  be  computcd  from  a  notice  m  writing,  which  muft 
he  gains  a  fct-  be  publifhed  in  the  church.  All  this,  however,  extended 
element  whpre  only  to  fuch  perfons  as  were  removeable.  But  a  fervant 
the  M  ^^'ty  coming  into  a  parifh  with  his  mafter  is  not  removeable. 
ays  are  crv    ^  ^^^^  ^^  ^^  ^  ^  ^i//,  ^  jMary  goes  on  to  make  a  farther 

S.  c.  rJcy,  provifion,  that  any  unmarried  perfon,  &c.  being  lawfully 

?^^'  hired  into  any  parifh  for  a  year,  fuch  fervice  fhall  be 

^.  c.  Sett.*  adjudged  a  good  fettlement.     As  it  ftood  upon  this  aft, 

R?«^»  aj'  tlierc  was  a  ^tf^r^  wh^t  was  tlic  meaning  of  the  worJs 
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"  fuch  fcrvice  j"  whether  fuch  fervice  fhould  relate  to.  the  Rbx  v, 
contraft  for  a  year  or  to  the  forty  days.  But  the  8.  &  9.  Ashtps. 
IFiU.  3.  clears  up  that  point,  that  the  words  **  fuch  fer- 
*•  vice"  were  to  relate  to  the  contraft,  and  to  prevent 
perfons  running  away  from  tlieir  fervice,  but  it  cannot 
relate  t6  the  forty  days.  So  that  if  a  pcrfon  is  hired  to 
a  mailer  in  one  parifli,  and  goes  with  him  and  ferves  him 
forty  days  in  one,  and  goes  with  him  Into  feveral  others, 
and  ferves  forty  days  in  each,  and  ferves  his  mafler  for 
one  whole  year,  that  parilh  in  which  he  continues  laft 
for  forty  days  before  the  end  of  the  year,  fhali  be  the 
place  ox  his  fettlement :  but  if  he  runs  away  from  his 
matter  duringthefpace  of  that  year,  he  gains  no  fettlement 
at  all.  And  the  reafon  why  the  forty  days  refidence  gains 
a  fettlement  is,  becaufe  he  comes  there  with  his  matter) 
and  you  cannot  remove  him  or  her  from  his  or  her  maf- 
ter }  and  therefore  being  once  fo  far  fettled  that  they  can- 
not be  removed,  that  is  accounted  a  fettlement.  It  would 
be  the  hardett  cafe  imaginable  upon  fervants  who  come  to 
London  with  their  matters,  and  live  one  half  of  the  year 
in  London^  and  the  other  half  in  the  country,  to  be  in- 
capable of  gaining  any  fettlement  at  all,  which  can  be 
done  upon  no  other  conttruftion  of  tlie  ftatutes. — By 
THE  Court.     The  fettlement  is  at  Pat/hall  i^a).  ^^j  Poor'tSct* 

Cleaienty23.    Fol.  110.    Fort.  3o8« 

403.  Rex  V,  Elder/ley y  Mich.  Term^  4.  Geo.  I.  Af55.-^  If  a  fervant  be 
^.  hired  himfelf  for  a  year  to  be  warrener  in  the  parifli  ^^'f***  ^  two 
of  Elderjley  in  a  warren  there,  to  joint  occupiers  of  it,  J"****"  'JJ.^J- 
who  lived  in  two  parifhes  diftant  from  the  parifli  of|,^fl^3|}*befet ' 
Elder/ley.     He  dieted  and  lodged  for  eight  weeks  with  one  tied  where  ho 
of  the  occupiers  (and  for  the  rett  and  latt  part  of  the  lodges, 
time)  in  the  warren. — Per.  Cur.    His  fettlement  is  in 
Elderjley. 

404.  Feyerjham  v.  Gravenncy^  Trinity  Termy  5.  Geo.  i.  Ifa  houfeAand 
Fort.  221. — A  maid  was  hired  for  a  year  to  a  matter,  and  two-thirds  in 
ferved  for  a  year.     The  houfe  ttood  in  two  parilhcs.  In^^e^hwf^ 
The  matter  lay  in  the  parifli  oi  A.  and  all  the  fervice  was  j^e  parifti  ofi, 
done  to  the  matter  in  J.   but  the  maid  lay  in  t!ie  parilh  ifa  hired  fcr- 
of  B.  in  the  fame  houfe. — The  Court  referred  it  to  vant  lodges  in 
Eyre,  Juftice,  on  the  affizes ;  and  he  conferred  with  two  ![^!'  part  which 
pther  Judges,  and  all  three  were  of  opinion  tiiat  flie  was  gj", ,  fcitle- 
ftttjcd  in  B.  where  the  maid-fervant  lay,  mem  there. 

S.C.Folcy.ijS, 

G  g  4  4^5-  ^^* 
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A  fervant  hired  405.  Rex  a.  St.  Peter* s  in  Oxford-^  Trinity  Term^  8.  Ged,  I . 
^'od  ^xnLt  ^^^^y  1 93-— Cafe  ftatcs,  That  the  pauper  Mary  Norris 
pari^wiio^s'^*^  hired  at  Chriftchurch.,  an  extraparochial place  m  Oxford^ 
wtth  ber  mif-  Oil  thc  i6tb  May  1717  for  one  year,  to  Mrs.  Cookey  who 
trefs  into  ano-  ^hen  lived  and  ever  fincc  hath  hvcd  with  hfcr  fon-in-law 
fher  parilh,  j)^^  Clavering,  canon  of  Chriflchurch  College  aforefaid,  as 
merely  on  a         fojourner  or  boarder  :  and  continued  in  her  fervice  tlicrc 

vifit,  gams  a  ret-    .•'  •'  ,  %       r  •        1       r  1 

tlement  by       ^"*  thc  month  of  ■  in  the  lame,  year;   when 

fcrving  xhe  laft  Mrs.  Cooke  Went  upon  a  vifit  to  her  fon  Mr.  Freeman  in 
forty  days  in  thc  parifh  of  Fawley  aforcfaid,  where  (he  continued  three 
t«ch  p^riih.  months  upon  thc  faid  viiit,  and  her  faid  fervant  Mary 
Norris  was  with  her  at  the  faid  Mr.  Freeman^Sj  and 
continued  there  in  her  fervice  all  the  three  months  ;  at 
the  end  of  which  the  miftrefs  returned  again  to  Cbrtji^ 
church  aforefaid,  and  there  the  year's  fervice  expired,  flie 
leaving  ferved  her  miftrefs  thc  whole  year  in  purfuance 
of  the  firft  hiring. — Mr.  Fazakerly,  The  qucftion 
is,  Whether  tliis  Mary  Norris  gained  any  fettlement  in 
Fawley  Courts  living  with  her  miftrefs,  who  was  only  a 
vifitor  ?  The  first  objection  was.  To  the  hiring:  for 
it  appeared  the  place  where  (he  was  hired  was  an  extra- 
parochial  place,  fo  not  within  thc  words  of  thc  aft  of 
.  parliament,  which  are,  "  If  any  unmarried  perfon,  not 
having  child  or  children,  is  hired  into  any  parifli  or 
town.  Sed  non  allocatur :  for,  by  the  whole  Court,  tliefe 
words  are  only  put  in  for  example.  The  second  ob- 
jection was,  That  tlie  maid  living  with  the  miftrefs, 
who  only  was  a  vifitor,  and  gained  no  fettlement  herfelf, 
the  maid  coujd  gain  none.  Sed  non  allocatur  :  for,  by  the 
whole  Court,  the  fettlement  of  the  fervant  docs  not  at  all 
depend  on  the  fettlement  of  the  miftrefs  5  for  if  a  mafter 
and  miftrefs  hire  a  fervant  for  a  year,  and  after  remove 
from  one  parifli  to  another  during  that  year,  it  may  bo 
properly  faid  that  the  fervant  is  hired  in  every  paririi  he 
Ihall  go  into  with  his  mafter  and  miftrefs,  and  the  parifh 
where  he  lives  with  his  mafter  and  miftrefs  the  laft  forty 
days  of  his  or  her  year,  is  the  place  of  his  or  her  fettle- 
ment.—tMr,  Justice  Eyre  held,  That  if  a  man  was 
hired  in  Ireland  for  a  year,  and  after  came  within  the 
year,  and  lived  in  England  thc  laft  forty  days  with  his 
mafter,  that  ^as  fufScient  to  gain  a  fettlement. — Mr. 
Justice  Fortescue  faid,  The  old  law  was  held,  that 
the  firft  night  any  perfon  came  into  a  town  or  parifli  he 
,  was  called  a  ftranger,  thc  fccond  nighl  a  fojourner,  anc} 
the  third  nigh;:  aq  inl;abitant  (aj, 

406.  Jic:^ 

(a)  Thc  (^atcmcnt  of  thc  fafls  of    S.  C.  4>i.  as  tranfcribcJ  by  Sir  James 
\\a  uUjxc  Qiiz  aj[e  t<^K;u  fron>  B\^ix^    J^rrow  from  ihe  otlgiQal  re9ord  -,  hy 

wlitici; 
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406.  St.  Peter^s  in  Oxford  v.  Chlpttng  Wf^ycomh^  Miibaet^  A  fcrvlce  per- 
-mas  Term,  9,  Geo.  u  Stra.  528. — LFpon  a  fpeciaj  order  fonn'd  untkr  i 
of  feffions  it  appeared,  that  the  maftcr  of  the  Oxon  ftage-  Wring  for  • 
coaches  hired  a  fervant  for  a  year,  to  ftay  in  an  inn  in  \Tt(^^J^ 
Wycmnb  where  the  coach  baited,  and  to  take  care  of  the  from  cbac  whem 
•horfes :    he  lived  there  for  the  whole  year ;  but  inaf-  the  maftcr 
much  as  the  mafter  lived  all  the  while  in  Oxford^  the  ^"^^^y  «»*»"»  » 
fcflions  adjudge  the  fettlement  of  the  fervant  to  be  with  ^««»«»»«"*»« 
him. — Et  per.  Cur.     The  order  muft  be  quaflied,  for  s.CForujig, 
the  fettlement  is  gained  by  the  fervice,  which  was  in 
H^ycomb  ;   and  it  would  be  hard  to  make  it  a  fettlement 
in  Oxon^  when  the  officers  there  had  no  power  to  remove 
him:    the  of&cers  of  Wycomb  might  have  removed  him, 
if  they  had  pleafed ;   they  did  not  do  it,  and  therefore 
they  muft  provide  for  him, 

407.   Rexv.  IVhitechapel^  Eafter  Terrtiy  1 1.  Geo.  I.  MSS.  Theforvlceii«< 
—Cafe  ftates,  That  the  pauper  was  hired  for  five  years  ^j^j^T^" 
at  H^hitechapel  to  work  in  a  glafs-houfe,  and  was  to  have  whcrc\he  fer, 
ten  ihillings  fer  week ;  and  to  provide  himfelf  with  diet,  vant  Uvea. 
lodging,   &c.     It  was  infifted,  that  the  meaning  of  tlie  s.c.  Foley 
ilatute  was  for  menial  fervants  ;  that  this  man  was  not  ,45/        * 
part  of  his  mailer's  family,  and  might  have  been  removed,  s.  c.  2.  SdH 
whereas  a  fervant  is  not  removeable. — Pbr  Cur.    The  c»^«»  »»<>• 
aft  docs  not  prefcribe  any  terms  to  be  obferved  between  ^*  ^'  '•  ^^* 
mafter  and  fervant.     In  this  cafe  the  hiring  is  different  ^  ^' 
from  the  ufual  way,  but  he  is  ftill  a  fervant.     The  aft 
requires  a  hiring  and  fervice  for  a  year  only,  but  this  is 
ftronger,  for  five  years,  and  fervice  likewiie  enfued.     If" 
the  pauper  had  never  lodged  forty  day$  in  the  pari(h> 
the  exception  hsKl  beeil  good  (^). 

408.  Rex  V.  Spltalfieldsy  Afich.  Term^  XI.  Geo.  I.  MSS.  a  ferrant  wb« 
•—The  pauper  was  hired  in  1680  to  ferve  for  five  jjears,  »•  hired  Ui  on« 
which  umc  he  accordingly  fcrved  in  tlic  parilh  of  ^. ;  parini,and 

^  ''  *  lervesiaanov 

ther,  ihall  be  fettled  where  he  ferves  the  laft  forty  days.     S.  C.  S.  Mod.  ^69. 

which  It  appears  that  the  Coart  or-  the  cafe  of  Rex  v.  Alien,  Burr»  S,  C, 

dered,    <*  that  the  order  of  fefliuns  422.  Lord  Mansfield  is  made  10  (late 

coaceming   the  removal   of   Mary  that  both  Arrange  and  Foley  are  in- 

Karris  from  the  parifh  ofJSt,  ^tter  s  accurate,  and  that  none  •i  the  Re* 

to  the  patifli  of  Fa-wUy  be  q.u  a  s  r  i  d,  porters  have  Aated  the  cafe  truly. 
9nd  ihe  original  order  aff  1  rmed.** 

•  And  with'ihis  the  Reports  -A  S.  C.         («i)  In  1.  Mod.  369.  this  cafe  i< 

Foley,  194.  from  which  the  latter  wrongly  iq>ttrted.     It  appears  by 

part  of  the  above  is  taken,  S.  C.  Foley  158.  that  the  order  fet  forth 

Str4.  524,  525.  S.  C.  Sett.  &  Rem.  that  he  lodged  the  whole  time  in 

103.  S.  C.  2.  SeflT.  Caf.  1^8,  139,  ^VblteUcpii  except  one  motMh,  and 

and  S.  C.  8.  Mod,  50.  where  it  is  that  the  Court  lidd  h^  to  be  fettled 

KTjf  full^  rep9ixedj  agrc^.     B^t  is  Uie;ef 

but 
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Rex  9.      but  lodged  the  whole  time  in  the  parifli  of  B. — ^By  the 
SrtTAL.      Court.     He  muft  be  fettled  at  B.  becaufe  of  his  inhabi- 
risLM*     taiicy  there.     A  man  cannot  be  fettled  but  where  He  in- 
habits j  and  although  the  word  ^'  inhabit''  is  not  in  the 
claufe  of  fettlcments  of  fervants,  as  it  is  in  tliat  ofappren- 
p     tices,  yet  it  rauft  be  underftood  fo,  becaufe  every  per- 
fon  that  is  fettled  anywhere  mail  be  fettled  as  an  in« 
habitant. 

Afenrantgains  ^09.  Bi/hop'^  Hatfield  V.  St.  Pct€r\  Hilary  Term, 
tSlI^iift  ^'Gfo.  I.  Editor's  MSS. — Cafe  ftates.  That  the  pau- 
Ibrty  days  are  P^*"  Henry  Langley  was  hired  by  a  Mr.  Arnold  in  the  pa- 
fervcd,  although  rifh  of  5/.  Peter^s  to  ferve  him  for  one  year  in  the  ca- 
hUmafterhas    pacity  oi  huntfman.     Mr,  Arnold  was  an  inhabitant  of 

iSi^'' artm^* "  ^**^  P^^^^  °^  *^-  ^««^'s,  Soho^  and  had  no  fcttlcraent. 
^*"  *        habitation,  or  place  in  St.  Peter's^  except  his  dog-kennelf 
s.  c.  Foley,      but*  lived  fometimes  at  his  houfe  in   Weftmirifterj  and 
*?C  St  fometimes  at  his  feat  in  Northamptm/h'ire.    The  pauper 

•  ^**  boarded  and  lodged  with  John  Brown  in  the  parilh  of 
&t.  Peter\  merely  for  the  purpofe  of  looking  after  his 
matter's  hounds.  He  ferved  out  the  year  in  the  parifh 
of  St.  Peter\  where,  though  he  was  occafionaliy  abfent, 
he  lived  during  the  laft  forty  days  of  the  year.  Thefe 
orders  were  removed  into  the  Court  of  King's  Bench. 
—Mr.  Strange,  in  fupport  of  the  order  of  fe(Iions» 
contended,  that  a  fervant  hired  for  a  year  could  not  gain 
a  fcttlement  by  ferving  in  a  place  in  which  his  maftei* 
had  no  fettlement. — Mr.  Lacey,  in  fupport  of  tlie  ori- 
ginal order  of  the  two  juftices,  cited  the  cafe  of  St.  Peter's 
(h)  Ante,  pagt  Oxford  v.  Chipping  Wyeomb  (hjj  where  the  hiring  was  at 
457*  pl*  406*  one  place  and  the  fervice  at  another,  and  yet  it  was  held 
that  tlie  pauper  gained  a  fettlement  where  the  fervice 
was  performed ;  and  in  tlic  prefent  cafe  both  the  hiring 
and  fervice  were  in  St.  Alban's,--^  The  Coort.  The 
order  of  feffions  muft  be  quaihed;  this  cafe  is  exadly 
like  that  of  St.  Peter's^  Os^ford.  This  man  certainly 
gained  a  fettlement  in  St.  Peter  $y  though  his  mafter  never 
fived  thero. 

The  fervice  410.  Rex  v.  Hemioak  in  Devon^  Hilary  Term^  t.  Geo.  2* 

may  be  per-  2.  Sejf.  Cafes y  137.— The  cafe  ftates,  that  J.  JV.  in  the 
imm"^  Trifli^'lt  y^^**  1 7  20  coVenanted  with  one  H.  J.  then  of  Hemioak 
thip  In  which  ^  ^o  ferve  him  in  hufbandry,  for  one  year ;  and  in  purfu- 
thc  fervant  was  ance  of  the  faid  contract  lived  with  the  faid  y.inH. 
hJred.  aforefaid  for  three  quarters  of  a  year,  and  then  went  with 

Foir.  3^8.         the  faid  J.  his  mafter  into  the  parifh  of  .C  and  there 
lived  with  and  ferved  his  faid  matter  tlie  reft  of  the  y^ar, 

and 


SETTLEMENT    BY   HIRtNG   AND   SERVICB.  45^ 

and  received  his  ycar*s  wages.     The  feffions  were  of  opi-      Rbx*. 
Jiion,  that  the  hiring  and  fervice  ought  to  be  in  one  and  Hemioak  i» 
the  fame  parilh  for  the  whole  year,   and  therefore  ad-      Devoit. 
judged  that  die  faid  W.  did  not  gain  a  fettJement  in  the 
faid  parifh  of  C,  by  the  fervice  aforcfaid,  and  upon  that 
difcharged  the  order  of  the  two  juftices.— Mr.  HussBlr 
moved  to  quafli  this  order  of  feflions,  and  he  cited  the 
cafe  of  St.  Peter^Sy  Oxon^  v.  the  Pari/h  of  Fawlcy{a)^  where  («)  An<c>  P*S^ 
one  Mary  Norris  was  hired  at  Chrift-Churchy  an  cxtrapa-  45^.  pt^os- 
rochial  place^  for  a  year ;  her  miftrefs  and  (he  lived  with 
a  canon  of  the  college  a  part  of  the  year^  and  then  went 
and  made  a  vifit  in  the  parifh  of  Fawlcy^  where  they  ftayed 
three  months,  and  then  returned  to  Chrift-Church^  where 
the  year's  fervice  expired  ;  and  being  fent  from  St,  Peter^s 
to  Fawlcy  by  two  jufticcs,  feffions'  difcharged  that  or- 
der ;  but  the  order  did  not  ilate  how  long  they  were  at 
Chrifi'-Church  before  the  fervice  ended,  whether  forty 
days,  or  not ;  and  the  refolution  of  this  Court  then  was, 
that  fhe  gained  a  fettlement  at  Fawley^  becaufe,  for  aught 
appears  by  the  fpecial  cafe  ftated,  that  was  the  laft  place 
of  her  rclidence  for  forty  days  under  the  fervice. — By 
THE  Court.  TlTerehave  been  feveral  determinations  of 
-the  fame  nature.    The  order  of  feffions  rouft  be  quafbed* 

411^   Gering  v.  Molt/worthy  Eajier  Terms  4.  Geo.  a.  Th«  hired «». 
\.  Bar,  ^.  jS.  436. --Cafe  ftates.  That  the  pauper  had  J^Jj^ ^^^*2J^ 
gained    a  fettlement  in  the  parifh  of  Molt/worth  \    but ,  y^j  |,y  ,ja¥i- 
afterwards  lethimfelf  for  a  year,  and  ferved  for  that  year,  gitinga  boat 
to  two  perfons  that  were  partners  in  a  boat,  in  the  parifh  f">m  Goring  to 
of  Goring.     But  it  was  farther  flated  in  the  order,  ^lat  ^*^|.^^""^' 
this  man  did  not  live  in  the  whole'  year  forty  days  in  the  5!^»\! ««  .u 
parifh  01  Goringy  but  plied  with  the  boat  m  divers  other  ternateren- 
parifhes.     Notwithftanding  which  Mr.  Reeves   faid,  dcocc  on  boani 
he  fhould  fubmit  it,  that  this  pcrfon*s  fettlement  was  in  ^^  *^*  *"<**' 
the  parifh  of  Goring.     He  did  agree  it  has  been  refolved,  hJ,*oJ^^<!fj  j,, 
tliat  if  a  pcrfon  lets  himfelf  in  a  particular  parifh  to  go  has,  during  the 
a-fhipboard,  and  he  accordingly  does  go  withorut  ferving  yeir,  lived  at 
forty  days  in  that  parifh,  fucn  fervice  will  not  gain  him  <*»^f«r«n«  «»">«» 
a  fettlement.     But  he  fubmitted  it,  that  cafe  did  not  ^""'^l^^^  '"^^"^ 
come  up  to  the  prefent  one ;   becaufe  there  it  appears,  ***" 
*  the  intent  of  the  parties  was,  that  the  parifh  where  he  ^-  ^'  ^**  * 
was  hired  in  fhould  have  no  benefit  of  his  fervice ;    but  3^^*  "  SdT. 
here  the  fervantwas  bound  only  to  ply  with  his  boatcaf.^ii, 
from   this  parifh   to  other  parifhes  thereabouts ;    and 
therefore,  diough  in  fa{l  he  might  not  have  refided  for 
forty  days  within  that  parifh,  yet  that  was  only  acci- 
dental ;  and  confequently  the  fervant  gained  a  good  fet« 
tlemcut  by  fucji  fervic?.    Befidcs,  he  faid,,  he  Ibould  fub- 

^    init 
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GoftiiTG  V.  mit  it,  that  the  conftruftipn  of  thi«  part  of  the  order 
MoLTtwosTH.  in^hich  finds  that  he  did  not  ferve  for  forty  days  in  this 
parilh,  might  very  well  be,  that  he  did  not  (ervc  for  forty 
days  together ;  and  then  unquei^tionably  this  would  be^ 
a  good  fettlement, — The  Codrt,  however,  were  of 
opinion,  that  this  order  muft  be  underftood  to  mean 
that  the  fervant  did  not  refide  in  this  parifh  for  forty  days 
in  the  whole  at  any  different  times  within  the  year; 
and  then  they  faid,  their  opinion  was,  that  tliis  was  not 
a  good  fettlement.  Accordingly  they  confirmed  the 
order. 

A  fiirvlcc  with  ^ J 2.  Rex  V.  Ladock,  Eafter  Term,  1 5.  Gi9. 2.  Burr.  S.  C. 
Ih^Sr^'for  179— Cafe  ftates,  That  John  Raberts  covenanted  with 
the  remainder  OQc  Daniel  Huddy  to  ferye  him  for  one  vear  in  Ladoei 
of  the  year  in  a  for  4I.  IDS.  and  ferved  him^  and  received  the  faid  year's 
iiiffcrcnt  parifh  wages  of  him.  Upon  th^  expiration  of  the  faid  year, 
h'T  "forV  ^r  ^^*«  Roberts  the  pauper  made  a  new  contrad  with  his 
Jas"mtdc*  Is  '  ^^^^  mailer,  to  ferve  him  for  anotlier  year,  for  the  wages 
g«*od }  for  the  of  5I.  IDS. ;  and  in  purfuance  of  the  laft-mentioned 
<ieath  of  the      contraft,  fervcd  with  the  faid  mfifter,  and  lived  vvith  him 

iiawvcti^wn-  ^"  ^^"^^'^  ^'^'^  ^^^  ^^^^  ^^^^^*  matter's  death  (which  hap- 
trafl^^and  the -P^^^^  aboutbalf  a  year  after  tlie  laft-mentioned  contraA 
fervant  by  fuch  was  made).    Upon  the  death  of  the  matter,  one  IViliiam 
fefvice  gains  a  Huddy^  of  St,  Enoder  (the  executor  of  the  faid  Daniel 
feitierojnt  in     Huddy,  the  late  matter),  alked  the  faid  pauper  if  he 
rmu^**"**  ^*   ^'^^  willing  to  ferve  him  ( tlie  ei^ecutor)  for  the  remainder 
of  the  faid  laft-mentioned  year,aocording  to  the  bargain 
».c.  a^Stra.     niade  between  the  faid  tettator  and  the  faid  John  Roberts: 
J*c*'i     Vi-    which  Roberts  agreed  to,  and  thereupon  went  witli  and 
ucr « Abr.  39?.  ferved  the  faid  executor  in  St.  Enoder  during  the  remain- 
der of  the  faid  year ;    and  at  the  end  of  it  received  of 
lyUliam  Huddy  lome  part  of  the  wages  that  were  due  to 
the  faid  Roberts  at  the  death  of  the  faid  tettator  (who 
had  paid  fome  part,  himfelf,  to  the  faid  Roberts) ^  and  the 
executor  alfo  paid  tlie  faid  Roberts  tlie    refidue  of  the 
year's  wages  contraded  for  with  the  tettator.     Upon  con- 
sideration of  which,  the  fefiions  difcharged  the  order  of 
the  two  juftices,  and  ordered  the  pauper  to  be  conveyed 
from  St.  Enoder  to  Ladock.     Hussey,  Serjeant,  moved  to 
q  ualh  th  is  order  of  feffi  ons ,  the  man's  true  fettlement  being, 
as  he  faid,  in  St.  Enoder*    He  had  a  rule  to  fhew  caufe. 
And  caufe  was  now  ihewn,  by  Mk-  Cjljve  and  Ma« 
GuNDR  Y.     In  fupport  of  the  motion  it  was  urged,  that 
the  fervice  of  the  executor  for  tlie  latt  part  of  the  year  in 
St>  Enoder  gained  hin?  a  fettlement  in  St.  Enoder :  for  the 
latt  forty  days  fervice  makes  the  fettlement.    So  it  was 
lj.pldeu  in  tl>e  cafe  of  S(^  Fetfr\  O^ord^  v^  fawley 
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Court  (a J,    This  was  a  continuance  of  the  fervice  :  and      R^x  *• 
it  is  not  neccffary  that  it  Ihould  be  under  the  fame  con-     ^ADociCk 
iraft.    To  prove  thefe  aflertions^  fevcral  cafes  were  cited :  [a)  Ante,  pa^i 
Silvert9n  v,  JJhion  (i),  5ukc  Fkming  v.  Bury  Pomeroy  (r),  4S6»  P*-  405- 
Dumfoldv.  JRtdgwick  (/),  Brightwell  v,  tVefiballey  (^),C*)  An^«»  I»f» 
Ivingbce    v.    Solebury  (fj^   Rex   v.    Inhabitants    cf  Ec^  454'  ?'•  40a. 
cUs[g)^  and  R$x  v.  Inhabkarits  of  St.  Georg£*s  Hanover  \c)  Poa.ch/aL 
Square  (h)*     In  Ivinghoe  v.  Solebury^  2l    fervice    undet  /^.  ^^^^ 
th^  ai&gnee  gained  a  fettlement.     So  an  apprentice  fcrved  ^xg.  pi.  ^g^. 
an  aflignce,  and  gained  a  fettlement,  Rex  v.  Inhabitants  /  .  ^^^  ^^ 
*/  St,  George's  Hanover  Square.     The  counfel,  for  the  ^,7.  pi.  ^g^^ 
order  of  feffions  admitted  the  hiring  and  fervice  fora^^vp^ 
year  to  be  good ;    and  that  the  fettlement  would  have  foftion  xf, 
been  in  Si.  Enoder^  if  he  had  continued  to  ferve  the  fame  /  ^  .«  • 
mailer.     But  they  denied  that  the  fervice  of  an  executor  m.  w.^T-* 
could  be  confidercd  as  the  fame  fervice  with  the  fervice  (6)Poik.duix, 
of  the  teftator,  within'3.  &  4.  PFilL  isf  Mary^  c.  1 1.    The 
£ontra&  with  the  deceafed  mafter,  and  the  fervice  to  iiim, 
were  pcrfonal.    By  the  deatii  of  the  mafter,  the  contradk 
was  at  an  end ;    and  the  fcrvant  might  have  refufed  to 
fcrve  the  executor  during  the  remainder  of  the  year** 
Therefore  this  was  not  one  and  the  fame  fervice:   it 
cannot  be  efteemed  a  continuance  of  it,  after  the  mafter  is 
dead.     The  cafes  cited  on  tlie  other  fide  are  all  founded 
upon  their  being  confidered  as  continuations  of  the  fer- 
vice under  the  lame  mafter.     But  this  mafter  is  dead ; 
and  PVilliam  Huddy  does  not  go  on  with  the  fcrvant  a» 
executor  to  Daniel-^  but  makes  a  new  contraft  with  him* 
Therefore  they  are  not  applicable  to  this  cafe. — Lord 
Chief  Justice  Lee.     I'he  firft  year's  fervice  with 
Daniel  Muddy  is  not  material  to  the  prefent  cafe :    th^ 
queftion  is,  Whether  he  gained  a  fettlement  at  St.  Enoder 
by  ferring  the  executor?     It  is  agreed,  that  where  there 
13  a  proper  hiring  and  fervice,  the  place  of  fervice  for  the 
laft  torty  days  gives  the  fettlement.     The  prefent  qneftioti 
depends  upon  8.  &  9.  ff^tll.  3.  c.  30.  f.  4.  viz.  Whether 
it  be  a  continuance  for  a  year  in  the  fame  fervice? 
The  words  of  that  aft  are,   "  Unlcfs  fuch  perfon  fhall 
**  continue  and  abide  in  the  fame  fervice  during  the 
•*  fpace  of  one  whole  year."    This  cafe  differs  from 
that  of  apprentices ;    where  the  fettlement  is  gained  by 
fervice  under  the  indenture.     There  has  been  no  ad- 
judged  cafe  of  ferving  ai>  executor  of  the  mafter  of  a 
hired  fervant.    But  1  do  not  know  how  to  diftinguilli 
this    cafe   from  that   of  Solebury  and  Ivinghoe y   where 
the  fcrvant  ferved  the  aflignee  of  the  farm,  and  the  Court 
confidered  it  as  a  continuance  of  fce  fervice  under  a 
luring  for  a  year.     So,  in  this  caie,  tlie  contraft  is  con- 
tinued 
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Rett'.  tinued  by  the  executor;  and  the  difference' of  perfonf 
Ladocc.  cannot  be  more  material  iu  this  cafe  than  it  was  in 
that:  nor  does  the  aft  of  parliament  require  the  fervicc 
to  be  the  fame  as  to  the  place  or  petfon ;  but  only  a 
continuance  of  the  fame  fervice-  And  this  is  a  conti- 
nuance of  the  fame  fervice,  and  not  a  new  contraft^ 
Where  there  is  a  hiring  for  a  year,  and  alfo  a  fervke  for 
a  year,  they  fhull  be  joined  together*  I  think  this  is  the 
famefervice;  viz.  a  hiring  coittinued,  like  the^cafe  of 
Solcbury  and  Ivinghoe  ;  with  a  difference  only  as  to  the 
perfon.  Therefore  the  order  of  the  two  jullices  ought 
to  be  affirmed,  and  the  drder  of  feffions  quaflied. — 
Mr.  Justice  Chapple  was  abfent. — Mr.  Justice 
Wright  and  Mr.  Justice  Dennison  concurred  in 
his  Lordfhip's  opinion.  They  held  it  no  new  tontraft. 
The  executor  was  the  reprefentative  of  the  teftator  ;  and 
only  afkcd  the  fervant  if  he  w^as  w^illing  to  continue  th^ 
former  contraft.  The  contraft  was  not  determined  and 
diflblved  by  the  death  of  the  maftcr.  The  fervant  was 
obliged  to  lerVe  the  executor  ;  and  the  executor  to  pay 
{«)  X>«Jk*  i*9'  him  (a).  And  they  agreed  that  this,  being  the  cafe  ot  ail 
executor,  was  a  ftronger  cafe  than  that  of  Solcbury  and 
Ivinghoey  where  the  fecond  mafter  was  only  affignee .  of 
^  tlie  farm,  a  mere  ftranger. — Per  Cur.  unanimoufly* 
Rule  made  abfolute  for  quafhing  the  order  of  feffions, 
and  affirming  tl>e  order  of  tlie  two  juftices< 

Thcfortyday*        413.  Greenwich  v.  Longdonj  Mich*  Tcrnti   18.  Geo.  2* 

ftfidcnccof  a     ^^^rr,  S.  C.  z^a.— Hannah  Wall  the  pauper  was  the  daugh- 

i^Cr^^T  ^J  ^f  ^'^''Z^  mil  dccczkd;  who,  in  hU  Hfe-time,  hired 

together,  for  it  himfelf  for  a  year  and  ferved  a  year  as  a  livery  fervant,  at 

is  fufficicnt  if    7I.  wagcs,  to  One  Captain  Saander/on^  of  the  JVilliam  and 

he  rcfideat  dif-  Mary  yacht,  who  had  a  houfe  and  family  at  Greenwichi 

folftyVi"l*du.  ^^^  rehded  tliere  when  npt  abfent  on  the  King*s  fervice  ; 

ring  the  year."  ^^^  ^^^  mafter  made  frequent  voyages  to  and  from  Hoi- 

Burr  s  c   01  ^'^^»  ^"^  ^^  always  attended  him  in  tlie  fame;  but  he 

_  "[[*  '   *^    '  never  was  forty  days  together  at  Greenwich^  though  durmg 

Caid.  41.143.  his  fervice  he  was  there  forty  days  at  different  times. 

The  feffions  adjudged  that  the   faid  George  Wall  was 

fettled  in  Greenwich ;    under  whofe  fettlement  the  faid 

Hannah  Wall  dttiycd  her's  ;  not  having  gained  any  in  her 

own  right. — The  order  of  feffions  was  affirmed. 

A  quarter  of  a  414.  Rex  *v.  Crofcombey  Mich.  Ternty  19.  Geo.  2.  Burr* 
^■!f' Vnd  fmfcc  ^'  ^'  ^S^'—JofiP^  Garnfey,  the  pauper,  was  born  in  Crof- 
fbr^a  year^hc^  fOOT^f,  and  livcd  there  with  his  parents  till  about  fifteen ; 

matter,  and  the  fervant  as  part  of  his  •  family^  remove  into  another  pnrifli,  where  the  fer* 
vapt  continued  to  fcrve  fix  months  without  any  new  agreement  and  under  the  original  hiring  in 
AC  firft  parilh  for  a  year.  He  gains  a  r:ttk*mcnt  in  this  ftccnd  p^ri/h  where  he  ferved  the 
Ift forty  day  J.  ^j^^jj 
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then  tired  himfelf  (being  fingle)  to  live  with  Dr.  Lucy^  Grrenwich 
as  his fervantj  for  a  year,  for  4I. and  a  livery;  and  ac-  ^'^^^^^^* 
cordingly  lived  with  bis  mafter,  in  the  liberty  of  St.  An- 
drewj  during  that  year,  and  had  his  wages  and  livery ; 
and,  Without  coming  to  any  new  agreement  at  all,  con- 
tinued with  his  mailer,  in  the  liberty,  about  a  quarter  of 
a  year  longer.     Then  the  mafter  took  a  hopfe  above  ten 
pounds  a  year  in  the  parifti  of  St.  Cuthbert  the  In-pari/h^ 
Wells '^  and  with  his  family  {Jofeph  Gamjey^  the  pauper, 
being  one)  removed  out  of  the  laid  liberty  into  that 
houle  in  the  parifli  of  St.  Cuthbert  the  In-fari/h^  JVells^ 
aforefaid  ;    where  the  faid  Jofeph  Gumfey  the  pauper^  the 
father,  continued  to  live  with  him  about  fix  months, 
Hill  under  the  firft  contrail,  and  was  paid  the  fame 
wages,  in  proportion  to  the  time.     The  feffiqns  being  of 
opinion,  that  the  place  of  the  laft  legal  fettlement  of  the 
faid  Jofeph  Garnfey  and  his  wife  and  their  fix  children  is 
in  the  liberty  of  St.  Andrew  aforefaid,  by  virtue  of  fuch 
living  and  ferving  with  the  faid  Dr.  Lucy  there  for  one 
year  as  aforefaid,  doth  order  that  the  faid  recited  order  be 
vacated,  fet  afide,  and  difcharged.— A  motion  was  made 
by  Mr«  Gundry  to  quafh  this  order  of  feflions,  for 
tnat  they  were  raiftaken  in  point  of  law ;  the  fervice  in 
St.  Cuthbert* 5  being  a  continuance  of  the  firft  contraft, 
and  under  it,  and  for  fix  months  :  the  fervant's  Jaft  legal 
fettlement  muft  therefore  be  in  St.  Cuthbert* Sy  where  he 
ferved  the  laft  fix  months.     He  cited  feveral  cafes  ;  Rex 
V.  Aynhoe  (a)^  Brightwell  v.  Wcjl  Halley(b)^  Silverton  *o.{a)  Ante,  page 
Ajhton{c)<^  Ivinghoe  v.  Solebury  (d)y  Rex  v.   Ladock  {c)y  ^20.  p\.  i^. 
lVeflStowcrv.Fifehead(f).     Rule  to  fliew  caufe  why  the  {h)  Ante,  pa^e 
order  oflelfions  mould  not  be  qualhcd,  and  the  original  or- 41 7.  pi.  3S7. 
der  affirmed.     Caufe  was  now  fhewn  ;  and  it  was  urged, /^x  ^^^^^  p 
that  this  was  not  the  fame  fervice  as  the  firft  year's  was :  for  4.54.  pi.  402. 
that  the  firft  contrail  was  completed  and  executed  on, .  . 

both  fides,  and  was  determined.     It  had  gained  th«-  fcr-^  ^  ^     *  '*'' 
vant  a  fettlement  in   St,  Andrew* 5.     And  there  was  no  ^^^  pL  4^2f 
new  contra£l  or  agreement  at  all :  nor  is  any  thing  ftated 
that  can  deftroy  the  fettlement  gained  in  St.  Andrew's  by  ''-^^  ^"**^»  ^y 
ferving  a  whole _ycar  there. — Mr.  Gundry  replied,  That^*^*  ^*   ^* 
it  is  the  conftant  pradlice  for  fervants  to  go  on  upon  the 
firft  agreement,  without  any  new  one ;  and  that  upon  the 
principles  laid  down  by  \x\i  opponents,  a  fervant  who  had 
lived  with  his  mafter  twenty  years  in  different  parifhcs,  * 

without  any  new  contraft,  muft  be  fettled  in  the  parifh 
^'liere  his  mafter  had  lived  in  the  firft  year  of  his  fervice. 
After  it  had  been  thus  argued  by  A4r:  Gundry  for  the 

(/)  Meaning  l(ex  v.  Inhabluots     No.  37.  page  iiG.  and  ante,    page 
«f  Fifchead  M3gd2l;n>  Burr.  S,  C.     4'»3.  \A  3.12. 

order 
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Rtx  «•      Order  of  the  two  juftices,  and  Mr,  Hekley  and  Mr# 

Cio&coMBB.  Gould  for  the  order  of  leiHons,  The  whole  Court 

were  unanimous,  that  as  there  was  a  hiring  for  a  year, 

and  a  fervice  for  a  vear,  and  a  continuance  under  the 

fame  fervice,  it  was  Aifficieiit  to  gain  a  fettlement ;   and 

that  fuch  fettlement  muft  be  in  the  parifh  where  it  was 

performed  for  the  laft  forty  days.— -Lee,  Lffrd  Chief  Jvf- 

{m)  Amc,  page  ticcy  obferved,  that  the  ftatute  of  13.  Car.  2.  c.  12.  f.  1.  (a) 

xj9.pi.  147.    lauthorizes  the  juftices   (upon  complaint  made  by  the 

tlMUBT^ooT  churchwardens  or  overfeers  within  forty  days)  to  remove 

the  pauper  to  that  parifli  which  was  his  laft  place  of 

fettlement  for  forty  days,  either  as  a  native,  houibolder, 

fojourner,  apprentice,  or  fervant  (for,  then,  fervice  for 

forty  days  gamed  a  ferv^ant  a  fettlement).     Then  the  3. 

»»  Ante,  page  &  4.  /^//.  tf  J^f^ry,  c.  1 1 .  f.  7.  (*)  enafted,  "  That  if  any 

316.  pi.  312.    ci  unmarried  perion,  not  having  chil<}  or  children,  ihall 

**  be  lawfully  hired  into  any  parifh  or  town  for  one  year, 

*'  &c.  fuch  icrvicc  (hould  gain  a  fettlement.**     But  this 

ftatute  was  doubtful  upon  the  fervice ;  it  being,  that  fuch 

fervice  ftiould  gain  a  fettlement,  though  no  notice  in 

writing  (hould  be  delivered  and  publiflied,  as  that  a&re* 

(t)  Ante,  page  quired.  The  8.  &  9 .  ff^iIL  3.  c.  30.  f.  4.  (c)  explains  thcrc- 

3:6.  pi.  313.    fore  the  former a6k  of  3.  &  4.  frilL  &Afaryj  by  requiring 

that  it  fhall  be  not  only  a  hiring  for  a  year,  but  alfo  a 

fervice  for  a  year,  and  a  continuance  in  tiie  fame  fervice 

during  the  year.    •*  That  no  fuch  perfon  fo  hired  as 

**  aforefaid  ihall  be  adjudged  or  deemed  to  have  a  good 

"  fettlement  in  any  fuch  parifh  or  townftiip,  unlefs  fuch 

**  perfon  fliall  continue  and  abide  in  the  fame  fervice 

(il)  SceFo-      *'  during  the  fpace  of  one  whole  ycarfrf)."     The  two 

j#y*«  Poor         conliderations  of  a  fettlement  gained  in  this  way,  arc  the 

^*^*'P*'****  benefit  to  the  parifh,  and  the  labour  of  the  perfon.— 

tbii'aatrpa^-*  M R .  Hekley  fays,  that  he  had  completely  gained  a  fet- 

liament  and      tlement  in  5/.  jfitdrew^s  ;    Tirid  that  it  Ihall  net  be  dc- 

thebiftory  of  it  ftroyed  by  what  followed.     But  1  fay,  he  has  deftoycd 

are  well  ex.     ^j^^^^  fettlement  and  gained  a  new  one,  bywhathenas 

Lot DCH^xEr    ^°"^  fincz  :  for  it  is  certainly  the  fame  fervice ;    and  the 

Justice  Pa»-  laft  forty  days  of  it  make  the  fettlement.     And  bygaining 

RFR,  inthe      a  latter  fettlement,  he  of  courfe  lofes  his  former  one. 

silvertonand     fjjs  Lordftiip  faid  lie  could  not  diftinguifh  it  from  the 

a  ^"ifo^^^tc     ^^^^^  cited,  of  a  hiring  for  a  year  and  a  fervice  for  a  year  j 

p!454?pl!402.  which  is  holdcn  to  gain  a  fettlement,  though  the  fervice 

be  not  under  the  fame  liiring:  and  he  thought  it  quite 

indifferent  in  what  parifh  the  fervice  was;    lince  it  was 

the  fame  fervice.     The  three  other  Judges  concurred, 

upon  the  fame  principles. — The  Court,  therefore, 

being  unanimou?,  the  rule  was,  that  the  ordcrofthetwo 

juftices  be  affirmed  ;  and  order  of  fcffions  quaflied. 

415.  Rix 
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.415.    Alton   V.   Ehetbam,   Eafter   Term,    30.   Geo.  2.  If  a  fcrv.inti    . 
Editor's  AiSS. — This  cafe  was  argued  the  laft  Term,  <""'"  '  '""'"S 
and  the  Court  took  time  to  confider  ofit;  and  this  Term  ^H^^^'"'^ 
Lord  Mansfield,  Ch'tefJuftUtt  delivered  the  rcfolution  ^  siatbtra-h 
of  theCourt,   This  was  an  ordermadcby  twojuftices  for  or  other  Tuct! 
the  removal,  of  the  wife  of  the  pauper  and  four  children  poWic  p)i«, 
from  the  parifli  of  Etvciham  to  the  parifh  of  Ahsn ;  and,  ""' '"'  ^'? 
utwn  appeal  to  the  feffions,  the  fame  was  there  confirm-  f^^„l  but 
ed:    but  the  feffions  flaic  the  fa£l  Ipecially,  Tliat  the  merely  10  enjoy 
parish  of  j^/rta  in  the  year  1722  gave  a  certificate  to  the  ihe  fe»fqn,  and 
father  of  the  pauper  to  the  parilh  of  Elvelham  ;  under  ^'^  '"  '"t*"- 
which  the  fatlier  went  to  tlic  parifh  of  Elvttbam,  and  has  ^^^^^"^ 
dwelt  tliere  ever  llnce :  then  it  ftates  the  pauper  and  other  nfidenw  of 
children  being  born  there,  and  that  the  pauper  on  the  fcny  daysln 
29th  of  j^ugufl  1734.  was  hired  for  a  year  as  a  covenant '"=*'?!*«''''•• 
fervant  by  Sir  Henry  Calthorp  at  Elvetham,  and  ferved  that  "°' S""  » 
year  out  in  that  pariOt :  that  at  the  expiration  of  this  year,  "  ""  "  ■ 
he  was  hired  again  as  a  covenant. fervant  by  him  for  ano-  ^'  ^■^°"' 
ther  year,  and  ferved  that  year,  but  it  happened  that  the  *"'    ' '  *'^" 
Jaft  fsrty  days  of  the  fecond  year  were  at  Scarborough  in  S.  C.  Bum's 
Yorkjhire  :    that  he  did  not  at  the  end  of  the  I'ccond  year  J""'"»  ♦*9- 
quit  the  lervice,  but  on  the  29th  oi  jSu^uJI  1736  he  ap- 
plied to  his  niafler  to  make  a  new  agreement  for  another 
year,  wheii  the  maftcr  faid  it  would  be  time  enough  when 
they  returned  home  to  Etvetham  ;  whereupon  he  conti-  . 
nued  for  about  fix  weeks  with  his  maftcr  at  Scarborough-, 
wlien  they  returned   home  to    Ehictham  ;  then   he  was 
hiredfor  a  thirdyeartand  ferved  that  year  out  in  £/ff/to»n, 
and  continued  in  his  fervice  for  fevcn  years  more,  and 
his  wages  were  advanced  every  year ;  and  afterwards  he 
quitted  that  fervice,  and  married,  and  had  four  children 
mentioned  in  the  order,  which  was,  for  removiuE  the 
wife   and  four  children   from  Elvetham    (the  huiband 
having  left  his  family)  to  Alton,  which  gave  tlic  certifi- 
cate.    The  julliccs  confidcred  him  ferving  altogether  in 
Elvetham^iinA  that  he  could  not  gain  a  fetifemciU  tJiere. 
It  has  been  contended  that  they  were  in  the  wrong,  for 
-he  ought  to  be  confidered  as  having  gained  a  fettlement  in 
Elvetham,  notwithftanding  the  certificate.     That  is  not 
contended  for  dire^ly,  bccaufe  fervice  for  a  year  of  a  cer- 
tificate perfon  will  not  gain  a  fettlement ;  therefore  it  is 
indirtflly  contended  for,  that  he  had  gained  a  fettlement: 
his  mafter  goes  (probably  for  his  healtli)  to  Seartoreugh, 
and  happens  toftay  there  forty  days;   and  it  is  contended, 
that  the  fervant  then  gained  a  fettlement  at  Scarborough, 
wliich  difcharged  the  certificate,  and  then  he  afterwards 
gained  a  fettlement  at  Elvetham.    The  general  qucftioa 
IS,  Whether  this  accidental  fervice  of  forty  days  at  Scar- 
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At  Ton  ff,    hrouj^b  acqnired  a  fcttlcmcnt  to  the  fcrvant  ?  It  is  ininas«\ 
SLTtTBAM.  terial,  whether  the  mafter  has  or  lias  not  a  fettfement  ia 
the  place  where  the  fervice  is  ;  becaufe  that  will  not  pre- 
vent the  fervant  gaining  a  fettkmcnt :  but  the  objeftion 
here  i$,  Whether  the  forty  days  at  Scarborough  are  to  be 
confidered  barely  as  a  continuation  of  the  fervice  at  £  - 
vetbarjiy  or  a  new  bona  fide  fervice  at  Scarborough  ?  The  0 
are  feveral  cafes,  where  a  fervant,  though  locally  abfen^ 
may  yet  be  con^dercd  as  continuing  his  fervice  in  the 
place  to  which  he  was  hired.     So  if  a  fervant  was  ill)  and 
went  to  Bath  by  the  Confent  of  the  mafter,  that  would 
be  a  continuation  of  the  fervice.    Therefore  the  confidc- 
ration  here  is,  of  convenience  and  inconvenience,  of 
juilicG  and  injuftice ;  which  will  have  great  weight,  unle& 
there  are  authorities  which  ftand  in  the  way.     1  wili  con- 
lider  this,  firft,  under  thecircumftances  of  the  cafe ;  then, 
I'econdly,  I  will  confider  the  authorities.     The  general 
ground  upon  which  riiis  muft  be  determined,  if  then# 
are  no  authorities,  is  this :  fubftantially,  the  mafter  lived 
at  Elvctham  ;  he  hired  his  fervant  to  be  a  fervant  there  J 
the  parifh  was  jealous  of  the  fervant  coming  in  tHere, 
and  got  a  certificate  from  Altott,     Sir  Henry  happens  to 
go  to  Scarborough^  as  a  fojoumer  for  a^^artictilar  purp6(c, 
not  as  an  inhabitant.    When  they  are  to  make  an  agree^ 
ment  for  a  third  year,  they  both  confider  themfelves  as 
^bfcnt  from  home.     It  would  be  perilous  for  thcfe  pub- 
lic places  o(  refort,  if  fuch  a  fefVice  were  to  gain  a  fettle* 
2tient<      Befidei,  what  fraud  would  be  brought  upon 
pariihcs,  if  fettlements  might  be  gained  in  this  manner, 
when  a  parifli  trufts  to  certificates  ?  Suppofe  a  perfon  in 
ftrvicc  has  an  accident  upon  the  road  by  breaking  a  leg, 
and  he  ftays  forty  days  at  a  place,  iball  that  be  a  fettle- 
ment  ?    Suppofe  he  ftays  forty  days  with  bis  mafter  in  a 
fea-port,bcing  wind  bound,  would  that  gain  a  fettkmcnt  ? 
The  matter's  abode  here  is  at  Ehetham^  which  I  lay  greart 
ftrcfs  on.    The  domicil  (as  ihe  Civilians  call  it)  of  Sir 
TJenry  was  not  at  Scarborough^    I  fhall  next  coniidcr  the 
authorities  cited  ;    the  principal  of  which  was  the  cafa 
{a)  Ante,  fwgt  of  5/.  Peter* s  in  Oxford  and  Fawley  \a).     The  Court  will 
Vs^.pl  435-     pay  regard  to  former  determinations  for  the  fake  of  cer- 
tainty.    But  if  an  authority  were  finglc,  and  phinly  pro- 
ductive of  inconvenience,  the  Court  will  in  fuch  cafe 
over-rule  it.     But  the  prcfcnt  authority  does  not  at  all 
contradift  the  doftrine  I  have  been  laying  down.     This 
*  cafe  was  cited  to  Ihcw,  that  n  paftage  or  tranfitory  refi- 
dence  might  gain  a  fettleroent.    I  Ihall  ftate  the  cafe  as 
it  is  in  Stranrc ;  where  it  is  fnid,  that  in  the  cafe  of  Ruf* 
fw'-d  it  was  net  doubted;  but  that  hiring  into  an  extra- 
parochial 
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^iitochial  pl«ce  would  gaift  a  fettlertient.  And  fo  Pow-  Atrow  *. 
ELL,  Jufticty  fomcWhere  faid,  that  if  a  fervank  was  hired  ^«-'«TiiArf» 
for  a  ytat  in  Ireland^  and  the  fervicc  was  performed  herej 
it  would  gain  a  fetttement.  But  here  I  cannot  but  ob-* 
jferve,  thiit  it  is  a  great  pity  that  cafes  fhould  get  abroad 
under  the  fanRion  of  great  naoifes,  which  being  taken 
from  notes  that  gentlemen  took  only  for  their  own  ufc, 
and  not  by  Iwiy  public  officer  appointed  for  thatpurpofe^ 
lure  incorred  often  \h  the  ftatement  of  them.  The  prefent 
cafe,  as  repotted  in  Slrangey  is  moft  certainly  mifre- 
|K>rted.  It  is  ftated,  that  the  pauper  was  hired  tor  a  year 
into  Ckri/i'churchi  without  faying  how  ok-  under  wh^t 
cifcvmftantes  hdt  millrefs  lived  there ;  and  that  hermif* 
trefs  went  upon  a  vifit  to  FawUy^cnut.  Now  her  mif- 
trefs,  being  a  fingle  woman,  could  not  poflibiy  have  ant 
abode  in  Chri/i-cburcb  but  as  a  vifitor  or  friend.  And  ft 
is  farther  faid,  that  the  only  doubt  was,  whether  the  fet- 
tlement  gained  at  Chrift^churcb  was  fuperfcded  or  not  f 
That  cofild  not  poffibly  be  fo.  Fot  Ihe  could  by  no 
tneans  gain  a  fettlement  in  Chrijt^churchy,  which  was  not 
bnly  an  extrapkfochial  place,  but  a  lingle  houfe  only^ 
having  been  once  i  monaftery^  being  in  nature  of  ond  oF 
the  king's  palacw,  which  may  be  extraparochial.  I  men- 
tion this,  to  fliew  the  incorreftnefs  ot  cafes,  wHich  can^ 
hot 

•fSeitl. 

getherj     ^  . 

inquiry  I  find  to  be  this:.  Mrs.  Cookty  the  miftrcfs  of  the 
fervant,  had  two  daughters  ;  one  married  to  Dr.  Chvti-'- 
htgy  dean  of  Chrift^church ;  the  other  to  Mt.  Freeman^  who 
lived  at  Fdwkj-c^urt.    And  fhc  lived  alternately  with  thefe 
two  gentlemen  het  fons -in-law ;  and  was  as  much  at  Paw- 
ley-court  as  at  Chrift-churchy  and  (as  I  obferved  before)  it 
was  not  poflifele  the  fervant  fhould  be  fettled  at  G?^rj/?- 
chwrchy  becaufe  it  was  an  extraparochial  iingte  houfe& 
This  Was,  I  think,  the  only  material  cafe  cited  at  bar*; 
W  thefe  isano'h6rwhith  I  havfe  had  mentioned  to  me, 
Sj/^^s  HatfieU  and  St,  Peter* $  In  St.  Jltan's  {a) ;  where  (a)  Ahte,pa^ 
»  huntfman  was  hired  by  one  Mr.  Arnold^  who  lived  458*pl*  409* 
fometimes  in  Weflminfier^  and  fometimes  at  Northamptony 
ind  the  fervant  refided,  where  the  hounds  were  kept,  at 
^t,  AlbmCs  5  and  the  onlv  queftion  was,  Whether  the  fer- 
vakit  could  acquire  a  fettlement  tllere  by  fuch  fervice,  a§ 
his  mafter  had  none?  And  there  was  no  doubt  but  he 
coald ;  for  he  came  exadtly  within  the  cafe  of  a  ftage» 
toachman,  who  was  hired  to  ferve  at  JVytomby  though 
Ac  mafter  lived  at  Oxford  \  where  it  was  held,  tliat  tne 
(ctYaat's  ft|t(c{ment  do^  not  at  all  depend  upon  the  maf-> 

H  h  a  ter's. 


468  SETTLtMENT   BY    HiRINd   AND  SiaVlcB* 

AiTOM  V.    tcr's.    But  that  cafe  was  Very  different  frota  the  pirjent  | 
£i.TiTHAM«  £qj.  jj^g  qucftion  was  not,  Whether  there  was  a  continu- 
ance of  fervicc  with  the  mafter  in  Wtftminfter  ovNorihamp* 
ton  ?  but  he  was  fettled  by  living  »u  tliat  place  with  the 
houndsj  and  the  mafter,  1  fuppofc,  miglit  be  probably  a 
mcmbqf  of  parliament ;  and  might  have  a  houfe  to  go  to 
for  hunting  merely,  which  is  a  very  common  cafe  in  the 
neighbourhood  of  London.  HoweveV,  there  is  no  precifion 
in  the  cafe  on  which  the  Court  can  rely  j  and  upon  the 
whole  I  think  it  not  at  all  inconfiftcnt  with  owr  prefent 
refolution  ;  which  is.  That  in  the  prefent  cafe  the  whole 
of  the  fervicc  was  only  a  continuation  of  the  fcrvice  at 
Elvctham.     However,  I  would  have  it  obfcrved  in  the 
prefent  cafe,  that  I  lay  great  ftrefs  on  both  the  mafter  and 
lervant  considering  Elvstham  as  their  home,  as  alfo  upon 
the  precedent  and  fubfequent  fervice,  and  upon  the  cir- 
cumftances  of  .the  certificate.     There  was  another  ob- 
,  jeftion  at  bar,  but  not  relied  on— That  it  does  not  appear 

out  that  the  hulband  may  be  living,  and  he  is  not  tc- 
moved,  and  may  have  gained  a  fettlcment  fince.     But  this 
the  Court  will  not  prefume.     If  he  is  living,  they  muft 
remove   him  after  to    his    family, — Both  die  orders 
Weie  confirmed.    And-  the  difference  between  this  cafe 
and.  that  of  St.  Peter^s  in  Oxford  and  FawUy  feemeth  to 
be  this  ;  That  a  vifitor,  during  the  time  of  the  vifitf  may 
be  confidered  as  part  of  the  family  of  the  perfon  vifited, 
and  liath  there  pro  tempore  his  home  and  place  of  abode ; 
Jbut  a  perfon  at  Scarborough  or  other  fuch  like  place  of 
publick  refort,  under  thecircuraftances  abovementioned, 
IS  only  a  fojourner,  or  in  the  najure  of  a  traveller,  or  as  a 
.gueft  in  an  inn,  and  cannot  in  any  fenfe  within  the  wordt 
ofthe  ftatut^  be  looked  upon  as  coming  to  fettle  there.— 
IsIoTB,  With  refpcA  to  the  aforefaid  cafe  of  St.  Peter^$ 
andFawUy^  SiR  j  AMES  BuRROw  fays,  There  having  been 
fo'  much  doubt  and  mifapprehenfion  concerning  it,   he 
has  had  tlie  curiofity  to  tranfcribe  it  from  the  original 
records    which  is  as  follows:   Two  juftices  removed 
Mary  Norris  from  the  parifh  of  St,  Peter* s  in  the  Eoft  in 
Oxford  to  tlic  parifh  ot  Fawley  in  the  County  of  Oxford 
aforefaid  ;    which  order  was  difchargcd  by  the  feflions, 
upon  appeal;  it  appearing  (as  it  is  ftated  in  the  order  of 
fcffions)  that  the  laid  Mary  Norris  was  hired  at  Cbrift- 
church  in  Oxford^  an  extraparochial  place,  on  the  iGtbof 
May  iTiT't  for  one  year  to  Mrs*  Cooke ^  who  then  lived, 
and  ever  fince  hath  lived,  with  her  fon-in-law'Dr.  G/a- 
vering^  canon  of  Chrj/i-churck  college  aforefaid,  as  a  fo- 
journer or  boarder ;    and  coniinucd  in  her  fervicc  there 

till 
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till  the  month  of in  the  fame  year;    when  Mrs,     Altowv. 

Cookf  went, upon  a  vifit,  to  hcr^fon  Mr.  Freeman* s^  in  the  £«•»«▼» am, 
pSLTifh  of  Fawifi^  aforefaid,  wnere  Ihe  continued  three 
months,  upon  the  faid  vJfit ;  and  her  faid  fervant  Mary 
N&rrts  was  with  her  at  the  faid  Mr.  Freeman  Sy  and  con- 
tinued there  in- her  fervice  all  the  three  months  ;  at  tiie 
end  of  which  the  miftrefs  returned  to  Cbri/I-churchj  and 
there  the  fervice  expired,  Ihe  havitig  ferved  her  miftrefs 
the  whole  year,  in  purfuance  of  the  firft  hiring :  and  the 
order  of  ftliions  was  quafhed,  and  the  original  order  af-  CayBan".  S,  C. 
^rmed  (a).    '  ***' 

416.    Hex  V,    St.   ^gnes^   Trinity   Term,    10.   Geo.    3.  A  fervice  under 
EoiTOa's  MSS. —  fPliiiam  Nichollsy  when  two  years  ofa  Wring  for  a 
age,  went  with  his    father    (who  wa«    at   that    time  y"*" '*^l* 
fettled  at  Red^-uth)  into  the  parifli  of  St.  Agnes ;    and  [?oug™  Ae  fer- 
when  he  was  about  fifteen  or  fixteen  years  of  age,  the  vam  do  npt 
father  made  a  contraft  with   one  Mr.  Kankivell  (who  refide  with  his 
then  lived  in  the  adjoining  parifli  of  Peranzabulo)  for  n>»ftcr,  and  he 
his  fon   to  worlc   at  the  faid  Mr.  Nankheirs  ftamps,  *;^*.J;"f^{' ""^ 
iituate  in  the  faid  parifli  of  St.  Agnes,  (which  ftamps  himfTif'if^hc 
arc  mills  wherein  ieveral  labourers,  men  and  boys,  are  works  like 
employed  in  clcanfing  and  manufaduring  tin),  for  one  o^^er fcrvanti In 
year,    at    the  yearly  wages  of  5L      In  purfuance  of  ^*'*^*"^*  *"***• 
this    contraft,    the    faid   f^i/Ilam    Nicholis    ferved   the  Caid.  79. 
faid  Mr.  Nankiveity  at  his  aforefaid  ftamps,  for  the  faid 
year,  by  working  therein  daily,  except  koUdays  and  Sun-  • 

'jajSy  according  to  the  cuftom  of  tinners:  and  his  father 
received  his  wages,  as  he  had  occasion  for  it.  But  during 
the  faid  year,  the  faid  IVtUlam  Nicholis  eat,  drank,  and 
lodged  with  his  father  in  the  faid  parifli  of  St^  Agnes ; 
ferving  the  faid  Mr.  Nankivell  at  his  {lamps  aforefaid, 
and  in  no  otlier  capacity  ;  nor  ever  became  a  part  of  his 
fjimily.  At  the  expiration  of  the  firft  year,  a  like  bar- 
gain was  made  for  another  year,  at  feven  pounds ;  and 
a  like  fervice  under  it ;  and  fo  on  for  another  year:  but 
during  the  faid  laft  two  years  alfo,  faid  IVdHam  Nicholis 
ferved  faid  Mr.  Nankiz^cll  in  faid  ftamps,  and  in  no  other 
capacity ;  continuing  to  eat,  drink,  and  lodge  with  his 
father,  and  never  becoming  any  part  of  his  matter's  fa- 
mily ;  and  having  holidays  and  Sundays  at  his  own  com- 
mand during  the  three  years,  as  is  ufual  for  perfons  hired 
in  fuch  employ.  The  Sessions  order  the  paupers  , 
to  be  reconveyed   from  Redruth  to   St,   Agnes,   to   be  ^ 

there  provided  for.  —  Mr.  Dunning  objeded.  That 
ffl.I/am  Nicholis  gained  no  fettlement  at  St.  Agnes,  and 
obtained  a  rule  to  fti^vv  caufe  why  the  order  of  fcffions 
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Rcx«.      ihould   not  be  quafhed,  ^nd    the   oiigir^tl  otiw  «^ 
St.acitm.   firryi«d.  —  M».    Swj^ant    Burlaki>    now   ihewi^ 
cauft.     He  contended^  that  here  was  a  birin{  for  a 
year«  without  any  exception  ;    and  the  fefviee  was  ac- 
cording to  the  cufton)|  and  as  is  ufual  for  pcrfous  hired 
*  in  fuch  employ.     It  is  therefore  a  complete  hiriog  and  \ 
coropiete  ferviqe  in  St.  Jgncs ;   and  the  paupora  afe  k- 
(«)  Ante,  page  gaily  fettled  there.  .  In  the  cafe  of  Mt^ecUsfield  («),,  the 
J*5-  P^  34*-    hiring  was  with  an  exception :   heife  it  •  was  without 
(¥\  Ante    aao  ^^^'    ^^  ^^  ^^^  ^^  King  s  Norton  (b)^  the  pimper  was 
359-  p'-'sTT  ^^^^^^  ^  ^^  fettled  at  Cambden^  though  (he  fpun  only 
by  the  ftone. — Mr.  Dunning  replied,  that  this  is  rather 
the  cafe  of  a  journeyman  th^A  of  &  hire4  ferraat.    He 
was  refideat  with  his  father:   he  was  his  owa  mafiert 
except  as  to  performing  the  ftipulated  limited  fervicc  at 
the  {lamps.     He  was  only  to  do  that  particu^i^  fervicc : 
tlie  mafter  had  no  right  to  employ  him  in  any  other : 
and  Sundays  and  holidays  were  abfolutelv  hia  own»  with-, 
out  any  controul  from  the  mafter.    This  contraft  is  in 
<:fre£t  the  fame  as  tlut  in  the  MaccUsfidd  caie  was. 
There  the  pauper  was  to  he  his  own  mafter,  and  at  his 
own  liberty  the  whole  Sunday,  and  all  the  reft  of  the  otheit 
days  except  the  eleven  hours :  whereas  the  a3  of  3.  &  4^ 
(rt  Ante,  pan  ^^^*  ^  -^^^O'*  ^-^^^  {c)  intends  only  fuch  fervic^s  where 
1*6,  1.1/3  la-   ^^^  fervant  is  under  the  conunand  and  controul  of  the 
mafter  during  the  whole  year.    The  prefent  cafe  is  ex- 
aAly  like  that  cafe ;  and  in  this  cafe  the  exception  muft 
have  been  equally  underftood  at  the  time  of  the  hiring,^ 
though  not  particularly  cxprcficd. — The  whole  Court 
(which  was  now  full)  were  unanimous  that  fVilliam  Ni-*, 
cholls  gained  a  fcttleraent  in  St,  Agnes.    They  held  this^ 
to  be  an  entire  contraft  for  a  year,  without  any  exception 
contained  in  it;    and  the  fcrvice  was  according  to  die. 
cuftom  of  the  country.     And  they  made  a  dillin<^tioi\ 
between  the  exception's  being  part  of  the  original  con- 
tract,  and  its  not  being  fo  :  the  qqeftion  turns  upon  this 
diftinftion.     In  the  cafe  of  Macjclesfield  it  w^s  part  of  tlio 
original  contraft  :    here  it  is  not  fo.     A«d  they  raen- 
(d)  Ante  pagc^^°"^^  ^'^^  ^^^^  ^^  B'ljhop^s  Hatfield  {d). — Rule  difcharg-. 
4.iS.  pi-  409.    *^»  ^^^  order  of  feifions  affirmed. 

Vide  alfo  Rex  ?'  loh'^^tar.ot  of  Buclcland  DeDham,  ante,  page  371.  pi.  351. 

A  ftoom  who  4n-  ^^^  ^-  ^^ft  ^W^h  ^^*-  Ternit  12.  Geo.  3.  Burts 
is  hired  for  a  $.  C.  722.-^Cafc  ftates,  That  Jamts  AlUn  the  pauper  was* 
year  gains  a  fet-  Jn  June  1768,  hired  at  a  place  called  Barrows  Brook  in 
^"^^^^  ^1  ^^"1' G  hue  (fier/hire^  2^  fi  groom  J  for  one  year  ceitain,  to  the 
SVpoWiT*    Earf  ^  JP^rtmoTi   (who  had  then  a  feat  ^i  IViybridgi), 

plaes,  to  which  he  goc«  for  the  purpofe  of  traiiUos  his  mafter's  runBihs-horfe&^  aithough 
%  owfUr  has  nciiftcr  honi^  APr  laifkd  |ior  fcttkin^t  ia  the  pUce^ 
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by  oHo    Tb9mas   Bill,    then    a   fcrvant   to   the    faid      ^*"'*  ^ 
Earl,  at  the  rate  of  three  pounds  and  three  IhilUngs,  and  «'sn^» 

9  livery,  for  the  year,  to  Idok.  after  the  faid  Earl's 
running'horfes,  which  then  llood  at  the  faid  Thomas 
BilPi  at  Barrows  Brook  afbrefaid.  That  he  lived  the 
former  part  of  that  year  at  Barrows  Brook  aforefaid  ; 
and  went  from  thencei  with  the  faid  horfes,  to  the  parifh  • 

^{Marrow  in  Surrey  \  where  he  ftayed  the  remainder  of 
tfa^  year>  within  about  twenty  weeks  ;   and  received  his 
year's  wa|;es.    During  all  that  year,  be  was  an  attendant 
on  tile  faid  Earl's  running-hories  i   and  never  once  was 
at  fVeybridgo  during  all  that  year.    At  the  expiration  of 
the  i^id  yci^r  he  was  again  hired,  at  Marrow  aforefaid, 
as  a  groom,  for  another  year  certain,  to  the  faid  Earl  of 
Portmore^  by  one  Jenkins^  ileward  to  the  faid  Earl,  at  the 
rate  of  fix  pounds  and  fix  fhillings,  and  a  livery,  for  that 
car ;   fiill  to  look  after  the  faid  EarFs  running-horfes. 
ie  fiayed  with  the  faid  horfes,  at  Marrow^  for  fome  ibort 
time  \  from  whence  he  went,  with  the  faid  horfes,  to 
Wtybridge  aforefaid  ;  where  he  flayed  about  three  weeks, 
^nd  tlien  went  from  thence  to  Eajl  IlJUy  aforefaid  with 
thp  faid  borfes,  where  he  remained  about  ten  weeks. 
He  went  with  the  faid  horfes  to  Epfom  races  in  Surrey  \ 
where  he  ftayed  about  tea  days.     He  then  returned  with 
the  faid  horfes  to  IVeybrldge  aforefaid  ;   where  he  re- 
piained  about  three  weeks.    He  then  went  from  thence  to 
Marrow  aforefaid  with  the  faid  hor(es  ;  where  he  ftayed 
about  twenty  weeks  ;   during  which  his  fecond  year  ex- 
pired ;  a^Kl  ne  received  that  year's  wages,  and  continued 
under  that  laft  hiring,  ni  the  capacity  of  a  groom>  and  to 
tttend  the  iaid  Eari's  running-horfes,  for  another  year, 
without  making  any  fre(h  contract.     He  went  from 
Marrow  to  Eqfl  Ilftcy  aforefaid  with  the  faid  horfes  % 
and  continued  with  them  there,  at  one  Hfdliam  Fro^ky's 
in  the  faid  pariili  of  Ea^  I^/^yy  for  the  fpace  of  ten 
months;    when  the  faid  IVUliam  Frogley  paid  him  his 
wa^es,  by  the  faid  EarFs  orders ;  and  thereupon  he  was 
difcharged  from  the  faid  Earl's  icrvice.    During  dl  the 
iaid  three  years  he  never  fcrved  the  faid  Earl  in  any  other 
capacity  but  as  a  groom,  to  look  after  and  ride  the  faid 
horfes ;  and  never  was  once  at  ff'eyhridge  during  the  laft 
year,  iK)r  hath  ever  gained  any  leeal  fettlement  fince. 
it  is  ftated,  that  the  pauper  did  not  iti'vt  the  faid  Ear]  of 
Portmore  s|t  Weybridge  aforefaid  for  the  fpace  of  forty 
days  together  at  anyone  time,,  but  did  fcrve  the  faid 
flarl  at  other  places  for  the  fpace  of  forty  days  together 
9t  one  time^    The  order  of  fciHons  alfo  ftated^  tlut  it 
»ppwcd  by  tbc  evidence  af  the  laid  Jamv  JUsnt  that 
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^*»  ^'-      Eafl  Iljlcy  IS  a  pufclic  place  for  exercifing  and  training  of 
Xa$t  ittLEy.  running-horfes  ;    and  that  the  Earl  of  Portmore  had  riot 
any  houfc  in  Ea^  Iljley  aforcfaid,-  nor  any  cftate  there. 
Upon  hearing  counsel  and  the  merits,  the  feflions  order, 
that  the  original  order  be  reverfed,  and  the  appeal  al- 
lowed; referring,  however  (by  confent  of  botli  fides), 
their  order  of  reverfal,  together  with  the  merits,  to  the 
judgment  of  this  Court. — On  Saturday  the  23d  o(  May 
1772,  Mr.  Thornton  moved,  on  behalf  of  the  pariia 
of  liftfy^  to  quafh  this  order  of  feffions ;   propofing  it  as 
a  queftion,  Whether  a  groom  refiding  at  a  public  place, 
where  his  mafter  had  no  houfe  nor  eftate^  merely  for  the 
purpofe  of  training  race-horfes,  fbould  gain  a  fettlement 
at  that  public  place  ? — Mr.  Vansittart  and  Mr.  Cox 
now  ihewed  caufc  why  the  order  of  feffions  fliould  not 
be  quafticd.     They  denied  this  to  be  a  public  place. 
Befides,  if  it  were  fo,  yet  it  is  here  ufcd  for  a  private  pur- 
pofe, of  training  horfes.     The  laft  forty  days  fervice 
was  performed  here  :   and  there  arc  no  circumftances  to 
take  this  cafe  out  of  the  general  rule.     They  gited  the 
cafes   of   the  huntfman  who   gained  a  fetticracnt  in 
St*  Peter's  in  St.  jtlbari^  where  his  mafter  had  no  fettle- 
ment ;    and  the  ftage-coach  driver,  who  gained  a  fettle- 
ment in  Chipping  IVycomb^  where  he  performed  his  fer-* 

{a)  Ante,  page  vice,  and  where  his  mafter  never  refided  (<?).     However, 

457,  pj.  406.^  it  was  enough  for  them,  they  faid,  to  (hew  that  the  pau- 
per did  not  gain  a  fettlement  at  JVeybridge.  Now,  firft, 
he  never  ferved  there  forty  days  together.  Secondly, 
he  ferved  twenty  weeks  at  ALirroiv;  and  his  fecond  year 
then  expired.  Thirdly,  he  never  was  once  at  IVeybridH 
during  the  laft  year.  '60  that  there  was  no  fettlement  at 
all  at  pyrybrid^e.—yivi.  Wallace  and  Mr.  Dav£N- 
roRT  attempted  to  fupport  Mr.  Thornton  in  attack- 
ing the  order  of  feffions. — But  the  Court  were  unani-* 
mous  that  it  was  a  right  one  :  and  Lord  Mansfield 
obfcrved,  that  it  was  juft  the  cafe  of  the  huntfman,  rocn- 

[h)  Ante,  page  tioned  in  the  cafe  of  Sir  Harry  Calthorp's  fervant  (i). 

435.  pi.  4. 5'  — The  rule  wag  difcharged,  and  the  order  of  fcirions 
affirmed, 


Afcva      nd         ^^^'   ^^^  ^''  ^^^^  Edjldn^  Eajier  Term^    i^.   Ge9,  3. 

»  yearly  hiring,   *^^ 
who  fcrvts  ihc    ll^ 


Bv.rr,  S.  (\  774  — Two  juftices  remove  Thomas  Kinghom, 
Enhornm  Berkjhire  to  Bath  EaJionmSomerfetJbire.  The 
\A\  tory  d/y$  feffions,  on  appeal,  confirm  the  order,  and,  on  its  being 
^^.  Scurb.rougi>,  removed  into  and  fent  back  from  the  Court  of  King*9 
he  Cacclm-  ^^cnch,  thcy  fl;ated  the  following  cafe  f  — Thepauper,  about 
panipd  his         tbe  latter  end  of  4ugt4jl  or  beginning  oiS/^ptcmber  1 763,  was 

tnalter,who  had  gone  there  with  his  fiimily,  af)d  ^vcd  In  ^  hirfd  houfc  (or  the  pjrpifc  of  f^* 
baihiii$>  g^ns  a  fttriuneut  at  Scarfi^rou^b, 
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kired  as  a  covenant  fcrvant,  for  a  year,  to  the  Reveread     Rt«  ^^ 
Mr.  miliam  Robin/on,  who  then  refi4cd  at  his  houfc  at»^^"E*»»t«» 
Bath  Eaftoris  as  his  only  place  of  general  refidence.     He 
accordingly  entered  upon  the  faid  Icrvice ;  and  ferved  the 
faid  year  and  fome  months.    He  ferved  the  firft  part  of 
the  faid  year  at  Bath  Eaflon  ;  but,  about  the  latter  end  of 
Jpril  or  beginning  of  J/fl[y  1764^  be  attended  the  faid 
Mr.  Robinfon  with  the  reft  of  his  family  to  Exmouth^ 
where  Mr,  Robinfon  went  for  fea-bathing,  and  that  his 
child  (who  was  ill)  might  alfo  ufe  the  fea-bathing  at 
that  place ;    where  the  faid  Mr.  Robinfon  hired  by  the 
week,  at  fourteen  or  fifteen  fhillings  by  the  week,  the 
whole  of  a  fmall  lodging-houfe  which  belonged  to  an 
innkeeper  who  kept  it  ready  furnifhed,  folely  for  the 
purpofe  of  letting  it  to  ftrangers  ;  in  which  he  ftaid  for 
the  fpace  of  ten  weeks  ;  during  the  whole  of  which  time 
the  laid  pauper  ferved  him  there*    Mr.  Robinfon  then 
hired,  by  the  week,  lodgings  in  another  houfe  in  Exmouth\ 
being  obliged  to  quit  the  former  on  account  of  its  being 
engaged  to  a  lady  and  her  niece  from  London^  who  came 
to  Exmouth  for  the  fame  purpofe  of  fea-bathing.    H« 
ftaid  at  tlie  laft-mentioned  lodgings,  and  the  pauper  witli 
him,  for  the  fpace  of  two  months,  except  an  abfence  of 
about  three  weeks  on  an  excurfion  into  Kent^  where  the 
pauper  attended  him  :   after  wl\ich  he  returned  to  Ex- 
mouthy  and  the  pauper  with  him ;  who  continued  in  his 
fervice  at  E:hnoutb  till  his  maftcr  difcharged  him,  juft 
before  his  leaving  that  place,  and  returning  to  his  faid 
refidence  at  Bath  Eajhn ;    which  was  when  he  gave  up 
the  lodging  laft-mentioned,  at  the  expiration  of  the  faid 
fpace  of  two  months:  that£.irmoi//^  was  a  place  generally 
jcforted  to  by  pcrfons  from  Exeter  apd  London .  for  fca-^ 
bathing  ;   but  that  merchants  did  alfo  refort  to  it  from 
Exeter  as  to  a  village ;   juft  as  merchants  from  London 
refort  to  Greenwich  or  Hampjiead :  that  it  was  in  the  na- 
ture of  Brighthelmjlon  \  but  of  inferior  eftimation  :    that 
no  phyfician  refided  at  Kxmouthy  or  nearer  than  Exeter^ 
which  is  ten  miles  diftant;   but  that  the  bathing  accom- 
modations were  extremely  good  :   that  there  were  balls 
there,  and  a  card-aflembly  once  a  fortnight:    that  the 
'pauper  gained  no  fettlement  after  bis  difcharge  as  afore- 
faid.     It  is  ordered  by  the  court  (of  feffions)  that  the 
faid  order  of  the  faid  two  juft  ices  be,  and  the  fame  is 
hereby  confirmed.     And  it  is  further  ordered  by  this 
court   (the   feffions),  by  and  with  the  confent  of  the 
counfel  and  attornies  on  both  fides,  that  this  prefcnt 
order  of  confirmation,  together  with  the  merits  of  the 
faid  appeal,  be,  and  the  fame  are  hereby  referred  to  the 
jwdgmeat  of  hi§  Majeft\'s  Court  gf  King's  Bench  at 
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Rtx  *.      Order  of  the  two  juftices,  and  Mr,  Hekley  and  Mr* 
CioscoMBi.  Gould  for  the  order  of  Icffions,  The  whole  Court 
were  unanimous,  that  as  there  was  a  hiring  for  a  year, 
and  a  fervice  for  a  year,   and  a  continuance  under  the 
fame  fervice,  it  was  lufficieut  to  gain  a  fettlement ;   and 
that  fuch  fettlement  niuft  be  in  the  parifh  where  it  was 
performed  for  the  laft  forty  days.— *Lee,  Lffrd  Chief  yuf- 
{•)  Ante,  page  tice^  obferved,  that  the  ftatute  of  13.  Car.  2.  c.  12.  \.  1.  {a) 
u9«pKi47-    /authorizes  the  jultices   (upon  complaint  made  by  the 
^"cSI^oqT  churchwardens  or  ovcrfecrs  within  forty  days)  to  remove 
the  pauper  to  that  parifli  which  was  his  laft  place  of 
fettlement  for  forty  days,  either  as  a  native,  houibolder, 
fojourner,  apprentice,  or  fervant  (for,  then,  fervice  for 
forty  d^ys  gained  a  fervant  a  fettlement).     Then  the  3. 
{i)  Ante,  page   &  4.  f^^tU,  iff  Mary,  c.  1 1 .  f.  7.  ( A)  enafted,  "  That  if  any 
316.  pi.  312.    ii  unitiarried  perfon,  not  having  chil<}  or  children,  Ihall 
**  be  lawfully  hired  into  any  parifh  or  town  for  one  year, 
'*  &c.  fuch  icrvicefhould  gain  a  fettlement."     But  this 
ftatute  was  doubtful  upon  the  fervice ;  it  being,  that  fuch 
fervice  fhould  gain  a  fettlement,  though  no  notice  in 
writing  (hould  be  delivered  and  publifhed,  as  that  z8t  rt* 

(c)  Ante,  page  quired.  The  8.  &  ^,ff^ilL  3.  c.  30.  f.  4.  {c)  explains  thcre- 
3.6.  pi.  313.    (qyc  the  former  a6k  of  3.  &  4.  fVill.  &Afary,  by  requiring 

that  it  fhall  be  not  only  a  hiring  for  a  year,  but  alfo  a 
fervice  for  a  year,  and  a  continuance  in  tne  fame  fervice 
during  the  year.  •*  That  no  fuch  perfon  fo  hired  as 
**  aforefaid  fhall  be  adjudged  or  deemed  to  have  a  good 
*'  fettlement  in  any  fuch  parifh  ortownftiip,  unlefs  fucli 
**  perfon  fliall  continue  and  abide  in  the  fame  fervice 

(d)  SccFo-  *'  during  the  fpace  of  one  whole  yearfrf)."  The  two 
j#y*«  Poor  confiderations  of  a  fettlement  gained  in  this  way,  are  the 
^*^*' P*'** *•  benefit  to  the  parifh,  and  the  labour  of  the  perfon. — 
thii'aatrpa^-* M r .  Hen'ley  fays,  that  he  had  completely  gained  a  fet- 
liament  and  tlcment  in  St.  Jficirew^s  ;  "and  that  it  Ihall  not  be  de- 
tbeiiiftory  of  it  ft royed  by  what  followed.  But  1  fay,  he  has  deftoycd 
are  well  ex-  ^j^j^^  fettlement  and  gained  a  new  one,  by  what  he  has 
LotiTcH^xEr  ^^"^  ^"^^  •  ^^^  ^^  ^^  certainly  the  fame  fervice ;  and  the 
Justice  Pab-  laft  forty  days  of  itmake  the  fettlement.  Andbygaining 
RFR,  in  the  a  latter  fettlement,  he  of  courfe  lofes  his  former  one. 
Silvenon  and  fjig  Lord(hip  faid  lie  could  not  diftinguifh  it  from  the 
AOiron  cjfc.  ^^f^g  cited,  of  a  hiring  for  a  year  and  a  fervice  for  a  yearj 
P^S4-'p"4^«  w^"^^  ^^  holdcn  to  gain  a  fettlement,  though  the  fervice 

be  not  under  the  fame  liiring:  and  he  thought  it  quite 
indifferent  in  what  parifh  the  fervice  was;  fincc  it  was 
the  fame  fervice.  The  three  other  Judges  concurred^ 
upon  the  fame  principles. — The  Court,  therefore, 
being  unanimou?,  the  rule  was,  that  the  prdcrofthctwo 
jufticcs  be  affirmed  ;  and  order  of  fefTions  quafhed. 

4'5-  ^^ 


SSTTLBMENT   BY   HIRING   AND   SERVICE.  46$ 

.415.    ^/ion   V.   Ehethaffij   Eafter  Term^    30.   Geo.  2.  If  a  f<Tvant;   . 
Editor's  MSS, — ^This  cafe  was  argued  the  laft  Term,  ""<*!^»'  » ^^^^^^s 
and  the  Court  took  time  to  confidcr  of  it ;  and  this  Term  ^r^*  ^"""^  ^^ 
Lord  Mansfield,  Chief  Jujiiccy  delivered  the  refolution  ^  ^MrL^w-riT 
of  the  Court.  This  was  an  order  made  by  two  j  uftices  for  or  other  fuch 
the  removal  of  the  wife  of  the  pauper  and  four  children  puW»c  pJacc, 
from  the  parilh  of  Elvctham  to  the  parifti  of  Mon ;  and,  "*^*  ^®^  ^^^ 
upon  appeal  to  the  feffions,  the  fame  was  there  confirm-  ^^^1  but 
ed:    but  the  feffions  ftatc  the  fe£t  fpecially,  Tliat  the  merely  to  enjoy 
{)arilh  of  ^lun  in  the  year  1722  ^ave  a  certificate  to  the  the  feafoo,  and 
father  of  die  pauper  to  the  parifh  of  Elvetham  \  under  "^^^  *"  *"*^" 
which  the  father  went  to  the  parifh  of  Elvetham,  and  has  In''"^^/^^^^"*' 
dwelt  there  ever  fince :  then  it  ftates  the  pauper  and  other  reSdencc  of 
children  being  born  there,  and  that  the  pauper  on  the  forty  days  in 
29th  of  jiugufi  1734  was  hired  for  a  year  as  a  covenant '^"ch  pl*c«  dott 
fervant  by  Sir  Henry  Calthorp  at  Elvetham^  and  ferved  that  J?*'*  «*•"  » 
year  out  in  that  parilh  ;  tliat  at  the  expiration  of  this  year,  ^  ^  ^*"^"  ' 
ae  was  hired  again  as  a  covenantXervant  by  him  for  ano-  ^*  ^'  ^""** 
thcr  vear,  and  ferved  that  year,  but  it  happened  that  the  ^^'  ^^^'  '*'** 
laft  firty  days  of  the  fecond  year  were  at  Scarborough  m  S.  c.  Bum's 
York/hire  :    that  he  did  not  at  the  end  of  the  fecond  year  J*»"icc»  489* 
quit  the  fervicc,  but  on  the  29th  oi  Augujl  1736  he  ai>- 
plicd  to  his  mailer  to  make  a  new  agreement  for  another 
year,  when  the  mafter  faid  it  would  be  time  enough  when 
they  returned  home  to  Elvetham ;  whereupon  he  conti- 
nued for  about  fix  weeks  with  his  mafter  at  Scarborough^ 
wlxen  they  returned  home  to  Elvctham ;  then  lie  was 
hired  for  a  third  year^  and  ferved  that  year  out  mElvctbam^ 
and  continued  in  his  fervice  for  feven  years  more,  and 
his  wages  were  advanced  every  year ;  and  afterwards  he 
quitted  that  fervice,  and  married,  and  had  four  children 
mentioned  in  the  order,  which  was,  for  removing  tlic 
wife    and  four  children   from  Elvetham    (tlie   hufband 
having  left  his  family)  to  Alton^  which  gave  the  certifi- 
cate.    The  juftices  confidcred  him  ferving  altogether  in 
Elvetham^KTxd  that  he  could  not  gain  a  fettlemeiU  there. 
It  has  been  contended  that  they  were  in  the  wrong,  for 
Jic  ought  to  be  confidered  as  having  gained  a  fcttlement  in 
Elvetham^  notwithftanding  the  certificate.     That  is  not 
•contended  for  direftly ,  hecaufe  fervice  for  a  year  of  a  cer- 
tificate pcrfon  will  not  gain  a  fettleraent ;  therefore  it  is 
indireftly  contended  for,  that  he  had  gained  a  fettlement: 
his  mafter  goes  (probably  for  his  healtli)  to  Scarborough^  -, 

and  happens  to  ftay  there  forty  days ;  and  it  is  contended^ 
that  the  fervant  then  gained  a  fettlement  at  Scarborough^ 
which  difcharged  the  certificate,  and  then  he  afterwards 
gained  a  fettlement  at  Elvetham*  The  general  queftioa 
is,  Whether  tliis  accidental  fervice  of  forty  days  at  Scar^ 
Vol.  11.  H  h  borou-'h 
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Rk  vi  thought^  with  Mr.  Justice  Astoft,  that  it  was  rea* 
*^^*^**^*'*fonablc  ih^  public  places^  which  profit  greatly  by  the 
rcfort  of  company  coining  to  them  for  health  or  ptea- 
furc,  fliouM  bear  their  fhare  in  the  burthen  of  fupporting 
the  ier^<^ints  who  have  attended  them  there  long  enough 
to  gain  a  fcttiement.  He  alfo  noted  a  material  difference 
between  the  prcfent  cafe  and  tl>at  of  Alton  i  where  thf 
fcrvant  did  not  fcrve  the  laft  forty  days  at  Scarbor&tegh^ 
but  went  back  with  bis  raaftcr  to  Elvettfonif  was  re-hired 
tlicre  for  a  third  year,  ferved  it  out  ztEhethatHy  and  con- 
tinued in  his  maner's  fervice  there  for  feven  years  roore; 
whereas  the  laft  forty  days  of  tlie  fervice  now  under 
confideration  were  at  Extnouth^  where  the  fervant  war 
d>fchargcd,  and  never  returned  to  Bath  Eafim.  Ht  in- 
clined, therefore,  at  prcfent,  to  think  that  his  fetrlemcnt 
was  at  Exmeuih, — The  Court  took  time  to  advife. 
And  on  fVedutjdoy  27,^  'June  1774,  LoRD  Manspield 
delivered  their  unanimous  opinion,  that  the  pauper's  fet- 
tlcnient  was  at  Exmmtb.  This  is  a  common  hiring  for 
a  year  :  there  is  nothing  particular  in  it.  And  in  tht 
<afe  of  a  common  hiring  for  a  year,  a  fervice  with  the 
i^^fter  for  a  year  gains  a  fettlement  to  the  fervant  in  the 
place  where  the  laft  forty  days  of  fuch  fervice  were  per* 
formed.  Here,  the  fervice  with  the  mafter  for  die  laft 
forty  days  ended  at  Exmouih^  There  was  no  continu* 
ance  of  fer\ucc  with  the  mafter,  after  the  mafter 's  return 
to  Bath  E  aft  on.  In  the  Alton  cafe,  there  were  many  par-' 
ficoUr  circnmftances  :  the  fervant  was  born  ztEhetham^ 
vnder  a  certificate  from  Alton  ;  apd  could  not  gain  a  fet- 
tlement there,  by  his  original  hiring  and  fervice  in  that 
place  J  nor  without  a  drfcontinuance  of  it^  and  a  new 
fubfequent  hiring.  But  no  fuch  difcontinuance  ever 
happened  in  tiiat  cafe  :  the  fervice  did  not  end  at  Scar^- 
korou^h ;  it  continttcd.  The  fervant  at  Scarborough  pro- 
pofed  a  new  atrrccnicnt  for  another  year.  His  matter 
laid,  it  would  be  time  enough  when  they  returned  home 
to  Ehetham.  Whereupon  the  fervant  continued  on, 
for  about  fix  works,  until  they  returned  to  Elvetham  ; 
when  he  was  again  hired  by  his  mafter  for  a  third  year, 
(  ^  Eorr  s  c  ^^^^  Icrvtd  it  out  at  Elvetham^  and  continued  in  his  maf- 
^^g„  419. 421!  'er's  fervice  for  fevcn  years  more,  in  Elvetham  (a).  So 
'  4|s4.  that  it  was  a  continuation  of  the  original  hiring:    th« 

contract  did  not  end  at  Scarborough..  The  queftion 
therefore,  in  that  cafe  was,  Whether  ferving  his  mafter 
wlio  refidcd  at  Scarborough  as  a  fojourner,  for  above 
forty  days,  fhoeild  gain  the  fervant  a  fettlement  there, 
when  his  fanner  hiring  at  Eivctkam  was  not  difcon- 
tiiuicd  nor  CMccd  at  Scarborough^  but,  on  the  contrary, 
C4>ntinued  ar»d  went  on  until  and  after  their  retuin  to 

tbc 
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Cbe  mailer's  general  refidence  at  Elvtthr.m  ?    But  that  cafe      Rtx  «. 

docs  not  lay  it  down  generally,  that  no  fcrvants  can  gain  Bat^Ba* 

fettlements  at  places  where  people  go  to  drink  waters, 

though  they  feri'e  their  mailers  or  miflreifes  there  for 

forty  days.     If  it  does^  it  is  wrong :  for  no  fuch  general 

rule  ought  to  be  laid  down.     We  are  all  of  opinion^ 

that  this  fervant,  who  went  with  his  mailer  to  this  place^ 

and  fenred  him  there  for  the  iaft  forty  days  of  liis  fervice^ 

which  ended  at  tliis  place,  and  was  not  at  all  continued 

at  any  further  time  or  place,  is  lcg»liy  fettled  there,  hj 

ferving  the  Jail  forty  days  at  it.— M&.  Justice  Willes 

ibrongiy  declared  his  aflent  to  this  opinion ;    and  added* 

,  that  he  hoped  it  would  now  be  underilood,  that  ierving  a 

maftec  forty  days  at  a  public  place  gains  the  fervant  a 

fettlement  at  that  public  place. — By  tiis  Court  una-* 

nimouiljy   The  rule  for  quaihing  both  orders  was  made 

abfolute» 

419.    Lopj^s  V*  Lanjlefhan^    Eaftcr  Term,     l6*  Geo.  3.  If  the  ntiScna 
Burr.  S.  a  825.— The  cafe  ilates,  That  Edward  Morgan  ""^  *  i^^y^ 
was  hired  for  a  ycv  to  one  "John  Williams  of  tlie  parifh  fvlo"t»tfts** 
of  Lanftephan,  where  his  mafter  occupied  bis  own  eltate*  but  does  noc 
He  coatiinied  with  hii  mailer  in  Lan/fephan  till  fomc  time  coDclnt/e  ior 
i)efore  Sodui  PWrr's-tidc,  when  his  mailer  and  family  re- for^y  ^wccrfS-w 
moved  to  Lowefs,  in  which  psirifti  his  mailer  rented  anb-  ^*y'  '"*"*I^ 
thcr  farm.  That  he  continued  with  his  mailer  in  ^w//i  fJ|J!  "^^^^^ 
till  the  1 6th  of  January  following  altogether,  when  his  t«rupte<«y  u 
mafter  with  his  family  removed  to  the   pari(h  oi  Lan-  both,  b«  ifaaJl 
Jiepban.     The  mailer,  after  his  removal  to  Lanfiephan^'^^^^j'^^'^' 
conibintlj  reiided  there ;  but  the  pauper  was  fent  by  his  "*^^*f  ^sa 
mailer  back  to  Lowefs,  to  threlh,  and  look  after  his  maf-^  Ca&!fan^ 
ter's  cattle.    The  pauper  ilaid  in  Lowefs^  upon  his  ^^fr/^^^gj^^^^^  /T 
tcr's  buiinefs,  two  or  three  nights  and  days,  and  eat  and^?^'5  V  '  ^ 
lodged  there ;  and  then  returned  again  to  Lanftephan  forjf^^&fm0^ 
two  or  three  days  or  a  week  at  a  time,  and  eat  and  lodgcd/C^^^g^^^l^ 
there ;  and  then  returned  again  to  Lowefs  in  like  manner ^^^  ^^' 
asaforefaid;  and  fo  continued  havjcen.  the  faid  pariihes 
to  the  end  of  his  year,  which  was  the  17th  of  May  fol« 
lowing.    The  pauper  is  very  pofitivc  he  never  continued 
forty  days  together  in  either  of  the  faid  pariihes  after  the 
iaid  i6th  of  January^   but  that  he   lived   and   reiided, 
as  aforeiaid  more  than  forty  days  in  the  whole  in  each 
pariili:   that  he  verily  believes  he  rcfided  moit  part  of 
the  latter  "part  of  his,  fervice  li\  Lanflephan^  and  lodged 
there  tlie  Jalt  nigHt ;  and  from  tftcnce  wcAit  to  Lowejsin 
lEeTnoming,  andTtook  fome  cattle  of  his  mailer's  from  . 
thence  to  the  Hay-Fair^  where  the  pauper  finiflied  his 
fiurvicc— Mk.*  Bba&c&oft  a;|pjed  for  qaafhing  this  or«  . 

dor 
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Bexv.      ibould   not  be  qualhed,  wd   the  orfgirv^l  o^of  ^ 
ST.A^tfti.   firmed.  —  Mr.    Swjjant    Burlaki>    naw    ihewe4 
caufe.     He  contended)   that  here  w^  a  hiring  for  ^ 
year*  vritbout  tiny  exception ;    and  the  iefviee  was  ac- 
cording to  the  cuftonii  and  as  is  ufual  for  periods  hired 
*  in  fuch  employ.     It  is  therefore  a  complete  biriog  and  i|. 
coropiete  f^rvicc  in  St.  Jgms ;   and  the  paupers  afe  ie- 
(«)  Ante, page  gaily  fettled  there.  .  In  the  cafe  of  MaccU^fiild  {a)^  the 
3^5.  pi.  348.    hiring  was  with  an  cfxoeption:   hefcit-was  without 

(¥\  Ante  paop  ^^V  ^^  ^^^  ^^  ^^^^ '  NoftM  (b)^  the  pamper  ws^ 
359-  pi- '34^  holden  to  be  fcttfcd  at  Cambden^  though  (he  fpun  o«ly 
*  *  by  the  ftone. — Mr.  Dunning  replied,  that  tliis  is  rather 
the  cafe  of  a  journeyinah  than  ^^  a  hired  ferrant.  He 
was  refident  with  his  father:  he  was  his  pwa  mafte]:^ 
except  as  to  performing  the  ftipulated  limited  £ervicc  at 
the  ilamps.  He  was  only  tQ  do  that  particular  fervice  : 
tlie  mafter  had  no  right  to  employ  him  in  any  other : 
and  Sundays  and  holidays  were  abfolutely  hia  own»  with-^ 
out  any  controul  from  the  mafter.  This  contraft  is  ia 
^ffe£t  the  fame  as  tl)at  in  the  MaccksRcld  caie  was^ 
There  the  pauper  was  to  be  his  own  mafter,  and  at  his 
own.  liberty  the  whole  Sunday^  and  all  the  re(l  of  the  othoic 
davs  except  the  eleven  hours :  whereas  the  aft  of  3.  &  4^ 
(rt  Ante,  page  ^^^*  ^  -^'^O'*  ^'  ^  ?•  (^)  intends  only  fqch  fervic^s  where 
316,  pl.*3ia*  ^^  fervant  is  under  the  command  and  controul  of  tho 
mafter  during  the  whole  year.  The  prefent  cafe  is  ex- 
a£lly  like  that  cafe ;  and  in  this  cafe  thq  exception  muit 
have  been  equally  underftood  at  the  time  of  the  hiring^ 
though  not  particularly  exprefied. — The  whole  Court 
(which  was  now  full)  were  unanimous  that  fVilUam  Ni^, 
<M/j  gained  a  fcttlcment  in  St,  Jgnes,  They  held  this. 
to  be  an  entire  contraft  for  a  year,  without  any  exception, 
contained  in  it ;  and  the  fervice  was  according  to  die 
cuftom  of  the  country.  And  they  made  a  diltin<itioi\ 
between  the  exception's  being  part  of  the  original  con- 
tract, and  its  not  being  fo  :  the  qqeftion  turns  upon  this 
diftinftion.  In  the  qafe  oi Macjclesfield  it  w^s  part  of  iho 
original  contraft  :  here  it  is  not  fo.  And  they  men- 
(d)  Ante  pagc*^°"^^  ^*^^  ^^^^  ^^  B'tjhop^s  Hatfield  {d). — Rule  difcharg-, 
4.iS.  pi-  409.    *^>  *^^^  order  of  feflions  affirmed. 

Vtd«  aifo  Rex  ?'  Inhabitant  of  Bucktand  Denham,  ante,  page  371*  pi*  3$ >• 

A«froftm  who  4J7-  ^^^  ^'  ^^fi  ^0^^  Mich,  Term^  12.  Geo.  3.  Burr^^ 
is  hired  for  a  5  ^.  722.-^Cafc  ftates,  That  Jam€5  AlUn  the  pauper  was^ 
year  gains  a  fct-  }n  ^Juni  1 768,  hired  at  a  place  called  -Sarrc^wi  Brook  \\\ 
^^'^^^^^^^'"'(Shuee/lir/iiireySLStigroomy  for  one  year  certain,  to  the 
iJVpoWiT*    Eari  of  J'^rimori   (who  had  then  a  feat  ^a  ^f^^jbridg<U 

place,  to  which  he  goe«  for  the  purpofe  of  trainiog  his  maker's  runniAs-korfes^  althoogh 
fh^  nmfier  bas  ntiit^tt  hottit  Apr  ]a|i<l  p^  fettkinent  in  tht  place. 


S&TTL^9<t£2IT  BY   mZlS9   AND    SfiRV|C£.  471 

by  otie    Ti««wx   £#//,    then   a   fcrvant   to  the   faid      *»«*• 

Jirl,  at  the  rate  of  three  pounds  and  three  fhillings,  and  ''»*'«'^» 

^  livery,  for  the  year,    to  Idok  after  the  faid  Earl's 

running-horfes,  which  then  llood  at  the  faid  Thomas 

Biir^  at  Barrows  Brook  aforefaid.    That  he  lived  the 

foraier  part  of  that  year  at  Barrows  Brook  aforefaid  ; 

and  went  from  thence,  with  the  faid'horfes,  to  the  parifh  « 

of  Marrow  in  Surrey ;  where  he  flayed  the  remainder  of 

tfa^t  year>  within  aoout  twenty  weeks  ;   and  received  his 

year's  wages.    Daring  all  that  Ycar,  be  was  an  attendant 

on  the  faid  Earl's  running-horics  s   and  never  once  was 

at  fVeybridgo  during  all  tliat  year.    At  the  expiration  of 

the  f^id  year  he  was  again  hired,  at  Marrow  aforefaid, 

as  a  groom,  for  another  year  certain,  to  the  faid  Earl  of 

Portmore^  by  one  Jenkins^  fteward  to  the  faid  Earl,  at  the 

rate  of  fix  pounds  and  fix  fhillings,  and  a  livery,  for  that 

Sar  ;    fiill  to  look  after  the  faid  Earl's  running-horfes. 
e  fiayed  with  the  faid  horfes,  at  Marrow^  for  fonie  fhort 
time  \   from  whence  he  went,  with  the  faid  horfes,  to 
Weybridgc  aforefaid  ;  where  he  flayed  about  three  weeks, 
?nd  tlien  went  from  thence  to  Eajl  IlJUy  aforefaid  with 
the  faid  horfes,  where  he  remained  about  ten  weeks. 
He  went  with  the  faid  horfes  to  Epfom  laces  in  Surrey  \ 
vrhere  he  flayed  about  ten  days.     He  then  returned  with 
the  faid  horfes  to  IVeybridge  aforefaid ;   where  he   re- 
Duined  about  three  weeks.    He  then  went  from  thence  to 
Marrow  aforefaid  with  the  faid  hortes ;  where  he  ftayed 
^bout  twenty  weeks ;   during  which  his  fecond  year  cx« 
pired  ;   a»)d  ne  received  that  year's  wages,  and  continued 
under  that  lafl  hiring,  m  the  capacity  of  a  groom,  and  to 
attend  the  faid  Earl's  running-horfes,  for  another  year, 
without  making  any  freih  contrad.     He  went  from 
Marrow  to  Eajl  Ilfley  aforefaid  with  the  faid  horfes  \ 
and  continued  with  them  there,  at  one  HTilHam  Fro^Uy's 
in  the  faid  parifli  of  Ea^  Hfl^y^  for  the  fpace  of  ten 
months;    when  the  faid  IV'illiam  Frogley  paid  him  his 
wages,  by  the  faid  Earl's  orders ;  and  thereupon  he  was 
difcharged  from  the  faid  Earl's  fervice.    During  all  the 
faid  three  years  he  never  fcrved  the  faid  Earl  in  any  other 
capacity  but  as  a  groom,  to  look  after  and  ride  the  faid 
horfes ;  and  never  was  once  at  ff'eyhridge  during  the  lafl 
year,  nor  hath  ever  gained  any  legal  fettlement  fince. 
It  is  flated)  that  the  pauper  did  not  ierve  the  faid  Earl  of 
Portmore  ^t  Weybridge  aforefaid  for  the  fpace  of  forty 
days  together  at  ^ny  one  time, .  but  did  fcrvc  the  faid 
f.arl  at  other  places  for  the  fpace  of  forty  days  together 
at  one  time..    The  order  of  feifions  alfo  flated,  tliat  it 
appeared  by  the  evidence  qf  the  laid  Jama  Jilin%  that 

Hh4  Eafi       '    •  :^, 


If  a  ftfvaiitre.  ^22.  Rc^  V.  BuUand^  Rafter  Temt^  2f.  Geo.  3*  DdugK 
*«rTL!i^  '*'^  657.— At  rVhitfunday  1768,  the  pauper,  who  was  a  black^ 
i!rHh*»nd%rt  f^^i^^i  being  then  a  fihgic  man,  hired  himfelf  at  Hullandy 
in  another  ac  for  1  ycarj  to  onc  Jofeph  Copjiakcy  blackfmith,  who  had  a 
different  timet  houfe  and  Ihop  it  Bradley^  and  another  houfe  and  (hop 
and  intervals,    ^x  Hulland^  and  who  refided  ocdafionally  at  each  place^ 

IJdd'cd  S^thrr,  ^"^  ^^"^^^  ^^^^^ly  ^^^^^^^  conflantly  at  Bradley.  The 
more  than  forty  pauper  ferved  the  year.  He  worked  at  the  fhop  at  //«/- 
dayaineach,  hith^ff//)  ^dd  lay  there  iive  nights  in  the  week  during  the 
Artikmcnt  is  in  year,  except  three  weeks  together  in  the  latter  end  of 

f^^ieparilhwhcre^^^  j^j^j^p,       -j^j^.  f  ^^^  r  ^^   ^^ 

lie  ftept  the  lalt   .  -^  .   ,  ^  ^  .       ,*  1    1    1-  1         ^i_       11 

„ightr  times  a  night  Or  two  in  the  week  bendes,  when  he  lay  at 

Bradley  ;  and  on  the  Saturday  nnd  Sunday  nights  the  year 
*   '   *  '  '*  'through,  he  lay  at  Bradley  and  never  at  tiulland  on  thofe 
S'w'A.  /^*  nights.     He  never  relided  forty  days  together  in  either 
^         place;  but  refided  more  than  ibrty  days  at  each  in  the 
year,  and  the  laft  two  nights  in  the  year  he  refided  at 
Bradley. — Dunning  and  Parker  Coke  ttiewed  caufeiti 
fupport  of  the  order  of  fd?ions.     They  argued,  that^ 
where  there  is  a  mixed  refidenceof  rhis  fort,  die  beft  ruk 
is,  what  tlie  feflions  had  foljiowed,  vit..  to  count  back- 
wards in  each  parifh,  and  toeilablilh  the  fettlcment where 
W  Ante  pas«  ^^^  ^^  ^^^  forty  days.     In  the  cafe  of  Rex  v,  Lowefs  (aj, 
^^o,  pi.  iS;.    which  had  been  cited  when  the  lule  was  moved  tor  to 
quafh  the  prefent  order,    it  appeared,  that,  during  the 
greateft  part  of  the  end  of  the  year,  the  pauper  had 
lodged  in  the  parifh  where  he  had  refided  the  latt  night* 
Neither  the  arguments  6f  the  counfel,  nor  of.the  Judges, 
ire  dated  in  the  report  of  that  cafe :  but  it  is  probable 
the  Court  went  upon  that  ground,  and  not  on  his  having 
ilept  tlie  laft  night  in  the  parifli  where  they  determined' 
his  fcttlement  to  have  been  gained. — Balouy,  on  tlie 
other  fide,  infifted,  that  the  principle  of  tlie  determina^ 
tion  in  Rex  v.  Lowefs  was,  that  the  laft  night  of  the 
refidence  was  to  be  conncftcd  with  the  former  fervice  in 
the  fame  parifli,  and  reckoned  as  one  and  the  fame :   tliat 
the  decifion  did  not  proceed  on  the  majority  of  time  in 
the  latter  part  of  the  year. — Lord  Mansfield  abfent. 
— WiLLEs,  Jn/tiee.     There  muft  be  fome  principle  to 
govern  fuch  cafes  as  this.     Mr.  Dunning  has  cited  no 
authority  in  fupport  of  his  pofition,  that  tlie  majority  is 
to  be  the  rule  ;  and  indeed  it  is  hard  to  fay,  here,  in  which 
of  the  two  parifhes  tlie  pauper  refided  moft.    The  rule 
laid  down  -by  Mr.  Balgu.y   fecms  a  very  good  one.— 
AsHHURsr,  Juftiee*     This  cafe,  from  its  circumftances; 
does  not  afford  much  room  for  argument    1  hejrc  ought, 
if  poUlbk,  to  be  a  certain  rule,  and  the  cafe  cited  feems 
to  furnilb  onc  which  is  very  reafonablc-^BuiLER,  Jtdf- 

tiee. 
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iJrr.  It  is  in  general  of  much  more  importance  to  have  R»x  v. 
a  fixed  rule,  than  what  the  rule  16.  If  that  which  Mr.  HttiAND.- 
Dunking  contends  for  had  been  eftablifhed,  it  might 
have  been  a, very  proper  one  ;  but  the  Court,  in  the  cafe 
of  Rex  v>  Lowtfs^  can  hardly  have  gone  upon  that  ground, 
becaofe  it  does  not  clearly  appear  there,  in  which  of  the 
two  parifhes  tlie  longeft  reiidence  had  been  [a).  The 
order  of  fef&ons  quaihed. 

423%  Rex  V.  Iveftofif  Eafter  Terntj  23.  Geo,  3.  CalJ,  288.  tf  there  is  an 
'^Jumes   EngUJhy  at  Martinmas    175^,    was  hired   by  >nhabJtancy,an- 
MrfTrs.  William  Newton  and  Samuel  Ncivton  as  a  collier,  ^^  •  ^'^'"^  ^^ 
to  fcrvc   them  for  one   year  from  thenceforth.     Kyo  ^J^^lf  Jjl^ 
and  Ive/t^n  are  two   ieparate  townlhlps   m  the  parilh  tervau  through* 
of  Lanchefter^  and  maintain  their  own  refpeftive  poor,  out  the  year  ia 
The  pauper  entered  into  the  fervice  accordingly,  and  any. number  of 
ferved  out  the   whole  year ;    he  refided    at  Kyo  when  ^'^^^^^ 
he  was  fo  hired,  and  continued  there  till  the  May-day  ^^y,  inhaW- 
following,  and  then  he  married.   About  fourteen  days  raocyfliaU  hap« 
after  his  marriage  he  took  a  cottage  in  the  faid  town-  p«n  fo  be,  fuch 
(hip  of  IveftoHy   which  is   not  far  diftant  from    Jfy^;  ^/"^'""^. 
and  without  the  privity  of  his  mafter  removed  thither  iJ^hab^unqTin 
from  Kyo  with  his  wife,   where  they  continued  above  the  courfc  of 
forty  days,  and  until  about  fourteen  days  preceding  the  the  year;  and 
expiration  of  his  fervice ;    and  then  they  returned  to  »^»  throughout 
Kyo. — Lie,  Solicitor  Generaly  Aewed  caufc  in  fupport  of  ^j^J^^'.jJ  ' 
thefc  orders ;  and  contended,  that  a  fettlement  by  fervice  amount  to 
is  acquired  in  tliat  place  in  which  the  fervant  inhabits  forty,  in  that 
the  laft  forty  days  of  the  year  in  fuch  a  capacity  in  which  P^^  ^^  fcttl«- 
it  is  legally  competent  to  him  to  acquire  a  fettlement :  ""*"'  a«4ches. 
that  it  is  fully  fettled  that,  provided  the  pauper  is  (ingle 
(and  thence  capable^  at  the  time  of  making  the  contra^ 
of  fervice,  marriage  during  any  part  of  tliat  annual  fer- 
vice will  not  take  away  his  capacity  :   that  a  man  may 
acquire  as  many  fettlements  as  there  are  forty  days  in 
the  year ;    but  that  the  law  and  the  fenfe  is,  that  they 
mull  follbw  each  other  in  an  unbroken  feries,  without 
interruption  or  interval. — Buller;  Ju/tice.     But  during 
tlic  forty  days  (in  what  manner  foever  they  ought  to  be 
reckoned)  in  which  the  pauper  inhabited  at  Ivejltm  with^^ 

(«)  It  was  inefitiQAed  by  a  gentle-  Rex  v,  Ivefton,  page  4S1,  pL  433. 

Bon  at  the  bar,  that  he  recollefied  the  rule  in  Rex  v,  Lowrfs,  as  fUted 

A  ST  on,  J^l^%  In  the  cafe  of  Rex  in  the  prefent  cafe  by  Balovt,  it 

V.  Lowefs,  to  have  gWen  his  opinion  confirmed  by  Lokd   Mansfiild, 

expreftly  on  the  ctrcamftance  of  the  and  the  reft  of  the  Court.     See  ante, 

hit  night.   And  in  th«  above  cafe  0/  page  477,  pi.  419. 
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Kxx  «<      out  the  confent  of  his  maftcr,  was  he  or  was  he  net  re^ 
lv£STON.     moveable  ? — Lee.    A  hired  fervaiu  is  not  removeable 
during  his  fervice :   and  it  will  often  happen  that  the 
fervice  cannot,  as  here,  be  performed  where  the  mailer 
refides ;  and  the  juftic.es  have  no  power  to  diiiblve  acon- 
traft. — WiLLEs,  y«///V^.     But  in  the  cafe  of  a  fcrvant 
working  in  a  coal-pit,  which  is  the  prefent  cafe,  fuch  fer- 
vant  may  be  in  the  fervice  of  his  mafter :   here  it  docs 
not  appear  tliat  the  pauper  was  at  the  time  in  his  fervice  5 
and  tlie  cafe  exprefsly  finds  tliat  the  reiidence  in  Ive/icn 
was  without  even  the  privity  of  his  mafter.— Wilson, 
yujiicey  in  fupport  of  the  rule  to  qua(h  thefe  orders,  in- 
lifted,  that  as  a  fettlemcnt  cannot  be  acquired  by  fervice 
till  the  year  is  fully  completed,  the  pauper,  when  he 
quitted  Ivcjlouy  could  not  have  acquired  a  fettlement : 
that  it  was  yet,  it  was  then,  uncertain  whether  he  ever 
would  ;  and  tliat  the  conftruftion  of  the  a&  of  parlia- 
ment was,  that  if  tliere  is  an  inhabitancy  of  forty  days  at 
any  intervals  throughout  the  year  in  any  number  of 
pariflies,  wherever  the  laft  days  inhabitancy  fliall  happen 
to  be,  fuch  will  conne£l  with  any  prior  inhabitancy  in 
the  courfe  of  the  year;  and  if  throughout  the  year  the 
whole  will  there  amount  to  forty,  in  that  place  the  fet- 
tlemcnt attaches  :   tliat  tliis.was  fo  fettled  in  the  cafe  of 
(rf)  Ante,  page  Rex  v.  the  Inhabitants  of  Lowefs  [a)\  and  that  tlie  principlc- 
477>  p*-  +«»•     of  that  decilion  had  been  confirmed  in  the  cafe  of  Rex  v. 
{h)  Ante,  page  the  Inhalfitatits  of  Hulland^b) :   that  that  cafedi^rs  from 
480,  pi.  422-     the  prcfent  only  in  this  circumftance,  tliat  there  were 
not  there  forty  davs  fucceflive  fervice  in  either  parifli ; 
and  this  the  law  lays  there  need  not  be :  {liat  as  it  could 
^  not  be  controverted,  that,  till  the  year  was  completed,  a 
fettlement  by  fervice.  could  not  poflibly  be  perfefted  j  it 
was  abfurd,  and  as  contrary  to  rcafon  as  to  the  authori- 
ties, to  fay,  that  while  the  pauper  was  for  the  fourteen 
days  preceding  the  expiration  of  the  term  inhabiting  in 
Kyoi  he  was  acquiring  a  fettlement  in  another  place.    To 
be  fure,  his  marriage  after  the  commencement  of  his  con- 
traft  could  be  no  bar  to  his  acquiring  a  fettlement  any- 
where.— WiLLEs,  Juftlce.     Independent  of  authorities^ 
the  rule,  as  it  is  recognized  in  ^^*.v  v.  Hullqndy  feems  XA 
me  to  be  agreeable  to  theconftruftion  of  theaft  of  parlia- 
ment;  for  the  fervice  is  notconfummate  till  the  laft 
day  :    the  fervant  (hall  therefore  be  fettled  in  the  place 
where  he  fervcd,  when  it  was  fo  completed.    This  cafe 
is  fimilar  in  principle  to  that  of  Hulland\    and  precifely 
thai  of  Louejs,     W  e  have  laid  down  the  rule,  and  nothing 
is  offered  to  impeach  it>  and  we  are  all  of  opinion,  that 

it 


SETTLEMENT   BY   HIRING   AND   SERVICE.  483 

h  ought  to  be  adhered   to. — Lord  Mansfield   and       Rr.x  v. 
BuLLER,  Jufticcy  concurring^ — Rule  ablblute,  and  both     ivkSTON. 
Orders  qnjuhed. 

4J4.  Rex  V.  St.  Andre^^s  tiMorrc^   Hilary  Terntj  24.  where  the  laft 
Cro.  3.  EblTOR's  MSS. — This    cafe    was  firft  brought  forty  days  arc 

Wore  the  Court  in  Trinity  Term,  33.6^0.3.  and  then  ^rve^ »"  *  P^act 
ftatcd  as  follows  :^The  pauper  fViUiafn  More  his  wiffc  '^^\''^  ^*"*** 
and  children  were  temovcd  from  St.  Jndrew   Holborn  Mbed Mhrtet* 
to  A/ton  jnxta  Bridwfhth^  in  the  parifh  of  Great  Bridwirrtby  dement  is  in 
in  die  county  of  Che/ier,    The  fcffions  quafhed  the  or- the  place  whe^e 
der,  and  dated,  That  the  pauper  William  More  was  born  in  ^'^^  pwadjng 
Aftin  juxta  Bridworth  ;   and,  being  fettled,  there,  about  Ji^^f  ^*  "^^^ 
1760  became  a  yearly  hired  ferVant  to  Mr.  Squice^  an 
attorney  of  Furnivars  Inn^  Ltrnder/^  with  whom  he  lived 
about  eight  years.     The  ufual  place  of  Mr.  Squice*^  refi- 
dcnce  was  FurnivaCs  Inrty  but  he  ufed  frequently  to  go  to 
Bath  for  his  health,  when  the  pauper  always  accompa-  ' 
nied  hinl.     His  ftay^  on  thofe  occaiiohs,  wa3  fometimes 
for  four  or  five  months  together.     He  was  always  in 
lodgings  tlicre,  and  generally  on  the  South  Parade^  in  the 
)>ari(li  of  S/.  James  in  Bathk    During  the  latter  part  of 
the  eight  yrars,  that  1*  during  the  laft  three  years,  M'r.  Squice 
refided  rather  more  at  Bath  than  at  Fttrmvars  Inn ;    and 
the  laft  time  the  pauper  was  at  Bath  with  hiih,  Mr.  Squid 
ftayed  feVeral  months  in  his  ufual  Ibdging  on  the  South 
Parade.     Thlt  tht  pauper  quitted  Mr.  Squice's  fervice  ill 
Afay  1768^  having  refided  about  four  months  previous 
thereto,  that  is  fromthfc  Chrijlmas  preceding,  in  Furni- 
vu?s  Inn :  that  FurnivaPs  Inn  is  an  extraparoi^hial  place : 
and  that  the  pauper  has  done  no  a£t  to  gain  a  fettlement 
fiucc  he  left  Mr.  Squicei     A  doubt  arifing  on  the  ai-gu- 
ment^  Whether  a  removal  might  not  be  madi:  to  Furni- 
vaPs  Inn  f  the  cafe  was  fent  to  be  re-ftated,  and  now  came 
back  with  this  addition,  Tliat  Furnivars  Inn  is  no  town- 
fhip  orvill  within  the  meaning  of  the  13.  &  14.  Car.  %^ 
c.  12.  and  that  no  removal  has  ever  been  made  to  it.— 
Mr.  Sylvester,  Mr.  Leycester,  and  Mr.  Samuel 
Heywood  (hewed  caufe:  they  faid,  the  birth  fettlement 
being  ^x,  Afton^  any  fubJfcqUeht  fettlement  whatever  would 
'  be  fufficient  to  defeac  this  order  of  removal.     It  Wad 
therefore  immaterial,  whether  the  pauper's   fettlement 
Ihould  prove  to  be  at  Balh  or  in  FurnivaVs  Inn,    But  as  it 
now  appeared  that  Fumivafs  Inn  was  not  fuch  an  extra-* 
parochial  place  as  a  removal  would  be  made  to,  it  fol- 
lowed, that  the  pauper  bad  gained  a  fettlemeot  in  Bath, 
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Rex  v.    ^  *It  was  now  fettled  by  Rex  v.  Bath  Eafton  (a)^  that  fuch  t, 
St.  Andrkw's  fcj-vice  at  a  place  of  public  refort  was  fufficient  to  gain  x 

fettlement,  and  it  was  no  hardfhip  on  fuch  places  that  it 
(a)  Anrc,  page  (hould  be  fo  held,  becaufe  the  burthen  was  compenfatcd 
475*1  p  .  41  •     by  (2^c  benefit  they  derived  from  tlie  mailer's  refidence. 
It  would  be  argued  on  the  other  fide  from  the  cafe  of 
^y)  Ante,  page  Rex  V.  Jltonfb)^  commonly  called  the  Scarborough  cafcy 
4^5»P^'  41 5«     tliat  the  fervice  having  ended  in  a  place  where  no  fettle- 
ment could  be  gained,  the  prior  fervice  at  other  places 
Vras  thereby  done  away,  and  no  fettlement  at  all  gained 
by  fuch  fervice.    Bot  nothing  was  more  clear,  than  that 
a  fettlement  once  gained  could  only  be  loft  by  another 
fettlement.    The  mafter  removing,  m  this  cafe,  before  the 
end  of  the  fervice,  into  an  extraparochial  place,  could  not 
have  any  other  efFeft  on  the  fettlement  already  gained  at 
fervice  at  Bath^  than  if  he  had  carried  the  pauper  abroad 
witli  him,  or  had  lived  afterwards  at  twenty  different 
places,  but  never  forty  days  at  any  one ;   in  both  which 
cafes  it  would  be  admitted  that  the  iettlement  at  Bath  con- 
tinued.     The  Scarborough  cafe  was  to  be  confidered  as  a* 
determination  founded  on  thefe  numerous  and  very  par- 
ticular circumftancesj  or  atmoft,  as  making  an  exception 
as  to  certificate -men,  which  was  not  to  be  carried  ferthen 
(t)  Ante,  page  On  the  other  hand,  the  cafe  of  St.  Peter  Oxford  {c)  was 
456,  pi.  405.    cxaftly  like  the  prefent ;  for  there  the  fervice  began  and 
ended  in  an  extraparochial  place,  and  yet  an  intermediate 
fervice  in  another  place  was  held  to  give  a  fettlement. 
(J)  Port.  They  alfo  cited  Rex  v,  Petham  (dj,  where  an  apprentice 

Chapter  the       ^  ^  ccrtificate-raan  gained  a  iettlement  by  ferving  in 
Ninih.  another  parilh  under  an  aflignmcnt. — Mr.  Bearcroft 

and  Mr.  Dayrill,  contra,  did  not  contend  that  no  fet- 
tlement could  be  gained  at  a  watering-place  ;  that  poi^it 
was  decided  in  the  Bath  Eafton  cr/e,  where  it  was  ex- 
piefsly  faid,  that  the  determination  in  the  Scarborough cafi 
did  not  go  at  all  on  that  circumflance.  If  therefore  the 
Scarborough  cafe  did  not  determine  that  no  fettlement 
could  be  gained  at  watering-places,  the  point  refolved  in 
it  muft  be,  that  the  fettlement  was  defeated  by  the  laft 
forty  days  being  fcrved  in  a  place  where  a  Iettlement 
could  not  be  gained.  It  is  thetcfore  precifely  in  point 
to  the  prefent  cafe  :  for  Scarborough  read  Bnth  ;  and  for 
Ehetbam  read  Furnrjal^s  Inn ;  and  it  is  impoflible  to  dif- 
tiuguiih  the  two  cafes.  In  both  a  fettlement  would  have 
.  been  gained  at  Scarborough  and  Bath  if  the  fervice  had 
ended  there,  but  jivhs  not  becaufe  the  fervice  was  conti- 
nued over  at  Elvctham  and  FurnivaPs  Imu — Mr  .  Jus tice 
BuLLEii,  having  obfcrved  that  ih«y. had  compared  this- 
cfLic    very  cxadiy  to    Rex  Vr  /ilfon,  defircd   them    to 

com- 
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compare  it  alfo  to  that  of  St.  Peter  Oxford.   They  faid,  the      Rir  w. 
Cafe  of  St.  Peter  Oxford  was  prior  to  and  ncceflarily  St.Awdhxw** 
over-ruled  by  that  oi  Jilton^  which  fettled,  that  where  the    Hoi.bo*k. 
laft  forty  days  were  in  a  place  where  no  fcttleincnt  could 
be  gained,  no  fettlement  was  gained  anywhere  by  that 
hiring  and  fervice. — Lord  Mansfield.     It  now  ap- 
pears that  Furnival^s  Inn  is   not  a  vill  within  the  i2.  & 
14.  Car.  2.  c.  12.  The  hirine  there  lays  a  foundation  for  a 
fettlement,  but  none  can  be  gained  there.     You  muft 
look  back  to  the  laft  place,  except  Fumivars  Inn^  where 
forty  days  were  fervcd ;  that  place  is  Bath  ;  and  it  being 
now  fettled  that  fettleraents  may  be  gained  at  watering- 
places,  the  fettlement  was  gained  there  notwithllanding 
the  Scarborough  cafe.     Therefore  the  order  of  fcffions 
muft  be  confirmed. — Order  confirmed. 

425.  R^x  V.  Great  Bookham^  Trinity  Term,   26.  Geo.  3.  ^  ^^rfvat  hired 
Cald.  aoo.-The  pauper  James  Unghurf.,  was  born  m  ^^Z^l^ 
the  parilh  of  fVeft  Clandon  in  the  county  of  iiurry.    At  ferviccs,  and  af- 
Michaelmas  1784  he  was  hired  a  yearly  fcrvant  to  Mar-  terwards  (Iccps 
tin  Richmond^  of  the  parifh  of  Fetchamy  farmer,  at  the  ^"^  his  wife 
yearly  wages  of  7I.  ;    and  he  ferved  the  year  out.    He  ^^^^  "'S^t 
was  nngle  when  hired  ;    but  married  the  January  after-  of\hVywHa*' 
wards.     He  rcfided  forty  days  in  the  parifh  of  Fetcham  b.  except  the  • 
during  his  fervice  and  before  his  marriage :   but  after  i^f^  when  he 
his  marriage  he  took  a  houfe  in  Great  Boahham,   ^^^j  (lept  at  his  maf- 
flcpt  conftantly  with  his  wife  in  the  parifli   of  Great  ^^^^l^^^.^^^^ 
Bookham  during  the  rcm:^inder  of  his  fervice,  excepting    ' 
the  laft   night  of  his  fervice ;  on  which  laft  night  he 
llept    at  his  mafter's  in  the  parifti  of   Fetcham. — Rule 
abfolutCy  no  caufe  being  (hewn,  and  order  of  fcflions, 
dilcharging  tlie  order  of  two  juftiqes,  quaftied  (a),  ^  *  vida  Rex 

V.  the  Inhabitants  of  Sandford,  Tr.  26.  Goo,  3.  17S6.  i.  Term  Rep,  %%i,  andpoft.  Ch4|i. 
Ur  ix.  Where  the  fame  rule  was  obfcrved,  in  the  cafo  of  an  apprentice. 


XI.  Of  fervice  with  different  masters. 


426.  Rcxv.  IvinghoCy  Eafter  Term,  4.  Geo.  I.  Strange  90.  a  fervice  undir 
—The  cafe  ftates,  That  one  Nicholas  Toung,  being  legally  a  hiring  for  a 
fettled  in  the  parifh  of  Cholefbur\,  was  at  Michaelmas  1 7 15  >"'»  P»»^  Re- 
hired into  the  parifli  of  Ivinghoe\  by  Joh:  Knijbt,  to  fervc  [^^^^^JJ; 
him  as  a  flicphcrd  till  Michaelmas  tollowing  :  that  he  en-  „^yi^f  ^nd  the 

remainder  with  a  ftrangtr^   to  whom  he  had  let  hi&  faini,  is  spod  fervice,  if  there  be  n» 
^'Jhlnsigg  of  the  original  hiring.  Fort.  317. 
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Rrx  V.  tercd  upon  the  fervicc,  and  continued  with  Knight  till 
lyi^ciMOf.  Lady-day^  who  then  paid  him  half-a-ycar's  wages,  and 
left  the  farm  to  one  Smithy  who  entered  and  took  all  the 
ftock  and  fervants,  and  in  harveft-timc  took  Tcung  off 
from  keeping  ftieep,  and  fet  him  to  harvcft-work,  for 
which  he  paid  him  5s.  extraordinary,  and  at  tlie  year's 
end  paid  him  the  other  half-year's  wages :  that  knight 
when  he  left  the  ifarm  never  told  Toung  he  wj^s  no  more 
his  fervant,  nor  were  there  any  tranfaftions  between  them 
two  towards  diflolving  the  contraft  ;  neither  did  Tounx 
ever  make  any  new  contraft  with  Smith  for  the  laft  halN 
year.  And  the  jufticcs  adjudge  the  fettlement  in  Ivlng- 
poe^  where  the  hiring  and  ferv^ce  were. — Denton  moved 
to  quafh  tlie  order,  Becaufe  to  make  a  fettlement  there 
mull  be  both  a  continuance  of  the  contraft,  and  fervice^ 
both  which  were  broke  off  at  the  half-year*s  end.  In  the 
(«)  Ante,  f^  cafe  of  Rud/wick  v.  DunsfoU'{aJj  there  was  a  hiring  and 

416,  pi.  385.    fervice  for  a  quarter  of  a  year,  then  for  half-a-year,  and 

afterwards  for  another  half-yea;*,  all  which  were  held  to 
give  no  fettlement. — Yorke.  By  8.  &  q.  /if'///.  3.  c  30^ 
it  is  required,  that.the  party  contmue  in  the  fame  fervicc 
for  a  year.  There  muft  be  an  identity  of  the  fervice,  [t 
muft  appear  to  be  the  fame  mafter,  which  this  is  not;  and 
here  is  an  alteration  of  the  wages.  The  Court  will  not 
confider  what  is  moft  for  the  benefit  of  the  fervant,  but 
which  is  the  proper  parifh  to  be  charged  ;  it  is  all  one  to 
the  fervant  where  he  is  fettled.— Reeve,  contra.  It 
being  exprefsly  iUted,  that  there  was  no  new  contraft^ 
the  firft  muft  be  taken  to  have  continuance  all  the  year. 
And  [{Smith  had  not  paid  Touffg  the  iaft  half-year's  wagcs> 
no  doubt  but  as  this  cafe  (lands  he  might  have  come  upon 
Kftight  for  them.  The  55.  fhevv  he  was  Knight's  fervant 
all  along,  for  otherwife^';7z//^  had  no  occafion  to  give  him 
that  extraordinary  pay-  The  ftatutc  docs  not  require  an 
identity  of  ^hc  contraft ;  for  in  the  cafe  of  Overton  v* 
f^)  Ante,  page  Steventon  fh)^  a  hiring  and  fervice  for  half-a-year,  and 
415,  pi-  303-  ^hen  a  hiring  for  a  whole  year>  and  a  fervice  ior  half^ 
was  lield  to  gain  a  fettlement.  So  in  the  cafe  of -R^'.v  v. 
(t)  Ante,  page  Bright  well  in  the  county  of  Berks  (c)^   llicre  was  a  hiring 

417,  pl.  387.     and  fervice  from  three  week?  :ihcx  ATukaclmas  17 12  to 

Michaclmcis  1713,  tlien  a  hiring  to  the  f?ime  mafter  for 

a  Year,  and  a  fervice  for  eleven  months  :    and  this  was 

held  a  good  fettlement.     The  ftatute  3.  &  4.  JV^  ^  M. 

p.  n.  fays,  that  a  binding  and  inhabitation  ftiall  gain  a, 

Settlement ;  fo  that  by  the  words  a  binding  i^  required i 

(^)  Poft.  and   yet  in   the  cafe  of  Rex  v.  Eccics  in  A^$jfclkjd)  it 

CrMptci  ik       was    held^    that  if  the   mafter  to    whom  the   binding 

i'mih.  '^vas,   a(r:£U2   his  apprentice  pvcr  to  anotlicr,    a  bara 

iabai 
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inhabitation  forty  days  with  the  afligncc  gives  a  fettle-      ^^^  > 
ment.     In  this  cafe  therfe  is  a  hiring  and  fervice  for  a    ivmcHoi. 
-year  in  the  parifh  of  Ivinghoe^  and  that  is  fufficient.— 
Lee,     By  13.  &  14.  Car.  2.  c.  12.  forty  days  inhabitation 
gave  a  fettlement.     But  it  being  found,  that  difeafed  and 
difdrderly  perfons  ofteil  came  intoparifhes  andftaycd  out 
tlic  time,  It  was  thought  proper  by  the  ftatutes  of  2.  & 
4*  and  8.  &  9.  fV.  3.  to  require  a  hiring  and  fervice  for.a 
year.     And  this  was  thought  a  good  remedy,  becaufe  it 
was  fuppofed  nobody  would  incumber  themfclvcs  with  a 
fickly  or  diforderly  perfon  for  a  whole  year,  who  perhaps 
would  have  difpenfed  with  them  for  forty  days.     And  it 
is  not  prefumedy  that  a  perfon  having  ability  of  body 
enough  to  fcrve  a  year  will  become  chargeable ;  and  he 
is  looked  on  as  bringing  fo  much  fubftance  into  the  pa- 
xilh.     I  agree  the  word  fame  in  the  latter  ftatutc  is  a  word 
of  relation,  but  it  will  be  fatisfied  by  referring  it  to  the 
fame  place*     Thofe  ftatutes  have  always  had  a  liberal  con- 
ftrudion  ;  >as  before  3.  &  4.  fV.  y  jM.  c.  ii.  that  bear- 
ing offices  in  a  parifh  amounts  to  notice  {a)^    So  the  fta-  («)  Show,  i^ 
*  tutc  fays,  ait^  unmarried  per/on  having  no  child  \   and  yet  a  ^"*  <««  *nte, 
perfon  having  a  child  which  was  grown  up,  and  no  in-  ^^l^^^^  ^^ 
cumbrance  to  him,  was  held  to  be  within  tlie  ftatute.     So 
in  the  cafes  of  Reg^  v.  Aldenham{b)^  and  Rcxv,  St.  Saviour's  {b)  Sec  port. 
SQuthwark{c)j  marrying  within  the  year  was  held  no  hin-  page  490. 
drance  of  the  fettlement. — Yorkir.     That  cafe  is  within  ^*^-  *"• 
the  very  words,  for  the  ftatute  fpeaks  only  of  perfons  un-  (')  ScepofL 
married  at  the  time  of  the  hidjie. — Chief   Justice.  TSf  ^-^'  a 
X  he  uatute  rcouires  two  thmgs;  a  hinng,  and  a  conti-  S4ik.  529. 
nuance  in  the  fame  fervice  for  a  year.     'I'here  can  be  no 
doubt  but  that  in  this  cafe  there  is  a  complete  and  perfeft 
hiring  for  a  year;  but  the  queftion  turns  upon  the  fer- 
vice.    Half  of  it  was  aflually  a  fervice  to  Knight^  and  the 
reft  in  faft  was  a  fervice  to  Smith  \  but  there  being  no 
new  contrad  with  Smithy  nor  any  diflblution  of  the  firft 
contradt  with  Knight,  it  feems  cpnfiderable,  whether  the 
whole  (hall  not  be  taken  to  be  a  fervice  to  Knight.    As  if 
I  lend  my  fervant  to  a  neighbour  for  a  week,  or  any  Ion  - 
ger  time,  and  he  goes  accordingly,  and  docs  fuch  work 
as  my  neighbour  fcts  him  about;  yet  all  this  while  he  is 
in  my  fervice,  and  may  reafonably  be  faid  to  be  doing 
my  buiinef^.     If  the  iirft  contraft  be  not  difcharged,  it 
muft  have  a  continuance,  and  under  it  the  fervant  is  in- 
titled  to  demand  his  wages  of  the  iirft  matter.     And  the 
p.  given  him  by  Smith  is  no  argument  to  the  contrary, 
no  more  than  if  in  the  cafe  I  put  before,   my  neighbour 
had  given  my  fervant  a  gratuity  for  his  extraordinary 
trouble.     What  agreement  there  was  between  Knight  aii4 

^    i  i  4  Smitb 
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Res  it.  Smhh  mn  conjiat^  but  here  is  no  aft  done  by  the  fenrant 
IviKGHOB.  tjjaj  (hews  his  confcnt  to  chance  his  mafter.  And  thcrc- 
.  fore  I  take  this  to  be  a  fervice  lor  the  whole  year  purfnant 
to  the  firft  contrary  and  confequently  the  fettlement  is  at 
Jv'tnghoey  where  the  fervice  was. — Powys,  Jufiice.  The 
private  reafon  that  we  went  upon  in  Rex  v,  the  InbabltaiUs 
(m)  Ante,  pag«  of  Haughton( a) ^  where  it  was  held  that  feveral  hirings  and 
413,  pi.  388.  fcrvices  for  eleven  months  gained  no  fettlement,  was,  bc- 
caufe  if  we  ihould  once  get  out  of  the  ftatute,  there  would 
be  no  end,  and  by  the  fame  reafon  that  we  abated  one 
day  we  might  abate  two,  et  fie  in  infinitum*  1  think  in 
this  cafe  the  fettlement  is  in  Ivinghoe, — Eyre,  Jv/lice, 
And  fo  do  I.  This  is  a  contrad  for  a  year  between 
Knight  and  Toung^  and  not  to  be  difTolved  during  the  year 
without  botli  their  confents.  There  is  aftually  no  con- 
fent  on  one  fide,  and  but  an  implied  confent  on  the  otlier. 
It  weighs  nothing  with  me  that  Smith  paid  the  laft  half- 
year's  wages,  for  I  look  upon  him  only  as  a  perfon  to 
whom  tlie  fervant  was  lent,  and  tliere  is  no  doubt  but 
that  Toung  might  have  demanded  the  wages  of  Knight, 
The  paying  tlie  5s.  is  fo  far  from  being  an  aiigument 
that  the  contraft  was  diflblved,  that  it  is  to  iiie  a  ilrong 
evidence  of  its  continuance  ;  for  when  Smith  goes  to  fet 
him  about  har  vcft- work,  "  No,  fays  he,  I  wts  hired  to  bea 
Ihcpherd,  and  had  fmall  wages  accordingly  ;"  and  there- 
upon the  other  agrees  to  give  him  5$.  as  an  equivalent  for 
the  hardnefs  of  the  work. — Fortescue,  Juftice,  The 
difficulty  arifes  upon  the  vf  or  A  fame  ^  which  may  extend 
to  mafter,  parifli,  and  bufinefs.  And  taking  it  in  tliofe 
fenfes,  this  cafe  comes  within  the  words  of  the  ftatute  j 
and  there  can  be  no  doubt  but  that  it  comes  within  the 
reafon  pf  it,  for  he  is  no  more  likely  to  be  chargeable 
now,  than  if  he  had  aftually  ferved  Knight  all  the  year. 
Upon  the  reafons  which  have  been  given,  I  think,  here 
is  the  fame  mafter,  the  fame  fort  of  fervice,  in  the  fame 
parifh,  and  a  continuance  of  the  contract  tliroughout  the 
whole. — The  order  was  confirmed, 

A  fervice  with  ^^T'  ^^^^'  Beccks^  EaftcrTerm^  1 7,  Geo.  2.  Burr.  S.  C. 
apotiier  perfon  2,^o. — ^Cafe  ftatcs.  That  Thomas  EUm^  tlic  perfon  rcmov- 
vwith  ihc  maf.  cd,  bcing  legally  fettled  at  Bcccles^  let  himfelf,  fomc  fhort 
wr*»  coofcnt,  if  ti^ne  bcfore  Michaelmas  1732,  to  Samuel  Corbettj  a  black- 
2f\h**!!Iouaa^  fmiih,  in  Lowejloft,  at  the  wages  of  3I.  or  3I.  ids.  to  fcrvc 
S  c.Stnuiior.  ^^"^  there  for  pne  whole  year  from  the  laid  Michaclmai 
Seepoft.*  to  the  Aftchaehnas  following,  to.  receive  the  faid  wages 
M  Settlement  from  time  to  time  as  he  wanted ;  and  accordingly  entered 
**  by  Apf/reiw  ^ipoA  hi§  fa;d  fervice  on  the  Mnbaelmas  day^  and  con- 
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tkiucd  his  fold  fcrvice  until  the  Michaelmas  following :       R'»  «»• 
and  then  he  again  let  himfelf  for  another  year  to  his  faid     >*««*■■*• 
mafter,  and  continued  about  ten  weeks ;   when  he  and 
his  iBafter  agreed  to  part,  and  aflually  did  part.     But  it 
further  appeared  to  the  feffions.  That  the  faid  Thomas 
Elem^  within  the  year,  worked,  with  his  mafter^s  confent^ 
for  a  week,  with  one  Lincoln^  as  a  journeyman-black- 
fmith  ;  and,  with  the  like  confenty  with  one  Lawesj  for 
a  fortnight;  and  at  fome  times,^  not  exceeding  twenty- 
four  hours  at  any  one  time,  nor  above  three  days  in  thp 
whole,  within  the  faid  year,  with  his  mailer's  confent, 
did  go  off  to  fea,  in  a  fifhmg-boat  belonging  to  Mr.  Man- 
dark.    And  it  was  agreed  between  the  faid  Elem  and  his 
mafter,  at  the  time  of  fuch  abfence,  that  the  faid  Elem 
fhouid  have  all  tlie  wages  he  then  earned,  the  faid  Corbett 
deducing  during  the  time  of  fuch  abfence  in  proportion 
to  his  aforefaid  wages  of  3I.  or  3I.  los. :   and  that  the 
faid  Lawesy  Lincoln^  and  Manclark^  feverally  paid  him 
the  faid  Elem  for  the  time  he  fo  worked  with  them  ;  and 
the  faid  Elem  allowed  the  faid  Corbett ^  out  of  his  faid 
wages,  for  the  time  of  his  faid  abfence :    fo  that  Corbett 
received  no  part  of  the  wages  the  faid  Elem  earned  during 
his  abfence ;   but  only  deduGed  a  proportional  part  of 
the  faid  wagjes  of  3I,  or  3I.  los.     Therefore  the  court  of 
fcflions  is  of  opinion,  That  the  faid  Elem  hath  not  gained 
any  legal  fettlcment  at  the  parifti  of  Lowejloft  aforefaid, 
by  virtue  of  the  aforefaid  fcrvice  ;    and  doth  affirm  the 
faid  order.  —  Mr.  Staniford  moved  to  quafh  thefi? 
orders  ;  and  the  Court  did  not  feem  then  to  doubt  of 
its  being  a  good  fettlemcnt  in   Lowejioft.     Mr.  Pils- 
WORTH,  counfel  for  Lowejioft^  argued,  in  fupport  of        •    »    . 
the  orders,  that  what  was  here  ftated  amounted  to  a 
diflblution  of  the  contraft  :  and  when  the  contraft  was 
once  diifolved,  it  could  not  be  taken  up  again  and  con- 
tinued.    It  appears  alfo,  from  the  manner  of  the  wages 
being  payable  (not  at  the  laft,  but  at  particular  prece- 
dent times),  that  he  was  no  more  than  a  journeyman  to 
Corbett.     The  a<Sl  of  3.  &  4.  Jf(!'ilL  &f  Mary,  c.   11.  liat 
been  conftrued  ftriftly,  with  regard  to  hirings,  in  the 
cafe  of  Duntford  v.  Ridgwlck  (a) :    and  there  is  the  fame  (^j  Ante,  pag^ 
reafon  for  ftriftnefs  with  regard  to  fcrvice.     In  Pawlet^e  pi.    %$, 
V.  Burnham{b),   the  fettlcment   was  holdcn   to  be  in/^xp^^^    ^^ 
Burnhamj  becaufe  the  fervant  went  away  three  weeks  494,  pi/4 ^4. 
before  the  end  of  the  year,  by  confent  of  the  mailer,  and  Burr.  s.  c.  65. 
6s.  was  abated  of  his  wages. — Lord  Chief  Justice  *•  ^' <^*"*^» 
Lee  obferved,  that  the  whole  abfepxe  of  the  prelent  pau- 
per in  the  firft  year  was  juft  three  weeks  and  three  days, 

'by 
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Kzxv*      by  the  confcnt  of  his  msiftcr ;   and  the  tnoncy  dedafted 
Bxcci.Bf.     QQt  of  his  wages  was  to  be  in  proportion  to  his  abfencc. 
First,  It  appears  that  the  parifn  of  Leweftoft  have  had 
all  that  the  words  or  tlic  intention  of  the  aft  of  parliament 
.  require ;   for  there  was  a  dear  hiring  for  a  year :    and 
taking  in  the  ten  weeks  of  the  fccond  year,  a  fcrvice  for 
more  than  a  year.     We  cannot  intend  any-thing  of  a 
.  firaud  ;    for  none  is  Aatcd.     The  queftion  depends  .upon 
(«)  VId«3  fc4.two  afts  of  parliament  (<»)•    Upon  the  negative  aft  ijb)^ 
vriii^  u  M»ry^  it  is  not  ncccffary  that  the  fervlce  be  with  the  fame 
*'  "'       u     perfon  :    it  is  fufficicnt  if  it  be  with  the  fucceflbr  inr  the 
*'*?'^*  '^'farm,  or  the  affignec.     Therefore  this  aft  has  not  been 
.  taken  fo  flriftly.     Then  the  agreement  about  the  pay- 
f*)  8.  &  9.     ment  of  the  wages  as  the  fervant  might  want  it,  will 
>^»U.  3.C.  3c.  ^^^  vitiate  the  contraft.     Nor  will  the  contraft  be  dif- 
folved  by  any-thing  here  ilated.     It  is  only  a  liceiKre  of 
.departure   for  a  certain   time:    the  contraft  remains. 
Indeed  where  tlie  fervant  departed,  by  confent  of  both 
parries,  tliree  weeks  before  the  end  of  the  tenn>  the  con» 
{f}  SeeaMSS.  traft  wasdiiToIvcdi  as  in  the  cafe  cxf  Pazi/etv.Burnbam(c). 
wport  of  tuis    And,  according  to  the  cafes  that  liave  been  determined^ 
e^fe,  poft.  453.  ^[jg  fubfequent  fervice  of  ten  weeks  may  be  taken  in,  in 
P«*4Mt  ^i^g  prefent  cafe.     But  the  fervice  by  the  matter's  con- 

fent, with  another  perfon,  was  fervice  of  the  maftcr:    it 
13  not  neceflary  that  the  fervice  be  with  the  fame  perfon. 
Nay,  if  it  had  bcpn  without  the  mafter*s  confen^,  yet  the 
ablence  had  been  difpenfed  with,  by  the  matter's  thu!^ 
.  receiving  him  agaifi.     Therefore  the  original  order  is 
wrong;     and    both    orders    mutt    be   quaihed. — The 
THREE  OTHER.  JuDGES  concurrcd  in  opinion,   that  this 
w^s  no  dilTolution  of  the  contraft,  but  a  mere  lending 
of  the  fervice  of  his  fervant;    than  which  nothing  is 
^ ,  P      ^^  more  cuftomary  in  harvcft-time. -^  J^ER  QuR«  un^n^- 
|*!w4"no.  2oi  nioufly.     Both  orders  quafhed. 

^4  No.  95.    Rex  V.  Inh^biunts  of  Coodneiion,  poQi 


XII.   Of  vianhge  dunn^  fir  vice  ^ 


1 

Pafcrvir.tbe  4-^'  Fdt'rin^don  v.  Tf^ltty^  Eafi^r  Term^  1.  Jftn^  Salh. 
Jirtd  for  a  y?ar,  ^17. — A  fcrvant  Came  into  the  pariih  of  5.  ;  was  hired 
Yi%  fobfcqufnt  f^r  a  year  ;  anel.  having  fervcd  haif-a-yCar  of  the  time, 
^  "^Vvr*;  '^^!L  married  a^  woman  in  thq  parifli  of  li'"itty  :  and  the  queftion 

f..)-.  dtflolve  the  .  ^  TIM         T  1         •      n-  I     •     ^       r     I 

ccturaabt-      "^'^s*  FIRST,  Whctlicr  the  jinticcs,  on  complamt  of  the 

tvvcu?  inarijr  arj  r^'rviint,  nor  prcv£;:t  haii  f.'tai  Itjvin;;  ouc  ^hc  year  in  order  ,fo  pav^ 
a  ir.ilcmtnt,  ^hufch- 
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chtirchwardens,  could  make  an  order  to  remove  him  to  FAjtiivGDOJc 
the  place  of  his  laft  legal  fettlement?  Secondly,  ^^^be•  ^'  "Wittx^ 
ther  his  ferving  here  would  not  gaii^  a  fettlement  ?  To 
the  firft  point  it  was  admitted,  that  the  contraft  between 
tlie  maftcr  and  fervant'was  not  diflblved  b.y  tbc  marriage; 
;ind  that  admitting  it  might  be  didblvcd  by  an  order 
pade  on  complaint  of  the  mafler,  yet  without  that,  and 
upon  complaint  of  the  officers  only,  it  could  not  be  dif- 
folved ;  therefore  Broderick  (of  counfel)  admitted  " 
that  the  juftices  could  not,  in  the  principal  cafe,  fo  re-* 
}Dovc  him,  as  that  he  could  not  come  to  ferve  his  mailer, 
but  held  he  might  be  removed,  fo  as  that  the  order  flioula 
difiurb  him,  and  prevent  a  fettlement ;  and  this  he  fai4 
was  a  medium  that  Would  neither  prejudice  the  contra6t^ 
nor  evade  the  ftatute.  He  compared  it  to  an  order  to 
remove  on  14.  Car.  2.  before  forty  days  ftay  ;  in  whicl\ 
cafe,  the  very  making  of  the  order  obflrufted  a  fettle- 
ment i  and  It  may  be  executed  after  the  forty  days.— - 
Holt,  Chief  Jufiice^  and  Powell,  contray  That  an 
prder  to  difturb  him,  and  not  remove  him,  was  not 
within  the  meaning  of  the  aft:  difturbing  him,  without 
power  to  remove,  is  vain ;   and  this  does  not  unfettle,  ^ 

'  nor  is  it  like  the  cafe  of  fortv  davs.  Secondly,  It  was 
queftionedji  whether  fuch  a  ftay,  &c.  would  gain  a  fettle- 
ment >  becaufe  tlie  ftatute  makes  the  party*s  being  un- 
married a  qualification  as  well  as  his  ftay,  viz,  "  If  any 
*'  fuch  pcrfon,  being  unmar/ied,  being  hired,  he,  fuch 
fcrvicc,  &c.**  fo  that  the  words  *'  fuch  fervice"  goes  to 
all ;  not  pnly  the  ftay,  but  tlie  ftate  of  the  party.  To  this 
Powell  inclined  ;  Holt y  Cbiefju/iice,  contra.  '*Such'* 
is  only  fuchfervlce  ;  and  the  marriage  docj  not  hinder 
the  (ervice.  The  contract  continues :  and  fuppofe  the 
woman  h^  marries  he  of  the  fame  parifh,  fhall  not  that 
gain  a  fettjeqient  ? 

429.  Rex  V.  Clcnty  Mich,  Trrm^  I.  Ge&.  }.  Foley.,  T48.—  Marriage  be- 
lt appeared  upon  the  order  of  feirions,That  one  John  Coo^  J^^«*"  ^''^  *"'^' 

per  was  hired  for  a  year  in  the  parifii  of  EhnU-y  l,ov£t.  »"5  »"<*  ^**"*- 
i    .  .   J   ^  r        \  1  t*        #1  •  I    Paction  of  1 1  »e 

being  an  unmarried  man,  for  three  pounds  and  ten  fhil-  fgrvjcc  is  no  ' 
lings  wages,  about  the  month  of  AuzujU  and  fcrved  for  impediment, 
the  faid  year:    but  about  the  n)onth  of  Fchrunry  then  g   p.dctermU 
ncxt  following  his  faid  hiring,  he  was  married,  and  con-  „ed  :'n  ihef^ma 
tinued  after  fuch  his  maiTiage,  to  the  end  of  the  faid  Ttrm  hetwe^r^' 
year,  tn  his  faid  fervicc.     The  ordeV  of  two  juftices  was  *^^*^  parfhcs  o^ 
to  remove  this   ^j^hi  Cooper  and  his  wife  fron\  CUnt  to  ^^'  ^J*/''°^"   . 
Elmky  Lovet:    upon  appeal  to  the  fcfiiOns,   the  fcHions '^^     V    ^^'^'^ 
quafhed  jthat  order,  but  found  it  as  Jihovc.     Now  the 
^ourt  of  King*s  Bench  ciualhcd  the  orJcr  of  fciTions,  and 
*'      '  '  held. 
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Rex  v.    ^   It  was  now  fettled  by  Rex  v.  Bath  Eafton  (a)y  that  fuch  1. 
St.  Andrew's  fervice  at  a  place  of  public  refort  was  fufficient  to  gain  x 

fettlemeiit,  and  it  was  no  hardihip  on  fuch  places  fliat  it 
(d)  Anrc,  page  fhould  be  fo  held,  becaufe  the  burthen  was  compenfated 
47»>  P  •  41  •  ijy  ^hc  benefit  they  derived  from  the  mailer's  refidencc. 
It  would  be  argued  on  the  other  fide  from  the  cafe  of 
^h)  Ante,  page  Rex  V.  Alton (b)^  commonly  called  the  Scarborough  cafcj 
-4^SiPl'4i5'     that  the  fervice  having  ended  in  a  place  where  no  fettle- 

ment  could  be  gained,  the  prior  fervice  at  other  places 
was  thereby  done  away,  and  no  fettlement  at  all  gained 
by  fuch  fervice.  BiK  nothing  was  more  clear,  than  that 
a  fettlement  once  gained  could  only  be  loft  by  another 
fettlement.  The  matter  removing,  m  this  cafe,  before  the 
end  of  the  fervice,  into  an  extraparochial  place,  could  not 
have  any  other  efFeft  on  the  fettlement  already  gained  at 
fervice  at  Bathy  than  if  he  had  carried  the  pauper  abroad 
witli  him,  or  had  lived  afterwards  at  twenty  different 
places,  but  never  forty  days  at  any  one ;  in  both  which 
cafes  it  would  be  admitted  that  the  icttlement  at  Bath  con- 
tinued. The  Scarborough  cafe  was  to  be  confidered  as  a- 
determination  founded  on  thcfe  numerous  and  very  par- 
ticular circumftanccs;  or  atmoft,  as  making  an  exception 
as  to  certificate-men,  which  was  not  to  be  carried  fartlien 
(f)  Ante,  page  On  the  other  hand,  the  cafe  of  St,  Peter  Oxford  {c)  was 
456,  pi.  405.  exaftly  like  the  prefent ;  for  there  the  fervice  began  and 
ended  in  an  extraparochial  place,  and  yet  an  intermediate 
fervice  in  another  place  was  held  to  give  a  fettlement. 
{i)  Poft.  They  alfo  cited  Rex  v.  Petham  [dj,  where  an  apprentice 

Chapter  the       ^  a  ccrtiScatc-man  gained  a  fettlement  by  ferving  in 
Ninth.  another  parilh  under  an  aflignmcnt. — Mr.  Bearcroft 

and  Mr.  Davrill,  contra^  did  not  contend  that  no  fet- 
tlement could  be  gained  at  a  watering-place  ;  that  point 
was  decided  in  the  Bath  Eafton  crfe^  where  it  was  ex- 
prefsly  faid,  that  the  determination  in  tht  Scarborough  cafe 
did  not  go  at  all  on  that  circumilance.  If  therefore  the 
Scarborough  cafe  did  not  determine  that  no  fettlement 
could  be  gained  at  w^atcring-placcs,  the  point  refolved  in 
it  muft  be,  that  the  fettlement  was  defeated  bv  the  laft 
forty  days  being  fcrved  in  a  place  where  a  fettlement 
could  not  be  gained.  It  is  therefore  precifely  in  point 
to  tlie  prefent  cafe  :  for  Scarborough  read  Bnth  ;  and  for 
Ehctham  read  FurnivaPs  Inn ;  and  it  is  impoflible  to  dif- 
tiuguilh  the  two  cafes.  In  both  a  fettlement  would  have 
.  been  gained  at  Scarborough  and  Bath  if  the  fervice  bad 
ended  there,  but  jyrriS  nor  becaufe  the  fcr^cc  was  conti- 
nued over  at  Elvctham  and  FuvnivaPs  /w;.— -Mr.  Justice 
B'JLLER,  having. obfcrved  that  ihey  had  compared  this* 
cjifc    very  exaftly  to    Rex  v^  jilton,  defircd   them    to 

com- 
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compare  it  alfo  to  that  of  St.  Peter  Oxford.   They  faid,  the      k%x  v. 
cafe  of  St.  Peter  Oxford  was  prior  to  and  ncceflarily  St.  Awomw't 
over-ruled  by  that  oi  Jlton^  which  fettled,  that  where  the    Holbork. 
laft  forty  days  were  in  a  place  where  no  fcttlemcnt  could 
be  gained,  no  fettlement  was  gained  anywhere  by  that 
hiring  and  fervicc. — Lord  Mansfield.     It  now  ap- 
pears that  Furnival*s  Inn  is   not  a  vill  within  the  12.  & 
14.  Car.  2.  c.  12.  The  hiring  there  lays  a  foundation  tor  a 
fettlement,  but  none  can  be  gained  there.     You  mufl 
look  back  to  the  laft  place,  except  Furnival's  Inn^  where 
forty  days  were  ferved ;  that  place  is  Beth  ;  and  it  being 
now  fettled  that  fettleraents  may  be  gained  at  watering- 
places,  the  fettlement  was  gained  there  notwithilanding 
the  Scarborough  cafe.     Therefore  the  order  of  fciBons 
muft  be  confirmed. — Order  confirmed. 

425.  Rex  V.  Great  Bookham^  Trinity  Term^   26.  Geo.  3.  A  fcrvant  hired 
Cald.  290. — The  pauper,  James  Longhurfty  was  born  in  ^"^^^'  f^"'^'  ^ 
the  parilh  of  fVeft  Clandon  in  the  county  of  Surry.    At  fcrvLe^'^nd  af! 
Michaelmas  1784  he  was  hired  a  yearly  fcrvant  to  Mar-  terwards  flccps 
tin  Richmond^  of  the  parifh  of  Petcbamy  farmer,  at  the  ^»ih  Ws  wife 
yearly  wages  of  7I.  ;    and  he  ferved  the  year  out.     He  ^y^^  "'S^t 
was  nngle  when  hired ;    but  married  the  'January  after-  of\hVwnn" 
wards.     He  rcfidcd  forty  days  in  the  parifh  of  Fetcham  b.  except  the  • 
during  his  fervicc  and  before  his  marriage :   but  after  i^^^,  when  be 
iis  marriage  he  took  a  houfe  in   Great  Bookham^   2^1^^  flept  at  his maf- 
flcpt  conftantly  with  his  wife  in  the  parifli   of  Great  w.VIlA  i** 
Bookham  during  the  rcmi^mder  ot  his  lervice,  excepting    * 
the  laft  night  of  his  feryice ;  on  which  laft  niglit  he 
flept    at  his  matter's  in  the  parifh  of   Fetcham. — Rule 
abfolutc,  no  caufe  being  fticwn,  and  order  of  fcflions, 
difcharging  the  order  of  two  juftices,  quafiied  {a).  /  %  vidj  Rex 

V.  the  Inhabitants  of  Sandford,  Tr.  26.  Goo.  3.  17S6.  i.  Term  Rep,  %%u  and  pod.  Chap- 
tcf  ix.  \Vhere  the  fame  rule  was  obfcrved,  in  the  caf<)  of  an  apprentice. 


XI.  Of fcr vice  with  different  masters. 


426.  Rcxv.  Ivlnghcey  Eafter  Term^  4.  Geo.  I.  Strange  90.  a  fervicc  und«r 
—The  cafe  ftatcs,  That  one  Nicholas  7'oungy  being  legally  a  hiring  for  a 


.</^V»  and  the 

remainder  wiih  a  firanger^   to  whom  he  had  let  his  farm,  is  gpod  Csrvice,  if  there  bc  n» 
^'Jf^ktioB  of  the  on^in-l  hiring.  Fort.  317. 

113  tered 
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If  a  (erviot  »fc-      434.  Pazvlel  v.  Burnham^  Mich.  Term,  \.  Get.  I.  Ent- 
ftni  hinrifclf,      tor's  MSS.—Tvio  jufliccs  Tcmove  Hugh  Poale  and  hi^ 
'^urabek^     ^ifc  from  the  parifli  of  Paittkl  to  tbc  parifh  of  Burnharti 
the  j-arcx-      ifi  t'le  county  of  Sorr.erfct.     The  juiliccs  at  feffions  Oti 
piret,  thefer.    appeal  being  equal,  tlic  order  was  confirmed,  and  ftate 
»i«  it  iHK  pw-  the  following  cale  :— The  pauper  Hugh  Pee/e  lived  with 
ih™'h'h«V'i-  ^"  '"■other  John  Poole  as  a  covenant- fervant  for  a  yeaf 
ud^ihe  rnviit    i"  thepariJh  of  PawUt.     After  this  fervicehad  completc- 
wiih  hit  mif-    ly  expired,  lie  quitted  the  parilh  of  Pawlet,  and  Went  and 
ter'i cmifnii.     covenanted  himfelf  with  one  Richard  Allen  in  the  parifh 
5.  c.  Sett.  &  of  Burnham-t  to  ferve  him  for  a  year;  but  tlirec  weeks 
»«n.  t^-         before  the  xx()iration  of  the  year,  he  departed  from  the 
%,  C,  t.  Seir.     f^rvice  with  his  mafter's  confcnt,  and  abated  fix  IhiUingS 
s'c^tolCT       ^^^  **^  '''^  wages  for  the  remainder  of  the  year.      Oft 
(lj_*         '      thcfe  orders  being  removed  into  tlie  Court  of  King's 
8.  c.  died.       Bench,  it  was  contended,  tliat  the  abfcncc  from  his  fervicc 
Butt.  S.  C.fi9.  bci.ng  by  mutual  confent,  and  not  occaiioned  by  any- 
thing involuntafy  oh  the  part  of  the  fervant,  or  by  any 
fault  oh  the  part  of  the  mafter,  it  was  fuch  a  departure 
as  rendered  the  fervicc  incomplete,  and  therefore  that 
the  orders  fettling  him  at  Swrwiam  fliould   be  quafhcd; 
On  the  btlier  fide  it  was  urged,  that  as  the  cale  ftated 
that  he  was  a  coi'rtiiwf-fervant,  which  muft  be  prefuraed 
to  be  hy  deed-,  he  could  not  be  difcliarged  by  a  parol  con- 
fent, and  ihetefore  he  continued  a  hired  fervant  during 
the  year. — The  Coi'Rt.     As  to  tlic  purpofcs  of  fettle- 
Bient,  there  is  certainly  no  difference  between  a  covenant 
by  deed,  and  an  agreement  by  parol.     If  the  hiring  was 
by  covenant,  perhaps  it  is  not  to  be  deftroycd  by  this 
Confcnt,  and  an  aftion  may  be  maintained  on  it :  but  as 
to  fcttlement  here  is  a  clear  difconti  nuance  of  the  year's 
fen'ice.     There  is  no  fraud  found,  nor  is  thetc  the  ap- 
pearance of  any  on  the  part  of  the  mafter  ;  and  can  he 
eblige  his  fervant  to  gain  a  fcttlement  nalens  vtlcns  ?  Th« 
ftatute  of  3,  M^ill.  fc/  Mary,  ^.  1 1 .  fays,  that  he  muft  fervc 
for  a  year ;    now  this  man  has  not  fervcd  for  a  year* 
■—The  order  was  accordingly  quaihedt 


*uther!>y  of  Vimr,  rttle  »  Kemoval," 
4<n.    10  which   lie    refers   in  the 

ted  in  the  fuhfjrqttCM  edition  of  iMt 

™oik  (  and  in  ilie  t.fe  of  jn  ippren- 

former  edillon  of  ilii»  work,    ii  I* 

ticdj   it  leeitis  cleir  ilui  ibe  mifl^ 

only  riidjfri,  in  the  auibprii^  of  Shaw'i 

msy  noldifchjfge  of  Hs  own  accord  } 

P.ri(h  Lw,  3d  tdii,  c.  5S.  r.  11.) 

bui  muft  proceed  under  either  tbe- 

Ili:it  in  fuch  ejfi.  a  JKpu,  uiKjn  Com- 

lUloie  of  5.  EUl.  e.  4.  f.  5.  ar  tht 

■pliint  of  tbi  Koficr,  may  difeiiaite 

»o.  Go),  3.  c.    .     S«  Mr.  Calde- 

htr,  end  nni  tlial  ihere  it  any  at>tlK>- 

cmt'i  DeclGcni,  page  it.  note  {}) 

ti'y    in   a  miilcr   f*    to   difchirge. 

to  the  cafe  of    Rex  v.  Bimpton. 

This,  however,  is  only  an  rbfervj- 

See  ilfo  Rcxn,  VViifort,  CJd.  57.  " 

Ubo  aiti*  b^Mt.Sluw.BAd  ispmii. 

435-  ^'■'. 
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435.  St*  V*  I/Iiff  Eafter  Terniy  7.  Geo.  .1.  t.  Stra.  4^3.  tf  •  fer^nt  ah* 
—Upon  afpecial  order  of  fefiions  the  cafe  was  ftatcd  f«"''»>'nfcifbf 
for  the  opinion  of  the  Court—That  Henry  IVilfon  was  '^^^"^f^^f^' 
rq^alarly  hired  for  a  year  by  Samuel  Jones  into  the  parifh  w/Jnother** 
otljlip:   that  during  the  year  he  was  lick  for  fix  days,  With  confcnf, 
and  incapable  of  doing  any  fervice  :   that  afterwards  he  6r  to  ferk  ana- 
went,  without  leave  ot  his  mafter,  to  fee  his  mother,  and  ^^f  ftrvicc, 
fiaycd  away  four  days ;    and  that  three  days  before  ^"S  ^"J^j.*J|f**  ^ 
year  was  up,  he  alked  leave  of  his  maftcr  to  go  to  a  mailer,  andch# 
ftatttte-^air  to  be  hired,  which  the  mafter  refufed;  but  ycarcxpircsda- 
the  fervaat  periifting  he  muft  go,  the  mafter  replied, "  I  am  "*»g  ^"ch  at>- 
refolved  you  Ihall  ^ain  no  fettleilient  ia  this  parilb,  and  '^^""»  ^V^  Jj* 
tlierefore  if  you  wili'go,  it  Hiall  be  for  good  and  all.*'  mcmtf  thc^ 
**  No,  fays  the  other,  I  will  ferve  out  the  year ;"  and  there-  maftcr  ukes 
upon  he  went,  and  never  returned  duiing  the  laft  three  Wm  intofcrvioB 
days :  and-  when  he  came  to  be  paid,  the  matter  dedufted  *5a>n  before  tiii 
fqr  tlie  time  be  was  fick,  and  wlien  he  went  to  fee  his  y^^"^P'»^* 
mother;  which dedudions  the  fervant  agreed  to;  and  the  ^-  ^-  Sett.  Sc, 
maftcratthe  fame  time  abated  6d.  for  the  laft  three  days,  p*J^*  '*9^ 
which  the  fervant  refufed  to  allow,  but  the  maftcr  rcfuhng  F«-«L\ot/ 
to  pay  it,  the  fervant  took  the  reft  of  his  wages.     And, 
Whether  tbcfe  interruptions  of  the  fervice  Ihould  defeat 
the  fettlement  in  IJIip  f  was  the  cjucftion.  And  the  fcflions 
adjudged  it    a  fettlement.  -  It  was    argued  largely  by 
Mr.Hawkins,  who  moved  to  quafli  the  order ;   and  he 
cited  the  cafe  of  Paivlet  v.  Burubdm  (a),  where  the  tnaf-  («)  Ante,  ptgi 
ter  and  fervant  parted  by  confcnt  tiiree  weeks  before  the  494»  pl.434' 
end  of  the  year,  and  it  was  held  no  fettlement. — And 
now  Pratt,  Chie/JuJiUe,  delivered  the  opinion  of  the 
Court.     In  this  cafe  here  is  no  doubt  but  that  there  was 
a  compleat  and  perfeft  hiring  for  a  year.     The  only 
queftion  is.  Whether  there  has  been  fuch  a  fervice  in 
purfuance  of  it,  as  will  give  a  fettlement  to  the  party  ? 
riircc  objeflions  have  been  made  at  tlie  bar,  which   it 
will  be  proper  to  taVc  notice  of.     FmsT,  Tliat  tlie  fer- 
vant being  fick  for  fix  day&i  and  incapable  of  fcrving,  can 
never  gain  a  fettlement,  \v<l)ich  is  to  be  acquired  only  by 
a  fervice  for  a  year :  but  here,  fay  ihcy,  he  did  not  ferve 
for  fix  days,  and  fo  tiKre  waists  fo  much  of  -a  fervice  for 
a  year.    This  was  lightly  touched  v.pon  at  the  bar,  and  ' 
furely  there  is  little  in  it.   A  fervant  that  lies  thus  under 
tlievifitationof  the  hand  of  God,  which  befkls  him  not 
through  his  own  default,  is,  and  muft  be  taken  to  be,  all 
the  while  in  the  fervice  of  his  maftcr ;    and  if  this  ex- 
ception was  to  be  allowed,  it  might  prevent  all  the  fet-  -* 
tleoients  in  the  kingdom:    it  is  not  to  be  prefuraed,  that 
the  fervant  is  lefs  able  to  provide  for  liimlelf  at  the  year's 
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Rtz  «•      end,  becaufe  he  has  had  a  flight  indifpoiidon  during  the 
iM-ir*       year  ;   and  that  prefumgtion  of  an  ability  is  the  foun- 
dation  of  making  it  a  Settlement.     Secondly,  It  was 
obje£ted,  that  his  going  to  fee  his  mother  without  leave 
was  a  defertion  of  the  ferncc,  and  the  time  he  ftayed  away 
takes,  fo  much  off  from  a  complete  fervice  for  a  year. 
As  to  tliat  we  are  all  of  opinion,  that  it  will  not  prevent 
the  fettlement.     It  was  never  the  intent  of  the  ftatute, 
that  if  a  fervant  happened  to  flay  out  a  night  or  two,  it 
Ihould  avoid  the  fettlement ;    but  here  the  mafter  taking 
him  a^ain,  has.  difpenfed'with  his  non-attendancei,  fo 
there  is  nothing  in  that  objeAion*     Thirdly,   The 
third  and  indeed  the  moft  confiderable  objection  was, 
that  the  going  away  tliree  days  before  the  year  was  up, 
Und  never  returning  again  during  the  year,  is  a  forfeiture 
of  the  fettlement.     Now,  though  that  would,  prima  faciif 
be  a  good  objedion,  yet,  as  this  cafe  is  circumftanced^ 
we  are  of  opinion  it  cannot  prevail.    Coniider  how  the 
cafe  (lands  with  regard  to  the  fervant :  he  knew  his  maf« 
ter  defigned  to  part  with  him  at  the  year's  end,  and  there« 
fore  it  was  high  time  for  him  to  look  out  for  anothef 
place.     To  this  end  he  applies  in  a  very  proper  manner 
for  leave  to  go  to  the  ftatute-fair,  which  is  a  place  where 
in  all  likelihood  he  might  provide  himfelf,  and  not  be 
obliged  to  lie  idle  all  the  year,  it  being  ufual  for  people 
in  the  country  to  go  thitlier  to  hire  their  fervants  :   the 
mafter,  like  an  unrcafonable  man,  refufes  fo  reafbnable  a 
requcft,  coupling  it  with  a  declaration,  that  the  fervant 
Ihould  gain  no  fettlement  with  him,  which  is  a  badge  of 
fraud  on  the  fide  of  the  mafter  that  ought  not  to  prevail. 
As,  therefore,  the  requcft  was  reafonable,  and  upon  a  juft 
ground  on  the  fide  of  the  fervant,  and  the  refufal  unrca- 
fonable on  the  fide  of  the  mafter,  we  think  the  fervant's 
going  afterwards  without  leave  is  no  forfeiture  of  his 
former  fervice ;  efpecially  if  we  take  in  the  declaration 
the  fervant  made  at  that  time,  that  he  would  ferve  out       j 
the  year,  and  his  refufal  afterwards  to  allow  the  mafter 
6d.  for  the  laft  three  days,  which  plainly  fhew  that  the 
contraft  was  not  diflblved  before  the  end  of  the  year, 
as  was  ftrongly  infifted  on  at  the  bar.     Thefe  are  all 
the  exceptions  that  were  taken  to  this  order.    We  arc 
all  of  opinion,  that  they  are  not  fufficient  to  overthrow  ' 
the  fettlement ;  and  confequcntly  the  fellions  have  done 
light  in  fending  him  to  JJl'^p^  and  the  order  muft  be 
•onfirmed. 

436.  Eefl'" 
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436.  Eaftland  v.  fVefthorfley,  Trinity  Tirm,  8.  Geo,   I,  Turning  a  f«r- 
itra.  ^26. — A  fcrvant  was  hired  for  a  year,  and  the  day  ^*"***'{1*'? 
oefore  tlic  year  expired  the  mafter  told  nim,  that  to  pre-  bX^^hc  yeir 
vent  bis  gainings  fettlement  in  th^t  parifh,  h^  (hould  go- expires,  wm 
aw^y  imnicdiately  ;  which  the  fcrvatlt  refufed  to  do,  in-  not  prevent  a 
lifting  to  ferre  out  the  year,  whereupon  the  mafter  turned  ftitlcmem. 
him  out  of  doors.-=-T»i  Court  held  this  to  be  luch 
a  fraud  in  the  mafter  &  fhouid  not  prevent  the  fettle- 
ment  of  the  fervant» 

437*  ^heen  v.  Godalmlng^  A^chaelmds  T'ermy  !b.  Geo.  t.  ifafervantquiti 
Editor's  MSS, — Two  juftices  remove  Robert  Faner  from  befort  the  end 
Uie  parifh  of  Sbeen  to  the  parifh  of  Godalming^  both  in  die  of*  the  year, 
tounty  of  Surrey.    The  feffions,  ort  appeal,  quafli  the  or-  ^f^J^^^JJ ' 
tier,  and  iiate, — That  the  pauper  Robert  Faner  was  hired  ^^^^^^ 
for  a  year  at  Godalnung^  and  ferVed  all  th^t  year,  except  00  lettiemenu 
one  week,  whidh  he  neglefted  to  ferve  on  account  that  he 
and  his  mafter  could  not  agree  refpe£ling  the  wages  he 
Ihould  have  for  the  enfuing  year  ;    that  he  therefore 
fitted  his  fervice  without  any  compuUion  on  the  part 
of  his  mafter  a  week  before  the  year  expired ;  but  that 
his  mafter  p)ud  him  his  wages  for  the  Whote  year. — The 
Court  held,  that  the  words  in  the  order  *•  without  com- 
**  pulfion"  were  to  be  underftood  that  he  had  quitted 
the  fervice  by  mutual  confent,  and  that  therefore  the  fer- 
vice was  interrupted,  and  he  gained  no  fettlement  thereby 
in  the  pariih   of  Godahning.    The  order  of  fei&ons  was  W  5ec  Bntr. 

this  cafe  was  arsved  three  tiitteii  and  held  to  be  lio  fettleihent  5  ahd  Ite  polV*  jiase  499,  and 

505. 

43ft.  itex  V.  Preftlifty  tiikiry  Ttrm,  4.  Geo.  i.  Ei5lTbR*s  If  an  ahfntce  bt 
AfSS. — ^Two  juftices  remove  the  pauper  fr6m  Duitfbom  procured  by 
Abbotts  to  Prefton.    The  parilh  of  Prefton  appeals  to  the  J^^^'i  faul"^ 
feffions,  where  the  order  was  confirmed,  and  the  follow-  ^^t/ 
ing  cafe  ftated,--That  Charles  Hoare  was  a  legal  inhabitant  Caid.'i  33. 
of  the  pirifli  of  Prefton :  that  afterwards  he  was  hi^  for  a 
year  to  Betgamin  Long  of  B.  and  ftrved  the  faid  Long  under 
fuch  hiring  until  five  or  fix  days  before  the  end  of  the 
year ;    and  would  have  ferved  oui  the  whole  year,  but 
that  John  Howe  and  one  or  two  fubftantial  houfeholders 
of  the  patifti  of  B.  gave  him  two  guineas  to  leave  his  faid 
hiafter  and  go  out  of  the  parifh  before  his  year  Vras  ex- 
pired, on  account  of  his  having  had  banns  of  matrimonj 
publtftied  in  the  church  of  the  faid  parifh  in  order  to  his 
Deing  married :  that  the  faid  Charles  Hoare^  upon  his  re- 
ceiving the  faid  two  guineas,  went  to  his  mafter  to  receive 
his  wageS)  but  that  his  mafter  infifted  on  deducing  nine 
fillings  for  the  remainder  of  his  year  before  he  would 
Vol.  II.  K  k  let 


498 


PfeESTOfr* 


An  abfence  in 
the  middle  of 
f  he  yeari  iC 
HuUed  back 
before  tt  ex- 


pires, 


does  not 


prevent  a  fet- 
(lemenc. 


JETTLEMEKT   BY  HiRlNa  AND  SfiRVIC*. 

let  him  go,  and  that  he  abated  the  fame  out  of  his  wagc^ 
and  then  departed  from  his  fcrvice :  that  the  faid  two 
guineas  were  afterwards  repaid  to  John  Howe  by  the  over* 
fcers  of  the  parifh  of  5*  and  allowed  to  them  in  their  ac- 
counts out  of  the.. poor's  rate  made  for  the  faid  parifli; 
but  that  it  did  not  appear  that  the  mafter  of  the  faid 
Charles  Hoare  was  privy  to  tha  payment  of  this  two 
guineas  until  after  if(7i7r^  was  difcfaamd  from  bis  fibrvice, 
and  that  he,  the  mafter,  received  no  benefit  from  the  faid 
two  guineas  being  allowed  out  of  the  faid  poor's  rates ; 
he  not  being  rated  to  the  poor  of  the  panfh  of  A    It 
was  argued,  on  thefe  orders  being  removed  into  the  Court 
of  King's  Bench,  tliat  as  the  feffions  have  not  found  the 
faft  of  fraudy  the  Court  will  not,  from  any  fufpicioua 
circumftance  in  the  cafe,  infer  it,  and  the  cafe  of  KemptoB 
V.  PauPs  fVaUkr  was  cited.— The  Court.     We  cer- 
tainly cannot  intend  that  fraud  was  pradifed  upon  this 
cccauon,  for  fraud,  being  a  matter  of  faft,  muft  be  fpeciaily 
found  i  but  there  cannot  be  a  doubt  but  that  this  wito 
done  to  avoid  the  fettlement  of  this  man  in  theparilh. 
Upon  the  cxprefs  words  of  the  ftatute  however  it  is  clear 
that  he  could  not  gain  a  fettlement,  for  tlie  ftatute  re- 
quires a  year's  fervice,  and  there  certainly  lias  not  been  % 
year's  fervice  in  the  prefent  cafe.    But  it  is  immaterial  to 
attend  to  this  point  of  the  cafe,  for  we  are  of  opinion 
that  though  Gloucejier  is  in  the  margin  of  this  order,  yet 
as  It  does  not  in  its  recital  fay  that  Dunjbonrn  Abbots  is  in 
the  county  of  Gloucefier^  or  in  the  Qoxyntv  aforefaid^  it  is 
not  fufficiently  fet  forth  that  thepar\/h  is  within  the  county, 

439.  Rex  V.  Eaton f  Trinity  Term^  8.  ^  o.  Geo,  2.  Burr. 
S,  O.  47.— The  cafe  ftatcs,  That  about  (even  years  ago, 
lyilUam  Dracket  was  hired  as  a  fervant  to  one  IVdliam 
Cocking,  a  fettled  inhabitant  in  Eaton^  for  a  year,  from 
Martinmas  to  Martinmas ;  and  that,  about  the  middle  of 
the  term,  he  abfcntcd  himfelf  from  his  mafter's  fervice, 
without  his  confent,  for  about  three  weeks  together ;  and . 
then,  upon  the  demand  of  his  faid  mafter,  he  returned, 
and  ferved  out  tlie  remainder  of  the  year  with  his  faid 
mafter  at  Eaton.  The  feffions  were  of  opinion  that  this 
ferv  icd  gai  ned  a  fettlement,  and  therefore  confirmed  the  ori- 
ginal order. —  Per  Curiam.  This  is  a  very  good  order; 
the  abfence  of  the  fervant  for  the  three  weeks  was  purged 
,  by  the  mafter 's  receiving  him  again  ;  for  it  ought  to  be 
'confidered  in  this  cafe  asadifpenfation ;  and  inftridnefs 
of  law,  he  llill  continued  in  the  fervice  of  the  mafter, 
notwithftanding  fuch  abfence.  And  befidcs,  if  we  were 
to  be  over-nice  in  fervices  upon  tliis  ftatute,  it  would  be 
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titendcd  with  very  great  inconveniences :    for  a  fervant      ^^^x  ^^ 
WouJd  not  be  able  to  go  for  two  or  three  days  to  fee  his      Eaton, 
friends  without  running  the  rifque  of  forfeiting  his  fet- 
tlement;  which  would  be  too  hard*    The  orders  were 
tbeiefore  affitmed  {a) . 

440.  Rex  V.  Cajikchurch^  Mtck  Terniy  9.  Geo.  2.  Burr.  If  a  fervant 
S.  C.  68.— The  pauper  was  hired  for  a  year  to  /F.  B.  in  l^"^',';'^^^^^^^^^ 
CaJlUchurch\    and  came  to  live  with  his  mafier  there  on  i^' expired,  and 
the  7th  of  yanuary  1733*  f^^  continued  with  him  till  the  it dxpires during 
day  after  Chriftmas^day  following ;  and  then  went  away  i^is  abfence,  hd 
by  his  mafter's  confentt  and  took  his  clothes  witii  him^.  i^^creby  lofcs 
and  received  his  whole  veap's  wages.    The  feffions  held  ^'*  ^•"*«"«^^! 
Ais  agood  hiring  and  Icrvice  for  a  year ;  an^  confirmed  5*"'  *o**« 
the  order  of  the  two  jufl[ices*-rLoRD  Hardwickx..^"^' '^' 
Uale&  the  Court  be  bound  by  the  cafes  already  adjudged^ 
I  (hould  think  that  this  is  not  a  good  fettlement.    By  8. 
&  9.  ^//.  3*  which  id  zxL  explanatory  and  declaratori^ 
kw,  with  ne^tive  wotds,  it  is  ena£ted)  ^*  that  no  fuch 
^  perfoifes  fo  hired  as  afotefaid  fhall  gain  a  ietdsment 
^  without  cantmuing  in  the  fame  fervice  during  a  whok 
^'  year.^*     And. we  ought  to  take  cice  that  we  do  not 
carry  tlie  equity  of  conftruftion  fo  far  as  to^  overturn  tho 
meaniog  and  inte£Etioii.of  the  afti    It  is  a  rule  with  rei^ 
^St  to  explanatory  a£ls,  not  tf>  carry  equitable  conilruc'* 
tions  too  far,  and  beyond  what  the  words  will  juftify« 
The  Lqg3ilature  has  in  this  aA  exprefsl^  determined  tlic 
time  of  the  fervice:  they  require  that  it  fhall  continue 
during  tbe  fpace  of  one  whole  year.     In  tlie  cafes  cited^ 
kdoes  appear  that  the  contra£)r  was  determined  ^b)^    But  (^)  B-Qtnhftoi' 
in  this  cafe,  the  fa£ls^  are  ftated  fo  as  that,  upon  the  whole,  v.  Pawiet,  mci, 
the.coatraft  was  determined,  and  thepaAiper  ccafed  to  be  I»sc4^4rpi* 
a  ftrvaat  t»  the  maiter.    If  fo,  he  could  not  be  faid  to  Q^J^ij^ng,*" 
continac  in  the  ferviceduring  the  twelve  days  mentioned  ^^^  page  49^ 
ia  the  order ;  and  confequently  it  was  not  a  fervice  for  a  pi.  437.    Ro}« 
Whoic  year.    Tlie  cafe  ot  IJLp  is  not  an  authority  in  the  •»•  Prcfton,  ame» 
prefeAt  cafe ;  bccaufe  thercr  waa  no  determination  of  thte  p*|^  ^R^jft. 
CDncraA ;  it.beiog  ftated  in  the  order,  that  the  maftcr  re-  ^^^^^  ^xt^  ' 
iufed  to  eive  the  fervant  leave  to  go  to  the  ftatute ;  and  page  498,  pU 
that  the  lencant  declared  he  would  ferve  out  his  year,  and  4-39-    iv»ojhoc 
refufed  to  allow  for  the  laft  three  days.    And  the  reafon  ^'  Sol«buryj^ 

!;iven  by  Lord  Chief  Justice  Pratt  for  the  opinion  ^^lT^%^ 
n  that  cafe,  is  a  v^  good  reafon  [c) ;  and  (hews  tliat  the  paVbarrow  «. 
•OQtFaft  was  not  di^lved  before  the  end  of  the  year,  and  Fren€h«ni»aati^ 

r^ge.  3891  pl^  ^1.     (c)  u  SuML  424.  and  ante,  p^ge  495*  ^\  435* 

(«)  Vi<tt  Rex  V,  Inhabicantf  of  page  501,  pi.  ^7^    Rex  «.  Inhahl- 

OtIeworch»  ame,  page  361,  pi.  346.  canta  of  ChrilichurGh,  fupra,  pa^e 

R«x   V.    Inhabitants    of    Hanbury,  495^,  pi,  44.0* 
•^a  P»Ce  4nr  P»-  «^'  wd  port. 

K  k  ^  tnat 
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Rtz  «r«  diat  the  depatture  of  the  fervant  to  fcek  otit  a  tiew  fervid 
Castlk*  was  not  in  the  fervant  a  defertion  of  his  fcrvice.  Fraud 
cHVftCM.  jj^fcfts  every  thing  in  tbcfc  cafes :  butwhere  there apt>eard 
no  fraud,  we  cannot  intend  it.  If  there  be  any  fraud  in 
tliis  cafe,  it  feems  to  be  in  the  mafter,  in  paying  the  fer-^ 
vant  his  wages  even  for  his  abfenc^e.  Too  great  a  latitude 
in  thefe  cafes  may  be  very  dangerous ;  becaufe  there  will 
be  no  knowing  where  to  flop.  I  think,  upon  tlic  whole^ 
tliat  this  is  no  good  fettlement  j  and  that  the  orders  ought 
to  be  ^ualhed*  The  reafons  upon  which  the  Court  hai 
gone,  in  the  cafes  cited,  are  not  inconfiftent  with  eitlicr 
the  letter  or  intent  of  the  aft  of  parliament ;  becaufii 
there  the  contraft  fubfifted,  no  a£b  having  been  done  to 
determine  it. — Mr.  Justice  Page  was  of  the  fame 
opinion.  —  Mr.  Justice  Probyn  was  of  the  fame 
opinion.  The  confent  of  the  mafter  and  fervant  cannot 
alter  the  exprefs  law.  The  cafe  of  IJlit  is  not  at  all  in 
point.  There,  the  contraA  was  not  diuolved  before  the 
end  of  the  year. — Mr.  Justice  Lee.  This  is  a  very 
clear  cafe,  k  appears,  the  fervant  went  from  his  fervicf 
before  the  ^car  was  out,  and  tliat  the  mafter  confentcd  to 
it  i  which  IS  a  plain  determination  of  the  fervics  within 
the  year.  No  fraud  appears  in  tlie  cafe :  the  paving  th« 
wages  for  the  time  of  the  fervant's  abfence  mignt  be  an 
a£t  of  benevolence  i  n  the  mafter.  The  cafe  of  yiip  differs 
from  this  cafe ;  becaufe  there  was  no  determination  of  the 
fervice  within  the  year.-*-P£R  CuRiAM»  Both  orders 
quaihed. 

A  Vired  fervant  441*  Rex  V.  Ooodn^ftone^  Trinity  Titrm^  t^.  Gto.  2.  Burr* 
three  weeks  S»  C.  251. — fViUiam  Maricbamy  tieing  fettled  in  Goodmcf^ 
before  the  end  ^^^^  unmarried,  and  without  child  or  children,  was  hired 
wuh^hirm^r'  '^y  7^*«  f^ylf^rne  of  Northboume  to  fervc  him  from  J//- 
^rS  permUDoo,  chatlmas  1 73 1  for  a  year,  at  81.  a  year;  and  lived  with  and 
to  the  iierring  ferved  his  faid  mauer  in  Northb9unu  till  within  three 
fiftiery',  and      weeks  of  Michaelmas'day  following ;  when  he  afked  his 

K*""'"*^  felve   ^^^^^  ^^  g^^*^  ^*™  ^^^^  ^^  8®  ^^  ^^  herring-filhery ; 

^rin^hii  lb-   arid  his  mafter  confentcd  that  he  ihouU  %q\  ithe  could 

fence,  and  does  get  a  man  to  do  his  work  to  his  (themafter's)  liking. 

'  DOC  r«Kttm  until  William  Markbam  accordingly  procured  one  German  to 

*^  ^***!i  ^  ^o  ^^^  work,  and  agreed  to  give  him  5s.  a  week  for  the 

Rir.    Th!t  ^ame,  and  paid  him  the  faid  fom ;  and  brought  the  faid 

^hfenet  \%  no      German  to  his  faid  mafter,  and  his  mafter  approved  of  him ; 

diflbiotion  qI     and  German  did  lVybome'%  work  in  tlie  faid  pari(h  of 

ihccontraa.      Northbourm  to  the  end  of  the  year.     Markbam  went  to 

Stri.  ia}i.       fcj^  and  returned  at  the  end  of  the  hcrring-fifhcry  ;  which 

was  about  three  weeks  after  Aftchaelmas :   and  wljat  he 

earned  at  the  faid  filhery  was  for  his  qwn  benefit.  When 

he 
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he  went  to  fea,  his  mailer  paid  him,  on  his  requeil,  3!.  Rix  v. 
part  of  his  wages ;  but  paid  him  no  more  at  that  time,  ^^■***^**** 
becaufe  the  faid  Markham  faid  he  had  then  no  occalion 
for  more  money ;  and  when  he  returned)  his  faid  mailer 
paid  him  5I.  the  refidue  of  the  wages  left  in  his  hands. 
And  then  Markham  made  a  new  agreement  to  fcrve  the 
faid  fVyborm\  and  ferved  him  about  three  quarters  of  a 
year  more,  under  the  fecond  contraA  And  it  is  ilated, 
that  Wtlliam  Markham  gained  no  other  fettlempnt  in 
Noribboume  fave  as  aforeiaid ;  nor  hath  iince  gained  any 
fettlement  in  any  other  parifh.  —  Lee,  Chief  Juftice^ 
Here  is  a  hiring  for  a  year  ilated:  the  queftion  is,  Whe- 
ther there  is  a  Icrvicc  for  a  year,  too?  Now  I  cannot 
diitinguifh  this  eafe  from  that  of  Beccles  (a)  ;  in  which 
cafe,  the  abfence  with  the  mailer's  confent  was  holden  («)  Ante,  pagt 
not  to  vitiate  or  diiTolve  the  contrad.  So  in  the  cafe  of  4i^#  P^*  S*3» 
Jjlipy  it  is  plain  the  Court  did  not  hold  it  to  a  fcrupulous 
{Xadnefs,  when  there  was  a  hiring  for  a  year  ;  tnough 
here  were,  in  that  cafe,  many  inilances  of  abfence :  two. 
were  iicknefs :  and  the  lail  was,  by  a  liberal  conilruftion, 
looked  upon  as  a  ju^  caufe  of  gomgaway ;  and  therefore 
not  a  diUblution  of  the  contraA.  In  the  prefent  caie, 
no  diiTolution  of  the  contrail  is  ilated  :  and  the  giailer 
paid  him  his  wages  for  the  whole  year.  Here  was  leave 
,  given  by  the  mafter,  three  weeks  before  Aftcbaelmas^  to  be 
abfent  d  uring  the  herring-iifhery ;  and  in  the  mean  time, 
he  provi  ded  one  to  do  his  buiinefs,  and  received  his  whole 
year's  wages.  I  am  of  opinion  that  both  orders  muil  be 
quafhed. — ^The  three  other  Judges  concurred  In  the  fame 
opinion,  for  the  fame  xeafons.  —  And  Mr.  Justice 
Wright  and  Mr.  Justice  Dennison  thought  this 
even  a  ftronger  cafe  than  that  of  Becdes.^^Mft^  JusTieB 
Foster  added,  that  as  the  mafter  had  the  benefit  of  the 
contraft  during  the  whole  year,  fo  ought  the  fervant  t<x 
have  it  alfo. — Per  Curiam,  unonimouily,  Rule  madQ 
abfolutc  to  quafh  botli  orders, 

442.  Rex  V.  Hanhurj^  Trinity  Term^  26.  ti  27.  Geo.  2.  Afemoe, 
Burr.  S.  C  322. — ^Thepauper  was  hired  for  a  year,trom  ih«»«linot 
Aftchaelmas  to  Michaelmas:  he  came  three  days  after  the  ?"'"J^'*2te 
*  former  Michaelmas^  and  ilayed  one  day  aftpr  the  lattefr ;  ti^n*^^  ^^A 
and  was  abfent,  at  different  times,  near  a  fortnight,  for  intemipcJl  by 
which  abfence  6s.  6d.  were  abated  in  his  wages.     This  m  abfeoce  of  ». 
fcrvicc  was  in  Tardebigj^.    From  thence  lie  went  to  Han^  '**'^**''li' 
bwryx  where  he  was  hired  for  a  year,  and  ferved  three  ^^J!^^™']^  • 
quarters ;  and  then  married  to  a  woman  with  child.    Of  fufljciemicnacc^. 

iC  the  mailer  confirms  the  contnft  by  permitting  a  continuation  of  the  ferviceonbU 
rotttni.  •      S.  C*  Sayef  100^        Burr.  S.  C.  t  iS.  326.        Cald.  30J. 
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this,  his  inader  complained  to  a  juftice  of  peace.  '  The 
juftice  thought  the  matter  complained  of  to  be  a  fuf- 
ficientcaqfe  for  the  pauper's  bemg  difchargcd  ;  and  al- 
lowed of  his  difch^rge ;  but  m^de  no  order  in  writing 
touching  the  matter.  The  mader  thereupon  difchargcd 
,hinH  againft  tlie  pauper's  confent.— pLord  Chipf  Jus- 
tice Lee  and  the  ti^ree  other  Judges  thought 
the  firft  point  (about  tlie  fettlement  inTardebigg)  fuf- 
ficiently  anfweredby  thec^fes  cited  by  Mr.  Ingram  (a). 
In  the  cafe  of  Rex  v,  Inhcibitants  of  Ifllp^  there  were  a 
great  many  abfences  ;  and  one  of  them  was  tliree  days 
before  the  end  of  the  term«  contrary  to  the  will,  and 
after  the  refu&l  of  the  mafter ;  and  Uie  fervant  did  no^ 
Return  afterwards ;  and  an  allowance  was  made  in  the 
wages  for  the  time  he  was  abfent  \  and  yet  it  was  holden 
to  be  a  good  fettlement.  Therefore  this  cafe  is  in 
point,  p  to  every  thing  but  the  difference  of  the  three 
days  being  at  the  oeginning ;  which  4oes  not  make  any 
real  difference  at  all :  for  fervice  has  not  been  taken 
ftridly,  though  hiring  has.  The  three  days  abfence  of 
the  fervant  at  the  beginning  of  his  fervice  was  purged 
by  the  mafter's  receiving  him.-^The  original  order  waai 
qualhed,  and  the  order  of  feffions  affirmed,  the  Court 
holding  that  he  was  improperly  difcharge4  from  thq 
fervice. 


The  abfence  of 
a  fervant  on  a 
parol-litiing  is 
cured  by  the 
niafler*t  taking 
him  again  ^  hut 
if  it  be  by  JiceA 
with  a  penalty, 
it  will  not  fave 
the  forfeiture. 


.443.  Hawking  V.  Eq/ltrooify  Hilary  Tertn^  27.  Ceo.  it*. 
AISS. — ^Defendant  agreed  by  articles  to  pay  the  plaintiff 
a  fum  of  money,  if  his  fon  who  was  his  fervant  abfentcd 
himfelf  from  his  mailer's  fervice  within  five  years  with-? 
out  leave.  AAion  of  debt  was  brought  for  this  penalty. 
Dcf^mdant  pidaded  ^*  no  departure/'  It  came  out  m 
evidence,  that  the  defendant's  fon  did  lie  out  at  nights, 
and  abfent  Jiimfelf  from  his  m;ifter's  fervice,  but  that  his 
mailer  always  received  him  again.  The  queflion  was, 
Whether  fuch  acceptance  did  not  difpenfe  with  the  for- 
feiture?—And  on  a  cafe  made  it  was  determined  by  tlie 
Court,  that  when  the  cpntraA  was  once  brokeni  and  the 
fum  once  forfeited,  the  plaintiff  had  an  intereft  veiled  ii^ 
him,  which  could  not  be  difcharged  but  by  releafe  or 
fatisfa^lion  of  it ;  and  if  it  was  a  good  ex^ufe,  defendant 
ought  to  have  pleaded  it. 

A  farant,  444^  Rex  v.  Cavet/vjall^  Eajlir  T^m^  31.  Ge$.  2»  Burr* 

vitiiin  thTflc  J,  c.  461. — Samud  BtaJfKgUn.  the  pauper,  was  hired  for 
Z^oi  The  ytar,  *  ^'^^^^  ^^^^  ferved,a  year,  in  Cc^erfwalL      He  afterwards 

Vf>on  a  difpute  with  his  n^iJler,  receives  hit  wagM,  and  is  Hiicharged  with  mutual 
foi4fent}ttii6isantn;.lption  of  the  con?rad^,  which  caunot  be  reAored  \3^  bis  being  again 
fcfoiyfd  by  the  tfiflji^rh  wjff  bffore  the  jcar  expiri;dl    See  S.Q^ante. 
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was  hired  for  a  year  to  Edward  Brajjington  of  Trenthantj      Rex  v. 
at  five  pounds  wages  ;    and  ferved  him  till  within  three  CAVEAswAtf . 
weeks  of  the  end  of  the  year;    when,  on  fome  difpytes 
arifing  betwixt  him  and  his  mafter,  he  was,  with  his 
own  confent,  difcharged  from  his  fervice ;   and  received 
all  his  wages,  except  what  was  dedufted  for  the  three 
weeks.     As  foon  as  he  left  this  his  fervice,  'he  went  to 
London ;    and  was  abfent  about  a  fortnight     Upon  his 
return,  at  Mrs.  BraJfington\  requeft  (his  mafter  being 
then  from  home),  he  went  again  into  their  fervice ;  and 
within  a  week  after  the  expiration  of  the  firft  year, 'his 
laid  mafter  hired  him  agam  for  another  year;    and  he 
ferved  him,  in  Trenthamy  for  about  fix  iponths  of  that 
fccond  year,  and  then  left  him.    The  fefiions  being  of 
opinion,  that  as  the  pauper  had  abfoiutely  Quitted  hig 
fervice  before  the  firft  year  was  expired,  the  lubfequent 
fervice,  under  the  fecond  hiring,  though  with  the  fame 
mafter,   could  not  be  taken  in  aid,  fo  as  to  make  up  a 
year's  fervice,  and  give  a  fettlcment,  within  the  meaning 
and  intention  of  the  ftatutc  of  8.  &  9.  Will,  3.  confirmed 
the  order  of  removal  from  Trentham  to  Ca*verfwalL     It 
was  contended,  upon  the  authority  of  Rex  v.  Goodnef- 
tone  (fl),  that  xh\^abfence  was  no  difcontinuance  of  the  fer-  («)  Ante, 
vice. — Lord  Mansfield.      When  the  mafter  gives  page  5oo»  P** 
leave,  as  in  Che  filhery  cafe,  it  is  a  continuance  of  the  ^*' 
fame  fervice  :    fo  where  there  has  been  both  a  hiring  for 
a  year,   and  a  fervice  for  a  year  (though  the  original 
hiring  was  for  lefs  than  a  year),  and  the  fervice  conti- 
nues,   it  has  not  been  required  that  the  hiring  for  tlie 
whole  year  fliould  be  ftrialy  reckoned  from  the  firft 
moment  of  the  fervice:  but  it  fli;\ll  be  confidered  as  fuf-* 
ficient,  that  there  were  both  a  hiring  for  a  year,  and  a 
fervice  for  a  year.     In  the  cafe  of  Ftfehead{b)^  the  fervice  (A)  Ante,  page 
was,  in  my  apprehenfion  (and  fo  Lord  Chief  Ju$1' ice  4»2»  P^-  i9»- 
Lee  and  the  reft  of  the  Court  alfo  took  it),  a  continued 
fervice.     But  here  was  a  chafm  of  a  fortnight  or  three 
weeks.     And  the  firft  contra£l  was  abfoiutely  diflblved  ; 
and  fo  continued  for  a  fortnight  or  three  weeks.  There- 
fore this  laft  fervice  cannot  be  connefted  with  the  for- 
mer part  of  the  year.    For  if  a  chafm  of  a  fortnight  or 
three  weeks  be  not  a  difcontinuance  of  the  fervice,  it  will 
be  hard  to  fay  what  is.    Therefore  I  hold  that  here  was  no 
fettlement  gained  in  7r«i/Atf«. — Mr.  Justicz  Denni- 
fiOK*.     The  true  reafon  of  the  liberal  conftru&ions  of 
ferviccs  for  a  year  has  been  becaufe  the  fame  fervice  con- 
tinued :   whereas  this  cafe  is  the  very  rcverfe  ;   it  being 
exprefsly  ftated,  tliat  he  was  difcharged.      So  that  we 
Canqot  help  taking  it  to  be  totally  diflblved.     Indeed,  in 

K  k  4  .the 
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Rfx  v.  th«  cafe  of  jfynhoe  (^),  and  in  that  of  Brightwell  v.  fVeJt^ 
CAvEitw4tL.  banning  (b)y  the  Court  (though  indeed  they  were  upon  ^ 
(«)  Ante,  page  Qonflrqctiqn  rather  {trained,  too),  determined  them  upon 
410,  pi,  3I9.  tfee  foot  of  the  fcrvice  continuing ;  whereas  this  fcrvicc 
(*)  Ante,  page  was  totally  at  an  end.  Therefore  he  concurred. — Mr, 
♦J7i  pif  iiv  Justice  IFoster,  The  cafe  of  Fifebead  confirms  tlic 
principle  that  the  Court  now  go  upon.  There  they  did 
jiot  confider  fo  fmall  an  interruption  as  one  hour  or 
thereabouts,  as  an  entire  dillblution  of  the  contra^. 
But  h^re  it  is  a  total  diflfolution,  and  the  two  fervices 
cannot  he  connefted.  Therefore  he  concurred ;  and 
upon  the  fame  principle,  that  it  ought  to  be  a  continued 
uninterrupted  lervice. — Mr.  Justice  Wxlmot  con- 
curred. The  cafes  of  hiring  rar  lefs  than  a  whole  yeart 
and  fervicc  (under  fu<;h  hiring}  for  part  pf  a  year,  and 
then  a  Second  hiring  for  a  whole  year,  and  fervicc  for 
part  of  it,  is  indeed  within  the  words  of  the  aft,  where 
the  whole  fervice  togetljer  amounts  to  one  whole  year. 
But  here  is  both  a  diflblution  of  the  contraft,  and  alfo 
an  end  of  tlie  fervice;  both,  yrithin  the  6rfi  year; 
whereas  in  the  cafes  cited,  the  fervice  continued.  The 
cafe  of  Fifehead  was  only,  as  LoitD  Chi^f  Justice  Lb5 
exprefled  it,  a  hefitation  of  the  boy  for  an  hour.  There- 
fore it  is  plain  that  if  Lord  Chief  Justice  Lee  bad 
poniidered  it  as  a  diflblution  of  the  contraft,  and  an  end 
pf  the  fervice,  he  would  have  held  th<j  ftttlement  to  be 
bad.  And  it  is  much  the  beft  w^y  to  determine  thefe 
cafes  upon  the  Poor  Laws  according  to  plain  and  com- 
mon fenfe.  For  if  onqe  we  go  upon  niceties  of  con-t 
ilrufljon,  we  fhall  not  know  where  to  ftop:  fpr  one 
nicety  is  made  a  foundation  for  anotli^r;  and  that  other 
for  a  third ;  and  fo  on,  without  end.  Therefore  he 
concurred  entirely  with  the  reft  of  the  Court ;  and  upon 
the  fame  principle  (c),  That  it  ought  to  be  ai^  uninter- 
rupted continuance  of  the  fame  fervice;"  or  elfc,  that 
the  fecond  fervice  could  never  be  connefted  with  the 
former.— Per  Cur.  unstnimoufly,   Both  orders  affirmed, 


f«)  7  bis  principle  wii  ^Ifo  fiilly  of  hlf  family,  a  quarter  of  a  year  after 

fenled  and  eAat)li{^ed  in  Rex  v  ^Q-  a  hiring  and  fervice  for  a  year,  re> 

babitanu  of  Crqfcombe,  Michaelmas  move  Intn  another  parifli,  where  tiit 

Term,  1745,19.  Geo. »,  B.  R.  Burr,  fervant  continued  for  the  rcmaipder 

8.  C.  page  2  56*  No.  87 .  1.  Scrangp  of  the  year ;  and  the  Court  lieM,  that 

9140*  itod  ante,  page  462.  pi.  414.  he  sained  a  fetclcment  hy  fgch  hin0| 

The  n^r  and  the  fcrvant>  as  p^it  and  ftnrice. 


445- 


Fie» 
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445.  Rex  V.  Nether  Hey  ford,  Eafler  Term,  32.  Geo.  2.  A  fcrvant,  fiv« 
^urr     S.   C.    479 .- Cafe  ftatcs,    That   the   pauper.  ;7^*J>;^-^ 
joffH  Gare^  was  bom.  in  rartbing/ione  in   the   county  y^^^^  ^^^gj ^.^j^ 
of  Northampton  :    that  before  Michaelmas  VJS4-  ^^  ^^^  *'*•    miftrefs's 
hired,  for  one  year,  as  a  fervant  to  Edward  Judkinsy  who  |«^ve  to  work 
then  lived  iA  a  hpufe  called  the  Dirt-houfe^  adjoining  to  ^^^^^^'^^^ 
a  high  road  leading  from  Towcefter  to  Daventry  ;  which  ^(^dvmg  bu*" 
year's  fcrvice  the  faid  John  Gare  performed  at  the  faid  ycar't  wagcs^ 
Dlrt-^joufe :  that  it  did  not  then  appear  whether  the  faid  «fter  the  yaut 
jyirt-houfe  was  in  the  parifli  of  Stow  Nine  Churches  or  ^*P"'«<'»  ** 
Nether  fleyford  in  the  county  aforefaid  (a)  :  that  he  the  'uJiJ^'^i^  "^ 
faid  Gare^  before  Michaelmas  1756,  was  hired  for  one  amount  of  the 
year  to  widow  Bii/s  of  Farthing/lone  aforefaid,  and  con-  money  he  had 
finued  in  her  fcrvice  until  five  weeks  before  Michaelmas  **™**'  <*""«« 
1757;    when,  with  his  miftrefs's  leave,  he  parted  with  Th'/^btSIT' 
her,  and  went  to  work  with  one  Litchfield  a  farmer,  at  ^^j^]^,  JJJf** 
Kiflingbury  in  the  county  aforefaid,  and  ftayed  with  him  Uavt^  is  no 
the  faid  five  weeks  at  IGJlingbury :    that  after  Michaelmas  diflbJution  of 
1757,  *e  faid  Gare  went  to  his  faid  miftrefs  Blifs  for  his  ^  ww«^ 
years  wages  ;  the  whole  whereof  (he  laid  down  to  him, 
and  he  thereout  voluntarily  deduded  ten  fhillings  for  his 
five  weeks  abfence,  being  the  fame  fum  he  had  earned 


(«)  This  cafe  eaine  originally  be«  other  fide  infixed,  that  the  paupei^t 

fore  the  jaftices  at  the  feHions  for  contrad  with  the  widow  BKp  was 

Mrtbamfttom  in  the  EfifibaMy  feffion  totally  and  abfolQtely  diflblved  by 

31.  Geo.  a.  ^  but  the  fad  refpeding  his  parting  from  her   fervice   five 

the  local    fituation    of   Diri-b&uft^  weeks  within  the  year,  and  he  cited 

which  it  was  agreed  was  the  place  of  the  preceding  cafe  of  Rex  v,  Caverf. 

the  pauperis  laft  fervice  for  a  year  wall,  and  the  cafe  of  Sheen  v.  God« 

oiider  a  regular  hiring  for  a  year,  was  aiming,  ante,  page  497.  pi.  437.  in 

i^ted  with  fo  much  unperuinty,  that  order  to  prove  that  mutuai  eonfent  doea 

the  Court  of  King*'  Bench  feot  the  not  prevent  the  contra^  from  being 

cafe   back  agiin  to  the  feilions  to  diflblved  by  a  departure  from  the 

fettle  that  Mt  particularly ;  and  the  fervice  before  the  full  and  complete 

jafticea  afterwards  returned  the  pre-  expiration  of  the  year ;   but  Ma, 

lent  cafe  $    in  which  they  found  that  Caloecott,  exdufive  of  the  calb 

pirt-boiffi  was  in  the  parifli  of  Nctbtr  of  Rex  v.  Goedneftone,  afterwards 

Meyftrdf  at  appears  in  the  fequeL  mentioned  tlie  cafe  of  Rex  v,  Bec« 

On  ihefe  fads  Ma.  Caldicott  cIes,Bttrr«S.  C.  i8<7.  Strange  1207. 

contended,  that  the  pauper  had  gain-  where  it  was  determined  that  ahfitie§ 

ed  a  fettlemeot  with  the  widow  Blifi  ky  eom/cai  in  the  ipiddle  of  tlie  year* 

at  FartbingJUne  \  and  lie  cited  Rex  wiU  not  diflblve  the  contraa.    The    * 

9.  Idip,  ante,  page  495,  pi.  435.  Court,  however,  took  time  to  con- 

and    St.  Peter's    in    Sandwich  v.  fider  of  the  cafe,  and  then  delivero4 

Goodneftone,  ante,  page  500,  pi.  the  opimoii  as  above  iUted, 

^l*    But  Su  K.  Llotp  on  thp 


and 
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and  received  for  his  five  weeks  at  Kijlinghury :    that  the 
original  contraS,  nor  any  new  one,  with  his  miftrefs 
Bhfs  was  difiblved  or  made    fjive  as    aforefaid :     that 
if  his  fa  id  miftrcfs  had,  during  the  faid  five  weeks,  re- 
qnircd  li»n  to  return  to  licr,  he  Ihould  have  fo  done; 
and  that  the  faid  Dirt-houfe  lies  and  is  in  the  parilh 
oi  Nether  Hey f orii  zf orchid^  and  nok  in  any  other  parifh 
or   place.  —  Lord  Maksfiexd    now    delivered   the 
lefolution  of  the  Court.     The  qneftion  turns  fingly 
upon  this :    Whether  his  abfence  for  five  weeks  was  a 
diiTolution  of  the  contract  ?     If  he  had  his  miftrefs's 
leave,  it  was  not;   if  he  had  it  not,  it  was.     And  we  zwc 
all  of  opinion,  that  it  was  only  an  abfence  with  leave. 
For  it  appears  that  both  parties  confidcred  tlie  coiitraft 
between  them  as  fubjifitng^  and  not  diffolved.     He  paid 
her  the  whole  that  he  had  earned  in  thf  five  weeks  thar 
he  was  abfent ;    that  is,  he  voluntarily  dedu£led  it  froin 
the  wpges  (he  laid  down  to  him  ;  confidering  hlmfelf  as 
her  fervant  during  that  time ;  for  otlierwifc  the  dediifiion 
would  not  have  been  a  dedu£^ion  of  the  particular  fum 
earned  by  him,  but  a  deduction  in  proportion  of  his 
whole  yearns  wages  to  the  time  of  bis  abfence.    And  he 
looked  uponhimfcif  as  liable  to  be  called  back  within  th^ 
live  weeks.    Therefore  it  was  only  a  leave  to  be  abfent 
for  the  whole  time,  or  for  part  of  the  time,  as  fhe  ihould 
call  him  back,  fooner  or  later.      And  as  fhe  did  not  caii 
him  back  fooner,  it  was  a  leave  for  the  whole  five  weeks. 
It  is  ftatcd,  that  tlie  man  was  willing  to  have  rctume<t 
within  tlie  five  weeks,  and  would  have  fo  done,  if  his 
iniilrefs  had  required  him  to  do  it.     And  the  jfom  doi-.. 
duded  was  not  proportioned  to  the  time  of  his  abfence  ^ 
which  would  have  been  tlie  meafure  of  deduftion^  if  the 
contraft  had  been  confidercd  by  them  as  totally  diflblved, 
and  at  an  end,  when  he  went  away  from  her.    But  the 
paying  her  the  eitad  fum  that  he  had  earned,  lhew8>  that 
thcfe  five  weeks  fcrvice  was  treated  by  them  as  a  part  of 
the  fervice  done  to  her.    And  it  is  ftated,  t;hat  the  ori^i- 
^nal    contra£l    was    not    difiblved   fave    as    aforefaid. 
Therefore,  upon  the  whole  circumfiances  fpecially  ftated^ 
-we  are  all  of  opinion,  that  the  contra^  wa$  not  dii> 

fQlyccl% 
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446.   Rex  v#   Chrj/ichurchj  Eajler   Term^  33.  Geo,  2.  A  fcrvant, '  , 
Burr.  S.  C.  494* — ^Cafe  ftates,  That,  on  the  24th  of  A- '^f^«nw«n  ^*y* 
gnjl  1757,  the  pauper  Elizabeth  Maxey  was  hired  into  the  ^^^|*^  **f  "^"^J 
fervicc  o{ Robert  Gilman  of  Chriftchurch^  for  a  year  ;  and movedf" **' 


•om 


continued  in  fuch  fervice  there  from  that  day  till  the  her  mafler't 

7  th  of  Au^ft    then  next  following;    when  fhe  was  houfc  on  ;*4j. 

frightened  into  fits,  and  thereby  rendered  incapable  of  f_?'»*"  ®'  ^^ 

lioing  any  fervicc:    that  her  mafter  being  taken  very J^JJ^^ ^  *" J 

ill,  and  being  difturbed  by  the  faid  Elixabeth  Maxey  s  ccivrs  her 

fits,  her  miftrefs  defired  the  fifter  of  the  faid  Elizabeth  ^hohwi^cif 

Maxey  to  go  with  the  faid  Elizabeth  Maxey  to  one  Mr.  **'"'  **o««  "« 

Lemonier's  in  the  parilh  of  St.  Matthew  Betknal  Green  'I^^Xwxn^ 

(where  the  faid  Elizabeth  Maxeyh  faid  filler  then  lived  as  th^  y^^^   xhit 

3  fervant) ;  and  to  reaueft  Mrs.  Lemonier  to  receive  her  abfence  u  no 

into  their  houfe,  that  (he  might  be  there  under  the  care  <iifloiuiion  erf   , 

of  her  fitter :  but  if  the  faid  Mr.  Lemonier  refufed  to  ad-  «b««<»«^ 

rait  her,  fhe  was  then  to  bring  the  faid  Elizabeth  Maxey 

back  to  her  faid  matter's  houfe  again :  that  Mr.  Lemonier 

accordingly  received  her,  and  (he  refided  there  about  five 

days,  and  then  ihe  lyas  taken  into  the  hofpitai :  that  the 

day  after  the  faid  Elizabeth  Maxey  had  been  received  into 

Mr.  Lemonier*^  houfe,  flie  returned  to  her  faid  matter's 

houfe  to  fetch  away  her  clothes  ;    and  her  mittrefs  gave 

her  two  fhillings  ;   which,  with  what  fhe  had  before 

received,  made  up  the  full  year's  wages :  tliat  no  words 

of  difcharge  pafled  between  the  faid  pauper  and  her  mif-- 

trefs ;  but  the  faid  Elizabeth  Maxey  looked  upou  herfelf 

as  then  difcharged  from  her  faid  fervice;   but  believed^ 

that  had  fhe  recovered  her  health,  her  mafter  would  have 

received  her  again  into  his  fervice :   that  fhe  continued, 

under  the  fame  indifpofition  till  after  the  year  from  the 

faid  time  &f  hiring  was  expired,  and  never  returned  again 

into  her  faid  matter's  fervice:  and  that  on  the  17th  of 

Auguft  1758,  her  mafter  hired  another  fervant  m  licr 

place. — Lord  Mansfield.     This  cafe  is  an  additional 

proof,  amongtt  many  others,  upon  how  inconvenient  a 

foot  the  law  of  fettlements  ftands.    This  mutt  appear  a 

very  clear  cafe  to  any  perfon  of  common  plain  fenfe  and 

underttanding.    It  is  certainly  a  feir  bona  fide  fervice  for 

a  year,  without  any  fraud  on  either  fide,  either  of  the 

matter  or  of  the  fervant.     If  a  mafter  gives  his  fervant 

leave  to  go  upon  any  other  fervice,  or  to  be  abfent  for  a 

ihort  time,  and  pays  him  his  whole  wages,  this  is  a  fair. 

bona  fide  fervice.     If  the  fervant  is  taken  ill  by  the  vifi- 

tation  of  God,  it  is  a  condition  incident  to  humanity, 

^nd  is  implied  in  all  contracts.     Therefore  the  mafter  is 

Vound  to  provide  for  and  take  care  of  the  fervant  fo  ts^ken 

■   m 
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Rtx  r.  ill  in  his  fervice  (a)  ;  and  cannot  dednft  wages  in  pro- 
CtiKisT-  portion  to  the  continuance  of  the  fervant's  ficknciV. 
Here,  the.  mailer  requefted  Mrs.  Lem^met-  to  take  in  his 
fervant ;  the  mafter  himfelf  being,  at  the  fame  time,  fick 
at  home.  Then  Ihe  was  afterwards  fent  to  the  hofpitai 
by  her  matter's  confent ;  and  the  mafter  and  mifirefs 
paid  her  her  whole  w<nges,  and  were  fatisfied  with  what 
was  done.  Can  any  one  doubt  of  this  being  a  fervice^ 
bona  fide^  for  a  year  ?  Being  fent  to  an  hofpitai  by  a 
kind  mafter  ought  not  to  hurt  the  fettlemcnt  of  a  fervaiit 
vifited  by  fickncfs.  And  1  fee  no  difference  between  foch 
an  accident  #f  ficknefs  happening  in  the  middle,  or  hap- 
pening at  the  end  of  the  year :  it  is  equally  the  aft  of 
God,  and  without  any  fault  of  the  fervant. — Mr.  Jus- 
tice Dennison  faid,  he  thought  this  the  weakeft 
groand  of  objeftion  to  a  fettlemcnt  that  he  had  ever  met 
with.  He  concurred  with  his  Lordlhip,  that  the  illnefs 
of  the  fervant  happening  at  one  part  of  tlie  year  or  at 
another  (being  always  the  aft  or  God^  could  make  no 
fort  of  difference.  And  he  was  extremely  clear  that  this 
aft  of  God  ought  not  to  prevent  the  fervant  from  gain- 
ing a  fettlemcnt.  And  i£i  by  the  confent  of  the  mafter, 
file  be  fent  to  an  hofpitai,  mall  that  alter  the  cafe,  and 
make  it  different  from  her  being  kept  at  home  in  the 
mafter's  own  houfe  ?  Surely  not.  She  certainly  does 
**"  continue  and  abide  in  the ! fervice"  of  her  mafter. 
For  **  continuing  and  abiding  in  the  fervice'*  means 
**  not  defcrting;  it."  And  (he  can  not  be  confidered  as 
having  deferted  her  fervice. — Mr.  Justice  Foster  con- 
curred with  his  Lordfhip  and  Mr.  Justice  Dennison. 
He  faid,  that  the  relation  between  the  mafter  and  fervant 
certainly  continues :  it  is  not  put  an  end  to  by  this  vifi- 
ration  of  God.  '  And  he  obferved,  that  the  fending  her 
on^  of  the  mafter*s  houfe  to  Mr.  L€monicr\  and  after- 
wards to  the  hofpitai,  was  for  the  eafe  of  the  mafter,  arid 
for  his  own  convenience. — Mr.  Justice  WiLMOTfaid, 
it  was  the  clearcft  cafe  that  could  be.  The  diftinftion 
between  the  fervant's  abfence  in  the  middle  and  at  the 
end  of  the  year,  turns  upon  the  abfence  in  the  middle  of 
the  year  being  purged  by  the  mafter's  receiving  the  fer- 
vant again  ;  which  is  not  the  cafe  of  an 'abfence  at  the 
end  of  his  year  when  he  does  not  return.      But  with " 

(rt)  In  the  cafcof  Newby  r.  Wilt-  money  paid  on  account  of  chlrufgi. 

fiire,  E.  25.  Geo.  3.  B.'R.theCourt  cal  VflTifUncTi  &c.    for  bit  jre«i/^ 

licid,  that  an  overicer  cannot  m^in-  fervaat. 
tain  an  a^idn  a^ainft  the  mailer,  for 

regard 


^  ttrrtfiM^Kt  bV  kiAiKG  Af^b  sEnvict.  5»f 

YtgjLtd  to  the  aft  of  God,  illncfs  ;    it  is  juft  the  fame     p^"^'^. 

thing,  whether  that  happens  at  the  beginning,  middle,  or     ^hoIcji" 

end  of  the  year:   the  time  makes  tio  difference,  in  the 

rcafon  of  the  thing.     Attd,  in  the  prtftnt  tafe,  the  fer- 

vant's  being  at  Mn  Lemorder^t^  or  in  the  hofpital,  is  juit 

the  fame  thing  as  her  being  kept  in  the  mafter's  honfe, 

under  his  own  roof.     I  do  not  agree  to  the  poiition, 

*'  that  the  ferrant  has  no  benefit  by  gaining  a  fettlement 

^  in  ajparifli."     It  is  not  indifferent  to  a  fervant  (very 

often)  m  what  parifh  he  gains  a  fettlement  i    it  is,  in 

many  cafes,  an  advantage,  in  fad  ;  and  has  always  been» 

and  ought  to  be  looked  upon  as  fuch.      It  is  a  rdward  for 

their  labour  and  fcrvice;     and  in  that  light  it  n  but 

reafonable  to  Conlider  it.— Mr.  Justice  Foster  agreed 

with  Mr.  Justice  Wilmot  in  this.      Is  it  indifferent 

lo  a  foreigner^  who  has  no  fettlement  of  his  own  ?     It  is 

certainly  a  benefit  to  fuch  a  perfon  ;    for  he  obtains  a  «    » 

fettlement  by  the  hiring  and  fcrvice,  inilead  of  being  (as  Mtdingtwi, 

he  was  before)  without  any  fettlement  at  all.  —  P£R«  poft.  page  5nu 

Cur.  unanimoufly.  Order  of  fellions  confirmedi  Order  pi- 44^. 

of  two  juftices  qua(hed« 

447.  Re*  V,  Frome '  Selv)ood^  Tttnlty  Ternty  6*  Geo,  3.  A  fervantwitW* 
Bitrr.  S.  C.  565.— Cafe  ftates,  That  Richard  Stent  the '"  *«  ^-^y*  <»f 
bulband  of  Betty  was   hired    for   a  year  by  fVtiliMm  '^J^^^^^^ 
Prang/ej  at  King's  fFeJlm^  at  the  wages  of  5I. ;  and  under  fjrw«  with  hit 
this  contraft  he  fervcd  the  faid   ff^iiliam  Prangky   in  ma(!er*&  con- 
King^s  Wejlon  till  within  ten  davs  of  the  end  of  the  year  ;  ^cnt  for  the   , 
when  the  faid  Richard  Stent  declaring  to  his  matter  that  ?"•>"««  <^«- 
he  wilhed  not  to  be  fettled  in  Kind's  fVe/hn,  aflced  his  ;,^^"^  V'^'at 
leave  to  go  and  vifit  his  relations ;  to  which  the  matter  parirb.    Tni« 
confented.    After  the  year  was  expired,  the  faid  Richard  i»  no  diflbiuticm 
Stent  returned  to  his  faid  matter,  and  then  hired  himfelf  of  t»H!cootr»a 
as  a  day-labourer ;    and  as  fuch  he  continued  with  him  C«W.  133. 
for  about  three  months.      Some  time  after  the  faid 
Richard  Stent's  return,  he  and  PrangUy  made  up  their  ac- 
counts ;  allowing  for  the  days  he  had  been  abfent  the 
preceding  year  out  of  his  daily  wages. — ^The  Court 
held  the  faid  Richard  Stent's  fettlement  (upon  the  ftate  of 
this  cafe)  to  be  in  King's  tVeJion ;    looking  upon   the 
leave  and  confent  of  the  matter  as  fraudulent,  and  a  mere 
evafion  of  the  fettlement  [a) .    And  therefore  now  the  («)  ^^  •  ^- 
■ordcr  of  two  juftices  was  quafhcd,  and  order  of  feiTions  ™"*'  ^^J?.?"' 

f^^^^  wich/ante. 

paje  i%%,  p),  190.  and  ante^  page  363',  pi.  347. 


448.  Rex 


jpO  .  SErTLEMENT^fiV  ItlRXKO   AND  S£aVlC£« 

A  fcrvant  hav-  448.  Re:^  V,  Maddingtofiy  Hilary  Ternty  II.  Geo.  3,  Burr* 
ins  rctclwd  »  S.  C.  675. — iio^^rf  Carter^  the  pauper,  being  before  fettled 
'  ^11^3^  *^  MaddlngtoH,  was  hired,  tliree  weeks  before  Michael- 
horfM  left  hi»* '''^•^»  ^^  Richard  ChandUr  of  WiUford  and  Lakcy  td 
fervice  about  feivc  him  as  a  carter,  for  a  year,  from  AfichacUnas 
three  weeks  be- then  next,  About  three  days  after  Afichaelmas^  he 
fore  the  end  of  entered  on  his  fervice  with  Chandlery  and  continued  in  thd 
ottt  hu'mTfter's'^™^  ^^^'  about  three  weeks  before  the  next  Afichaclmasf 
knowledge^  and  when,  having  been  kicked  by  one  of  liis  mafter's  Iiorfes^ 
went  to  bis  he  went  home  to  his  friends  at  Shrewton^  about  five  miles 
friends  to  cure  diftant,  without  his  matter's  knowledge  or  afking  his 

Bli^Jwora**  "^'^  ^^*^^?  ^®  ^°^^  ^^^^  ^^S»   *^^  continued  there  during  the 

within  the  year,  remainder  of  the  year,  and  never  returned  to  his  mailer^ 

but  on  rfceiv.   except  for  his  wages,  fome  fhort  time  after  Michaelmas  ^ 

\i\%  his  wagesy  when  he  was  paid  the  whole,  except  lix  {Killings,  which 

tll^fof  hi'*I!b^*  the  mailer  dedufted  on  account  of  tlie  faid  abfence  % 

fence/  ***  "   which  the  pauper  confented  to*  —  Lord  Mansfield 

This'departure  was  gone.— The  Other  three  Judges  were  of  opinion^ 

u  no  diifoiution  that  the  fervant  gaiued  a  fettlement  by  the  fervice  here 

•f  the  contraa.  ftated :  and  they  thought  it  to  be  within  the  rcafon  of 

the  determination  of  tlie  IJlip  cafe«    Here,  the  caufe  of 

his  going  home  to  his  friends  clearly  and  fully  appears  to 

have  been  to  cure  his  leg,  which  had  been  hurt  in  his 

mailer's  fervice,  and  by  a  kick  from  his  mafter's  horfe;i 

This  was  a  reafojiiable  caufe  of  abfence :  it  did  not  dif-« 

folve  the  contraA,  nor  hinder  his  gaining  a  fettlement. 

The  abatement  of  part  of  his  waees  was  unreaifanablc« 

the  mafter  ought  not  to  have  deduded  any  thing  vl^oh 

this  account.    It  was  not  like  running  away  ordefertion 

of  his  fervice.    It  is  fufficiently  ftated,  that  his  goingwai 

grounded  upon  a  reafonable  caufe,  to  ^et  cured  of  his  hurt* 

It  is  not  indeed  precifely  Hated,  that  it  wasabfolutelyne- 

ctfTary  for  him  to  go  home  to  his  friends  for  this  pur-* 

pofe,  or  to  continue  with  them  fo  lone  as  he  did.    But 

the  jufticcs  had  the  whole  evidence  before  tlaem  •»  and  if 

it  had  been  otherwife,  they  would  probably  haVe  ihited 

it.     Here  was  no  fraud.    We  fliould  lean  in  favottf  of 

fettlements.     Upon  the  whole,  it  feems  to  be  a  fufficicnS 

excufe,  and  within  the  principle  of  tht  I/lip  cafe. — OWcl 

of  fcilions  quaihed.    Original  order  affirmed. 

0k  a  hiding  449.  Rex  V,  Erayy  TrinhyTcrniy  1 X.  Geo.  3.  Burr*  S.  U 

ftom  Miebagi'  682. — The  cafe  ftates,  That  on  Thurfday  before  Micbaii^ 


io  MkbacU  ^as-day  1767,  the  pauper  John  Hunt  agreed  with  J^nLet^ 
^nt  ky8*hc^"  °^  ^^^  ^^^^  parifli  of  Bray^  farmer,  as  a  carter,  to  go  int§ 

cannot  come  till  the  day  after  Miebaeimss'dajf,  and  the  maimer  fays  hewMlfhift  for  hifnfelf|-tbi|| 
is  a  perm'iTion  of  abf<nvty  and  if  he  continues  his  fervice  till  ihe  day  before  the  enfoini 
Micbacl^^w^y^  aud  ih«n  quits  by  hwf«  fffcm  liic  mafier,  ii  is  a  gco<f  i'citiceol  the  year. 


tfiTTLEM£HT   BV  (tIltX«rC   AND   S^RlTtCE*.  5IJP 

his  fcrvice  on  the  Mon^iay  (ollomngj  until  Aftchaelmas      Hnvw 
1768,  For  fix  guineas  :  that  at  the  time  of  the  agreement^       Saa^ 
yohn  L^eiefiTcd  him  to  go  into  his  fervice  before  Monday : 
that  John  Hunt  faid,  It  would  iwt  fuit  him,  as  he  was 
then  in  fcrvice:  and  that  Jfhn  Lee  replied,  If  he  would 
tome  into  his  fervice  on  thefaid  Monday  mornings  he  would 
Ihift  till  that  time :  that  he  went  into  his  fervice  on  th« 
Monday  accordingly:  that  Aftchaelmas^day  was  the  Satttr*' 
day  next  after  the  Thurfday  on  which  he  made  tlie  agree- 
ment: that  at  the  time  of  the  agreement,  the  pauper  was 
in  the  fcrvice  of  7«A»  Lewn  of  8vuih  Stocky  under  a  con- 
traft  which  expired  on  Michaelmas-day   1767;    which 
fervice  he  kft  on  the  night  of  the  Muhaelmas-day  1767  : 
that  he  continued  in  the  fervice  of  John  Lee  till  the  day 
before  Mkhaelmai-day  1768;    when   Jt>hn  Hunt  defired 
leate  of  the  faid  J<ihn  Lie  his  maftcr  to  go  to  fee  bis  re- 
lations, before  he  went  to  another  fervice :  that  his  rpaf- 
tcr  deduced  one  fliilling  from  his  wages  for  that  day* 
and  paid  him  tlK;  relidue :   that  he  then  went  away^  and 
returned  no  more  into  the  fervice  of  the  faid  John  Lex: 
that  the  faid  John  Lee^  on  the  pauper's  gv>ing  away,  told 
him,  that  if  he  quitted  the  fervice  before  Michaelmas-day^ 
there  might  be  a  difpute  about  his  fettiement ;  and  de- 
sired him  to  come  back, — Lord  Mansfield.    There 
muft  be  a  hiring  for  a  year.     But  here  the  juftices  have 
not  ftated  the  &dt  of  any  hiring  at  all ;  they  have  only 
dated  evidence.     The  Court  cannot  draw  conclulions 
from  the  evidence.     If  he  was  to  draw  the  conclusion 
from  this  evidence,  lie  faid  he  (hould  clearly  think  it  a 
hiring  for  a  year,  with  a  difpenfation  of  the  firft  day. 
Why,  clfe,  Ihould  the  matter  deli  re  him  to  go  into  his 
fervice  before  Monday  <?   or  fay,  that  he  would  Ihift  till 
that  time  ?  It  appears,  that  the  maftcr  underftood  it  to  be 
^  hiring  for  a  year.     And  this  appears  likewife  from  his 
defiring  the  pauper  to  come  back,  left   his   fettiement 
ihould  be  difputed,  if  he  quitted  the  fervice  before  A^- 
chaelmas*day.     Neither  had  his  Lordlhip  any  doubt  about 
the  leave  for  the  Jaft  day.    The  pauper  thought  he  had 
his  matter's  leave.     He  allowed  a  ftiilling  for  it ;    which 
is  more  than  one  day's  wages. — Mr.  [ustice  Astom 
had  no  doubt  but  that  it  was  meant  to  be  a  hiring  for  a 
year :    and  fo  it  appears,  from  all  that  the  matter  faid. 
Bat  he  concurred  with  Loro  Mansfield  in  thinking 
the  cafe  imperfectly  and  defeftively  ftated.     He  thought 
'it  did  not  clearly  ftatc  the  time  from  whence  the  fervice 
was  to  commence  ;  and  was  of  opinion,  that  it  ouglit  to 
go4>ack  to  the  fettions,  for  them  to  ttate  the  fa£t  as  to  the 
hiring.     It  was  accfordingly  fent  back  to  the  fcilions  to 

'bo 
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Ktxvt  be  re-ftated,  and  the  only  difference  bctwcenr  the  abovi 
Brat,  ^2.tc  of  the  cafe  and  the  re-ftatcd  cafe  was  an  addition  ill 
the  latter^  "  that  the  pauper  was  hired  for  a  year," — 
Lord  Mansfield.  '  I  had  no  doubts  before^  but  that  ii 
Ivasa  hiring  for  a  year;  and  I  wonder  anybody  fhould 
doubt  it,  upon  the  hSts  then  Hated.  But  the  iirft  order 
of  feffions  wanted  form  :  for  the  feflions  had  only  flated 
the  evidence,  without  drawing  the  conclufion.  Both 
mafter  and  fervant  were  clear,  that  at  the  end  of  the  year 
there  was  only  an  abfence  of  one  day ,  and  at  the  begin- 
ning of  the  year,  the  pauper  had  nis  itudler*s  leave  for 
being  abfent  tlie  firft  day.  Both  matter  and  fervant 
meant  it  a&  a  fettlementi — The  rule  was  difcharged. 

A  fervahirerm      450.  Rek  v.  Rofs\  Trinity  Term^  it.  Git.  3.  Burr.  S.  d 

lilt  maftet  (or    58g^ — Thomas  Cheft^  the  pauper,  was  botn  in  Rofs ;  and# 

S  bdng^/i    being  uhmatried^  hired  himfelfforayearto  Edmund Mihu 

ISsmits,  he     *"d  ferved  him,  in  Langarren^  only  three  days.    A  diffe- 

goes  away  for  a  rence  ariiing  between  them  about  the  b^finefs  the  pauper 

fortmihti  and^was  employed  in,  Mihs  (the  mafter^  bid  the  piiuper  go 

^  -^  *  ^w^  about  his  bufincfs*    On  whicl>  the  pauper  immediately 

JJuhluraiiy      ^^  awav,  and  quitted  his  fcrvice  ;  and  hired  himfelf  to 

new  agreement,  John  fvhitby  for  a  year,  at  55s.  a  year  wages,  and  ferved 

and  fertes  for    IVhitby  for  fix  months  in  fVhitchurch,   Miles  then  infifi* 

feven  months    gj  qq  J^hitby^^  not  keeping  the  pauper  in  his  fervice. 

SdSIial momh   Whitby  paid  the  pauper  his  wages  to  that  time:  and  the 

bdrtg*in  com-   ptt^pcr  quitted  that  lervice,  and  went  one  or  two  voyages 

penfation  of  his  up  the  river  fVyey  as  a  labourer  to  a  barge-mafter,  for  a 

former  abfencc.  fortnight  J  then  at  Whitby*^  requeft,  and  Aftlesh  confent^ 

This  departure  returned  into  ff^hitiy^^  ftrvice,  without  coming  to  anv 

•t  ihc  contraev,  ^^^  agreement  or  any  mention  ot  wages.     He  continued 

'  in  fVhithys  fcrvice  in  HHjitchurch  feven  months^  being  a 

month  oVer  the  end  of  the  year  for  which  he  was  hired, 

in  order  to  make  out  his  loii  time ;  and  then  received  his 

wages,  his  mailer  deducting  7s*  6d.  for  the  breaking  of  A 

plough.— ^LoRd  Mansfield  pronounced  this  cafe  to  be^ 

in  his  opitiioii,  a  very  clear  one*    Here  is  an  abfolute  difi* 

folution  of  the  contraft,  by  both  Inafl^r  atid  fervant,  at 

the  end  of  fix  months :  whereas  the  fiatute  requires  a 

continuance  in  the  fame  fervice  for  a  whole  year.    ,The 

new  fervice  caftnot  be  conne<5led  with  the  old  hiring.— 

Mr.  Justice  AstoN  concurred  with  his  Lordlhip,  that 

this  was  an  abfolute  diiTolution  of  the  tontradt ;  and  that 

the  new  fervice  cannot  be  connefted  with  the  old  hiring. 

In  this  cafe,  the  mafter  and  the  fervant  Jiad  nothing  more 

to  do  with  each  other,  after  the  latter  had  quitted  the 

fcrvice  of  the  former.     It  is  not  like  the  caf«&  of  fmall 

abierices  and  little  excuriions,  which  h^ivebeen  overlooked 

and 


UA  not  obje^ed  to  by  the  maftcr.    Thofe  cafes  proceed      Rsr  vt 
.upon  the  principlt  oi  the  contra&'s  being  continued  and       ^*^ 
not  di£E)lTcd:  whereas  in  the  prefent  cafe  it  was  totaIl]f 
diflblved.     The  cafe  o^  Rex  v.  Cav€rfymil[a)  is  very(«)  Ante>pafe 
ftrong  to  this  purport.-^THfi  Court  difcharged  the  4^7.  s^'-  pi* 
'rule.— Both  drders  affirmed.  393* 


451.  Rix  V.  Potter  Hiightm%  Trimly  Ttrm^  lt»  G«.  3.  Afervantthe 
Biarr*  S,  C.  690.*-The  cafe  dates,  That  Charles  Whenn  day  before  ch» 
the  pauper9  alter  having  gained  a  fettlement  in  the  parifli  y^'  cxt>ire«, 
xAf otter  Heigbam  bv  hiring    and  fervice  for  a  ycar,^^^j|;J*^'^^; 
was  hired  for  a  year  from  Michaelmas'  1764  to  Michaelmas  hhn*tlut  iwm^ 
1765}  by  Sennuel  Tbaxter  of  South  fVal/bam  in  the  faid  have  a  day  ^ch 
county :  .th»t  f)ich  laft-mentioned  fervice  he  the  faid  pan-  Wt  friendt  be* 

Cr  entered  upon^  and  continued  tlierein  until  the  day^®****^^^ 
fore  the  end  qf  the  year ;    when  he  defired  his  mafter  J^hTm  he  Si 
todifcharge  him,  telling  him,  as  he  had  let  himfelf  for  hired  himfelf. 
the  next  year  to  a  perfon  in  a  diilant  place,  and  was  re-  To  this  the 
moving  further  from  his  friends,  he  (the  pauper)  wiflied""^*'*^**"^'*^*'* 
to  go  and  fee  them  and  pafs  that  day  with  them  5  and  re- J^.jJ*^^*'^*"^ 
quefted  to  have  that  time  to  himfelf,  to  fpend  with  them ;  ^lf\t  l^  ab. 
and  to  which  the  mafter  confented;  and  he  was  accor- fence  with  leati^ 
dingly  difcharged ;   and  then  received  the  whole  of  his  ud  no  diflbiu. 
wages  favc  iixpence,  which  he  allowed  to  his  mafter  for  •J^^*^*^* 
that  day.     Afterwards,  the  faid  Charles  Whenn  was  hired 
for  a  year  to  Mrs.  Nuthall  of  Caifier  in  the  faid  county, 
from  A£chaelmas  1765  to  Michaelmas  1 766,  at  the  wages 
of  fix  guineas ;  and  entered  upon  his  fervice  at  Michaelmas 
I76<[,  and  continued  there  until  a  few  days  before  Lad;f* 
iery  following ;  that  he  had  then  received  one  guinea  in 
part  of  his  wages  ;  when,  without  his  miftrefs's  leave,  he 
abfented  himielf  from  her  fervice  for  about  three  weeks, 
and  then  returned  and  offered  to  ferve  out  the  year  with 
his  diid  miftrefs :  but  Mr.  Nuthall^  who  aAed  as  agent 
for  Mrs.  Nuthall^  as  alfo  Mrs.  Nuthall  herfelf,  refuf<^  to 
take  the  faid  Charles  Whenn  again,  unlets  he  would  make 
a  new  agreement,  and  a  new  hiring.    And  accordingly 
it  was  agreed  between  them,  that  he  fhould  ferve  from 
that  time  to  the  Aftchaebnas  following ;   and  fliould  re*- 
ceive  three  guineas  and  an  half  for  tliat  fervice.    He 
accordingly  lerved  her  till  Michaelmas^  and  received  fuch 
wages  of  three  guineas  and  an  half.     It  was  likewife. 
proved,  that  the  faid  Charlet  fPhennyr^s  hired  for  a  year 
vom  Michaelmas  1 766  to  Michaelmas  1767,  by  Mr.  Shreevt 
of  Hardhy  in  the  laid  county  of  Norfoli :  wat  he  accor« 
dingly  entered  upon  and  continued  in  fuch  laft-mentioned 
fervice  until  w&thin  three  days  of  the  end  9f  the  ye^r ; 
V01.IL  JLl  wh#a 
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l^tx  V.       when  the  pauper,  being  unwilling  to  gain  a  fettlemenr 
Potter       jj-j  ^^  f^j^j  parifh  of  Hardley^  becaufc  there  was  a  liouffe 
H.icHAM.     pf  ;j^j^{^j.y  in  the  hundred  in  which  Hardlcy\%  fituate, 
'  and  which  with  the  hundred  adjoining  were  incorporated 

for  the  better  maintenance  of  the  poor  in  thefc  two  hun- 
dreds, he  the  faid  pauper  requefted  his  mafter,  the  fait! 
yix.^hreeve^  to  difcharge,him  tjie  faid  Charles  fVhenn\ 
which  he  accordingly  did,  and  they  parted  by  confeat, 
the  pauper  abating  one  IhiUingofhis  wages  for  the  three 
days. — Aston,  Willes,  and  A«hhurst,  Juftices^  held 
it  not  to  be  a  diflblution  of  the  contraft  ;  but  an  abfence 
by  leave  of  the  iiiafter. 

ff 

•  A  footman,  452.  Rex  v.  Richmond^  Eaftcr  Ternty   1 3.  Geo.  3.  Burr. 

^womoncbf       5.  C,  740. — fViUiam  Springalty  being  a  fingle  man,   was 

.before  hit  year   hirgj  by  the  year  to  Alexander  Craufordy  Efq;   of  Rich^ 

fmSffrv^f'^^''^'  on  the  thirtieth  of  O^ob(r  1769  ;    and  on  the  4ih 

.in  the  family     oi  September  i"]  "JO  married  a  fellow- fervant.     The  wife 

•who  had  given  had.  giv^h  a  month's  warnlnjg;,  in  ^w^«^  preceding,  to 

learning  to  quit,  quit  Uie  fervice  ;  and  was. to  quit  it  in  Sep'embei-  in  con- 

fc^^hT**  t^a^  fequence  of  fuch  warning  ;  but  was  defired  by  her  mrf- 

Uay  tiiu  foiure  ^^^  to  ftay  till  the  fevenleenth  of  Onobcr^  which  Ihe  did  ; 

.  .day,  preceding  and  then  tlKjrriattcr  faid  to  Springall  (the  hulband),  that 

the  cxpiwiion    he  fuppofed,  as  his  wife  was  going  away,  he  (the  hulband) 

of  her  hulband**  yj^Q^i^  jii^g  to  do  fo  too.     The  hufband  replied;  he  would 

which  day  (he    ^^^^  ^^  better,  if  it  was  agreeable  to  his  mafter.     His  maf- 

quiited  her  fcr-  tcr  faid,  he  had  no  objcftion,  as  he  had  another  fo6tm-in 

vice,  and  the     coming  ;  and  would  pay  him  his  whole  year's  wage^ : 

iootman,  at  hfs  ^-^ich  he  accordingly  did,  on  the  faid  feventeenth,  in  full 

^r'^wenfaT^  ^^  the  thirtieth.     On  which  faid  feventeenth  of  Omh&, 

with  her,  which  both  the  hufband  and  wife  left  the  fervice  ;  and  the  nc?w 

w;is  13  days  '  footmaii  Came  in  the  huifband's  place,  on  the  faid  feven- 

btforehi^timittecntli  of  OSfober  2iX.  night,  under  the  above-mentioned 

Jifl-'i^^* '^^f    circumftances.' — Lord  Mansfield.    There  is  no  ne- 

ihc^contraa,     ceflity  of  an  aftual  fervice  upon  every  day  of  the  year. 

.   The  mafter  can  alwaVs  dilpenfe  with  it :  he  can  give  leave 

*        of  abfcnce.     Nay,  ir  the  lervant  is  abfent  without  leave, 

in  the'middle  part  of  his  year,  fuch  abfence  may  be  purged, 

ak  it  has  been  termed,  by  the  mafter  receiving  him  again: 

that"i$,  the  fubfequent  confent  of  the  mafter  ratifies  the 

*    aft  done,  and  is  given  .with  a  retrofpe^.     I  am  clearly  of 

opinion,  that  the  fervant  has  in  the  prefent  cafe  fuffi- 

ciently  ferved  his  whole  year.    The.  mafter  voluntarily 

gave  him  leave  of  abfence  for  the  laft  thirteen  days ;  and 

of  his  ov^n  accord  paid  him  the  whole  year's  wages.     I 

think,  tlie  Juftices  have  determined  rightly  upon  both 

tlic  ordCTSt^-^Mn.  Justice  Aston  concurrcdin  the  fame 

opmion, 
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Opinion,  for  the  fame  feafon^.     And  he  added,  that  there      R«x  v. 

is  no  difference  between  the  end  and  themiddieof  a  yearj   Ric»*«o«o» 

where  the  mafter  only  gives  leave  of  abfence,  which  is  not 

ftipulated  for  in  the  original  cohtraft.     Indeed,  where  the 

abfence  is  ftipulated  for  in   the  original  contraft,  and 

made  part  of  the  original  contract,  as  an  exertion  out 

of  the  fervice,  the  cale  is  then  of  a  different  kind  :    as  in 

the  cafe  of  Rex  Vk  the  Inhabitants  of  Hatfield  [a) ^  where  a  (a)  Ante^  pago 

hiring  for  one  year,  to  wit,  from  Michaelmas  to  Michael-  458-P*-  409- 

«tfj>  with  liberty  to  let  himfelf  for  the  harveft-month 

to  any  other  perfon,  was  determined  not  to  be  a  hiring 

for  a  year.     A  part  of  the  year  was  there  excepted  out  of 

the  original  contraft :  it  was  therefore  only  a  hiring  for 

the  other  eleven  months.     If  the  fervant  goes  away  in 

the  middle  of  the  year,  and  returns  again,  and  the  mafter 

receives  him  again,  the  mafter's  taking  him  again  purges 

(as  it  is  called)  the  abfence,  though  the  fervant  had  not 

his  previous  leave  for  it ;  and  Ihews  the  mafter's  confeiit 

to  it,  though  given  fubfequently.     Here,  the  whole  year's 

wages  were  voluntarily  paid  by  the  mtifter  quite  up  to  the 

end  of  the  year  ;  which  confirms  the  mafter's  acquiefcence 

and  approbation. — Mr.  Justice  Ashhurst  concurred 

in  opmion  with  Lord  Mansfield  and  Mr.  Justice 

Aston  ;    and  particularly  repeated,   that   the   mafter^s 

oflering  and   paying  the  whole    year's   wages,    in  the 

manner  ftated  upon  the  order  of  feffions,  was  a  proof  of 

his  confent« 

453.  ^f*  V,  BrafnptoHy  Hi/aryTerm,  17.  Geo,  3.  Cald,  tt.  jlic  femce  ar 
^Hannah  * /bright  the.  pauper,  being  legally  fettled  at  well  as  the  hi- 
irampton^  hired  herfelf  to  one  Mr.  Longfdon  of  Eyam  for ''^"S  """^  ^ 
a  year,  and  ferved  under  that  hiring  "till  withih  three  [hcref^'re  if  *"** 
weeks  ^f  the  end  of  the  year  ;  when  her  mafter  difcover-  maid-fcrvant b« 
ing  her  to  be  with  child,  turned  her  away,  and  paid  her  turned  away 
her  year's  wages,  and  half-a-crown  over ;  whereupon  fhe'^rec  weeks 
went  home  to  her  father's  at  jijhover^  from  whence  (he  ^"^^  ^^'^  ^ 
was  removed  to  the  parifli  of  Brampton.     The  pauper,  being  w!th  ^^ 
on  her  examination   in  court,    faid,  fhe  was  willing  child,  rhe  gains 
to  have  ftaid  her  year  out,  if  (he  might ;    but  that  it  no  feitJemcni 
was  not  material  to  her  whether  (he  Said  or  went,  as  ^^  ^^^^  fervico, 
(he  had  received  her  whole  year's  wages  ;    and  that  ftie  whoJe^waref 
was  not  half  gone  with  child  when  (he  left  her  fervice ;  arc  paid, 
and  hoped  (he  could  have  done  the  work  of  her  place 
to  the  end  of  the  year. — 'Dunning.    The  aueftion  is. 
Was  this  contraft  diflTolvcd  before  the  end  of  the  year  ? 
This  depends  upon  the  faft.  Whether  the  mafter  has 
ji&ed   e^tlier  arbitrarily  or  fraudulently  ?    for  a  niaf- 

L  1  a  ter 


5x5  «ETTLEMENT  BY  HIRING  AKO  SERVIM.  ^ 

Rexv;      ter,  upon  juft  and  reafonable  caufc,  may  difcharge  hii 
Bbampton.   lervant;     and  there  can  be  no  doubt  but  that  a  cri- 
minal   condudt  like    the   prcfent    amounts   to  a  rea- 
fonable caufe.      Though   it  has   been  faid  in  Ri)f  v. 
(«)  Ante,  page  the  Inhabitants  of  Marlborough  («),   that  a  maid-fervatlt 
493* pit  453*     got  with  child  cannot  be  removed  from  her  fervicc, 
this    can    oniy   mean  removed  by  the  parifh-officers 
before  the  contrad  is  diQblved ;    but  this  mifconduft 
is   a  good  reafon  for  the  mafter  to  diilblve  it;    and 
there  can  then  be  no  objection  to  the  removal  by  the 
parifli-officers.-^BALGUY.     It  has  been  faid,  that  there 
ought  to  have  be^n  an  application  to  a  magiftrate  to  dif- 
charge  the  fervant :  but,  in  the  firft  place,  this  is  n6t  the 
cafe  of  a  fervant  in  hulbandry,  and  therefore  a  juftice  of 
peace  has  no  jurifdi£tion  to  difcharge :  or,  if  he  had,  it 
was  in  this  cafe  unneceffary,  as  the  fervant  confented ; 
and  the  interpofition  of  a  juftice  could  be  only  neceilary . 
in  cafes  where  the  parties  were  not  agreed.    The  pay- 
ment of  the  whole  year's  wages  has  been  alfo  iniifted  upon; 
and  that  this  payment  could  not  have  been  made  on  any 
other  idea,  than  that  of  the  contract  continuing  to  the 
end  of  the  year  :  but  it  has  again  and  again  been  d^r- 
mined,  that  adediiftion  of  wages  does  not  prove' the  con- 
trad  diifolved  witliin  the  year;    and  if  fo^  the  full  pay- 
ment of  them  cannot  prove  the  contraft  continued :  to 
(h)  Ante,  page  this  the  cafe  of  Rex  v.  the  Inhabitants  ofCdfilechurch  [i), 
499»  pl-^440.    and  Rex  v.  she  Inhabitants  of  Godalmng  (c)  tited  in  tht 
(#)  Ante,  page  above  cafe,  are  fully  in  point    As  to  the  £i£l  found,  tliat 
497>  pi-  437-    the  pauper  hoped  (he  could  have  done  her  work,  it  is 
not  her  ability,  but  her^  criminal  conduift,  that  muft  be 
the  teft ;  or  otherwife  a  mafter  might  be  obliged  to  keep  a 
woman  in  his  houfe  for  many  months  under  tliefe  cir- 
cumftanccs,  though  he  were  a  clergyman,  or  had  a  wife 
and  daughters.     The  cafe  of  Rex  v.  the  Inhabitants  of 
(i)  Art«,  page  Richmond  {d)  is  not  applicable.      It  was  the  cafe  of  a 
514.  pi.  45%.    marriage ;  and  the  mafter  with  good  reafon  difpenfed  with 
a  fortnight's  fervicc ;   for  the  pauper's  wife  had  ftayed  a 
fortnight  beyond  her  year  at  the  inftancc  and  for  the  ac- 
commodation of  tlic  mafter. — Wallace  and  WiLLE«f 
in  fupport  of  the  rule  to  quaih  the  orders  :   The  ftatutc 
5.  EUz,  c.  4.  extends  to  maid-fervants ;  and  therefore  at 
leaft  the  inten^ention  of  a  magiftrate  is  neceflary  :  with- 
out it,  the  contraft  could  not  legally  be  diftblved  ;  nor  is 
there  s^ny  authority  to  fupport  the  contrary  doftrine. 
But  a  magiftrate  could  not  m  this  cafe  interfere,  it  not 
being  the  cafe  of  a  fervint  in  huft)andry  ;   neither  is 
there  even  a  di^um  to  fupport  fuch  a  ddftrine,  except 
tlie  marginal  note  in  Finer^  cited  from  Shawi  said  that  is 

b«t 
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but  a  loofe  obfervation  unfupported  by  any  autjiority,      Rj^*  «»• 
That  on  the  contrary  the  cafe  itfclf  in  Ftmr  was  exprefs-  BftAMFxoif. 
ly  in  point :  that  there  was  rio  pretence  for  the  conftruc- 
tion  fuggcftcd  on  the  other  fide,  that  the  Court  muft  mean, 
"cannot  be  removed  till  after  the  conlraft  is  diflblved  by  a 
difcharge;"  that  the  cafe  affords  nothing  on  which  fuch 
a  conje£ltire  can  be  founded,  but  on  the  contrary  fays^ 
ihall  not  for  that  be  removed,  but  fhall  ferve  out  her  time ; 
and  fince  (he  is  not  remoyeable,  Sec.  fo  as  to  leave  no 
folid  foundation  to  fupport  the  fenfe  contended  for.    It 
is  argued,  that  becaufe  a  deduction  of  wages  does  not  vary 
the  nature  of  the  contrad,  the  payment  of  them  cannot 
vary  it;  but  all  the  authorities  fay,  that  when  the  difmif- 
fion  of  a  fervant  is  accompanieo,  as  here,  with  the  pay- 
ment of  the  whole  wages,  it  fhall  be  confidered  as  a  dif- 
penfation  of  the  remaining  ftrvice  j  or,  in  other  words,  a 
conftruftive  continuance  of  i.t  to  the  end  of  the  year. 
They  denied  the  confent  of  the  pauper  to  diflblve  the 
contraA;  and  infifted  that  the  half-crown  beyond  her 
wa^s  muil  be  confidered  as  an  equivalent  for  her  board : 
^fX  that  the  only  objc.A  of  the  mafter  was  to  defeat  the 
fettiement  of  the  fervant  in  his  parifh. — Wi  lles  alfo  cited 
the  cafe  of  Rfx  v.  the  Inhabitants  of  Hanbury  (tf),.  where  (^^  Ante,  pace 
it  was  adjudged,  that  though  the  magiftrate  had  alloysed  501,  pi. 442. 
the  difcharge  of  the  fervant  upon  the  complaint  of  tlie 
mafter,  yet  becaufe  this  was  an  aft  of  jurifdi£lion  in  the 
magiftrate,  which  ought  to  be  by  order;  and  it  was  Hated 
that  no  order  was  made,  the  Court  held,  that  the  contra£t 
was  not  diilblved.    And  from  hence,  and  from  the  cir- 
cumftance.of  its  being  faid  by  the  Court,  that  a  fervant 
caonot  be  thus  difcharged  agamfl  his  own  confent,  he  in- 
ferred, that  a  m«ifter  has  not  any  fuch  authority  by  law 
vefted  in  himfelf.     He  alfo  iniifted,  that  an  unmarried 
woman  by  being  with  child  is  not  guilty  of  any  crime, 
or  even  mifdcraeanour,  at  common  law:  that  all  mifde* 
ro^nours  are  indiftable,  which  this  is  not :  that  though 
it  may  be  an  offence  cognizable  in  the  ecclefiaftical  courts, 
yet,  after  the  woman  is  brought-to-bed,  it  is  not  fo  in  the 
temporal  courts,  even  by  the  provifions  of  any  flatute, 
Unlcft  the  child  becomes  chargeable.    That  the  pauper 
was  willing  to  flay,  and  the  whole  wages  were  paid.— 
Lord  Mansfield.    The  flatute  of  8.  ^9.  ff^iI/.T.  c.  30. 
is  an  explanatory  law,  and  mufl  not  be  carried  beyond 
the  wotds  by  conflrudion.     It  declares,  that  there  muft 
\^  a  hiring  for  a  year,  and  a  continuance  for  a  year  in 
that  fervice,  to  gain  a  fettlcment.     With  rcfpcft  to  the 
-  firing,  in  conformity  to  the  nature  and  objeft  of  the  aft, 
the  Court  has  been  critical  and  exad ;   but  fervice,  from 
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Rex  V,      the  nature  of^the  thing,  admits  often  of  queftions  upon 
Bk  AMP  TON.   the.circumftances  i  as,  whether  the  abfcnce  was  with  leave, 
from  ficknefs,  .&c.     But  thefe  qucftion?  have  always  bccu 
brought  to  this  point,  Whether  the  contraft  tvas  put  an 
end  to  within  the  year?    This  cannot  be  done  by  the 
difmiflion  of  the  ftrvant  without  good  and  fufficient 
(d)  Ante,  page  caufe.  .  In  R^x  y,  Cajiluhurch  {d)^  there  was  a  difcon- 
499.  pi.  44o»    tihuance  by  agreement,  and  the  contraft  therefore  deter- 
mined.    In  fuch  cafe  the  payment  of  the  full  wages, 
which  might  be  mere  benevolence,  could  make  no  diffe- 
rence.    The  queftion  then  is,  Is  this  contraft  diffolvcd 
within  the  year  ?  The  anfwer  depends  upon  this  :    Has 
the  mailer  done  right  or  wrong  indifcharging  his  fcrvan^ 
for  this  caufe  ?  I  think  he  did  not  do  wrong.     The  mar- 
ginal  note  cited  from  Viner^  whatever  degree  of  authority 
It  may  be  entitled  to,  is  well  warranted  in  principle.     If 
the  mafter  agrees  to  the  contraft's  going  on,  the  ovcrfecrs, 
it  is  true,  fhall  not  take  her  away,  becaufe  fhe  is  with 
child  \    but  fliall  the  mafter  therefore  be  bourtd  to  keep 
her  in  his  houfe  ?  To  do  fo  would  be  contra  bonos  mores ; 
anil  in  a  family  where  there  are  young  perfons,   both 
fcandalous  and  dangerous.     "Where  a  fervant's  abfencc  is 
faid  to  be  purged  (which  is  an  impropei*  expreffion)  by 
receiving  him  again,  the  receiving  only  explains  arid  Ihcws 
,  tjie  natuie  of  the  abfence ;  the  confequence  of  it  indeed 
is,  that  fuch  reception  muft  generally  be  confidered  as 
amounting  to  a  difpenfation,  and  thereby  fubjefts  the 
niafter  to  the  payment  of  the  whole  wages.     But  the  cf- 
fcft  of  a  politive  aft  of  the  maimer,  that  is,  the  difraiffion 
of  his  fervant  under  a  criminal  charge,  fliall  never  be  done 
^way  by  an  implication  arifing  from  the  payment  of  his 
whole  wages. — Willes,  Juflice.    This*  cafe  differs  from 
that  of  R€:ii  v,  the  Inhabitants  of  Richmond  \    nor  is  it  like 
that  of  Rex  v,  the  Inhabitants  of  I/Iip,  where  the  caufe  of 
the  difcharge  of  the  fervant  by  the  mafter  was  not  reafo- . 
nable.    Here,  if  the  mafter  had  daughters,  it  would  not 
.  J)e  fit  that  h^  ^hpuld  keep  fuch  a  fervant ;  though  I  think 
he  could  not  avail  himlelf  of  tlie  authority  of  a  magif- 
trate  ;  the  jurifdiftion  of  the  jufticcs  being  confined  to 
cafe3  in  hufbandry.-— Ashhurst,  Jrf/lice^  of  the  fame 
opinipn.7— Aston,  ^uflice^  was  abfent. — Ruledifcharged, 
ind  both  orders  afErmed, 

wu        V  jv       454-  ^^^  ^'  ^^'   Bartholomew^   CornhiU^    Eajler  Term^ 
Jlnt^on  of      ?8-    ^'O'  3-  Cdd.  48.  -  The  pauper  Urfula  Ouen,  a 

a  week*9  fervice  at  the  end  of  the  year  is  bona  fide^  though  a  new  ftrvlce  is  entered  apoo, 
f  reccicQienc  is  gained  l>y  die  txi\  fervlce  j  for  by  fuch  abjenu  ihe  fi\  ft  conirad  is  not  diflblved. 
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(ogle  womany  was   bircd  by  the  year  to  Mr.  Lewis       ^"^  ^* 
Dudrick  Hejhuyfeh^   in   thq   parifh*  of    5/.    BartholomevJ    ^'^^JJ!^^ 
by  the  Escchan^e^  London ^  on  the   nth  of  "June   17 J i.    CoanhilI, 
in  the  month  of  April  following,  Mr.  He/huyjen  went; 
to  Manchejier  and  purchafed  a  manufafture  there,  and 
upon  his  return  in  the  fame  month  he  told  all  his  fcr- 
vants  that  he  was  going  to  relide  at  J/^;;cAf/?^r/but  did 
not  mention  any  time ;  and  that  they  might  look  out  for 
otlier  fervices  if  tliey  chofe,  or  they  might  flay  with  him  '   ^ 

till,  lie  went  to  Manchejier :  that  the  pauper  UrJuJa  Owen 
did  not  look  out  for  any  other  fervice,  but  contmued 
witli  her  mailer  till  tlie  4th  day  of  June  foIl®wing;  on 
the  evening  of  which  day  her  mafter  paid  her  the  whole 
year's  wages,  and  gave  her  half  a  guinea  over,  and  the  ^ 

fame  evening  left  London  and  went  far  Manchejier :  that 
Mr.  Uejhuyjen  did  not  know  in  the  morning  of  the  4th 
of  June  that  he  ihould  leave  Loyidon  in  the  eyening,  or  »    , 

even  before  the  expiration  of  the  year's  fervice  ;  but  that 
his  going  was  quite  a  cafual  matter,  and  depended  upon 
circumftanccs  which  he  could  not  at  that  time  fore  fee : 
that  if  he  had  remained  in  London^  he  (bould  have  conti- 
nued the  pauper  in  his  fervice,  as  ihe  was  a  good  fcrvant ; 
and  that  the  pauper  went  into  a  new  fervice  two  days 
after  her  mauer  left  London. — Howarth  infilled,  that 
the  mailer,*  having  left  his  place  of  abode  with  a  declared 
intention  never  to  return,  and  having  on  that  account 
difcliarged  his  fervants  before  the  end  of  the  year,  it 
9iuft  be  taken  as  a  complete  diflblution  of  the  con- 
traft :  that  whether  the  whole,  or  a  rateable  proportion 
pnly,  of  the  wages  were  paid ;  or  whether  months, 
or  a  week  only,  of  the  fervice  were  left  unperformed, 
was  totally  immaterial:  that  the  conduft  of  the  fer- 
vant  in  making  a  new  contraft,  and  entering  upon 
her  fervice  under  it  two  days  afterwards,  plainly  Ihe  wed 
the  light  in  which  Ihe  undcrftood  it.  Though  at 
firft  it  might  be  confidered  only  as  a  difpenfation  of  tlic 
fervice  for  the  remainder  of  the  year,  yet  ftill  as  that 
difpenfation  was  in  favour  of  the  fervant,  ihe  might  waive 
it  and  diffolve  the  contraft:  tjiat  (he  muft  be  taken  as 
having  done  fo  here ;  or  it  would  be  holden  that  the 
pauper  could  be  gaining  two  fettlements  at  the  fame  time 
under  different  contrafts;  which  would  be  abfurd.  He 
relied  ftrongly  on  the  cafes  of  Rex  v.  the  Inhahitonu  of 
Cajilechurch  (^ ),  and  Rex  v.  the  Inhabitants  ofGodatmlng  [b)  >  x  ^^^^ 
cited  in  that  cafe  ;  in  both  which  cafes,  upon  a  fcparrition  4^^^  pi.  440. 
by  confent  about  a  week  before  the  expiration  of  the  r^.^ 
>car,  and  the  whole  wages  paid,  the  Court  held,  that  *^  497.  pi.  4^,** 

L  1  4  was 
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.  Rf X  ;9,      was  a  determination  of  the  iervic6    Hfe  ilto  tiisi  thiT 
St.  Aarth««  cafc^of  -R<jp  Vt  /*«  Inhabitants  ofCaverfwall  (a),  aiid(aid» 
CcM^'iLt     *^^  *^  circumftancc  in  the  prefcnt  cafe  of  the  new  con-* 
^^"*  *"    traft  and  fcrvicc  entered  iruo,  and  the  new  fettlement  for 
(#)  Antf,  iMge  ^jjg  fccond  year  being  in  the  aft  of  acquiring  during  the 
5»»f  P  •  44*.   jjyjg  ^f  ^c  firft,  dearly  diftinguiflicd  this  from  the  caft 
{h)  Afice^  pi^  Of  Rex  Vt  tiff  Inhabitants  of  Richmond  (b) ;  and  that  to  hold 
51^  pl-  45»«    this  a  fettlement,  would  be  to  repeal  the  ilatqte  of  i.  tc 
9«  fyai.  3.  c.  30,  by  which  fervants  muft  continue  an4 
abide  in  their  fervice  during  a  whole  year. — Dunning 
^nd  SiLVEsTEEy  in  fupport  of  the  orders,  infifted»  that 
this  was  no  diifoliition  of  the  contrad ;    th^t  in  the  cafe 
(0  Ante,  ptge  ^^  -^<^  ^'  ^^  Inhabitants  ff  Chriftchureb  (ejy  where  thero' 
$^»  pU  446*    was  an  abfence  of  feventeen  days  on  account  of  illneft  at 
the  end  of  the  year,  and  the  fcrvant  looked  upon  herfclf 
^  difch&rged,  the  Qourt  held  tliat continuine  and  abidin^^ 
in  the  fervice  lucans  not  deferting  it;  and  uiat  fuch  fer- 
vants have  their  fettlement  as  a  reward:  i^nd  here  it  is 
^ated,  that  the  pauper  is  a  deferving  fervant    Tht  ob- 
Jeft  of  the  ftatute  8.  &  9.  If^i.  3.  was  to  prevent  fcr- 
vants  running  away  ;  and  therefore  it  was  inapplicabM 
to  this  c^fe.     That  the  true  queftion  was,  Whether  this 
was  a  difToIution  of  the  contrad,  or  a  difpenfation  of  th^ 
fervice?    That  if  the  mailer  had  altered  his  mind  an4 
returned  to  his  houfe,  the  fervant  would  have  continued 
with  him  ;  and  the  relation  gf  mailer  and  fervant  could 
only  be  deflroyed  by  a  defertion.      Should  not  tlic  fer- 
vant have  the  reward  ihe  had  merited  ?  Should  h^r  mafter'i 
kindnefs  place  her  in  a  worfe  iituation  than  (he  would 
otherwife  DC  in  ?  Should  the  remainder  of  her  fervice  be 
difpenfed  with,  and  ihould  ihe  not  make  the  fame  advan- 
tage of  the  time  given  her  as  any  other  fervant  who  had 
fulfilled  his  contraft  ?   This  cafe  therefore  could  not  be 
diilinguiihed  from  Rex  v.  the  Inhabitants  of  Richmond: 
that  in  that  cafe  all  tlie  authorities  cited  on  tn6  other  iide 
had  been  inHiled  upon,  and  over-^ruled :  and  they  agreed, 
that  If  it  was  with  leave,  the  time  of  abfence  wjis  imma- 
terial;   and  to  this  point  was  cited  the  cafe  ^f  Rex  v.  the 
(i)  Anta,pig«  Inhabitants  of  Nether  HejiforJ (d)^^LoJin  ManSFIELD. 
505. pL  4^5.    The  only  queflion  is,  Whether  tlie  fervant  continued 
bona  fide  in  her  fervice  during  the  whole  year  ?   To  be 
fure,  there  is  a  di{lin£lion  between  exceptions  from  the 
contraft  and  difpenfations  of  the  fervice :  but  if  the  cafe 
be  of  the  latter  defcription  and  bona  Jlde^  it  can  make  no 
difference  when  the  fervant  is  engaged,  or  where;  or 
whether  the  fervice  be  in  the  fame  of  another  occupa- 
tion*  Why  then  does  &t  quit  the  fervice  i  At  the  defird 

and 
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jmd  for  the  convenience  of  her  mailer,  who  gave  her  half  *  Rwr «». 
^  guinea  beyon4  her  wages,  as  an  equivalent,  no  doubt,  *T.BA«Tiia. 
for  her  board.     It  was  accidental,  and  a  favour  to  the  coa^iijxL 
mailen     The  cafe  of  Rex  v.  the  Inhabitants  •/  Richmond 
is  fiill  as  firong  as  this ;  for  there  a  new  fervant  came 
into  the  very  place  which  the  pauper  had  vacated  upon  a 
ilifpenfation  of  his  fcrvice.    Fraud  vitiates  every  thing ; 
but  the  juftice  as  well  ^  reafon  of  the  thing  are  here 
with  the  fettlement.    Suppofe  ihehad  come  from  a  diftant 
country,  and  had  no  o^her  fettlement,  ihall  fhe  lofe  her 
jonly  one,  which  (he  defervcs  fo  well? — Willes,  Ash- 
HUEST,  and  BuLLBR,  Juftices^  concurring.    Rule  dif« 
^charged,  and  ordef^  affirmed. 

455.   Rest  V.  Welford,  Trinity  Term^  |8.  Geo.  3.  Cald,  57.  W  a  hired  fer, 
?^The  pauper  John  Dyer,   being  legally  Jettled  in  the  ^J[!| « "^?^ 
parilh  of  fVeiford,  did,  about  two  years  fince,  hire  him*  ^^'^^  j^^^ 
felf  for  a  year  as  a  fervant  to  John  Trujlove  of  the  Hamlet  the  expiratioa 
of  Sambome^  in  the  countv  of  fVarwtckj  and  contimtedoftheyeir,  00 
to  live  with  his  faid  milter  at  Sambome  aforefaid,  till**'®^*^^^***' 
within  three  weeks  of  the  expiration  of  the  year ;   when  ^?"k  ^^!T^ 
the  mauer,  on  account  of  a  fuppofed  crimii»l  mtiinacy  chiw,  he  wui 
between  the  pauper  and  a  fervant-girl  then  big  witn  thereby  (ore  )fi% 
child)  who  had  lived  with  the  mailer,  but  was  difcharged  fw*«ffl«M^ 
from  his  fervice,  iniifted  upon  his  Quitting  the  ferviccy 
and  difchareed  him  accordingly.     The  pauper  being 
aiked.  Whether,  jf  bis  mailer  would  have  let  him,  he 
would  have  ftaid  ?  he  replied,  that  he  would :   that  the 
mafter  offered  the  pauper  all  his  wages  except  foxxt  jhil* 
lings,  which  the  mafter  iniifted  upon  detaining,  as  a  fatis- 
faftton  for  thp  Ipfs  of  the  pauper's  fcrvice  for  the  faid 
three  weeks ;  but  which  toe  pauper  refofed  to  allow : 
that  the  pauper,  after  he  was  turned  out  of  his  fervice^ 
went  to  a  juftice  of  peace  in  order  to  recover  his  full 
wages ;  but  the  juftice  telling  him  he  could  not  recover 
the  whole,  and'  the  pauper  having  no  money  to  fubiiil 
ppon,  aa;ept(ed  the  monev  the  mafter  had  ottered  him^ 
abating  the  four  ihUlings  K>r  the  three  weeks :   and  that 
no  order  in  writing  was  ever  made  by  any  juiUce  or 
^uftices  for  difchajrging  the  faid  pauper  from  his  faid 
matter's  fervice. — Bearcroft  andCALDECOTT  fhewed 
caufe  in  fupport  of  thefe  orders ;   and  iniifted,  that  the 
fervice  in  this  cafe  was  not  completed  either  in  point  of 
law  or  in  fa£t :   that  the  principle  of  the  cafe  of  Re:^  v, 
inhabitants  of  Brampton  (a)  was  upon  the  law  in  point ; .  ,  j^^^^     ^ 
for  that  the  oflence  was  equally  contra  bonos  mores  in  the  5*5, pi.  ifxJ' 
•tfe  of  a  man,  a^  in  that  0f  a  wpman^  that  however 

reluctantly^ 
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Kit  •.-     If  IijAantly,  or  for  whatever  reafons»  the  pauper  had,  iiv 
V«(.t»ftD.    pojnt'  of  hc^j  confented  to  the  diflblution  of  the  con- 
trad  ;    and  that  this  cotifent  being  only  to  an  a£t>  the 
effcft  of  which,  if  refufed,  the  law  has  giyen  to  the  maf- 
^    ter  by  compulijon  ^nd  againft  the  pauper's  will,  the 
*  Court  would  not  hold  fuch  an  aft  voidj    becaufe  the 

.    pauper,  though  willing  to  do  fo,  had  not  tlic  means  of, 
controverting  it :   that  the  faft  of  criminality  was  fully^ 
proved  below,  and  was  meant  by  the  court  there  to  have, 
Dcen  ib  ftatcd. — ^Dunning,  in  fupport  of  the  rule,  to, 
quafh  tliefe  orders  infifted,  that  the  fact  of  tlic  pauper's 
criminal  conduft  was  only  hypothetically  and  not  fijlly 
ftated  :  that  an  imaginary  crime  could  be  no  good  caufc. 
of  his  difcharge;  and  that  the  Court  would  not  fuffcr  a   " 
man's  right  to  be  ccMicluded  upon  by  a  confent  which . 
arofe  fokly  from  the  raifery  .of  his  fituation. — Lord 
Mansfield.     Had  the  faft  of  criminality  been  pofi- 
lively  ftatcd,  to  be  fure  it  would  have  fallen  within  the 
principle  of  Rex  v,  Inhabitants  of  Brampton ;    but  as  the 
intention  of  finding  this  faft  is  reprefented  to  have  been. 
dilTevent  from    the  finding,    and  as  there  might  have 
been  a  more  complete  confent,  the  cafe  muft  go  down  tQ 
be  rcftated.— The   cafe  was   re- ftated  at  the  following 
fefiions ;    the  faft  of  the  pauper's  criminality  was  posi- 
tively found  ;   and  the  feliions,  at  the  inftance  of  the 
appellants,  added  the  fad,  that  this  was  the  cafe  of  a 
fcrv^it  ir^  h^flj^ncjry :    this  was  done  with  a  view  o^ 
faking  it,   in  this   refped,   out  of  the  cafe  of  Rex  v, 
Brampton.     But  the  cafe  was  abandoned  :   it  never  caxnq 
again  into  Wejlmirtfier  HalU 

V^hrt^ht      456.  Rex  V.  Weflmeon^  ATtch,  Tcrm^  22.  Geo.  3.  Cald, 
tiken  imo  cuf.;  J  29. — rCafe  ftates,  That  on  the  loth  day  of  October  ia 
r^  ^  rf"  h^"  ^very  year  (except  when  the  fame  falls  on  a  Sunday)^ 
^^ocM^re-     *  ^^'^  *^^  hiring  of  fervants  is  holden  at  Chlchejier  in  the  • 
vain  tim)  from  countv  of  Sujfexy  and  when  the  fame  falls  on  a  Sundaf^ 
cw»i*»«w»ng his    then  fuch  fair  is  holden  on  the  next  day:    that  in  the 
ftrrice,  the  maf- ygj^r  1779,    the   lOtli   day  of  O^ober  happened    on   a 
^^him'bc.  ^f^^^l;.  and  that  on  the  day  following  (being  the  day 
Ibreihccndof  oi  holdmg  iucli  fair)  the  pauper  Kobert  kybtte^   being 
the  year ;  and    legally  fettled  in  the  parilh  of  Hartley y  in  the  county  of 
fuch  difihar^e    Soutbamptony  and  being  fingle  and  unmarried,  was  hired 
UaAff^btion   j^y. y^^^  Qibbs^  of  the  parifh  of  raptoriy  in  the  county  of 
and  impedes      Sujpx^  farmer,  to  lerve  him  as  a  carter  for  one  year,  at 
lys  gaining  a     the  wages  of  eight  guineas :  that  the  faid  pauper  entered 
to^<ni.        into  the  fervice  of  the  faid  John  Glhbs  on  the  fame  day, 
and  continued  therein  in   the  parifli  of  Tapton^   untjj 
JFnV%the  6th  day  of  OHober  1780:    that  on  the  faid 
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Friday  the  faid  pauper  was  taken  into  cuftody  by  virtue      TK%xv, 

of  a  warrant  iflued  againft  him  by  a  jufticc  of  the  peace  WfiTHto*. 

for  the  county  of  Suffexy  on  the  voluntary  examinatior^ 

before  him  01  Rebecca  Hcberden^  a  fingle  woman,  charg-f 

ing  the  faid  pauper  with  having  gotten  her  with  child  ; 

which  was  born  a  baftard,  about  fix  months  before  the 

faid  6th  day  of  Offober;   and  of  which  faid  baftard  child 

the  faid  Robert  fVhite  was  the  father :'  that  the  faid  pauper 

was  carried  by  the  officer  who  took  him  into  cuftody,  to 

an  inn  at  Chicheftery  attended  by  the  parifh-officers  of 

Weftmeon  ;    and  from  thence  carried  to  Wejlmeon  \   and 

there  by  the  faid  officers  kept  in  cuftody  until  the  loth 

day  of  b^ober  laft  aforefaid  :  that  on  Sunday  the  8th  day 

o^  O^ober^  the  faid  Robert  JVhite  was  married  to  the  fai^ 

Rebecca  Heberden  ^xWeRme^n  :    that  the  faid  John  Gibbs^ 

on  the  faid  6th  day  of  OHober  laft  aforefaid,  at  the  faid 

inn  in  Chichejier^  fettled  with  thd  faid  pauper  his  account 

of  wages,  faying,  that  he  might  not  fee  him  again  ;   and 

the  faid  mauer  dedufted  from  his  wages  the  fum  of  one 

Ihilling  on  account  of  his  not  ferving  him  to  the  end  of 

the  year :  that  his  raafter  thereupon  iaid,  that  **■  though 

**  he  had  no  objeftion  to  the  pauper's  gaining  a  fettle- 

^*  ment  iti  the  parifli  of  Tapton^  yet  perhaps  tlie  other 

'  ^*  farmers  might:"    that  the  faid  mafter  did  not,  in  any 

other  manner,  aflent  to  or  diffent  from  the  faid  pauper's 

abfence  from  his  fervice,  from  the  time  of  his  being  fo 

taken  into  cuftody  for  the  remainder  of  the  year,  for 

wjiich  he  was  fo  hired  as  aforefaid  :  that  the  faid  pauper 

from  the  time  of  his  being  fo  taken  to  Ch'tchefter  did  not 

return  to  the  fervice   of  the  faid  John  Gibbs, — Lord 

Mansfield.      It  is  not  neceflary  to  enter   into  the 

queftion  how  far  this  is  a  crime  ;  becaufe  the  mafter  has 

not  djfcharged  the  pauper  upon  that  ground  :   that  it  is 

wrong  and  an  offence,  no  man  will  deny ;   but  whether  , 

to  be  animadverted  upon  both  by  the  ecclefiaftical  and 

common  law  i$  not  jiiaterial  here.     To  be  fure,  it  was 

not  puniihable  as  a  crime  at  common  law,  and  the  fta--    ' 

tutes  feem  only  to  go  to  the  puniftiraent  of  the  parents, 

for.tlie  purpole  of  fecuring  an  indemnity  to  the jparilh. 

But  here  tliis  offence  \%  not  afligned  as  the  realon  for 

difcharging  the  fervant ;    and  if  it  were,  I  have  no  diffi-.  ■ 

culty  to  fay,  that  I  think  a  mafter,  hiring  a  fervant  after 

an  offence  committed,  and  that  not  in  his  own  houfe, 

fliall  not  at  the  clofe  of  the  year  difcharge  him  under 

tliis  pretence:  it  is  not  a  debauching  of  his  fervant,  or 

turnmg  his  houfe  as  it  were  into  a  brothel.     I  do  not  go 

on   that   ground,  nor  upon   the  confent    or   implied  * 

agreement  to  go  before  the  end  of  the  year ;  for  there 

wai 
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R«x  w.      was  none  :    it  was  againft  the  intention  of  both  parties 
W«*TMw>v.    jj^^j.  j^  fhQuid  affcft  the  fcttlcmcnt ;  and  if  the  cafe.vrerc 
to  go  upon  that,  it  ought  to  be  returned  to  the  feflions 
to  have  that  fasft  ftated*     There  was  no  fraud  intended, 
becaufc   there  was  no  agreement :    nor  did  the  nuftcr 
mean  either  to  prevent  or  promote  the  fetllement ;   but 
he  deduds  a  iomething,  to  leave  that  quefiion  open> 
which  it  was  the  objed  of  other  p^rfons,  who  were 
intereiled,  to  have  difcufled.     The  true  paint  then  is, 
fuppofing  no  wa^^cs  paid  and  no  3grecment>  here  arc  four 
days  wanting  in  the  fervice  ;    and  it  is  by  means  of  his 
own  aft  that  the  fervant  becomes  incapable  of  com-* 
pleting  it.     His  conduA  is  an  oiFence  againft  nK>raIity 
and  the  laws,  in  what  jurifdiftion  foever  thofe  laws  arc 
adminiftered  ;  and  the  confequences  of  it  arc  equivalent 
to  a  wilful  abfence :   1  therefore  think  he  did  not  gain  a 
fettlement.      It  is  well  put,  that,   had  an  aft  ion  been 
brought  for  his  wages,  be  could  not  have  recovered  upon 
a  quantum  meruit  for  thcrfe  four  days.— Ashhurst,  Juf^ 
ike.     There  is  no  drawing  the  line :    if  four  days  may 
be  difpenfed  with,  four  months  may.-r-BuLLER,  Jttftia. 
There  muft  be  a  fervice  for  a  year,  either  aftual  or 
implied.     Now  here  is  no  aftual  fervice-;    and  the  cafe 
affords  no  circumflance  that  will  warrant  an  impli- 
cation.— WiLLEs,.  Juftice^  concurring,   Rule  abfolutcy 
the  order  of  feflions  ^ua&ed,  and  order  of  two  jufticc^ 
affirmed, 

TfcecenTentof  457-  Rex  V.  Seagrave,  Hilary  Terrrty  25.  Geo.  3.  Cald. 
•  irrtrant  gbren  247, — ^Thc  pauper  wa;^  hired  from  Ola  Martinmas  to 
}mtxprtfsurmt  Qi^  Martinmas:  that  on  S§ptember  the  25th  he  told 
Sii^^f  M^^ron  ^'*  niaftcr  he  was  going  to  be  married ;  that  his  mafter 
iniA,  unlefs  made  no  anfwer :  that  he  went  away  on  Saturday^ 
^M^nftated,  and  was  married:  that  upon  his  return  he  had  na 
■wft^becBB-  intention  of  quiting  his  fervice:  that  the  mafter  faid» 
he  would  not  employ  him^  any  longer :  that  he  faid 
he  would  go,  if  he  would  p^y  him  his  year's  wages :  that 
the  mafter  refufed  it ;  and  faid,  be  would  only  pay  him 
for  the  time  he  had  ferved  ;  and  aiked  him,  ii  he  would 
take  his  wages,  or  go  before  a  juftice  :  that  the  mafter 
fct  out  about  his  bufinefs  to  his  farm  at  Barron  ;  when 
the  pauper  called  him  back,  and  faid  he  would  take  the 
money  for  the  time  he  bad  fervcd ;  and  that  he  parted 
with  his  own  confent. — The  Court  thought,  th^tt  the 
laft  words  of  the  cafe  as  ftated  were  fo  clear  and  unequi* 
vocal  a  diflblution  of  the  contraft,  that  they  would  not 
permit  it  to  be  argued. 

458.  Re;^ 


SETTLEMENT  BY  HIRING   AND   SERVICE.  5^5 

45^.  Rex  V.    SbarringtOHj   Aftcb.  Term^    25.   Geo.   3,  A  fcrrnit  dif- 
Editor's  if5S.— The  pauper  being  fettled  in  Sbarringtort^^^  ^f  •"  »«• 
hired  himfcif  before  Michaelmas   1782   for  a    year  ^o^^^t^^^^S^ 
Mn  Hardy ^  brewer  at  Letbenttgfettj  to  drive  a  team,  andy^ar^  ,0^1  never 
do  whatever  he  was  bid.     He  was  employed  occafionallyafrer  rcccivoi 
in  hufbandry,  and  after  having  lived  with  his  mafter  feven'^^  the  fe-rk%| 
weeks,  as  he  was  driving  tlie  beer  waggon,  being  in^^***"^ 
liquor,  he  fell  off  the  (huts,  and  broke  his  thigli.    He        r^  /^^  /^^ 
'Was  carried  by  the  officers  of  the  parifh  where  the  acci-  ^      *       "     y 
dent  happened  to  the  Norwich-bo/pitaL,  where  he  conti- 
nued twenty-nine  weeks*    On  quitting  the  hofpital  ht 
returned  t^'  Mr.  Hardy^  who  refufed  to  receive  him, 
<^ering  to  pay  him  for  the  feven  weeks,  and  to  make 
him  a  prefcnt,  which  the  pauper  refufed.     He  tlien  weiit 
to  Sbarrin^tonj  snd  continued  fourteen  weeks,  and  tli^i 
by  an  order  of  two  juftices,  on  the  30th  September  1783 
he  was  fcnt  to  Mr.  Hardy^  who  then  alfo  refufed  to  re- 
ceive him.     The  pauper  continued  in  Letheringfiu  at  a 
public-houfe,  and  was,  after  fomc  time,  removed  by  an 
order  of  two  jufticcs  to  Sbarrington.     He  did  no  work  for 
Hardy  after  he  came  out  of  the  hofpital,  but  was  and 
continued  incapable  of  work.    The  felHons  confirmed 
the  order  of  removal  ro  Shan-inrton ;  no  counfel  appeared  ' 
'to  fhew  caufe ;   and  the  Court  being  of  opinion  that 
a  fettlement  was  gained  by  this  fervicc  at  Lttheringfett^ 
made  the  rule  abfolute. — Order  quafhed. 

459.  Rex  V.  Nortb  Cray,   Hilary  Term,   25.  Geo.   Z*^^^"^^^ 
Editor's  il/SS. — George  Golding  his  wife  and  children  thnnd^ofTfc* 
were  removed  from  King*s  Down  to  North  Cray,  and  the  year,  by  rrafoa 
scssiOKs  confirmed   the*  order.      About  feventecn  orotacommjt- 
cightecn  years  ago  the  pauper  being  fingle  hired  himfelf"^^*fo'^f «'**"« 
z  lew  days  before  Old  Michaelmas-day,  from  that  Michael^  *  ^'^^^'^  ^'l'^ 
mas  for  a  year,  at  fix  pounds  ten  ihulmgs  a-year,  to  John  tirtwnt ;  aU 
JBedell  of  Ruxley  in  Nortb  Cray.     He  went  to  his  mafter's  though  the 
on   Michaelmas- dayy  and  continued  with  him  in  North^^^^'^'^^^ 
Cray  till  eight  or  nine  days  before  the  Michaelmas  folr  ^^^^  *JJ^ 
•  lowing  ;   when,  being  charged  on  oath  with  being  the commUmenc ; 
'father  of  a  baftard  child,  likely  to  be  born  in,  and  to  be  and  the  pauper 
chargeable  to  Nertb  Gray,  be  was  apprehended  by  a  juf-  was  tei  o«t  m 
tice's  warrant,  and,  not  giving  fecurity  to  indemnify  thc^**^*?  "  *^®  ^^ 
•parffli,  or  entering  into  a  recognizance  to  appear  at  the  "^*|^'^^^^^' 
*iiext  feflions,  he  was  duly  committed  to  Dartford  Bride-  bond  to  indnn. 
4ivi/,  his  mailer  being  then  one  bf  the  churchwardens  of -nify  the 
N^rth  Cray^  and  one  of  the  perfons  who  apprehended 
him,  and  went  with  him  to  the  Bridewell.    The  pauper 
'cootiotted  in  the  Bridewell  till  the  xitb  of  Q^oherp  and 

on 
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^  Rtx^,       on  that  day  executed  a  bond  to  indemnify  Niortb  Cray\ 
KoiTH  Ceat*  jj^j  ^^  ^Y\Q  lame  day  his  niafter,  with  the  other  overfeers, 
*  went  to  the  Bridewell  to  difcharge  himj  anil  the  mafter 

\  paid  him  tlie  wages  which  he  had  agreed  for,  except  four 

fliil lings,  which  he  deduSed  contiary  to  the  confent  of 
«  the  pauper,  for  the  time  he  had  been  In  confinement. 

The  pauper  did  not  recollcft  giving  any  receipt,  but  a 
receipt  was  produced  and  given  in  evidence,  to  which  he 
had  let  his  mark.  (The  receipt  was  fet  out :  it  Was  for 
lix  pounds  lix  (hillings  and  one  penny,  in  full  for  wages 
from  loth  Oiioher  1765  to  29th  September  1766.)  I'he 
parifli-officcrs  confented  to  his  difcharge  on  the  i  ith  of 
O^ober-y  but  the  keeper  of  the  Bridewell  refufed  to  dif- 
charge him  without  a  proper  authority;  and  on  the 
1 2th  he  was  difcharged  by  an  order  of  the  juftice  who 
had  committed  him,  which  was  fet  out  in  die  cafe,  and 
Tecited  that  the  commitment  and  difcharge  were  on  the 
X         '  '  requeft  of  S.  Haywood^  ovcrfeer  of  North  Cray. — Mrv 

Leigh,  Mr.  Robinsok,  and  Mr.  Hervey,  in  fupport 
of  the  order  contended,  that  in  this  cafe  the  contra£k 
was  not  diflblved  but  fubfilled,  in  the  opinion  both  of 
the  mafter  and  fervant,  till  the  end  of  the  year.     The 
mafler  would  otherwife  have  paid  the  wages  when  the 
pauper  went  from  his  houfc  ;   and  they  endeavoured  to 
,  f«)  Ante, page diftinguifli  this  from  the  cafe  of  Rex  v,  lVcftmeon{a). 
5ia.pl.  45^«    Secondly,  they  argued  that  the  behaviour  of  tlie  mat- 
ter was  plainly  fraudulent,  and  for  the  purpofe  of  pre- 
venting a  fettlement :   he  was  himfelf  one  of  the  over- 
feers,  and  aftive  in  taking  the  pauper  up.  -  He  lay  by 
till  near  the  end  of  the  year,  and  when  it  was  juft  ex- 
pired, he  took  his  bond  as  a  fecurity,  which  he  might  as 
well  have  taken  on  the  commitment.    In  the  cafe  of 
Rex  *v,  Wejimeon  the  mafter  had  no  concern  in  the  con?- 
mitment.     The  Court  might  take  notice  of  fraud,  al- 
tho%»gh  not  exprefsly  ftated,  and  had  done  fo  in  Rex  v. 
(i)  Ante,  page   Prome  Selvj09d(b),     But  if  it  ought  to  be  ftated,  the  cafe 
i09*P-447»    niay  be  fent  back, — Lord  Mansfield.    This  cafe  is 
extremely  plain.     In  faft,  the  pauper^did  not  fervc  out 
the  year :  there  is  no  pretence  of  the  matter's  confent  to 
his  abfence  :    no  colour  of  fraud :    he  was  abfent  by 
reafon  of  his  own  fraud-— Buller,  Juftice^  faid  ux  the 
courfe  of  the  argument,  that  there  was  no  aftual  fervice, 
nor  any  faft  from  which  the  Court  could  imply  fervicc. 
—Order  qualhed. 
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46a  Rex  V.  North  Bajham^  Mich.  Term^   26.  Geo.  3.  Patiper,t!w« 
Editor's  ./lf5S.—7^OTW  Phoker  with  his  wife  and  chil-  ^^J'J*/^'%'^ 
dren  were  removed  from  Salthoup  to  North  Bajham  in  ^^^  ihc*pt!^[^ 
Norfolk^  and  the  sessions  confirmed  the  ordtfr.     The  of  avoWing  * 
tafc  ftated,  That  twenty-two  years  finqe  the  pauper  was  fetiiemenT,  pi©* 
hired  and  ferrcd  for  a  year  in  North  Bajham  :    that  he  poT«««>w« 
afterwards  let  himfclf  for  a  year  to  Jbr.  Dufgate  of  Eafi  ^f^l^ 
Bajham^  and  continued  in  his  fervice  at  Eaft  Bajham  till  which  is  don« 
tlfree  days  and  a  half  before  tlie  expiration  of  the  year,  before  « juftic% 
when  he  married  a  female  fervant,   who  was  then  big  J^e  ««»i^  hf^- 
with  child  by  him:    that  after  his  marriage  the  pauper,  ^"^'^^JI^I^ 
in  order  to  aroid  gaining  a  fettlement  in  Eajt  Bajham^  Thi«isoit 
and  wishing  to  be  fettled  elfewhere,  went  with  Abr^Dttf-  frauduiem»lMt 
late  his  mailer  before  H.  Lee  IVarner^  Efq.  a  neighbour-  a  diflbiutio*Mrf 
ing  juftice,  to  be  by  him  difcharged  from  his  fervice  ;  «*»«  con»"^» 
and  the  faid  juftice,  after  hearing  the  matter  and  tlie  *^^^^  ^^todSl 
pauper,  did  difcharge  the  pauper  from  his  fervice  ;    but  njo»u 
whether  verbaliy  or  by  order  in  writing  does  not  appear : 
that  the  juftice  obferving  that  the  pauper  was  a  likely- 
young  man,  Dufgate  the  matter  faid  he  was  welcome  to 
lettlc  in   his  parilh  if  he  pleafed :    the  matter  paid  the 
pauper  his  year's  wages,  deducting  one  fliilling  and  nine- 
pence*  for  die  three  days  and  a  half  which  were  wantiiTg 
to  complete  the  year.     The  paupet  has  lived  ever  line© 

•  at  Salthoufe^  and  done  no  aft  to  gain  a   fettlement.— 
*Mr.  MiNGAY  and  Mr.  Garrow  Ihewed   caufe.    I'hc 

only  way  of  eftablifliing  a  fettlement  at  Eaft  Bajfyam  is 
by  fuppofing  every  thing  that"  patted  relative  to  the  pau-    / 
per's  difcharge  from  his  fervice  there  to  have  been  frau- 
dulent:   but  the  feflions  have  found  no  fraud,  and  this 
-  Court  will  not  enter  into  fuch  a  quettion ;    for  which 
they  relied  on  Rex  v.  Prefton{a), — Mr.  Bearcroft  («)  Ante,  ri«t 
and  Mr.  Fitzgerald,  contra.     This  Court  is  at  hbcrty  497-  f*-  43*- 
to  take  notice  of  fraud  when  the  fafts  are  fpecially  ftated. 
There  is  on  the  face  of  this  cafe  the  ftrongcft  fraud,  and 
It  is  the  ftronger  for  being  done  before  a  juftice.     And 
they  cited  Rex  v.  Frome  Sclwood{b)  as  in  point,  and  Rex  (*)  Ante,  pa^ 

•  V.  Potter  Hetgham  {c). — Lord  Mansfield.     This  was  s^9'  P>-  447- 
a  difcharge  beft)rc  a  juftice;    and  it  was  certainfy'not  CO  Ante,  pae^ 
fraudulent  on  the  part  of  the  matter,  for  he  had  no  ^'3- P*'45*« 
objeftion  to  the  fettlement.     It  was  a  folemn  difcharge, 

by  the  confcnt  of  both  parties. — Order  confirmed. 

461.  Rex  V.  Eafi  Kemett,  Afich.  Term,  26.  Geo.  <{.  A  pauper,  to 

Editor's  MSS.— Stephen  Clement  his  wife  and  children  *;^"^;J^''}^^  ^ 

were   removed  from   Eafi  Kennett    to   Prejhutt :    TrtE^^ft^^ch^^ 

tefis  hit  roafler  he  muft  bt  off,  and  aflcs  for  money,  which  is  given  him,  and  he  runs  away  t 
after  nint  dmyi  he  returns  for  Ciie  pnrpofe  of  talcing  away  his  cloaths  :  asd  being  aHced  to 
A^y,  cominucs  to  the  end  of  the  year.  The  cootTA^t  was  diflulvcd,  and  he  gains  no  fettlemcnu . 

» 
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Res  9.      SESSIONS  quaflicd  the  order,  and  flated,  That  the paapef 

»ett!**  being  fettled  at  Eajfi  Ketmett  at  Midfumwfir  1783,  hiroit 

*"^*  .     himklf  to  Thomas  Carming  of  JPjreJhute  to  ferve  till  next 

Michmlmas ;   at  the  expiration  of  which  term  he  hired 

himfelf  for  a  year  to  the  faid  Thomas  Carming^  at  fevea 

pounds  wages,  and  f(;rved  under  that  hiring  till  foiqs 

time  in  May  following,  when,  hearing  that  there  was  z 

warrant  out  againft  him  for  getting  a  baftard  child,  he 

went  to  his  mafter,  and  told  him  he  muft  be  ofF.  an4 

aiked  him  for  money  to  go  off  with :   on  which  his 

.mailer  paid  him  three  guineas  and  a  half,  and  he  ran 

away,  leaving  fome  cloaths  and  his  threfhing-tackle,  but 

was  taken  up  two  or  three  days  after,  ^and  obliged  to 

marry  the  woman.    He  then,  after  nine  davs  abfence, 

returned  to  his  mafter's  houfe  for  his  threfning-tackle 

and  cloatlis,  which  he  had  left  behind ;  upon  which  his 

mafter  faid,  **  Where  are  you  going?"   and  the  pauper 

anfwered,  ^<  I  do  not  know:"  upon  which  the  mailer 

iaid,  **  You  may  as  well  w*rk  for  me  again  as  for  any 

other ;"   to  which  the  pauper  agreed,  and  continued  to 

work  there  to  the  end  of  the  year  without  any  frefli 

agreement,  and  at  the  expiration  received,  including  the 

three  guineas  and  a  half  before  paid  him,   his  leven 

pounds  wages  all  but  half-a-crown,  which  the  mafter 

deduced  for  his  abfence.    The  pauper,  when  he  ran 

«way  from  his  mafter,  never  thought  qi  going  back  to 

him,  but  confidered  himfelf  as  difcharged. — Mr.  Morris 

-yand  Mr.  Jbkyll  fhewed  caufe.    1  hore  was  adiftblution 

•  ^  '*<of  the  contract  when  the  pauper  went  away  in  May :  the 

parties  clearly  intended  a  diilolution,  and  the  leaving  bis 

cloaths  behind  him  only  marks  the  precipitation  of  his 

flight.    The  cafe  is  extremely  like  that  olRe^  v.  Caverf" 

(4)  Ante,paget(;tf//(tf) :   the  intention  todiftblve  tlie  contraft  was  lit 

302.  pi.  444.  confequence  of  a  crime  of  the  fervant ;  and  they  mcn- 

f  A)  Ante,  pag;e  tioned  the  cafe  of  Rex  v.  Bratripton  (b)^  Rex  v,  fVeft^ 

5^5«  pl*  453*    mion  (f),  and  Rex  v.  North  Cray  (J),    The  converfatioa 

(0  ^t^«  P*se  on  the  pauper's  return  plainly  fhews  that  the  mafter  did 

5»»'  P*-  456-    not  conceive  he  had  any  authority  over  him.— M|t. 

(J)  Ante,  page  Wjlson,  Mr.  Minoay,   and  Mr.  Le  Mesurier, 

5*5-  P*-  459-    contra.    In  Rex  v.  fVeJimeon  and  the  other  cafes  of  that 

fort  tliere  was  no  diilolution,  but  a  breach  of  thecontraft 

by  abfence  in  prifon  \  fo  that  there  was  not  a  fervice  for 

a  y^^*    That  does  not  prove  that  there  was  a  difTolution 

ot  the  coatrad  in  this  cafe,  where,  independent  of  this 

abfence,  there  is  a  fufficient  fervice,  provided  the  con- 

traA  was  not  diflblved.     There  muft  be  a  clear  and 

manifeft  dilToltition,  or  elfe  the  fubfequent  conduA  will 

explain  tlie  intention^  and  the  abfence  wiU  be  puiged. 
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If  he  had  run  away  without  leave,  and  been  received    Rtz  v. 
again,  it  would  have  been  a  continuation  of  tlie  fcrvicc :   ^^*'^  ^^^'^ 
he  does  not  receive  hi^  wages,  but  gets  money  to  run       ^^^^« 
away  with:   the  fum  Was  not  equal  to  his  wages:    he 
wanted  to  efcape  jtkftice  $   and  if  he  could  hot  efcape; 
was  to  continue  fervantz   he  came  back  without  a  new 
agreement,  and  ilaycd  till  the  end  of  the  year ;  and  ref 
ceived  feven  pounds,  the  original  waged.    They  cited 
Rex  V.  fFootton  St.  Lawrence  {a)^  from  a  notii  df  Mr.  («)  thUeafeit 
Wit  SON,  and  Hanbury  v.  Tardebig  (b)  ;    and  obferved,  reporied  in 
tliat  in  Rek  v%  GaverhuiUie)  it  was  found  exbrcfsly  that  the  ?T^  ^''*  ^. 
pauper  was  dilcharged.-^LoRD  Mansfield  having  laid^  00  rbfs^nt. 
"  You  forget  two  lines  at  the  end  of  this  cafci"  they  ,..  '. 

laid.  That  part  was  not  miterial,  being  only  the  appre-  ^  <  .^J^*'  '"^^ 
bcnfion  of  the  pauper.    To  this  Lord  MaNsfield  ^'-^ '"***' 
replied,  "  They  don't  alter  the  law,  but  tliey  ihew  the  ^*J  ^""^ 
faa."-*^LoitD  Makspiblo.    It  is  melancholy  that  there  J^^  ^^^'  ^^  . 
Ihould  be  fo  muchjitigatiotl  about  fcflions  cafes.    This 
is  a  mere  point  ^f  faA.    The  fervant  defires  td  be  off. 
How  off  i    His  fervice.    He  receives  his  wages :   if  not 
the  whole,  it  was  on  accounts    tie  goes  back  not  on  the 
old  contraft,  but  for  his  clothes^  and  a  new  agreement 
takes  place«--^rder  confirmcdi 

4621  R^ic  vMrfJbufh^  Ulary  TetiUy  i6.  (jeo.  3.  1.  terfA  rft  mafierlfti 
Rep.   101.— Ca(c   ftatesi    That  ffyiiam    Thompfon   xX\ft^^^  ^^ ^^^ttAtii 
younger  was,  priot  to  Michaelmas  1780,  a  fettled  inha.*^?^'^''^'^'- 
bitant  in  the  pariih  of  Grejbam  in  Nirfolk^  when^  at  the  ih^'i.,  ^owh 
Holt  petty  femons  next  before  that  Aficbaelmasi  he  let  hii  waj^et, 
himfelf  for  a  year  at  the  wages  of  3L  to  Mr-  Creemet-  of '^Wch  tHeferi 
BeefioH  RegU  in  the  fame  county ;  fhat,  he  duly  entered  ^'*«[«^«  "Pi 
upon  his  faid  fervice  with  the  faid  Mr.  Crtemer,  arid  awaj'!hdtftc<' 
continued  therein  for  about  i  quarter  of  a  year  ;    and  the  expintioh 
upon  fome  difpute  between  him  and  hii  ibafter,  his  maf^  of JUtUjt  re^ 
ter  infilled  upon  turning  Him  away,  s^nd  th^cw  down '"''"•»**  *«'    . 
fifteen  Ihiilings,  wliieh  the  pauper  toot  up,  and  went  1^^'f^l{^* 
away^o  his  father's  houfe  in  NorUficbf  where  he  continued  renufin^or  of 
for.  fix  daySi  during  which  time  he  looked  updit  himfelf  the  yea^tiie 
as  a  free  mail:   that  the  pauper  then  retufhed^  at  the  re-»^^'«  '^^ot 
queft  of  his  maftet,  and  conttnufed  in  thfc  fervice  tb  thef^"J]f*^*'y^'»« 
end  of  the  yeaf ,  whcit  his  maftet.  paid  him  fdrty-five  tSrti*?*S\hd* 
Ihillitlgl,  being  the  remainder  of  his  wages  agreicd  for  atconina,  bdngj 
the  fcffioflS.— Lord  Mansfield,  Cbief  Jnjtiee.    The  once  dfei^ed, 
abfencc  of  a  fervant  froiti  hii  mafter's  fervice^  is  In  equi-  «""<>«  *>•  fe|t 
tocal  aft,  and  therefore  may  be  explained  by  other  cir^  "jj'/^  ^^^ 
cumftanceS ;  but  if  it  aopears  that  the  6ontrad  hal  beert  ^cnu 
otice  diilblvedi  it  cannot  be  fet  up  by  a  niew  agreement; 
In  this  cafe  the  contract  was  abfolutely  difToived :   the 
Vot.  iL  Mm  ftiafter 
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Rbx  v.  mailer  infiftcd  upon  turning  away  the  fervant^  and  paid 
OftB8HAM«  IjJjjj  do^n  all  his  wages  diat  wcreduc :.  the  confent  on  the 
other  fide  is  by  taking  the  money  up :  then  how  did  he 
come  back  again  ?  It  was  upon  the  re^eft  of  the  mafter : 
there  is  nothing  by  which  the  abfence  can  be  explained* 
The  meaning  of  ^*  purging,  an  abfence"  is  where  the  aft 
itfelf  is  doubcful.-^Rule  difcharged* 

On  a  Wring  for      463.  Rex  v.  Sulgrofue^  Ea/ler  Term^  a8.  Geo.  3.  a.  Term 

a  year,  if  Che     Rep.  376. — The  pauper  Daniel  Pie/lery  being  fettled  in 

matter  tcib  the  Suigrave^  about  five  years  ago  was  hired  in  February  by 

STn^t^  abfent  ^n  Hwves  oiSmchhury  to  ferve  till  Old  Michaelmas  fol- 

becaufeof  bit    lowing,  and  ferved  him  accordingly.    On  the  Friday  be- 

rectiement, and  fore  Old  Michaelmas.. ]m  maAer  aiioed  him  if  he  would 

that  he  fhau      ftay  again ;  the  pauper  iaid  he  would^  if  they  could  agree 

Jl^'^J*^***' about  wages,  and  aiked  five  guineas,  which  the  mafter 

the  year  taget  thought  too  much.    The  pauper  immediately  fet  out 

^hat  he  can>    to  go  to  a  ftatute^  and  having  ^ne  ^out  ten  yards,  re- 

anfi  the  fervant  tumcd  for  fome  things  he  had  forgotten.    He  then  met 

undTr*Ittt*''re  ^"s  rafter  again,-  who.feid  he  would  give  hiro  the  fivt 

henficn  thSTthe  g^^i^^as,-  and  gave  him  one  (hilling  earneft.    The  mafter, 

inader  would    while  he  was  putting  his  hand  in  his  {socket  for  the  ihil- 

not  otherwife    ling,  faid,  ^^  You  fhall  go  away  afbrtnight  at  Aficbaelmas^ 

have  hired  him,  i«  bccaufe  of  your  fettlcmeat ;  and  I  will  give  you  that 

tL'^'t:^  "  fortnightto  get  wiat  you  can •.-  to  which  the  pauper 

fcrvice  for  the   then  agreed.    The  pauper  accordingly  went  to  his  fa* 

time,  and  not    ther's  and  ftaid  a  fortnight;    during,  which  time  he 

an  €xuftum  outworked  for  Mr.  Chefter\xt  digging  fand  on  Mr.  Howes'% 

^tir^*""^    land,  and  received  from  Mr.  Che}er  one  (hilling  a-day ; 

and  once  or  twice  during    the  fortnight   he  eat  at 

Mr.  Howes* %.    At  the  end  of  the. fortnight  he  went  to 

Mr.  HoweSf  and  continued  to  ferve  him  at  Suucblmry 

trll  Lady-day^  when  Mr.  Howes  removed,  and  tlie  pauper 

with  him,  to  Cukvorth,    Mr.  Howes  foon  after  died,  and 

the  pauper  continued  to  ferve  Mrs.  Howes  in  Culwortk 

till  the  time  when  he  left  her,  and  lie  then  i^eeeived  his 

Wages  up  to  that  time  from  a  relation  of  Mrs;  Howes  \ 

and  the  jpauper  believes  that  thoie  was  nothing  deduced 

for  the  fortnight ;  :but  he  does  not  remember  what  fum 

he  received.    Ihe  pauper  apprehended  that  bis  mailer 

would  not  have  hired  him,  if  be  had  not  agreed  to  go 

away  for  the  fortnight. — ^Ashhurst,  Juflice.     The  rule 

eftaDliflied  in  thefe  kind  of  cafes  is  this,  where  there  is  a 

hanafide  exception  of  part  of  the  time  at  tlie  time  of  the 

hiring,  that  is  not  an  hiring  for  a  year :   but  if  there  be 

no  exception  at  the  time  of  making  the  original  contrad^ 

then  a  permifhve  abfence  is  confidered  as  a  difpenfatioa 

of  part  of  the  fervice  by  the  mafter;   and-  it  does  not 

operate 
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Operate  in  the  fame  way  as  an  exception  out  of  the:  on-      Bl^x  «• 

ginal  contraft,  which  defeats  the  lettlcmedt.    An<i  the  ScLoaATi* 

gueftion,  whether  it  be  one  or  the  other,  muft  depend 

on  the  particular  circumftances  of  each  cafe.    In  this 

cafe  there  was  a  complete  hiring  for  a  year  at  the  time. 

The  paities  having  difagreed  on  the  terms  propofed,  the 

^uper  went  away :  but  on  his  return,  his  mailer  faid  he 

would  give  him  the  five  guineas,  which  he  agreed  to  acr 

cept,  and  gave  him  one  ihilling  earneft.     It  is  likewife 

ftatedythat  while  the  mafter  was  putting  his  hand  into 

his  pocket,  he  told  the  pauper  he  fhbuld  go  away  for  a 

fortnight.    But  the  contraft  was  complete  before  tHat 

time,  and  what  pafled  afterwards  can  .only  be  conii4erc4 

as  a  difpenfation  with  the  fervice.    For  at  that  time  the 

mafter  had  a  complete  right  to  his  fervice  for  a  year,  and 

the  pauper  had  agreed  to  ferve  liim  for  that  time,  and 

the  one  (hilling  earneft  was  to  bind  the  agreement  for  a 

year  for  the  five  guineas ;    otherwife  it  appears  to  be 

giving  the  fervant  more  than  hfi'  originally 'aSked  for  the 

whole  year  for  ferving  him  for  a  fliorter  period.   If  thexi 

the  contraft  were  comjplete  before  any  thin^  wsf  .faid 

relative  to  the  fortnight  s  abfence,  this- was  a  difpenfation 

with  the  fervice,  and  not  an  exception  out  of  the  original 

contrad.     An  exception  as  a  ftipulation  on  the.part  of 

the  perfoa  for" whole'  benefit,  it  is  introduced;   but  here 

it  was  not  made  on  the  re^ueft  of  the  fervant  but  on  the 

offer  of  the  mafter.   .  And  it  appears  that  he  faid  it  wa$ 

For  the  exprefs  purpofe  of  {)revcnting  the  pauper's  gain* 

ing  a  fettlement.     That  is  hot  fuch  a  realon  as  the 

Court  would. give,  much  .qouhtenance  to.      Whether 

indeed  the  feffions  might  not  have  determined  this  on 

the  ground  of  fraud  was  for  their  confideration.    As  it 

1S|  tnere  is  no  occafion  to  go  into  that  gr ound,  as  we  are 

of  opinion  that  this  was  a  difpenfation  with  the  fervice* 

With  refpcft  to  the  fervant  s  apprcheiifion,  which  is 

Hated  in  the  cafe,  that  cannot  vary  tlie  queftion:  we  are 

to  decide  on  the  terms  of  the  contrad^  and  not  on  tlie 

apprehenfion  of  the  pauper.  —  Bt7Lt£R>  Jufliccp   and 

(jROSt,  yufticct  of  the  fame  opinion.-*-Rule  aofoiute. 

464.  Sex  V.  Xenilwortbf  Trinity  Term^  2I  Geo.  3,'^«W«Jfer- 
a.  TermRp^,  558^  -The  p^xii^t  Thomas  BjfeidjushornJJ^l^  ^^^ 
and  fettted  m  the  parifh  of  Kemlworib*  On  the  loch  of  to  appcal^bot 
Aftfy  1^65  he'was  hired  to  Thomas  Cbatterton  o(  Birming^-rttwm  to  Ms 
hamy  for,  one  year ;  on  the  faid  10th  of  May  he  entered  ^'"^*"  *  ^««' 
into  the  faid  fervice,  and  continued,  in  the  fame  in  the  17a'  *"^  ^?* 

kim.  Slid  he  ftivei  out  tbe  year,  and  is  paid  HUJoU  wages,  yet  lUaifttiu  U  an  inrermpm 
tioQ  of  tto  fervice,  and  will  prennr  his  gaining  a  fettlement  by  facJi  hiring  and  fervict • 

M  m  2  laid 
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Kfz  v.       faid  parifh  oi Birmingham  until  the  ift  day  of  Jpril  1766  ( 
KBKiLwptTft.  v^hen  he  was  taken  up  on  a  charge  of  baftardy,  and  was 
married  the  next  day.     His  maftcr  did  not  make  any 
Complaint  agaiiift  him,  nor  difcharge  him  from  his  faid 
fcrvice.     On  tlie  3d  of  tlifc  faid  month  of  Jpril  1766  the 
pauper  was  removed  by  an  order  of  removal  from  B  r- 
mlngham  to  Kenilworib^  and  was  delivered  with  fuch  order 
to  nie  officers  of  the  faid  laft- mentioned  parifh,  andcon^ 
tinued  under  fuch  order  in  the  fame  pari(h  until  the  7th 
of  the  faid  montli  of  Jfrll  1766,  and  then  returned  back 
to  Birmingham  into  his  laid  mafter's  fervice,  who  willingly 
received  jiim'again  ;  and  the  faid  pauper  continued  with 
his  faid  maftcr  in  Birmingham  in  fuch  fervice  until  the 
end  of  the  year  for  which  he  was  hired  to  him  as  afore- 
faid,  and  received  his  full  year's  wages.— Buller,  Juf-- 
the.    There  is  no  propofition  in  the  law  of  fettlements 
mortclear  than  this,  that  an  order  of  removal  unappealed 
againft  is  conclulive  againft  all  the  world  :  and  this  is  fo 
I  clearly  and  fo  univerully  eftabliOicd,  that  it  ought  never 

to  be  impeached.  At  thi  fame  time,  tlie  rule  is,  that  the 
order  of  rembval^  though  unappealed  from,  does  not  at 
all  2fk&.  a  fubfequent  fettlement.  '  Then  the  qucftioii 
here  is,  Whether  the  pauper  gained  any  fettlement  in 
Birmingham  fubfequeftt  to  the  order  of  removal?  Now 
in  this  cafe  he  did  no  ad  hy  which  he  could  gaiii  a  fettle- 
ment in  Birmingham  after  the  order  of  removal.  The 
circuihftances  of  the  pauperis  having  been  apprehended 
on  a  charge  of  baftardy,  and  of  his  marriage,  1  lay  en- 
tirely out  of  the  queftion ;  for  it  was  competent  to  the 
niafter  to  receive  him  again  after  he  was  difcharged  out 
ofcuilody,  if  hepleafed:  and  the  fervant  might  have 
.'ferved  his  mailer  after  he  was  married,  as  >veU  as  before. 
But  what  I  rely  on  i$  this.  That  after  tlie  order  of  re- 
moval, unappealed  from,  the  pauper  could  not  legally 
V  return  to  the  parifh  from  whence  he. had  been  removed : 

it  would  have  been  a  crime  in  him  to  do  fo  ;  and  if  be 
had  been  indi£ted  for  fuch  a  difobedience  of  the  order, 
it  would  have  been  no' defence  to  him.  to  have  urged 
that  he  returned  for  tlie  purpofe  of  completing  his  con- 
traft.  The  order  of  removal  put  an  end  to  the  fervice ; 
and  if  he  pould  not  return  without  committing  a  crime, 
he  could  not  be  hable  to  an  action  by  the  mailer  for  not 
^  completine  the  contraft.  There  is  a  great  dlfTcrcnce 
whetlier  me  party  is  difabled  by  his  own  aft,  or  by  the 
aft  of  la\i(,  from  performing  his  contraft :  he  is  aniwer- 
able  for  tlie  former ;  but  if  the  law  intervenes  and  fays 
he  Ihall  not  complete  the  contraft,  it  puts  an  end  to  the 
contract.    Now  intliis  cafe  tlie  pauper  returned  after 
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the  order  of  removal  to  the  parifh  of  Birmingham^  where      1**x  ^• 
he  fcrved  a  month  ;   but  that  could  not  gain  him  a  fct-  K.f  w'^^woaT^, 
tlement  there:    for  the  aft  fubfpquent  to  the  order  of. 
removal,  by  which  he  was  to  gain  a  fettlcment,  fhould 
be  complete  in  itfelf. — Geose,  Juftice.     I  doubt  whether 
the  party  was  liable  to  be  removed;    but  there  having 
been  an  order  of  removal  unappealed/rom,  it  is  deciiive : 
and  he  has  done  no  fubfequcnt  aft  to  gain  a  fettlement. 
*— Rul«  difcharged. 

465.  Rex  V.  St,  Philip  in  Birmirr^hamy   Trinity  TermfK^^fyf^f^ 
a8.  Geo.  3.   2.  Term  Rep,  62/^* -^  Sufannah  Brookes  the  hind  for  a  year 
pauper  was  originally  fettled  in  the  parifh  of  ^/V/n/n^- gives  warning 
bam\   but  fubfequent  to  her  fettlement  there  Ihc  was?*8**^/**y* '^- 
hircd  for  a  year  to  one  Elizabeth  Poole,  in  the  parifli  ofj^^''^^^" 
Powick.     She  entered  on  fuch  fervice,  and  ferved  till  year,  to  leave 
i?vitMn  eight  days  of  tlie  end  of  the  term,  when,  on  ac-hUmafteratthe 
count  of  forae  difference  between  them,  fhe  gave  hcr*"<*<>^^**y9»'a 
miftrefs  warning  that  Ihc  would  leave  her  fervice  at  *cj!]^^||^^|^^^ 
enid  of  the  year.    The  miftrefs,  on  having  hi  red  another  ^J^  dnffame™ 
fervant,  bjreafonof  fome  impatient  behaviour  of  the  day, paying  him 
pauper,  difcharged  her  from  tlie  fervice,  but  paid  the  U*  fnU  wages 
pauper  her  full  wages.    The  pauper  accepted  the  wagcs^!**^*^*"*'*- 
sind  accordingly  quitted  the  fervice,  and  left  the  par^fl^rta^^ithceod 
eight  days  before  the  year  ended;  but  Ihe  faid  fhe  would  of  the  year,  tb« 
liave  ferved  her  year  if  her  miftrefs  would  have  let  her.  ooncraa  is  not 
— AsHHURST,  Jufiiee.    This  was  not  an  abfolute  dif-***^**/**'^®*^- 
folution  of  tlie  contraft.    For  though  it  be  true  that  an  !lJj^"hTftr. 
agreement  between  the  mafter  and  fervant,  before  the  ^imj.,  ^gj^^.'* 
expiration  of  the  year,  to  put  an  end  to  the  fervice,  willmencs  for  it  is 
defeat  the  fettlement ;  yet  if  it  be  not  a  voluntary  agree- »»««ly  *fpen« 
ment  between  the  parties  to  put  an  end  to  the  contrtifli^^'T^**^ 
as  if  the  mafter  fraudulently  turn  away  the  fervant  wxthjjj^j^** 
a  view  of  preventing  his  gaining  a  fettlement,  or  wrong- 
fully difcharge  him  before  the  end  of  the  ]^ear,  that  will 
not  defeat  the  fcrvant's  fettlement.    Now  in  the  prefent 
cafe,  1  think  that  this  was  a  mere  wrongful  aA  of  tho 
miftrefs,  which  viz%fubmitted  to,  but  not  agreed  to%  by  the 
(ervant.    It  appears  by  the  cafe,  that  the  miftrefs,  on 
account  of  the  fervant's  behaviour,  turned  her  away, 
but  paid  her  the  whole  wages,  on  which  fhe  went  away. 
But  we  cannot  infer  from  tliat,  that  it  was  by  agreement ; 
for  fometbing  ftiould  have  been  ftated  in  the  cafe  to  (hew 
that  it  was  voluntary  on  the  part  of  the  fervant,  and  that 
Ibe  confented  to  a  diflfolution  of  the  contra£t.    But  as 
fiir  as  we  can  colIeA  from  the  cafe,  it  is  to  be  inferred 
that  the  fervant  went  away  rather  in  confequencc  of  the 
wrongful  difmiffion  by  tne  miftrefS|  than  by  her  own 

M  kn  3  confenti 
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Hnr  t».      confent ;   for  flic  was  deiirous  of  ferving  the  whole  year, 
^.Philip  in  Qti  the  wholc  I  am  of  opinioh,  that  this  rnuft  be  con- 
IhftMixpHAM.  ^je^-edas  a  difpenfation  with  the  feryicc;    and  that  the 
pauper  gained  a  fettlement  in  Birmingham, — Buller, 
juftice.    This  is  one  of  the  cleareft  cafes  of  a  difpen- 
fation with  fcrvice  to  be  met  with,  whether  the  conduf^ 
pf  tlie  fervant,  or  that  of  the  miflrels,  "be  coniidered,. 
For  it  appears  that  neither  of  them  thought  that  flic 
could  put  an  end  to  the  fervicc.    The  fervant  firft  was 
defirous  of  going,  and  gave  her  miftrefs  warning  that  flic 
would  leave  Iier  at  tlie  end  of  the  year,  bec'auK  fhe  was 
-   confcious  that  flie  could  not  go  till  that  time.    Thea 
the  miftrefs  wiftied,  for  her  own  accommodation,  tp 
difmifs  the  fervant  before  the  end  of  the  year ;  but  fiie 
was  convinced  tliat  fhc  could  not  diflblve  the  contraft 
before  the  end  of  the  year,  and  thcreforq  paid  the  fervant 
tjic  whole  year's  wages.    This  was  difpenfing  with  her 
fervicc  for  the  reft  of  the  time.    The  cafe  of  Rex  v.  the 
X#)  Ante,  page  Inhabitant^  efGreJham^a)  is  clearly  diftinguifliable  from  the 
J5I9*  P^?  4^**     prefent.    T^ierc,  after  the  pauper  had  been  in  fervicc  ^ 
quarter  of  a  year^  his  maftcr  infifted  on  turning  him 
away,  and  threw  down  fifteen  fliilUngs,  which  was  aU 
that  was  due  at  that  time,  and  this  the  fervant  accepted, 
and  then  went  away.    There  the  contraft  was  clearly 
put  an  end  to :  and  if  fo,  it  could  not  be  revived  agaiof 
by  any  fubfequent  agreement;   for  when  the  pauper  re- 
turned, it  was  under  a  new  contraft  ;  and  it  appears  that 
the  pauper  thouglu  himfelf  at  liberty  in  the  mean  time. 
•!— Gjiosj,  Jufiicc,     It  is  clear  that,  if  the  fervant  be 
turned  away  by  the  wrongful  aft  of  the  mafier  before  h^ 
has  ferved  the  year,  it  will  not  prevent  the  pauper's  gain- 
ing a  fettlejnent.     Now,  here  this  is  either  the  wrongful 
&ft  of  the  miftrefs,  or  it  is  a  difpenfation  with  the  fervicc. 
The  cafe  pf  Rex  v.  Grejham  is  diftinguifliable  from  the 
prefent,  for'the  reafons  given.     This  is  more  like  the 
(V)  Ante,  page  cafe  of  Rex  v.  the  Inhabitants  of  Richmond  fbj^  where  the 
5H>  pJt  43*-    pauper  left  his  fcrvice  thirteen  days  before  the  expiratioii 
^of  tlie  year,  at  his  maftci  's  requeft,  but  received  his  whole 
wages  I   and  it  was  held  that  he  gained  a  fettlement  by 
fuch  fervicc- — F^yle  abfolute, 

If  a  fervant       '     466,  Rex  V,   St.  Jndre^)  H^lhrn^  Trinity  Term^  %%* 

hired  at  ycvly    6eq,  3.  2.  Term  Rep.  627. — ^The  pauper  Adary  Rabinforf 
wagps  bedif.    jj^  jj^^^g  jyg^^^  ^^s  fettled  in  that  part  of  the  parifh  of 

Tc  d-ysheto^  St.  Andrew  Holborn  which  lies  above  the  Bars,  in  the 

i^lie  end  of  the  year,  upon  cbe  mafter*s  becoming  btmh-if^p  and  i^vtyr the  M.  ^eai'^  ynfh 

^  fi'y''f<    X   fuffic'icnt  to  S^JA  m<n  a  (ctv|eq[)ep^ 
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county  of  Miidlefex^  by  hiring  and  fcrvice.    Abput  the.     Rex  v. 
latter  end  of  the  fame  month,  or  the  beginning  of  the  St.  Andrew 
month  following,  (he  was  hired  as  a  nurfery-maid  by    Hotiotn, 
Ma,  Potter^  the  wife  of.  Cfjriftopher  Potter^  ot  St.  Mar^ 
garet  Wcfimlnfter'i  at  the  yearly  wages  6f  eight  guineas ; 
ihe  continued  in  the  faid  fervice  till  within  four  or  five 
days  of  the  expiration  of  a  year,  when  her  mailer  be- 
coming a  bankrupt,  and  the  meflengers  taking  poileiTion 
of  the  houfe,  her  miflrefs  difcharged  her,  paying  her  the 
whole*  year's  wages. — The  Court  were  clearly  of  opi- 
nion>  that  the  bankruptcy  of  the  mailer  did  not  diflblvc 
the  contra&  of  hiring  without  the  fervant's  confent ; 
and  that  the  pauper  gained  a  fettlement  in  St.  Margaret 
IViJbninJltr.    Both  orders  quaihed. 

467.    Rex  V.   Grantham^    Trinity    Term^    30.  Geo.   3*  a  feiyant  wh# 
3.  Term  Rep.  *] ^j^.-^William  Read  was  hired  a  fortnight » lli-trctted, 
after  Martinmas  1784,  by  Nathaniel  Leadcnham  t>f -'/^»^- 'f^^™^  ^?f 
tMy  farmer>  to  ferve  him  for  a  year  at  the  wages  of  61.  los.  I^afto-^bret  * 
$ni  entered  upon  his  fervice,  and  continued  therein  days  before  cIm 
about  fix  weeks,  when,  with  his  mailer's  permiflion,  he  end  of  the  year, 
went  to  aflill  bis  father,  who  then  was  ill  in  the  faid  pa-  ^^  ^.*»o  ^^^^ 
rilh  oiAllngton,  and  with  whom  he  ftaycd  tliirteen  weeks  j  ^^^^  "^Zxt 
at  the  expiration  of  which  time  he  returned,  in  confe-  ^ay)  to  return 
quence  of  a  warrant  having  been  obtained  againft  him  at  into  tiieferviceb 
rfie  inftance  of  his  mailer,  into  his  fervice  under  the  ori-  <*o"  «<»*  K****  ^ 
ginal  contraft,  and  continued  with  his  faid  mailer  «"^Jl  hU^^^^**^ 
Sujidaj  evening,  three  days  before  the  expiration  of  the  thoogh*hc*maf» 
year ;  when  his  mailer  came  home  in  liquor,  abufed  the  ter  pay  him  wa« 
pauper,  threW  him  dovnijf  and  afterwards  turned  him  out  ges  for  the 
of  doors«    The  pauper  iiept  at  his  father's  that  night  in  "^^^  y**"* 
AUington^  and  the  next  morning  his  mailer  WQuld  have 
had  him  return  to  his  fervice,  and  ilay  the  remainder  of 
the  year,  but  the  pauper  refufed  going  into  his  mailer's 
fervice  again,  and  tlireatened  that  unlets  he  paid  him  the 
whole  of  his  wages,  he  would  complain  of  the  ill  ufage  . 
he  had  received  to  a  magiilrate.    The  mailer  tlien  agreed 
to  pay  him  his  full  year's  waees,  dedu£ling  for  the  thir- 
teen weeks  he  was  with  his  rather  in  his  illnefs,  which 
the  pauper  took,  and  then  left  his  mailer's  fervice,  contrary 
$•  the  exprifs  requejl  of  his  majier. — Lord  Kekyok»  Chief 
Juftiee.    The  circumilance  ilated  in  the  cafe,  that  this 
tranfadion  happened  only  three  days  before  the  end  of 
the  year,  might  have  led  us  at  firil  to  fuppofe  that  there 
was  fome  fraud  intended  on  the  part  of  the  mailer ;  but 
none  is  ilated.    It  has  been  faid,  and  rightly  fo,  that  an 
ailual  fervice  is  not  neccflary,  for  that  a  conflru£iivi  fer- 
vice is  fufficient;  but  tlie  queilion  here  is,  Wl^ether  we 
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^  Rkx-j.       on  that  day  executed  a  bond  to  indemnify  North  Crajrj 
IkoiTH  Ceat4  ^j^j  qj^  ^j^g  fame  day  his  mailer,  with  the  other  overfcers, 
•  v^ent  to  the  Bridewell  to  difcharge  him^  and  the  mailer 

^  paid  him  tlie  wages  which  he  had  agreed  for>  except  four 

fliillings,  which  he  dedufted  contrary  to  the  confent  of 
^  the  pauper,  for  the  time  he  had  been  in  confinement. 

The  pauper  did  not  recolleft  giving  any  receipt^  but  a 
receipt  was  produced  and  given  in  evidence,  to  which  he 
-     Lad  let  his  mark.     (The  receipt  was  fet  out :   it  Was  for 
iix  pounds  fix  Ihillings  and  one  penny,  in  fullfor  wages 
from  loth  O^ober  1765  to  2^th  September  1766.)     I'hc 
parifh-ofEccrs  confented  to  his  difcharge  on  the  iith  of 
O^ober-y    but  the  keeper  of  the  Bridewell  refufed  to  dif- 
charge him  without  a  proper  authority;    and  on  the 
12th  he  was  difcharged  by  an  order  of  the  juftice  who 
had  committed  him,  which  was  fet  out  in  the  cafe,  and 
Tecited  that  the  commitment  and  difcharge  were  on  the 
requeft  of  5.  Haywood^  overfeer  of  North  Cray. — Mr^ 
Leigh,  Mr.  Robinson,  and  Mr.  Hervey,  in  fupport 
of  the  order  contended,  that  in  this  cafe  the  contraA 
was  not  diflblved  but  fubfilled,  in  tlie  opinion  both  of 
the  mafter  and  fervant,  till  the  end  of  the  year.     The 
mailer  would  otlicrwife  have  paid  the  wages  when  the 
pauper  went  from  his  houfe  ;   and  they  endeavoured  to 
.  f«)  Ante, page dillinguilh  this  from  the  cafe  of  Rex  v.  lFeftmeon[a). 
51a.  pi.  45^'    Secondly,  they  argued  that  the  behaviour  of  the  maf- 
ter was  plainly  fraudulent,  and  for  the  purpofe  of  pre- 
venting a  fettlement :   he  w«s  him-fclf  one  of  the  over- 
feers,  aiid  aftive  in  taking  the  pauper  up.  -  He  lay  by 
till  near  the  end  of  the  year,  and  when  it  was  jull  ex- 
pired, he  took  his  bond  as  a  fecuricy>  which  he  might  as 
well  have  taken  on  the  commitment.    In  the  cafe  of 
Rex  nj,  IVeJimeon  the  mafter  had  no  concern  in  the  com- 
mitment.    The  Court  might  take  notice  of  fraud,  al- 
though not  cxprefsly  ftated,  and  had  done  fo  in  Rex  v» 
(i)  Ante,  page   p^^j^^  SehjC9d(b).     But  if  it  ought  to  be  ftated,  the  cafe 
i09-pi'447»    roay  be  fent  back, — ^Lord  Mansfield.    This  cafe  is 
extremely  plain.     In  fa£l,  the  pauper^ did  not  fervc  out 
the  year ;  there  is  no  pretence  of  the  maftcr's  confent  to 
his  abfence :    no  colour  of  fraud :    he  was  abfent  by 
reafon  of  his  own  fraud-— Buller,  Juftice^  faid  in  the 
courfe  of  the  argument^  that  there  was  no  aftual  fervice, 
nor  any  faft  from  which  the  Court  could  imply  fervicc. 
—Order  qualhed. 
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46a  Rex  V.  North  Bq/ham,  Mich.  Term,  26.  Geo.  3.  PanpeMhfee 
Editor's -./f/55.—7^«ff  Phoker  with  his  wife  and  chil-  ^^'J'J^/^'^'J" 
dren  were  removed  from  Salthoufe  to  North  Bajham  in  ^^^  ihc^pai^!^ 
Norfolk^  and  the  sessions  confirmed  the  orddr.     The  of  avoiding  « 
cafe  ftatcd.  That  twenty-two  years  fince  the  pauper  was  fetiicment,  pi** 
hired  and  ferved  for  a  year  in  North  Bajham  :    that  he  P°^^  *»  ^" 
afterwards  let  himfelf  for  a  year  to  jibr.  Dufgau  of  Eafi  ""^^l^ 
Bajham^  and  continued  in  his  fervice  at  Eaft  Bajham  till  which  isdoiw 
tkree  days  and  a  half  before  the  expiration  of  the  year,  before « jul^io^ 
when  he  married  a  female  fervant,  who  was  then  big  J^e  mafttt  hav* 
with  child  by  him :    that  after  his  marriage  the  pauper,  »n?n«oj>jc«io« 
in  order  to  avoid  gaining  a  lettleraent  m  hujt  Bajham^  Thisisor* 
and  wishing  to  be  fettled  elfewhere,  went  with  Ahr.Duf-  fraudulenc,  h^ 
gate  his  matter  before  //.  Let  fVarner^  Efq.  a  neighbour-  a  dJflbiutionrf 
ing  juftice,  to  be  by  him  difcharged  from  his  fervice ;  t*^«  contra, 
and  the  faid  juftice,  after  hearing  the  mafter  and  tlie  ^^^^^  ^^SL 
pauper,  did  difcharge  the  pauper  from  his  fervice  ;    but  nMou 
whether  verbally  or  by  order  in  writing  does  not  appear: 
that  the  juftice  obferving  that  the  pauper  was  a  likely 
young  man,  Du/gate  the  mafter  faid  he  was  welcome  to 
lettlc  in  his  parilh  if  he  pleafed :    the  mafter  paid  the 
pauper  his  yearV wages,  dcduftingone  ftnlling  and  nine- 
pence*  for  die  three  days  and  a  half  which  were  wanting 
to  complete  the  year.     The  pauper  has  lived  ever  line© 

'  at  Salthvufsy  and  done  no  aft  to  gain  a  fettlement.— 
Mr.  MiNGAY  and  Mr.  Garrow  Ihewed  caufe.  The 
only  way  of  eftablifliing  a  fcttlement  at  Eaft  Bajfyam  is 
by  fuppofing  every  thing  that'  pafled  relative  to  the  pau-  > 
per's  difcharge  from  his  fervice  there  to  have  been  frau- 
dulent:   but  the  feflions  have  found  no  fraud,  and  this 

.  Court  will  not  enter  into  fuch  a  queftion ;  iox  which 
they  relied  on  Rex  v.  Prefton{a), — Mr.  Bearcroft  («)  Ante,  T««i 
and  Mr,  Fitzgerald,  contra.  This  Court  is  at  hberty  497«  p*«  43*- 
to  take  notice  of  fraud  when  the  fafts  are  fpecially  ftatcd. 
There  is  on  the  face  of  this  cafe  the  ftrongeft  fraud,  and 
it  is  the  ftronger  for  being  done  before  a  juftice.  And 
they  cited  Rex  v.  Frame  Sclwood{b)  as  in  point,  and  Rex  {h)  Ante,  pagt 

•  V.  Potter  Heigham  (c). — Lord  Mansfield.     This  was  s^9*  P*-  447- 
a  difcharge  beft)re  a  juftice;   and  it  was  certainly 'not  (0  Ante,  pace 
fraudulent  on  the  part  of  the  mafter,  for  he  had  no  5"3-P**45*« 
objeftion  to  the  feftlement.    It  was  a  folemn  difcharge^ 
by  the  confcnt  of  both  parties. — Order  confirmed. 

461.  Rex  V.  Eafi  Kennett,  Aftch.  Term,  26.  Geo.  3.  A  pauper,  to 
Editor's  MSS.— Stephen  Clement  his  wife  and  childre^i;;;^^^^^.^^*"^^^ 
were  removed  from   Eafi  Kennett    to   Prejhute :    TriE  baftartJ  child 

tells  hit  mader  he  mud  bt  off,  and  aiks  for  money,  which  is  given  hin),  and  he  runs  awax : 
>^cr  ma4  dmys  he  returns  for  ciie  pnrpofe  of  taking  away  his  cloaths  :  asd  being  aOced  C9 
^«y,  comkiucs  to  the  end  of  the  year.  The  cootrafl  was  diflolvcd,  and  he  gains  no  fectlcmenu 
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Rtx  r.      the  inaftcr*s  controul  daring  the  whole  year ;  he  wat 
CtAtEviww.  jjj^y^  ^^  ^  called  into  the  mafter's  fcrvice  whenever  the 
mailer  thought  proper:    but  here  the  relation  becweea 
the  mafter  and  fervant  was  refcinded  before  the  end  of 
the  year  by  the  aft  of  both  parties  ;  then  it  is  impoffiblo 
to  fay  that  the  pauper  was  conili^u&ively  in  the  fervice 
f^  Anie»  p«s*  after  that  time.     So  in  the  cafe  of  Rex  v.  MaddingtM  {aj^ 
5ib^fU  4^»    though  the  fervant  left  the  fervice  three  weeks  before  the 
end  of  the  year,  and  went  to  his  friend,  becaufe  he  was 
not  able  to  perform  his  fervice,  yet  there  was  no  aA  done 
during  the  year  to  put  an  end  to  the  contradl.     After- 
wards,  indeed,  when  the  mafter  paid  the  fervant  his 
wages,  he  deducted  a  part  of  them  ;    but  he  could  not 
by  an  aft  expoftfaSfo  deprive  the  fervant  of  the  benefit 
to  which  he  was  before  entitled.    But  tlie  cafe  of  Rex  ^. 
(I)  Ante,  page  Grejham(b)  is  extremely  like  the  prefent;  there  the  Court 
529,  pi.  462.    held  that,  by  the  aft  of  accepting  the  wages,  the  fervant 
agreed  to  put  an  end  to  tlie  contraft.     1  am  therefore  of 
opinion^  that  there  could  be  no  cmflruU'ruc  fervice  ia  this 
cafe,  when  the  parties  themfelves,  by  mutual  4:onlent,  put 
au  end  to  the  relation  of  mafter  and  fervant  within  the 
year. — Ashhurst,  Juftlce,    It  is  much  to  be  lamented 
that  the  diftinftiopis  in  thefe  kind  of  cafes  have  been  £9 
nice  that  it  is  difficult  to  difcover  the  principles  on  which 
they  have  been  decided.    The  queftion  then  is,  What  is 
the  principle  on  which  they  have  turned  ?     1  think  that 
will  be  beft  fupported  in  this  cafe  by  determining  that 
the  fervice  did  not  continue  during  the  whole  year*    It 
5s  not  now  to  be  contended  that  an  aftual  fervice  is  ne« 
ceiTary  \   it  muft  be  admitted  that  a  conftruftive  one  is 
fufficient.    But  this  cafe  is  diftinguifhable  from  that  of 
(r)  Ante,  page  R<x  v.  Jfl!p\(c) ;  for  here  wa^s^diublution  of  tbecontnu^ 
495#  P^*  435*  before  the  end  of  the  year  :  on  the  iervant's  return^  the 
mafter  iniifted  on   difcbarging   him^    and  offered   bis 
wages ;  and  though  the  fervant  w'ljhid  to  continue  in  the 
fervice,  yet  he  at  length  confenied  to  put  an  end  to  the 
contraft,  by  taking  up  thofe  wag^s.    The  acceptance  of 
wages  wais  a  iignifying  of  the  confentj^n  his  part.    And 
tliis  brings  it  within   the  cafe  of  if^*  «.  Grejham^'^ 
f#)  Boiler,       Grose,  Juftlce  {a).    Though  there  has  been  fome  coDr 
juftice,  wM     trariety  in  the  cafes  as  to  what  ihall  be  faid  to  be  a  hiring 
ahfent.  £qj.  ^  y^jjj.^  yg^  jj  jg  clsarly  fettled  that,  if  during  the  year 

there  be  a  diilblution  of  the  contraft^  no  fettlement  can 
be  gained.  Now  on  the  h(X&  of  tliis  caf<r  it  is  clear  that 
tbc  contraft  was  diflblved  before  tlie  end  of  the  year. 
The  mafter  refufed  to  receive  the  pauper  into  his  fervico 
.when  he  returned,  to  which  the  latter  made  no  objeftion, 
tvt  received  hijs»  wages  up  to  that  day  only.    It  is  indeed 

ftated 
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^ated  afterwards,  that  the  fervant  wifhed  to  have  ferved      ^^*  ^» 

oiit  the  remainder  of  the  year,  but  that  his  raafter  would  Ciav«t»oii, 

hot  let  him,  yet  it  is  clear  that  at  the  time  when  the  wages 

were  paid  bou  parties  coi]ifented  to  put  an  end  to  the  . 

eontraft ;  for  it  is  ftated,  that  no  converlktion  pafled  at 

that  time;  and  though  the  fervant  may  have. wifhed  to 

fiay  till  the  end  of  the  year,  yet  he  did  not  communicate 

that  wiih  to  his  matter.    And  the  other  fa£t  ftated,  name*. 

ly,  that  he  accepted  a  fum  (bort  of  the  whole  year's 

wages,  (hews  that  it  was  underftood  by  both  that  they 

intended  to  diflfolve  the  contraft.    This  cafe  is  diftin* 

guilhable  from  thofe  of  Rex  v.  IJUpy  and  Rex  v*  Madding* 

ton^  for  the  reafons  sQready  eiven ;  and  it  is  like  that  of 

Rtx  V.  Gre/Aam.'^Tdct  of  Usffions  quaihed« 


XIV.  0/  evidence  of  hiring  and/erviee. 

469.  Rex  V.  Holy  Trinity  in  Wenrehamj  Hilary  ^'frm^^^^^fpiot^n 
22.  Geo.  ^.CaU.  141  .^-The  cafe  dates,  Thatit  was  proved,  paoper*siiavtiif 
that  the  pauper's  hufband  was  horn  in  the  parilh  of  Beer  lived  ia  the 
Regis  in  the  county  of  Darfet  5  and  it  was  alfo  proved  by  ^*^^^^ 
the  pauper,  Elizabeth  Samtfon^  tliat  her  hufband  was  y'^'^^M  filid 
abroad  beyond  fea,  and  had  been  fo  for  two  years  paft,  if  ihat  he  ^ 
alive ;  th^  to  her  knowledge  he  lived  in  the  capacity  of  fettled  10  the 
an  oftler  with  Mrs.  Lee^  of  the  parilh  of  tlie  Holy  Trinity^  p«ifli,wUlftip* 


m/ftfr^Jbtfm,fome  years  iincedeceafed,  at  her  houfc  there  P^^"! 
about  two  years,  where  flie  had  feen  hina  brew ;   but,  SJ^i^  ior  * 
whether  there  was  any  agreement  or  hiring  relating  to  «  y«ir.  * 

fach  fervice,  was  not  proved ;  but  that  ihe  had  heard  her 
hufband  fay,  he  was  fettled  in  the  parilh  of  the  Holy  Tri^ 
nity  in  ffareham. -^LoKD  Mansfield.  The  feflions 
have  drawn  their  conclulion,  that  he  was  hired,  and  I 
think  they  have  done  rig^t. — Buller,  Jujiice.  Though 
the  evidence  is  flight,  there  is  nothing  to  contradift  it.— 
WiLLEs  and  Ashhurst,  Jujlices^  concurring,  Rule  dif* 
charged  and  both  orders  amrmed. 

470.  Rex  V.  St,  Sepulchre^  London^  Trinity  Term^  25.  Geo,  ^**  ^cliratJo^ 
3.  Editor's  MSS.— Sarah  Frith  and  her  three  children,  ^J'J^J^ 
Being  removed  from  Birmingham  to  St.  Sepulchre^  '^^J^toh/Sucoi^ 
^ssiONSconfirmedthe  order,  andftated : — That  the  pan-  cemins  hit  ktm 
per  was  born  in  St,  Luke^  Old  Street^  and  about  nineteen  t*ttn«n*f«eini» 
years  flnce  married  her  late  hufband  Charles  Friths  ^^^^^^^h^^ 
died  about  a  year  and  a  half  j^o ;  that  fpme  time  before  ^  Se^w? *' 

9n  a  written  inflrumest,  U  wifk  lirft  lie  ihfwii,  Uatcoqairy  liat  beei^  awde  after  tbs 

^tteo  in(lraipem« 

bis 
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Kkz  «.       bis  death,  her  faid  hufband  did  in  her  prefence  and  hear- 
^?-  ^y^^'    ing  inform  the  Secretary  of  the  Lyinc^-in-hofpital  in  the 
•"''^^''' county  of  MidJUfex^  that  he  was,  before  his  marriage,  a 
written  articled  fcrvanC  for  .two  years  to  Mr.  Richard 
Spital  in  the  Old  Bailey  in  the  pari(h  of  St.  Sepulchre ;  and 
that  he  duly  fervcdhim  in  the  faidparifli  two  years  under 
the  faid  articles  ;    and  that  the  (erVice  was  completed  be- 
fore his  marriage  with  the  pauper;  and  that  he  worked 
at  buckle  cutting,  and  received  one  guinea ^rr  week,  and 
lodged  and  boarded  in  tlie  houfe  of  his  maKer»  for  which 
lie  paid  nine  Ihillings  per  week.     It  alfo  appeared,  that 
,  the  maftcr  Richard  Spital  has  been  dead  about  twelve 

years;  and  that  the  pauper  never  faw  the  articles  under 
which  her  hufband  Icrved;  nor  were  the  faid  articlct 
produced  at  the  bearing;  of  the  appeal ;  nor  was  any  evi- 
dence given  of  any  enquiry  after  tliem. — ^Mr.  Beak- 
croft  and  Mr. Morris  Ihewedcaufe.  Tbeonly  qaef- 
^ion  is,  on  the  admiifibility  of  the  evidence.  It  is  not 
ufual  for  this  Court  to  enter  into  that  queflion)  or  to 
.  interpofe  in  a  fettlement  cafe,  after  the  evidence  has  been 
received  at  feffions,  becaufc  the  evidence  might  havebeeu 

given.    But  this  was  good  evidence,  and  it  is  an  invaria- 
le  rule  at  all  feflions  to  receive  evidence  of  what  the  huC^ 
band  or  father  faid,  when  dead,  or  run  away,  as  to  fa6t« 
concerning  the  fettlcmeiit,  though  not  generally  that  he 
was  fettled.     There  are  other  exceptions  to  the  general 
rule,  that  hcarfay  is  no  evidence.    What  a  bankrupt  fays 
before  the  aft  ot  bankruptcy  is  evidence ;    as  when  be 
declares  an  intention  to  abfcond,  although  he  cannot  be 
a  witnefs  to  prove  an  aft  of  bankruptcy.    The  mailer  in 
this  cafe  had  been  dead  twelvtf  years  ;  and  there  was  no 
public  rcpofitory  where  fuch  agreements  were  kept,  fo 
(«).Affte.  pas^that  any  enquiry  after  the  articles  now  was  idle;  they 
»3»»  H'-  >6*-    cited  the  cafe  or  Rex  v,  St.  Michael  Bath  {a)y  and  as  to 
{k)  Poi».  tJtl«  the  cafe  of  St,  Saviour  Stmihwari  (^),  they  faid  the  pro- 
•'Apprtnttcc.   bability  was  that  tliere  was  no  indenture  of  apprentice- 
"  fl>»P-*'  fhip  (r),  or  that  it  was  not  ftamped ;  they  alfo  cited  Xrx 

(c)  Sec  this  caf««^.  ErJ  Kmyle  (d). — Mr.  SilvestER  and  Mr.  G0U6H, 
ti}te,TAi.i.  contra.  1  he  praftice  at  feflions  goes  no  farther  than  to 
^32:6463.  fbcw  that  tlie  widow  may  be  examined  as  to  .wh^t  the 
^^^^'-^^^IJ'.j  hufband  faid,  and  tHe  tafe  cited  only  provc$  that  vrhcr^ 
wade  to  fey  *"  inftrument  is  loft,  or,  from  length  ot  time,  is  pr^futned 
then  wa»  no  to  be  {oft,  parol  evidenee  is  in  all  cafes  required*  and 
ixKfcmure.  there  cannot  be  one  rule  for  tVrJUminJler'hall^  apothcr 
(il)  See  vol.  i.  for  one  feflions,  s^nd.  a  third  for  another  feffions.  Here 
p,4?5.  p>.68o  the  fettlement  depends  on  a  written  agreement,  which  is 
not  produced,  norlhewn  to  be  loft.  The  parilh-officcrs 
oogbt  to  have  gone  a  ftep  farther,  ^d  enquired  after  the 

articlesn 
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articles.    But  that  enquiry  is  negatived,  and  therefore      Rt« «. 
the  evidence  is  not  competent. — Willes,  Jujiice.  (Lord   ^'*'-  Sbpci- 
Mansfield  being  abfent)  The  firft  quefiion  is,  Whc-  <=«^''«^^»«* 
ther  the  declarations  of  the  hufband  are  admiflifole  ?     In  S«  Rex  v.     * 
general,  fuch  declarations  certainly  arc  not;  but  the  ufage  ^^ 


at  feilions  is  not  fo  ftrift,  and  the  onlj  cafe  cited  on  the       g«o!i!/ 
fubjeft  feems  to  fhew  tliat  the  ufage  is  fo.     The  decla-  p^ft.  ti 


rations  of  a  bankrupt  arc  evidence  only  as  to  the  qu9 
animo^  and  do  not  apply  here.    On  this  point  T  think  the  **  ^^ 
order  might  be  fupported.     But  it  is  not  neceflTary  togive 
an  cxprefs  opinion ;  becaufe  on  the  other  point  the  cafe 
fcenis  to  be  weak ;    for  it  is  found  that  no  enquiry  was 
made  after  the  agreementt  and  what  is  faid  in  tlw  cafe  of 
St.  Afichafl^  Bathj  is  decifive  to  fhew  that  fuch  enquiry 
is  neceflary. — Ashhurst,  Juftict,    There  is  no  occafion 
to  give  an  opinion  on  the  firft  point  s  not  that  I  fliould 
have  any  difficulty  concerning  it.    On  the  fecond  points 
there  is  no  rule  bietter  eftablilhed  tlian  that  the  btft  tvidtnct 
muft  be  given :  there  \vre  places  here  where  an  enquiry- 
might  have  been  made :  the  mailer's  executors  (hould 
have  been  applied  to  ;  or  if,  on  enquirv,  it  had  appeared 
that  he  had  none,  that  might  have  oeen  fufficient.— 
Bui'LER,  Jujiice.     I  am  of  the  fame  opinion.    The  pre- 
fumption  is>  that  there  were  two  parts  of  this  agpeemeilt; 
but  it  is  not  even  inquired,  whether  the  pauper  had  left 
any  papers.    Although  it  may  be  probable  that  the  agree- 
ment would  not  have  been  found,  yet  an  enquiry  after  it 
muft  be  (hewn.     As  to  the  firft  pomt,  what  has  oeen  (aid 
of  declaration  of  a  bankrupt  does  not  apply.     In  the  cafe 
of  Si.  Michael  Bath^  it  was  an  examination  before  jui- 
tices,  and  in  Rex  v,  Eaji  Knoyle^  the  faft  was  found;  and 
tl)e  Court  took  them  as  found.— Order  quafhed* 
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I5ETTLEMENT.  BY    APPRENTICESHIP.    . 

I.  TbeJIatuteu 
IL  O/thz  BiHDiHO. nectary  to  gkin  afittleuimUm 
Wh  Of  THE  riM^-^ffirvice. 
IV.  Of  THE  ft,  ACZ  of fervUf. 

VL  OfUniing  to  ofu  mafitr  €md  firvta  v^ttb  amtheri 

yil.O/appreiftice/liif  under  CEK^mcxriE. 
VltL  Evidence,  of  apprentice/bip.  ^ 

i.  Thejlatuus. 

♦yi-  1>Y  3.  mil.  tf  Matjyc.  n.  f.  8.  «  If  any  t)cr.Api«iitipct 
X>  •*  fonlHall  be  bound  AW  appiiemtice  byiif.^^;j^^ 
^  denture  (#},'  and  inhabit  in  aby  town  or  t>ariih> .  fuch  gain  ,  fettfe- 
*^  binding  and  inhabitation  Ihall  be  adjudged .  a  good  nient  by  forty '. 
•*  fettlement,  thoiigh  no  fnch  notice  in  Writing  be  deli-  <»*/«  tcfld«nc^ 
"  Tercdand  pobliihed (*).-  "^^^^ 

pMrfaam  to'i?. ^-14.  Car;  1.  c.  rt.  thc^;  Jtc.  «:  c,  xy.  Mid  j.  W!!!.  3.  c*.  1 1.  (ji)  %^  jt/ 
Geo.  «.  c  If.  poft.  page  54^  pi,  47+«        (*)  S«  tfac  Icvonlr fIniMM ftqairiii(iM«tf«% 
'I'^f  P<Sc  1 19*  pl«  147* 

472.  By  9.  and  lo.  ^//.  3.  c.  11.  reciting  the  certi-  Noperfen 
ficate  aa  of  8.  &  9,  tyUL  3,.c.  30.. (r)  it  is  ENiAcJtED,f^»"«^?j^ 
*•  That  no  perfon  or  perfons  whatfoevcr  who  ihall  come  cmificat^iwi 
*'  into  any  parifh  by  any  fuch  certificate,  Ihall  be  gain  a  fmie. 

•*  adjudged  by  any  aEl.  whatfoever:to  have  procured  aniei«by«p« 
"  legal  leCtlement  in  fuch  parifli  unlefs  he  or  they  ftiali  P"'"***^***^ 
^*  really  and  hona  fide  take  a  leafe  of  a  tenement  of  the  (r)  S«efoll« 
**  value  of  ten  potindsi  or  (hall  execute  fome  annual  of-  ^^^  ^  cz^ru 
•*  ficc  in  fuch  parifli,  being  legally  placed  in  fuch  office."  **.  '^•^^■- 

473.  By   12.  jinn.  ftat.  i.   c.  18.  f.  t.  reciting  the  Apprenticei  to 

certificate   ?£t   8.   &  9.  Will.   3.   C.    30.   it  is   £KACT£Dy<^tMicaiedper. 

•*  That  if  any  f  >erfon  whatfoever  who  Ihall  upon  or  after  f**/  *•**  "^* 
"  tlic  24th  oijune  17x3,  be  an  APPkENTXCE  bound  by  Jt^Jg"),'^^ 
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*'  hicntun  to  stny  perfon  whatfoevcr  who  did  come  into, 

*^  or  fhall  rcfide  in  any  parish,  townlhip»  or  place  in  that 

*'  part  of  Great  Britaik  called  England^  oy  means  or 

(a)  Vi<!epoft.  '*  licence  of  fuch  certificate  (a),  and  not  afterwards 

title  «•  Certifi-  «<  hRying  gained  a  legal  fettlement  in  fuch  parifh,  totrn^ 

•*  «•«•"         «*  jDhip,  or  place ;  fuch  apprentice,  by  virtue  of  fuch 

<'  apprenticefhip,  indenture,  or  binding,  ihall  not  gain 

'^  or  be  adjudged  to  have  any  fettlement  in  fuch  parifli, 

*'  townihip,  or  place,  by  reafon  of  fuch  apprenticefhip 

^  or  binding  ^  but  every  fuch  apprentice  mall  have  bis 

**  fettlement  in  fuch  parilh^  townfhip,  or  place,  as  if  he 

^^  had  not  been  bound  apprentice  to  luch  perfoH  as  afore- 

*^  faid ;   any  a6l  or  aAs  of  parliament  to  the  contrary 

*'  notwitbftanding.'' 

Anappmttce  474.  ByjI.G^^tt.  C.  1T«  ItBdITtKO  the  ^.  IVillli 
WmnA  by  diait  /Ifary^  c.  II.  f.  8*  it  i»  ENACTED^  *«Thatno  perfcDwho 
2^i[*wL"'  "  ^*"  ^  bound  ajHprcnticc  by  any  deed,  writitig,  or 
aril  duly***  *•  contrafk  not  inJcnteJ^  being  firft  legally  ^tfm^?(i)9 
/amftd^  it  in-  ^'  Ihall  be  liable  to  be  removed  from  the  town,  parifli,  or 
titled  to  a  fct-  <«  place>  whcre  he  or  ihe  Ihall  have  been  fo  bound  an 
^^^"^^^^^^  "  apprentice  and  refident  forty  days,  by  virtue  of  any 
•P''^*  •  •*  order  of  removal  granted  by  tw6  juftices  of  the  peace 
(*)  SeethefirAcc  of  any  county,  riding,  diviiion,  city,  borough,  town- 
l7t°toSS  "  €orporafe  or  place^  or  by  virtue  ot  any  order  of  the 
504.  for  tf?  "  juftices  at' their  general  or  quarter  fcffions^  by  reafon 
fev«raifbitiiteft  ^<  or  oa  account  of  fuch  deed^  i^rriting,  or^ptrad,  not 
and  the  deter-  "  being  jnd^MUd  only^  But  it  is  provided,  that  diis 
Sl^ul^'^r**"  claufe  Ihall.  aot  extend  .or  be  coaftnjed  to  extend  to  fct 
the'!Jaymait°of  **  ^^^®  ^^  ^^^^  ^^^^  *"y  i"^8?P'^'^^  ordf  r. .  or  dccrcc< 
tilt  Rasp  duty.  **  whicli  ihall  have  been  made  as  afore&idbcforc  the  ift 
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Ariyperfori  '47  5*  ^oflyfnousi  TnriUyTirMi  tj.Arm^  A/i^5.^i-If  anap- 

bobnd  a$  ap.  prentfce  be  bound  to  a  mafter  wno  has  no  righ^  to  take  ad 

premioe  to  «  apprentice,  yet  a  fettlement  will  be  gained  under  fuch  aii 

S-^2a  irid^hture,  byfcfvicerr> 

one^ftialltherebygaina  ftttle^ent.    S.  C.  Vin.  Ati.  i^.         (c)   Sec  the  cafe  of  ReX 
V,  Su  Petrox,  Dartmouth,  ijilary  Term,  31.  Ceo.  3.  poA, 

An  apprent'ice       ^yg.  Nrwherry  v.  Si.  Marfs^  Hilary,  Term,  3.  Geo.  2- 
Xi^d'ttH?  'i^'^^^O'  154.— If  a  poor  boy  6f  fourteen  years  of  a|e  bound 

fancy,    thereby  gains  a  fettlcmCAf.    S.CAnd^sjj.    S.  C.  Sett,  ft  RHii.  77,    ».C.i.TBrtt 
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Jiiihfelf  apprentice  for  fevcn  years  to  a  wcaver-^^^R.  Ntwiimr*, 

Ty&kell  argocd,  that  a« this  was  not  a  binding  according  *'''  *^*"  '**•• 

to  the  ftatute,  the  indenture  was  void,  becau^  an  infant 

could  not  bind  himfelf;  and  therefore  the  pauper  could 

not  gain  a  fcttlemcrtt  under  it. — But  per  tot  am  Cu- 

A1AM9  It  did  gain  hi'm  a  fettlement ;  for  an  infant  may 

make  an  indenture  for  his  own  benefit. 

• 

477*  Cuerden  v.  Leland^  Hilary  Tenftf  4.  Geo.  2. 1.  Str^.  Ait  apprpitiei 
903. — A  poor  boy  was  bound  out  apprentice  by  indciiv-  '^^^'^  g*»'n  • 
turc,  and  the  mafter  had  twenty  (hillings  paid  him.     The  ^^'^^^Z^ 
apprentice  ferved  three  years,  but  the  matter  nev«r  paid  th«  ln"d«itilre* 
.the  duty  impofed  by  the  8.  yinn,  c.  9.  — *  FoRTEsctJB,  a^lef^  they  uS 
Jujllce^  on  the  circuit  at  Laricaftery  held,  that  the  pauper  *«S»My  (tam^4 
gained  a  fcttlemertt  becaufe  the  mafter  has  fix  months  to  s.  c.  1.  %ect. 
pay  the  duty  in,  fo  that  daring  thofe  fix  months  a  fettle*  Caf.  ti^ 
meat  was  gained  which  it  was  not  in  the  power  of  the  ^'  ^*  Fitig.i6f4 
mafter  to  defeat  by  matter  ex  peft  faao.     But,  upon  de-  ^•^^"  ^^'  ^J?^ 
bate  afterwards  in  the  King's  Bench,  it  was  determined  IJ c.  t?^tt 
to  be  no  fettlement ;  for  the  ftatute  fays,  that  if  Che  duty  p.  +63.  pi,  ^79. 
be  not  paid,  the  indenture  fhail  be  voia  to  all  intents  and 
purpofes  {a). 

478*  Salfordv,  Surefvrd^  Mich,  l^erm^  5.  Geo.  2.  AfSS.  Atk  it>prw»t»cr 
•^Jobn  Lin^ttcr^i  while  he  was  under  the  age  of  twenty^  can  only  pro. 
'one,  was  bound  by  indenture  an  apprentice  to  ff^lRam  *^"  ■  ^"^^'^fc^ 
G'tbfon  in  the  parifli  of  Salford  in  Laneajhire :  the  indeu-  TnTK^rvVTs 
tures  were  never  ftamped^  but  the  appientide  ferved  his  for  the  a/ft^^rM* 
time  out  under  thenh  in  the  parifh  or  Salford.    The  fef-  tittpap  cannot 
fions  conceived  this  to  be  a  good  fettlement  by  way  of  •»?'"*  »•  ^J^ 
fcrvice.     But  the  Court  of  King's  Bench,  on  the  autho*  g'"^;  ^  j^^ 
rity  of  the  cafe  of  Guerdin  v.  Leland  (^),  quaflied  the  order,  k.  b1  3*9. 
for  that  fervitude  under  indentures  of  apprenticelhip  -^.  .        ^ ," 
which  arc  not  ftamped  can  never  gain  a  fettlement  (c).  ^A  '**"*  ^  ' 

(<i)    For  the  fevenl  ftihite^  and  (r)   See  ilfd  Rex  «r.  Stratton, 

the  cafes  which  have  been  determined  vol.  !•  page]^6i«  pi.  645.  Rex  v* 

refpeAing  the  payment  of  the  JtatH^  Whitchurch  Canonioorum,   vol*   i. 

dtaitt  on  indentures  of  apprentice-  page  464*  pi.  650.  Rex  <^,  Mawn* 

fliip,  fee  the  fifft  velume  of  this  ham«  vol.  L    page  462.  pi.  647.  j 

work,  page47t.  to  50^.      See  alfo  and  l^eter  Chureh  i».AD  Saintf^Here- 

Rex  1^.  St.  Macct«ew't  Bethnal  Green,  ford,  poft.  page  551,  pi.  487.  that 

VOL  i.  page  577.  pi.  829.  and  pofl.  if  an  apprenticefliip  be  intended,  al- 

pa.  5;o.pI.  4S6.  that  an  apprentice  though  no  indenture  be  execured, 

bound  out  by  «j»a^/iVtfWi7y  (hall  gain  yet  the  (ervicf  under  the  intended 

a  (ettlement  by  ferving  under  his  in*  binding  will  not  gain  i  fettlement  at 

derttureif    although  they    are    not  by  hiring  and  fir%fitt» 
ftamped  pttrfuant  to  9.  Ann.  €•  9. 
*i  4. 

Voii.  II.  N  a  479.  RiM 
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The  bindini;  479,  Rex  V.  Mellingham^  Trinity  7erm^  5:  &  6.  Geo.  !• 

seed  not  be  by    i^  Jj^  Qaf^  ^ly^ — One  IViUiam  Burgefs  was  bound  aa 

''l^*"ofc  of^'ain!  apprentice  by  a  deed  in  the  form  and  manner  of  an  in- 

^^aJcttUmnt,  dcnturc,  but  it  was  not  aftually  indented.     The  juilices 

'  at  feffions,  on  the  foot  of  that  binding,  adjudged  it  to 

*    gain  a  fettlemcnt.    Tlie  order  of  fcffions  was  atterwards 

quaihed  bv  the  Court  of  King's  Bench,  becaufe  a  binding 

without  indenture  was  not  good.    But  now  by  31.  Geo. 

2.  c.  i^.  no  fettlement  fhall  be  avoided  by  reafon  of  the 

(O  Ante  Base  j^  ^^  y^      Indented  only  (a). 

544  P»' 474.  *  J  \   i     ^ 

lilt  kiniing  to  480.  5/.  Nicholas  V.  Si.  Peter* Sf  Mich.  Term^  ib,  Geo.  2. 
jpJxvikJtttieMeMti.  Sira.  1066. — James  Biythe  was  put  an  apprentice  to 
may  beforlcft   the  parifh  of  5/.  Peter* s  lor  four  years  by  indenture,  and 

dentures  have"  ^^  ^^  enafted,  '^  That  perfons  may  take  apprentices  for 
htan  vacated  on  ^^  feven  years  at  the  leaft ;"  and  by  fe&ion  41.  it  is  declared, 
this  acwunt  by  «•  That  all  indentures,  covenants,  and  bargains  of  or  for 
tbepariieu  «(  the  having  or  taking  any  apprentice  otherwife  to  be 
S.c.  Andr.365.  '•  made  or  taken  than  is  before  ordained,  Ihall  be  clearly 
s.  c.  1.  Sdr.  ci  ^^ij  jji  Jaw  to  all  intents  and  purpofes."  It  was  there- 
^^A  *i'*  e  r.  fore  objeftcd,  that  as  tlie  pauper  was  not  bound  for  feven 
^,,  years^  as  the  Itatute  j-  hliz.  c.  4.  requires,  he  had  Rained 

s/c.B.  R.  H.  no  fettlement. — But  the  Court  of  King's  Bench  were 
3*3*  of  opinion,  tliat  here  was  a  fettlement,  for  it  appears  that 

s.c.  t.Bott,  between  the  26th  and  41ft  fcdions  there  are  many  rc- 
*  *'  gulations,  what  fort  of  perfons  Ihali  take  apprentices,  and 

what  not,  which  are  never  regarded :  and  it  would  be  of 
mifchievous  confequci>cc  now  to  refer  this  laft  feftioh 
back  to  all  the  reft.  The  word  void  muft  be  conftrued 
voidable.  Here  the  indenture  has  had  its  effeS,  and  nei- 
.  ther  mafter  nor  fervant  have  taken  advantage  of  the  ob- 
jection (a). 

A*rWf»rand  ,48i.  -J^^^'.  Northowram,  Eafter  Term,  17  Geo.  2. 
/^rfriwwiUgain  J^'^">'— The  mother  of  the  pauper  propofed  to  put 
a  fettlement y  al-  him  an  apprentice  to  ji,  Scott  in  Northczvram.  Scott  re- 
thoagb  the  ap-  fufed  to  take  him  unlefs  his  relations  would  clothe  hiro, 
preoticc/w  be   q^  fumifh  money  for  that  purpofe.    The  grandfather  of 

not  inferted  in    it  .  -j-^   t  ^  j*^  ^,.   °    ^  .... 

the  indentures ;  ^^^  pauper  accordingly  agreed  to  pay  thirty  IhiUmgs  to 

Ibr  that  onl;  fubje^ti  the  mafter  to  a  forfeiture,  but  doth  not  vacate  the  indencuret. 
S.  C.    »•  Self.  Cafi  196.      S.C.  2.  Slra.  1132.       S.  C.  Burr.  S.C.  145.      S.  C,  x.  Bott 

(^)  See  aKoRex  V.  St.  Petrox,  *^  f4iU  age  of  twemjF-one  yean,'*  is 

iroL  i.  page  543,  pl.*7?  i.  and  polt.  ncl  v»td  for  having  omitted  the  alter- 

page  558,  pi.  493.  that  the  indenture  rative  direacd  by  43.  EII2.  c.  %,  f,  ^ 

of -a  parilh  apprentice  bound  "  urt-  «  or  the  time  of  her  iMrriase*" 
*•  till  (be  (km  l>avc  accomplilhed  iier 

the 
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the  mafter  to  clothe  the  boy  withal;   and,  in  purfuancc      R«x  ». 
of  this  agreement,  the  matter  laid  out  the  thirty  fliillings^*'"'^*^^***** 
in  clothing  for  the  boy.      Afterwards  an  indenture  was 
drawn  and  executed  by  the  matter  and  the  apprentice,        ^ 
and  the  thirty  (hillings  repaid  by  the  grand&tner  to  the     j?"*   ' 
matter.  .The  pauper  ferved  his  time  under  the  inden- 
•    tuTcs.    The  queftion  was,  Whether  this  thirty  fliiUings 
be  fuch  a  fum  as  ought  to  be  inferted  in  the  indentures 
by  the  8.  Jnn.  c.  9.  f.  39  (a)  ?--Lee,  Chief  Jujlicei  faic},  (^)^if^^i^ 
the  not  inferting  in  words  at  length  tlie^full  fiim  wceived,  P*'  *^** 
or  direftiy  or  indireftly  given,  contrafted,  or  agreed  for, 
fabjefts  the  matter  or  mittrefs  to  a  forfeiture,  but  does 
not  make  the  indenture  void.    The  other  three  Juttices 
concurred,  that  the  pauper  by  ferving  under  thefe  inden- 
tures, had  gained  a  lettlement  in  Northswrami 

482.  Rex,  V,  St.  Peter^s  on  the  Hitl^  Hi/arv  Term^   14.  Scitlcfildnt  rtiay 
Geo.  2.  MSS. — WilUam  Jack/on  was  legally  fettled  at  St.  be  gained  wheri 
Mary  by  a  hiring  and  fervice,  and  afterwards  was  bound  ?*>«  *PP^^'«* 
an  apprentice  m  St.  Fetfr  s  m  Lhejier^  to  a  carpenter^  rot  ihough  cU  in. 
fcvcn  years ;    but  thd  indentures  were  ndt  executed  by  donare  is  not 
his  matter. — Lee,  Chief  Jujiice.    It  is  objected,  that  this  executed  by  cM 
indenture    is  not  gooa  becaufe  not  executed  by  the  maf-  »*^«*» 

tcr,  but"  that  makes  no  difference  if  the  apprentice  hira- 
ftlfwas  bound  (^y/. 

• 

483.  Rex  V,  St.  PctroXf  Trinity  Term^  19.  Geo.  2.  Burri  AblnAng 

S.  C  248.— The  pauper,  a  poor  girl,  was  botind  an  ^p-  though defe^K*^ 

prentice  by  the  pariih  of  St*  PetroJt  to  Rebecca  Gregory ^  inomiiiingpart 
L:.i-  1       ^-^  /•        *j_ii    ^_j  ^t^'j^    .^^"t  n^j.  n .u  u^..  I  of  the  form  re- 


**  lawful  CO  bind  arty  fuch  children  apprentices  till  fuch  between  the 
**  woman  child  fhall  come  to  the  age  of  one  and  twenty  years  ^^^'^'J^j  J^*. ' 
**  OR  the  time  of  her  rtiarriaige."  —  The  Court  thought  ftai^bcpood 
it  not  void  for  want  of  the  alternative  of  marriage ;  though  for  the  purfxiM 
l)erhaps  not  obligatory  on  the  parties.     In  the  iji^/VA  of  gaining » 
cafe  (c),  the  indenture  was  holden  not  to  be  bindirtg  be-  '«">«"»««»• 
twixt  the  parties,  yet  it  wai  holden  neither  to  be  void  (')  T^*  ^'^  ®' 
hor  voidable  by  the  pariQi  as  to  the  gaining  a  fettlemcnt.  \\'  ^"L.?'"  *• 


by  the  parim  as  to  the  gammg 

(^)  See  poft.  the  ca^e  of  Rex  tr.  Will.  ^.  c.  jo. :  «na  the  cafe  of  Hex 

ftfet,  Trinity  Term,  17  Oco.  3.  that  if.  St.  Nicholas  in  Nottingham,  Mich, 

in  apprentice  legally  bound,  ihall  not  Teroi,  29.  Geo.  3.  tha:  a  parifli  ap* 

^  prevented  from  gaining  a  fettle-  prentice  (hall  gain  a  fcttlement,  st- 

ment  on  account  of  the  malter'ft  not  though  he  did  not  execute  the  in* 

living  figned  the  counterpart  purfi**  denture  by  which  he  tr<k%  beund. 
ABt  to  tilt  dirtaion  of  the  S.  Ip  9. 

K  n  2  But 


St.  Peter's. 


548  SETTtEMENT   BY   APPRJENTICESHIP. 

Rixv.  But  even  if  there  was  no  authority  in  the  cafe,  yet  the 
St.  P*t»ox.  indentures  ought  not  to  be  confidered  as  abfolutely  void, 
but  only  voidable  ;  for  it  would  be  extremely  hard  that 
a  poor  child  wlio  had  fervcd  many  years  under  an  inden- 
ture of  apprenticefhip  Ihould  iofe  the  benefit  of  her  fci- 
tlement,  bccaufe  the  juftice's  clerk  who  made  the  inden« 
ture  happened  to  be  either  ignorant  or  negligent. 

4 

A  cdfifrdcSr  or  •  484.  Rex  V,  Strattofif  EaJierTemiy  7.1,  Gee,  2.  Burr* 
mgrumentiw  S.  C.  2'jp.. — The  pauper  Stephen  Pethickt  at  fourteen  yaw 
an  apprentice-  ^f  jg^^  ^^5  placed  by  liis  mother,  a  widow,  as  an  ap- 

^'^  «S  prentice  with  his  brother-in-law  John  Petherick,  a  cord- 
made  Without     r    .        .  •/!_     /•  n  /•*'  ^  x  \^ 

fraud,  and  in     wamer  in  the  panfh  of  Stratton^  for  fix  years,  to  learn  the 

eveif  refpea      faid  trade ;   but,  at  the  time  of  placing  him  as  aforefaid, 
l»erformcd,  is     ^q  indenture  of  apprenticefhip  was  executed.    The  mo- 
"°'^"*^wiU*'afn^^^'*»  in  confideration  hereof,  agreed  to  pay  the  niafter 
aifec'kment^**   eight  pounds,  viz.  four  pounds  in  hand,  and  four  pounds 
iinlels  the  in.    more  at  the  end  of  three  years ;  and  the  mader  agreed  to 
dcTitures  are      find  the  pauper  in  meat,  drink,  wafhing,  and  lodging  du* 
executed.         ^jj^g  ^j^g  f^jj  fj^  years,  the  mother  agreed   to  provid« 
s.  P.  Rex  V.    ^^"^  clothes  during  the  faid  term.     The  pauper  lived 
|tfawoam,6arr.  witli,  and  ferved  his  mailer  in  the  parifh  of  Siramn  as  an 
».  C.  X9t«       apprentice  for  the  faid  term  of  fix  years ;  during  which 
time  his  mafter  provided  him  with  meat,  drink,  u^fliing, 
and  lodging;  and  his  mother  found  him  in  clothes,  and 
paid  his  matter  tlie  eight  pounds  purfuant  to  the  agree- 
ment. "^  The  pauper  believes,  that  in  about  tlie  laft  year 
of  the  faid  term,  one  part  of  an  indenture  was  prepared 
in  order  to  bind  him  an  apprentice  to  tlie  faid  John  A- 
therick  purfuant  to  the  faia  contraft  or  agreement;  but 
does  not  remember  that  he  executed  tlie  faid  part;  or 
that  it  was  executed  by  his  mother  and  his  mafter,  or  by 
either  of  them ;  nor  what  is  become  of  it. — I'he  Ses- 
sions, Upon  tliefe  fa£ts,  adjudged  the  pauper  to  have 
gained  a  fettlement  in  Stratton,     But  Belfield,  Serje§nt^ 
objeAed  in  the  Court  of  King's  Bench,  tliat  this  docs  not . 
amount  to  fuch  a  binding  as  will  gain  a  fettlement,  there 
being  no  indenture  duly  executed  ;  and  he  cited  Sir  Paul 
Jcnkinfon^s  Cafe. — The  Court  feemed  to  think  thisob- , 
jeftion  too  ftrong  to  be  anfwered ;    and,  on  granting  a 
rule  to  fliew  cauie  why  the  order  of  fcffions  Uiould  not 
be  quafhed,  it  was  made  abiolute  without  defence. 

*An  agftmmt  '  485.  Rex  V,  IVhitechurch  Canonkorum^  Trinity  Term^  i* 
CO  bind  as  an  Gw.  3.  Burr.  S,  C,  540. — The  pauper,  JohnGay^  was 
^^^''t^'^T^  *  fettled'  in  fThiiechurch  Canonicorum.  After  he  was  fo  kt- 
wlo^wnnoTbe^^'^'  *"^  ^'^^  ^C  ^^^^  ^g^  ^f  twenty-two  years,  it  was 
converted  one   agrccd  between  him  and  fFilUam  Burridge^  a  ftonc-mafon, , 

ituo  the  other*  H^bo 
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who  lived   in  the  parifh    of  fVotton  Fitz^paypte^   that      Ri«*. 
the  faid  WMam  Burridge,  Ihould  take  the  faid  John  Gay  ^""^"l'"^" 
apprentice  for  the  term  of  fix  years,  and  teach  him  his    ^*^y^',^^ 
trade  of  a  ftone-mafon ;  and  fhould,  during  the  term  of 
bis  apprenticeship,  provide  for  him  meat,  drink,  wafhing» 
lodging,  and  clothing;    and  that  the  faid  John  Gay 
ihotdd  live  vrith  and  work  for  him  as  his  apprentice  ia 
his  faid  trade  during  that  term;    and  that  indentures 
(hoQld  be  executed  betvreen  them  accordingly :  but  no 
fvch  indentures  were  ever  executed.    The  faid  John  Gay^ 
immediately  after  the  faid  agreement  was  made,  went  to 
live  with  the  faid  tFilliam  Burridge^  and  worked  for  him 
as  an  apprentice  in  his  trade  for  five  years  and  upwards, 
in  the  laid  parifli  of  IVotton  Fitz-payne^  and  was  alfo  fome- 
timcs  employed  by  the  faid  William  Burridge  in  hufban- 
dry-bufinefs ;  of  which  the  faid  John  Gay  complained  to 
the  faid  JVilliam  Burridge  as  contrary  to  the  laid  agree- 
ment, by  which  the  faid  Johti  Gay  was  to  wprk  for  the 
iaid  IVilliatn  Burridge  myh^  trade  of  a  ftone-mafon.  The 
pauper,  before  the  expiration  of  the  laft  year  of  the  faid 
term,  married,  «nd  left  his  mafter  with  his  mafter's  con- 
fcnt.    There  never  was  any  other  contraft  or  agreement 
between  the  pauper  and  the  faid  IVilliam  Burridge.    No 
wages  were  over  paid  by  the  faid  fVilliam  Burridge  to  the  . 
faid  John  Gay ;  but  a  little  pocket-money  was  fometiraes 
given  to  him  by  the  faid  IVilitam  Burridge^     The  faid 
if^iUiam  Burridge  and  John  Gay  always  confidered  tbem< 
felves  as  mafter  and  apprentice:  but  as  no  indenture  was- 
ever  executed  between  them,  they  thought  that  they  were 
at  liberty  to  part  when  they  pleafed.     And  when  the  faid 
John.Gay  complained  to  the  faid  fVilliam  Burridge^  That- 
be  ought  not  to  be  employed  except  in  his  bufinefs  of  a 
ftone-mafon,  the  faid  ff^tUiam  Burridge  told  tlie  iaid  John- 
Gay^  That  he  might  go  away  if  he  pleafed. — The  Ses»« 
>iONs  adjudged,  that  the  pauper  did  not  gain  any  fettle<« 
Jocnt  in  the  parifh  of  Fitz-payne,    But  a  rule  bemg  ob- 
tained in  the  Court  of  King's  Bench,  to  fhew  caufe  why 
the  order  removing  him  to  IVhitechurch  Canonicorum  Ihould 
not  be  qualhed,  Mr,  Thurlow  contended,  in  fuppore 
of  the  order,  that  the  pauper  was  neitlier  bound  as  an  ap-^ 
prentice,  nor  hired  as  a  fcrvant ;  for  there  is  no  indenture 
executed,  nor  any  hiring  either  exprefs  or  implied ;  and 
the  obje^s  being  dift^erent,  the  binding  as  an  apprentice,      - 
and  the  hiriiig  as  a  fervant,  cannot  be  converted  one  into  J44«^»ui„,* 
the  other.    On  the  other  fide,  it  was  contended  to  be  der,  poft.  te» 
good  as  a  hiring  and  fcrvice.— But  the  Court  wereiionvi. 
clearly  and  unanimoufiy  of  opinion,  tliat  the  rule  muft 
be  dilcbargedt 

N  n  3  486.  Ren 
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An  apprentice  486.  Rix  V.  5/.  Matthew^ s  Bethnal  Grun^  Hilary  TVm,  • 
b^und  out  by  fj^  Q^^  J.  Burr.  S.  C.  574.~Thc  pauper,  Jofm  Felly  xm 
l^^Vc^k^  brought  up  at  the  charitf^fchool  of  the  parUh  of  St.  Jolm 
men^  chough  Jf^apping^  ill  the  couiity  of  Middlejex\  and  in  the  year 
^indenture be  1.747  was  bound  apprentice  by  indenture  to  ^obn  Rud^ 
fiQt  tonped,  rupp^  a  blackfmith,  for  feven  years  ;  and  fcrved  his  i^hole 
time  as  apprentice  under  fuch  indenture,  with  the  faid 
John  ^Rudrupp  his  mailer,  in  the  parilh  of  St.  Botolpb 
without  jildgatiy  in  the  county  of  AfiddUfex*  and  at  the 
time  of  his  being  put  apprentice,  the  fum  of  five  pounds 
was  inferted  in  the  faid  indenture  as  paid,  and  was  adu- 
^Uy  then  paid  to  the  faid  John  Rudruppj  in  coniideration 
of  his  taking  the  faid  John  Fell  tp  be  his  apprentice,  out 
of  a  voluntary  yearly  contribution  or  fubfcription  of 
(livers  of  the  inhabitants  of  St.  John  JVapping  afbrefaid, 
for  the  purpofe  of  putting  out  boys  and  girls  apprentices, 
brought  up  at  the  charity-fcbool  of  the  faid  parilh  of  &. 
John  ff'ap^ing  :  that  there  are  annually  eleftcd,  by  the 
laid  contributors,  or  fubfcribcrs,  four  truftees  to  manage 
the  faid  charity,  and  a  treafurer  :  tliat  a  number  of  boys 
and  girls  are  every  year  bound  put  h^  the  faid  traftees  of 
the  faid'charity,  as  apprentices;  and  part  of  the  faid 
oharity-money  is  advanced  with  fuch  apprentices,  by 
fuch  tte^furer,  by  the  order  of  the  truftees  of  tlie  faid 
charity  for  the  time  being ;  and  that  the  faid  John  Rud- 
rupp  received  the  faid  five  pounds  mentioned  in  the  faid 
indenture,  from  the  truftees  or  treafu^pr  of  the  faid  cha« 
rity  :  that  the  faid  indenture  of  apprenticefliip  was  not 
ftamped  with  any  ftamp  denoting  fixpence  in  the  pound 
to  have  been  paid  by  the  faid  mafter  for  every  pound  of 
the  faid  fi^^  pounds  fo  paid  to  the  faid  John  Rudrupp  as 
aforcfaid*  One  queftion  in  this  cafe  was.  Whether  it 
was  neceiSarv  to  the  purpofes  of  a  fettlemcnt,  that  thefe 
indentures  mould  l^e  ftamped  I  It  was  contended,  tliats 
^is  cafe  falls  within  the  provifo  and  exception  in  the 
fiamp  ad  of  8.  Ann.  c.  9.  f.  40.  ^^.  That  nothing  in  that 
1'  a<^  Hiall  be  conftrued  to  extend  to  charge  any  maftev 
f*  or  niiftrefs  with  the  payment  of  any  qif  the  faid  duties, 
1*  in  refpeft  of  any  money  hy  hiflci  or  her  Received  with 
^  any  apprentice  or  fervant  who  fhall  he  put  or  placed 
t*.  out  at  the  common  or  public  charge  of  any  parifh  op 
V'  tpwnfhip,  or  by  pr  out  of  any  public  charity ;  or  IQ 
*.*  requice  the  ftaniping  with  any  luch  new  ft^mp  as  afore* 
\i  faid,  of  ar\)r  indenture,  articles,  covenant,  or  contraft 
■  t*.  relating  to  fuch  apprentice  or  fervant  as  laft  mcn-r 
•  -  i*  tipned.''*  So  that  f>o  ftamp-duty  was  \o  b/p  paid  in 
thift  cafo,  nor  the  indenture  to  be  ftamped  with  any  new 
itamp.    Therefore  he  gained  a  fettlcment  under  the  uut 
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ftamped  indenture. — ^The  Court  were  clear  that  this  was      R^x  y* 
a,fubiic  charity  [ajy  and  that  it  was  not  neceflary  to  gain     ^'^*  ^^"^^ 
a  fettlcmcnt  that  the  indenture  Ihould  be  ftamped.         "    ^/^Criek.' 

{a)  Sec  as  to  appreniices  bound  by  public  charities,  vol.  i.  page  572.  to  580. 

487.  Peter-church  v.  jf II  Saint Sj  Hilary  Tcrm^  lOi  Geo,  %.  jf  an  agreement 
Burr,  S.  C\  656. — Abraham  Lewis  was  born  in  the  parim  be  made,  that  a 
of  the  Hayj  in  the  county  of  Brecon,    Afterwards,  tlie  boy  fliaii  be  put 
faid  Abraham  Lewis  and  his  father  entered  into  an  agree-  *^^/*^^^j„Vc^' 
ment  in  writing,  dated  9th  June  1740  (not  ftampedj  with  executed/ho 
Mary  Tringhaniy  in  the  following  words,  viz,    •*  Be  it  cannot  gain  a 
**  remembered,  that  it  is  agreed  between  Mrs. -^tfry  fettlcmcnt  as  • 
**  Tringham^  cooper's  widow,iof  the  parifti  of  All  Saints^  hired  firvant  by 
"  in  the  city  of  Hereford,  of  the  one  part;  and  Abraham  ^^^^!^^yj,^^ 
"  Lewis  tlie  elder  and  Abraham  Lewis  the  younger;^  of  derfach 
"  the  parifli  oiDorJlone^  in  the  county  of  Hereford^  of  tlic  agreement. 
**  other  part;    in  manner  as  foUoweth  :    Whereas  the 
**  (aid  Abraham  Lewis  the  younger,  witli  the  confent  of 
"  Abraham  Lewis  the  elder,  is  to  be  bou  ad,  apprentice 
••  unto  the  above  named  Mrs.  Alary  Tringham,  for  tlic 
"  term  of  fevcn  years,    the  faid  Mary  Tringham  doth 
"  hereby  covenant  and  agree  to  pay  unto  the  faid  Abra-^ 
**  ham  Lezvis  the  younger,  the  lura  of  twenty-iiveifhil** 
**  lings,  the  firft  year  of  the  feven;  and  tlie  four  following 
•*  years,  the  fum  of  fifty  (hillings  a-year ;  and  the  li»th 
**  year,  to  pay  him  the  faid  Abraham  Lewis  the  younger, 
'*  the  fura  of  three  pounds;  and  tlie  feventh  and  laft 
^^  year,  the  fum  of  four  pounds  ;  all  of  good  and  lawful 
•*  Britifh  money."     And  in  tlie  margin  of  the  faidagree^         ^  . 
ment  arc  wrote  thefe  words,    *^  The  boy's  time  to  begin 
*'  from  the  date."  The  faid  Abraham  Lewie ^  the  pa^per^ 
entered  into  the  fervice  of  the  faid  Mary  Tringham ;  fervcd 
her  two  years,  and  received  the  money  mentioned  in  the 
faid  agreement,  for  fuch  time ;  then  left  his  rai(j:rcfs ;  no  in- 
dentures  of  apprenticefhip  having  been  executed  purfuant 
to  fuch  agreement ;  and  has,  (ince,  gained  no  fettlement,— 
Mr.  Justice  Yates.    An  apprenticefhip  was  certainly 
the  thing  in  view,  in  the  prefent  cafe :  and  there  was  no  in- 
denture ever  executed,  nor  was  the  agreemeint  ftamped.  la 
tlie  cafe  of  a  fervant,  there  muft  be  a  hiring  for  a  year,  as 
well  as  a  fervice.    But  this  pauper  was  an  infant;  and 
therefore  could  not  hire  himfelr:  and  bis  father's  agree^* 
ment  could  not  bind  his  infant  fon  as  a^fervant ;  though 
his  infancy  would  be  no  obftacle  to  his  being  bound  a« 
an  apprentice.     Such  a  conftruftion  as  has  been  attempt- 
ed would  evade  the  ftamp-aA.      He  could  not  gain  a 
fttUcment  und^r  the  fervice  here  ftated. — Mti.  Justick 

N  a  4  WitLfig 
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Fetv*-      WiLt^s  was  of  the  fame  opinion.    This  covild  be  no 

CnvirrH  V.    coutraft  by  way  of  ^  hiring  for  a  year.    The   infant 

Att  Sai«t».  qQyjd  nQt  contraft  to  hire  hinifelf  for  a  year.    This  cafp 

is  very  Jikc  that  of  W^h'ttecburcb  Canonicorum  (^),  where 

to)  Ante,Rag«^^^  pauper  was  adjudged  to  have  gained  no  fettlement, 

.54.81  pi.  48s.    either  as  an  apprentice)  or  as  a  hired  ferviant.iRr£qtb  or* 

4crs  quafhed. 

An  ajrecment  48S,  iJ^iV  z;.  Kingftvsare^  Trinity  Term^  16.  <j^«.  3.  jBirrr, 
xo  uifc  a  tioy  an  5.  C,  839.— Tlic  paupcr's  grandfather  went  with  the  pau- 
appfcntice,  but  pg^  ^q  qj^^  pf^Hiam  u>dwichy  of  the  parilh  of  Halwelly  an4 

'*°ecut^^he  ^^^'■^^  ^*"^  ^^  ^^^  ^^^  pauper  as  his  apprentice.  Cholz 
cannot  be  ^''^^  ^^^^>  ^"^^  would  take  him  as  his  apprentice,  and  woul^ 
confi«iered  as  a  give  him  meat,  drink,  wafhing,  and  lodging,  until  he  wa^ 
(crvant,and  twenty-one.  The  pauper,  bejng  then  fixteen  years  of 
tfiereby  gam  a  ^^g^^  went  and  lived  with  Chdwich  in  Halwell  accordinglj 
hirinrand**  ^  uutil  he  was  twcntv-onc  ;  but  no  indentures  were  exc- 
(trvicc,  cuted  or  talked  of  by  any  of  the  parties.    The  paupe^ 

frequently  &id  he  did  not  confider  himfelf  as  an  appretf, 
tice,  becaufe  there  was  no  indenture ;  but  he  once  faid, 
tliat  he  looked  upon  himfclf  as  ^  J^vant.  The  maAer 
being  afked  faid,  he  always  confidered  him  as  an  apprejt; 
tice. "  When  he  was  nineteen,  he  went  away  from  Cholwlcb^ 
and  left  him  for  one  day,  but  returned  again  at  the  per- 
fuafion  of  his  tincle  the  day  following)  and  told  his  mafr 
ter  he  would  have  clothes  as  other  apprentices  had  (which 
his  mailer  agreed  to),  and  then  continued  with  his  maftcr 
fill  he  was  twenty-one  years  of  age,— Fanshaw  obje&c4 
to  the  pauper's  having  gaii>ed  a  (cttlenacnt  in  Halwell  hy 
this  apprenticefliip  ;  there  never  having  been  any  inden- 
ture.— Mr.  Hawtrey,  on  the  other  fide,  candidly  ac: 
knowledged,  that  it  coujd  not  be  defended  ;  and  Aston, 
yji/Iice^  faid,  it  could  not  be  fupported  either  as  having 
gained  a  fettlement  in  Halwell  as  an  apprentice  or  as  ^ 
pired  f^rvd^nt. 

Anapprtnttee    ^^^9'  ^^^  V,  Ueet,  Trimty  Term,  17.  Geo.  3,  CaU.  $1^ 

legally  bound  The  pauper  jinn  Bujkett  was  when  an  infant  bound  out 
<hi»notb«  a  pari (h-appren tice  until  Ihe  fliould  attain  her  a^c  of 
prevcntc4  from  twentyrone  years  or  day  of  marriage.  The  original  tnden^. 
Luf  mcnt  ^^^^  *^^  PT^Pe^^y.  excputc^  by  all  the  pari (h- officers,  and 
undtr^tha  »ilQWcd  by  two  juftipes.  The  counterpart  was  alfo  al- 
jndcntorc?,  Jowefl  by  the  famp  juftices;  hut  neither  the  original  i"*^ 
from  ihc  maftcr  denture,  nof  the  counterpart,  were  executed  by  the  maf" 
T^^h^  ^<?r.  The  mafter  neverthelcfs  accepted  the  indentures 
cQuwrpart  ^"^  ^^  pauper,  whom  he  confidered  as  his  apprentice  til} 
«...!•!'    •      ^15  ^np|:cntice(hip  expired,    The  queftion  was,  Whether^ 
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m  the  miiber  had  not  figntd  the  cotinterpart,  purfuant      ^"^  •• 
to  the  dii^ions  of  8,  ft  9.  fyilL  3.  c.  30.  f.  5.  tlie  pau-      J^«'«*'^* 
ser  had  gained  a  £^ttletnent  by  the  apprcnncefhip?--* 
XtORD  Maksfield.    There  is  no  doubt.    The  binding  ' 
was  authorized  by  43,  Ell%.  c.  2,  f.  5.  long  before  tlif 
^&  reottiring  a  counterpart.    Bu^  though  the  binding 
was  valid  if  the  apprentice  was  received,  it  was  doubtful 
till  that  ftatutc  was  made,  whether  the  perfons  to  whom 
fuch  poor  children  were  to  be  boundi  were  compellable  to 
receive  them.    That  flatute  was  therefore  made;  and  it 
fubjeds  tlic  mafter,  upon  his  refufal  to  receive  the  ap- 
prentice, to  a  penalty :  but  in  no  otlier  refped  confirms 
the  power  of  binding,  which  was  already  fully  eftablilhed. 
»— Aston,  Juftke.    It  has  been  fo  fettled  in  the  cafe  of 

Rex  V.  St.  Pttfr's  <fn  ibt  Hill  (a)  •  <*)  Ante,  p9 

547,  P*.  4S»» 

490.  Rex  V,  Higbnam^  Hilary  Tenn^  25.  Geo.  3.  MS&,  where  an  ap* 
''^Edward  Reading  the  pauper  was  born  at  Highnamy  the  prenticeihip  ii 
place  of  his  father's  fettlement.     When  he  was  fevcnteen  wWrrf,  andt*» 

J  cars  of  age,  he  went  to  JVUliam  Evans  of  the  parifli  ^^^^^^^ 
A  MarydeCrefpty  in  Gioucejlery  carpenter,  for  tlie  purpofc  \^^  ^^  .^^ 
of  be^ng  bis  apprentice  for  four  years,  to  learn  the  trade  written  ngrce- 
of  a  carpenter :  but  to  fave  the  cxpences  of  indentures  mcnt,  this  d©. 
5tnd  duty  (four  guineas  confidcration  being  paid  by  the  'f^i^f  *?f2*' 
pauper  to  his  mailer),  he  and  his  mafter  agreed  to  fign  J|^**^eafoitk- 
.an  agreement  on  unftamptd  paper^  which  was  accordingly  mem  by  way  ef 
done  in  the  following  manner :  *^  Articles  of  a  ge^]s-  hiring  and  fer- 
**  M£NT  made  and  concluded  upon  this  tliirtcenth  July  v»«» 
1 772,  1  Jt.  Cm.  3.  between  fViUiam  Evansj  of  the  city  of 
GlQuccftcr^  carpenter*  and  Edward  Readings  of  HighuarH. 
•*  lir  CONSIDERATION  of  thc  Weekly  wftges,  or  fums  of 
*^  money,  ^nd  covenants  thereinafter  mentioned  ;   and 
f'  which,  on  the  part  of  the  faid  IViUiam  Evansy  are 
**  hereinafter  agreed  to  be  paid,  done,  and  performed^ 
**  the  faid  Edward  Reading  dpth  covenant,  promife,  and 
*^  agree  to  and  with  the  faid  JVilUam  Evans  in  manner 
**  following,  THAT  IS  TO  SAY,  he  the  faid  Edward  Read- 
•*  ing  Ihall   and  will  faithfully  ferve  thc  faid   William 
Evans  m  the  bufinefs  of  a  carpenter,  from  the  date  of 
thefe  prefents  to  the  full  ^nd  and  term  of  four  years 
**  next  enfuing,  and  fully  to  be  complete  and  ended^ 
*'  The  confideration  of  this  agreement  is,  tliat  the  faid 
**  William  Evans  do  pay  to  Edward  Reading  for  every 
•*  week's  work  he  do  work,  4s.  6d.  per  week  for  tho 
*^  firft  year;  for  the  fecond  year  5s.  ;   for  the  third  and 
^  fourth  year  6s.  per  week.     William  Evans,  Ed- 
"  WARD  Reading.      Signed  and  delivered  in  die  pre- 
?*  fence  of  us,  /.  H.  /.  K.  ^d  J.  R, — 1772,  September  29. 

■  ■     ■  ■         •  «Mr, 
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Rix  V.  «  Mr.  Edward  Reading  Dr.  to  JVilliam  Evansy  the  futu 
Hxcuisam.  «t  Qf  foi'ir  pounds  four  Ihilfingsj  witness  my  hand, 
**  Edward  Reading,'*  It  appeared  by  the  parol  evidence 
of  Edward  Reading,  that  at  the  time  of  figning  the  ab6vC'» 
mentioned  agreement,  it  was  farther  agreed  by  parol  be- 
tn-een  the  pauper  and  fVtlliam  Eyans^  that  the  pauper 
fliovld  find  his  own  diet  and  lodging,  and  that  he  was  to 
be  his  own  mafter  on  Sundays ,  and  was  not  to  be  paid  for 
the  time  he  (hould  play,  but  was  to  be  paid  a  proportion- 
able part  only  of  the  weAly  fums  before  mentioned,  for 
the  time  he  mould  work.  The  pauper  played  when  he 
pleafed,  and  was  out  of  his  maftcr's  fervice  at  leaft  a  fort- 
night or  three  weeks  in  every  yearj  befides  Sundays ;  and 
at  the  end  of  every  week  his  mafter  dedudled  for  the 
time  he  had  abfentcd  himfelf  from  work ;  and  he  had 
every  Sunday  to  himfelf.  He  went  to  his  father's  at  //Iff  i- 
nam  every  Saturday  evening,  and  did  not  return  to  hi» 
mafter  till  Monday,  or  fometimes  not  till  Tuefday  morn- 
ing, and  he  ferved  the  four  years  in  the  manner  before- 
mentioned.  The  P  A  uPE  R  Edward  Reading  was  removed 
with  his  wife  and  child  from  St.  Aldate  in  Ghucejier  to 
Highnam:  and  the  Sessions  confirmed  the  order.— 
Mr.  Bearcroft  and  Mr.  Clyfford,  in  fupport  of 
the  orders.  It  is  exprefsJy  ftated  that  an  apprenticefhip 
was  intended;  but,  to  fave  cxpenct,  the  parties  make  an 
agreement  on  unftamped  paper.  An  apprenticelhip  for 
four  years  is  good,  for  the  purpofe  of  a  lettlement;  but 
then  It  muft  be  on  ftamps,  and  the  duty  paid  oir  thecon- 
fideratron.  A  binding  tor  fcvcn  years  not  ftamped  would 
be  void ;  and  although  ftamped,  would  be  void,  if  there 
,  was  any  confideration,  and  the  fix-pence  duty  not  paid ; 

(«)  Anfc,  page  for  which  they  cited  Cuerden  ^.  Le/and{a};  lo  that,  as  a 
|4^*F*«477'  binding  or  apprenticelhip,  this  paper  was  doubly  void. 
But,  SECONDLY,  a  dcfcftive  apprenticefhip  could  not  give 
a  fettlement  by  hiring  and  fervice:  befides^  this  would 
not  by  itfelf  have  been  a  fufficient  hiring ;  for  he  muft 
be  a  fervant  for  the  whole  year,  and  every  part  of  it. 
Now  he  was  to  be  his  own  mafter  on  Sundays,  and  to 
work  or  play  as  he  pleafed  on  other  days,  and  the  rcfult 
was,  that  he  was  abfent  for  weeks :  but  the  whole  was  a 
fraud  to  avoid  the  ftamp  and  duty.— Mr.  Wilson  and 
Mr.  Fekdall,  cmtra,  admitted  that  there  could  be  no 
fettlement  by  apprenticefliip ;  it  muft  be  b^  fervice.  If 
it  were  not  for  the  introductory  part  of  the  cafe,  it  would 
be  clearly  a  contraft  of  fervice  for  four  years.  The 
qucftion  then  is.  Whether  the  parties  intended  an  ap- 
prenticeftiip  ?  for,  if  they  did,  it  certainly  would  not  j^ive 
>       ^  ftttlemcnt  by  wav  of  fervice  j  that  was  decided  in  Rck 

%\  IVbitc^ 
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V, '  Wbttechurcb  Canomcorwn  [a).     It  xlocs  not  appear  in      ^kx  •• 
this  cafe  that  the  mafter  ever  intended  an  apprentice-    Hiomwam- 
ihip :   the  pauper  undoubtedly  did  at  Aril  intend  to  be-  («)  Ante,  p»|t 
come  an  apprentice ;   but  he  changed  tliat  intention  on  54^'  P'*  4Si* 
account  oi  the  expence;   and  then  both  parties  intended 
a  ibrvice;  and  tlie  pauper  ferved  accordingly  for  four  ' 

years*  It  is  objeded,  that  he  was  to  be  his  own  mafter 
en  Sundays ;  but  that  is  parol  evidence  againft  a  written 
4igreementf  and  ought  not  to  have  been  received :  but 
leaving  tliat  out  of  the  cafe,  the  agreeme;it  an  the  face  of 
it  is  an  exprefs  obligation  to  ferve  the  whole  four  years. 
It  is  like  the  cafe  of  fpinning  at  fo  njuch  per  ftone. ' 
There  is  notliing-  fraudulent  in  this  agreement. — Lord 
Mansfield.  There  is  nothing  fo  manifeft,  even  on  the 
face  of  the  written  agreement,  as  that  a  fraud  was  intend- 
ed. He  meant  to  be  an  apprentice;  and  to  defraud  the 
revenue.  K  fervant  never  gives  a  confideration.— Ash- 
hurst,  Jufiice^  He  is  to  ferve  a»  a  carpenter \  that  is 
not  as  aj/^rv«»/.  — -BuLLER,  Juftice*  There  was  no 
change  or  intention;  the  whole  was  one  tranfadtion. 
Why  elfe  does  the  maftej  take  the  four  guineas  ?  They 
meant  to  have  the  advantage  of  an  apprenticelhip  without 
the  expence^ — Orders  confirmed* 

491.  Rex  V.  St.  Nicholas  Vff  Nottingham,  Mich*  Term,  Ap«rtlli.a^ 
29.  Geo.  3.  2.  Term  Rep.  7a6. — The  pauper  CharUs  HowelU  P««tic*.  ^aami 
who  was  a  poor  boy  fettled  in  the  parifli  of  St.  Nicholas  ^J,*  "^^^^ 
in  the  towii  of  Nottingham,  which  is  a  county  of  irfeif,  f^wt  p^(h  * 
was  by  indenture  dated    19th  December  1787,   by  theaadcoaiicy»wa 
churchwardens  and  overfeers  of  the  poor  of  St.  Nicholas^  gain  a  fettle- 
by  the  confent  of  the  mayor  and  one  alderman,  who  were  "j^'J^y  '^- 
juftices  of  the  peace  of  the  tovirn  and  County  of  the  town  u*,JJer^indttL 
of  Nottingham^  reiiding  in  the  town  of  Nottingham^  in  or  turc,  although 
near  the  faid  parifh  of  St.  Nichoi&f^  bound  apprentice  he  the  appreo- 
unto  Jofeph  Birch,  of  the  parifli  of  Ba^ford^  in  the  ca»mty  ^^^^  not^ 
of  iVj//;«^i<wf,frame-work.knittcr,  until  twenty-one  yeats  ^**  ^^^ 
of  age.     This  indenture  is  under  the  liands  and  feals  of 
the  churcb^wardens  and  overfeers  of  St.  Nicholas,  and 
allowed  by  the  frid  jufticcs  of  the  peace  of  the  town  and 
county  of  the  town  of  Nottingham^  and  figned  by  Jofeph 
Birch  the  mafter)  but  is,  not  executed  by  the  pauper  ^   under 
which  indenture  the  pauper  ferved  his  mafter  in  Basford 
five  mpnths,  when  he  was  legally  difcharged  under  -the 
fiatute  of  20.  Geo.  2.  c.  29.  by  two  juftices  of  the  county 
i>i  Nottingham  from  his  apprenticeftiip,  on  account  of  ill- 
treatment  by  the  mafter.    The  boy  then  became  a  charge 
to  Basford,  ind  was  removed  to  St.  Nicholas  Nottin^ham^ 

V  \\h'i  P^^^  9^  ^^  ^9^^  fettiemcnt.'-^LoRo  Kenyok* 
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.Rixtr.      Chief  Juftice.    This  cafe  is  of  very  great  importance; 
St.  Nicholas  becaufc  many  poor  people  a^e  bound  apprentices  into 
IN  Not-     xnanufafturing  counties  from  counties  where  no  manu* 
T1N6HAM.     £jj£^^,pjg5  j^rc  eftablifhed.    It  feems  to  me  that  the  cafe 
f#>  Burr:  Sett,  of  St.  Margaret  Lincoln  (a)  has  decided  rhis  ;  becauie,  on 
ear.  7x8.         reading  that  cafe,  no  doubt  can  be  entertained  but  that 
the  indenture  was  there  executed  by  the  churdiwardens 
and  overfeers  only,  for  no  quefiion  could  hate  arifen  as 
to  the  legality  of  the  biiiding,  if  the  apprentice  himfelf 
had  executed  the  indenture.     If  this  were  to  be  <kter« 
mined  on  the  words  of  the  ft^tute  43.  jE/rz.  alone^  they 
are  extenfive  enough  to  warrant  fuch  a  binding  as  the 
prefenty   they  are  to  bind  apprentices  ^*  where^  the  juf* 
**  tices  fhall  fee  convenient  ;**  and  whether  in  or  out  of 
tlie  parifh  is  not  fpecificd  ;  they  are  not  to  be  limited  by 
any  other  rule  tlian  the  propriety  of  the  meafore  itfeli.  • 
But  the  great  difEculty  arofe  in  my  mind  on  another 
ftatute,- namely,  the  8."&  9.  fFilL  3.  c  30.  f.  5.     That 
ftatute,  after  reciting  that  doubts  had  arifeni   whether 
perfons  to  whom  poor  apprentices  were  to  be  bound 
were  compellable  to  receive  them,  declares,  that  they  iball 
*    be  compellable  to  receive  them,  under  certain  penalties* 
Now  if  this  a  A  of  parliament  be  commenfurate  with 
that  of  the  43.  of  Elizabeth^  and  the  one  caimot  be  ex- 
tended beyond  the  other,  it  is  a  powerful  reftriflion  of 
the  former  ftatute ;   for  .perfons  refiding  in  one  parifli 
caimot  be  puniihed  for  not  receiving  apprentices  bound 
from  any  other  parifh.    But  I  have  u>lved  that  difficulty 
iivthts  way :  if  the  mafter  do  not  rejed  the  binding,  but 
ailent  to  it,  then  there  is  the  concurrence  of  all  the  parties 
neceflary  to  give  validity  to  the  indenture :   and  if  no 
objedion  be  made  to  the  binding  before  the  apprentice 
has  refided  forty  days  under  it,  he  thereby  gains  a  fettle- 
nient.    However  it  is  the  wifeft  way  to  abide  by  former 
•decifions,  and  Xh^tofRex  v*  St,  Margaret  Lincoln  has  de- 
(h)  $ee  a  Ma-  termined  this  point  (^) :   and  that  decifion  (hould  be  the 
fiufcript  report  more  readily  adopted,  becaufe  a  contrary  rule  would  be 
•f  this  cafe,       attended  with  infinite  inconvenience  to  die  public.    The 
'  Tpi^^-^s-.    Legiflature  feeing  that  there  were  many  poor  perfons 
5  /•  F-  •  /•    ^jj^  Yigui  not  the  benefit  of  a  parental  education,  and 
judging  very  wifely  and  humanely  that  fomcbody  fliould 
take  care  of  them,  dircfted  (by  the  43.  Eiiz.)  that  they 
fhould  be  under  the  management  of  the  churchwardens 
and  overfeers  of  the  poor,  who  were  fuppofed  to  have  the 
bed  opportunity  of  knowing  the  iituation  of  the  poor 
children,  and  required  the  interference  of  the  jullices  ef 
the  peace  as  a  check  on  the  conduct  of  the  churchwardens 
^d  oYcrfe^rs^    $0  t^at  it  fcc^is  the  Legiil^iturc  did  all 

'      .  that 
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thkt  fauman  wifiloin  could  do,  by  direfting  the  magif-  ^^  '• 
traces,  with  the  churchwardens  and  ovcrfeers,  to  do  that  '^\^  not^^ 
for  the  poor  children  which  their  parents  could  not  do  TxH^NAii* 
for  them. — Ashhurst,  Jujlice.  However  doubtful  it 
may  be,  whether,  under  the  43.  Elix,  the  churchwardens 
ana  ovcrfeers,  by  the  confent  of  the  juftices,  have  not  a 
compulfory  power  of  binding  out  of  the  parifh,  under 
tlie  provihon  of  the  ad,  which  lays,  they  fliall  bind 
'*  where  they  Ihall  fee  convenient;"  at  all  events  there 
can  be  no  doubt  but  that  they  have  the  power  of  making 
iVach  a  binding  with  the  confent  of  all  the  parties.  Now 
here  the  mafter  confented  by  receiving  the  pauper,  and 
the  aflent  of  the  pauper  may  likewife  be  inferred  from 
the  whole  of  this  cafe.  It  is  not  ftated  negatively  that 
he  diilented;  he  did  not  objeA  to  the  binding,  but  lived 
under  the  indenture  five  months  ;  that  implies  his  con- 
fent; and  it  was  only  on  the  fubfequent  ill-treatment  of 
his  mafter  that  he  applied  for  a  difcharge :  now  thatvery 
sipplication  is  an  acknowledgment  on  his  part  that  the 
indenture  was  binding.  The  pauper  then  having  ferved 
more  tlian  forty  days  under  tlie  indenture  ought  to  have 
the  benefit  of  the  fervice.  If  any  objeftion  could  be 
fupported  againft  this  binding  •n  account  of  the  pauper's 
being  bound  out  of  the  county,  it  would  be  produftivc 
of  ^reat  inconvenience ;   for  many  children,  living  in 

Enfhes  where  there  is  no  manufafture,  would  thereby 
deprived  of  an  opportunity  of  being  inftruded  in 
beneficial  trades,  and  be  confined  to  the  ftations  of  day* 
hbonrers.      The  cafe  of^St.  Margaret  Lincoln  goyerns 
this. — ^Grose,  Juftice  {a).     1  confider  that  all  the  parties  (*)  ^aliw,  J«rf. 
in  this  cafe  confented  to  the  binding.     If  the  apprentice  «»<*»^*«  »*<«•• 
had  diflented  from  it,  he  might  have  appealed,  fo  might 
the  parifh  into  which  the  pauper  was  bound ;  and  by  not 
having  appealed,  they  mud  be  taken  to  liave  confented. 
Then  this  cafe  fails  within  the  determination  oi  St.  Mar-- 
garet  Lincoln.    And  it  would  be  produSive  of  great  con- 
fufion  and  inconvenience,  if  that  deciiion  (hould  be  de« 
parted  from  in  a  cafe  like  the  prefent,  and  in  which  fo 
many  perfons  are  concerned.     I  therefore  confider  my- 
felf  as  bound  by  that  determination. — Rule  abfolute,  and 
both  orders  quafhed. 

492.  Rexv.  Hamftall  Redivarty  Trinity  Terniy  29.  Geo.  3.  f^  pirfh-2p« 
3.  Term  Rep.  380  —The  pauper  Jnn  Cradock^  being  fet-*  prentice  cmnot 
Qed  at  Rudgiey^  was  bound  by  indentures  by  the  parilh-  %^^  *  f"**«- 
officers  of  Rudgley  as  a  parifii-apprentice  to  Sufannah  !"*"^  ^^^ 
Cotton  of  the  fame  place,  who  affigned  her  by  deed  to  which  iihc*tw 

infticea  h«re afffited ft^rattty  j  for  tb«y  are,  fgr  this  defe^,  abtblotely ^oid.    S.  C.  vol,  u 

Sufannah 
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An  apprentice 
bound  to  an 
infant  of  four- 
teen years  of 
afdf  gains  a  fet- 
tiement  bj  (trt- 
ing  forty  days 
under  the  in- 
«ltnture,  not- 
with  (landing 
the  infancy  of 
the  mailer. 
^.  C.  voL  i. 
4^. 


^a)  See  the 

other  objedioni 

10I.U  page  49^.  pU  69 1. 
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Sufdnnah  IValker  of  Hamftall  Redwarty  with  whom  iJi« 
rcfidcd  there  under  the 'indenture  for  more  than  forty 
days,  and  till  the  time  of  his  death,  when  (he  was  removed 
by  order  of  two  jullices  from  Hamflall  Redware  to  Rudg^ 
ley.  The  indenture  was  feparately  afTented  to  by  two 
juftices  of  the  peace  by  figning  the  fame ;  but  tlic  two 
Jullices  did  not  alTent  to  or  fign  the  fanje  at  the  fame 
time^  or  in  the  prefence  of  each  other.  The  qufeflion 
was,  Whetlicr  the  pauper  gained  a  fettlcment  by  her 
"apprenticelhipnndcrthefe  indentures?— And  THE  Court 
were  unanimously  or  opinion  that  (he  did  not ;  for  that 
the  aflent  of  the  two  jufticcs  being  feparately  given,  the 
indentures  Wfre^oid. 

49^.  Rex  V.  St.  Petrox  in  Dartmouth^  Hilary  Term^ 
31.  Geo,  3.  4.  Term  Rep.  Kfo^-^-^John  Hambling^  the  father, 
of  the  pauper's  hulband,  having  been  told  by  the  parifh- 
officers  of  Townflall  that  they  would  give  him  twenty 
fhillings  to  bind  his  fon  out  an  apprentice,  if  he  would 
find  a  place  for  him,  did  agree  with  Afary  Hayney  vj'idovr^ 
who  occupied  a  farm  in  Slapton^  to  bind  his  fon,  then  aged 
about  eight  year 5 y  an  apprentice  to  Richard  Hayne^  fon  of 
*Mary  Hayne^  who  was  then  between  the  age  of  fourteen 
and  fifteen^  and  was  then  refident  in  his  mother's  houfe 
as  apart  of  her  family,  and  had  no  habitation  or  bufinefa 
of  his  own.  It  appeared  by  the  indenture  that  the  fon, 
of  his  own  free-will,  and  with  the  confent  of  his  father, 
voluntarily  bound  himfelf  apprentice  to  Richard  Hayni 
of  Slapton^  till  he  fhoiild  attain  the  age  of  twenty-one,  to 
learn  tlie  art  of  hufbandry ;  and  he  the  apprentice  lived 
in  Mary  Haync^s  houfe  in  Slapton  till  he  was  twenty 
years  old.  And  it  was  admitted  by  the  bar,  and 
agreed  by  the  Court,  that  this  indenture  of  apprentice* 
ihip  was  not  abfolutely  void,  on  account  of  the  infancy 
of  the  parties,  and  that  unlefs  there  was  fome  other  ob- 
je)ftion  (a),  the  pauper  gained  a  fettlcment  by  virtue  of 
the  apprenticelhip, 


III.  Of  THE  time  offervice^ 

Ah  apprentice  494*  Mijfenden  V.  Grlmsfieldy  Hilary  Term,  U  Geo.  t. 
muftrcfide  Foley^  1 57. — /.  S.  is  bound  an  apprentice  with  J.  N.  zt 
forty  day«"as  an  Grimsfield^  by  indenture  \  but,  upon  fealingthe  inden* 
2^T*-'V""  ^"^^'  ^^  ^'^^  agreed  by  parol  that  L  S.  (hould  live  with 
twes  to*gain*a  ^'^  mafter  for  one  fortnight,  and  with  his  father  in 
fettkment.       Afiffinden  the  next  fortnight.    And  it  appeared  that  hi 

never 


itTTLEMHHT  BY   APPREKTICESHIP. 


SS9 


never  lived  forty  days  together  with  his  mafter. — Tnt  MrsjTKDiii ». 
fy.TESTioN  was,  Whether  tliis  was  fufficient  to  gain  a  G»iMsriit». 
fettlement  in  GrimsfieldP-^Knd  it   was  held  not; 
becaafe  this  was  fraudulent* 

495.  R€x  V.  Grenceftery  Hilary  Term^  lO.  Geo.  I.  5rr47.»Anappreiitiet 
579. — It  was  ftated;  that  an  apprentice  was  bound  in  the  ^^^  \^^^^ 
parifh  of  ^.  and  lived  there  off  and  on  for  three  quarters  ^^^\(^  wberelw 
of  a  year. — Exception  was  taken,  that  this  was  no /«/*  rcfidcd, 
fettlement,  fince  he  might  not  inhabit  forty  days  toge-  t^wugh  at  dif^ 
ther. — Sep  per  Curiam,    That  is  not  neceflary ;   and-^^'*'"*"!^ 
the  ordtr  for  making  it  a  fettlement  was  confirmed  {a),  forty  ^^y^^ 

406*  Rex  V.  Sandford^  Trinity  Term^  i6,  Geo.  3.  Edi-  Inhabitation  «     nyf     ^ 
T0R%*/55.— The  pauper  fVtIliam  fFebbcr  vi^s  legally  <*»«"««"' !«"- ^•^•^'i^- 
fcttkdby  birth  in  B[/hofftawton,  and,  at  the  age  of  eleven  fncv'Tfet'dT* 
years,  was  bound  an  apprentice  by  the  churchwardens  mcnt  has  imw 
and  overfcers  to  fervc  Edmund  Sage  df  Bi/hopftawton  until  vened.may  bo 
he  (hould  attain  the  age  of  twenty-four  years.     He  lived  conncAed  (09% 
with  Sage  for  five  years^  when  his  mafter  gave  him  up  ***  "**^  f  '^^ 
his  indenture,  and  recommended  him  to  live  with  IVilliam  J^rindml* 
Verney  of  Chittlehampton^   with  whom  IVehhcr  made  antures;  andth* 
agreement  as  afervant  for  three  years.     While  he  was  in  fcttiement  OxOL 
this  place,  his  original  mafter  had  a  converfati on  with  **'*"*''**  H^*^ 
Ferney,  and  d^fircd  him  to  keep  back  fome  of  fVcbber'^  LS«?te" 
Wages  to  provide  him  with  clothes,  apprehending  that  i^ft  night. 
otherwifc  he  would  come  upon  him.     About  the  expi-  SeeS.  c.pcO* 
ration  of  that  time,  Webber  returned  into  the  parifh  of 
Bi/hdpjiawton^  where  his  mafter  Edmund  Sage  ftill  refided, 
und  lived  with  one  Toytes  a  butcher  there,  with  Sage\ 
knowledge,  wha  frequently  converftxi  with  Toytes  while 
Webber  lived  with  him,  but  not  on  tlie  fubjeft  of  his 
apprenticefhip.     After  Webber  had  lived  with  Toytes  three 
months,  he  went  back  to  Sage\  houfe,  and  lived  with 
him  for  a  month,  paying  him  fixpence  a-week  for  hi» 
lodging.     The  Sessions  were  of  opinion,  that  Webber 
had  not  gained  a  fcttiement  in  the  parilh  of  B\J})opftav:ton. 
—Mr.  Clapp  admitted,  that  the  indentures  remained 
uncancelled,  and  in  full  force,  for  that  the  pauper,  being 
under  age,  he  could  not  be  difcharged  from  them  without 
the  conient  of  the  parilh-officcrs  ;  but  contended,  first. 


(«)  This  cafe  is  cited,  St.  James 
Bifhop  Cannings  cr.  St.  John  the 
Baptift,  as  reported  in  Sett.  &  Rem. 
119.  thus:  A.  was  bound  apprentice 
•to  a  butcher  in  C\nnujttr\  lived 
With  bit  father  for  the  firft  fix  yeais, 
and  then  came  and  lived  wi:h  his 
aafter  ap  and  down  for  thiee  quar- 


ters of  ayear.  It  WAS  CBJECTFP, 
that  it  did  not  appear  by  the  crdrr 
that  he  had  lived  forty  days  with  h.t 
mafter.  But  th£  Cocrt  fald,  it 
Is  ftated  that  ^  he  was  up  and  down 
"  three  quarters  of  a  year  with  bis 
<*  mafter  ;*'  fo  rooa  to  mUnJi  b«  wat 
refident  fotty  days. 

that 
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Rbx  «.       that  the  fervice  with  Verney  at  ChitthhamptMy  being  with 

Savdfoad*  the  confent  of  the  original  mafter,  was  a  fervice  under 

the  indentures  ;  and  secondly,  that  he  bad  not  gained 

a  fettlcmcnt  in  Bijhop^tawun^  becaufc  the  originarmafief 

never  confentcd  to  his  fervice  with  Fojtcs  \  and  his  fub- 

fequent  reiidence  for  a  month  in  the  houfe  of  Verne^ 

could  not  be  joined  with  his  former  fervices  to  him,  on 

account  of  the  intervening  fettlementat  ChitiUhampton; 

t*)  Ante.        and  he  cited  jRxx  v.  Fremingion(a)  as  deciiive  of  this  point.'-^ 

Mn.  Fanshaw  as  to  this  laft  point  contended,  that  in 

'Hex  t/.  FremingUn  tlic  quefbon  of  alternate  refidence  was 

never  confidered,  and  tliat  if  any  fervice  continued  all 

did)  and  then  the  pailper  will  be  fettled  in  the  laft  placft 

of  refidence :  that  in  the  cafe  of  fervants,  this  point  had 

(^)  Antci  ptg9  been  fettled  in  Rex  v*  Lowefs  (b)y  and  Rex  v.  HMlland{c) ; 

.477-P^4<9«     and  there  was  no  foundation  for  any  diftindion  as  to 

it)  Ante^  page  alternate  fervice  between  a  fervant  and  an  apprentice.  In 

48o»  pi.  42Z.     the  ftatute  13.  &  14'  Car.  2.  c.  12.  f.  i.  (d)  fervants  and 

u\  Ante  page  ^pp^'^ntices  are  all  claifed  in  the  fame  claufe ;  both  gain 

d<5>  P^  309*    ^  fettlemcnt  by  refidence,  not  by  the  place  where  tlie 

fervice  is  performed.     It  is  not  necefiary  that  the  forty 

daVs  refidence  fhould  be  fucccfilve,  and  this  rule  holds  in 

both  cafes :  there  is  no  difference  in  the  principle,  but 

only  in  the  circumftances  of  the  one  being  a  contraft 

for  years,  and  the  otlier  a  contract  for  a  year. — ^The 

Court  were  of  opinion^  that  the  times  of  fervice  may 

be  coupled  as  well  in  the  cafe  of  an  apprentice  as  of  a 

fervant ;  and  that  upon  this  part  of  the  cafe,  by  con* 

nefting  the  month's  lervice  witli  the  former  fervice  with 

Verneyy  the  pauper  gained  a  fettlement  by  an  inhabitation 

of  forty  days  under  the  indentures  in  Bi/hofftawtofu 

IV.  Cy  THE   PLACE  of  fervice. 

An  aoprentice  +97'  CSfri^ww*//  V.  Bridewell^  Hilary  Term^  IT.  IVill.  J. 
kybeingboond,  -t^-  ^^y*  549- — -^^  who  had  been  educated  in  BrideweX 
and  ferving  in  as  APPRENTICE  to  One  of  the  maflei'S  of  the  faid  hofpi- 
ao  txtrafara^     tal  lu  the  trade  of  hemp-drefjing^  came  to  the  parifh  of 

*^'*^b^^  wnov^  ^^^^^^^^^^^^  ^^  ^^^^^  ^i"?  l*^^'y  ^^  become  chargeable, 
2^  reraov    ^^^  ^^  removed  by  two  juftices  to  Bridewell^  which  i« 

S  C  Carth.  *^"  extraparochial  place. — But  per  Holt^  Chief  Jujtice^ 
^*  ^l  The  juftices  of  peace  have  no  authority  to  fettle  any  pcr- 

S.C.'  Salk.4S6.  fon  in  an  extraparochial  ^hcc ;  for  the  ftatutc  which  gives 
Salk.  487.  them  authority  extends  only  to  the  poor  witliin  parifliw. 
Sett.  A;  Rem.  paHfhes  in  reputation  are  within  the  aft,  but  places  cx- 
Foiey,  oS.  traparochial  are  out  of  the  aft.  And  the  order  of  the 
&e  .!  Boit  pa.  juftices  ^^  quafhcd. 

34*  a%  f  the  appointing  of  ovtrfeers  in  an  extraparochial  place,  in  order  to  wtrranti 
removal.  49^'  ^^' 
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498.  St.  Bride* s  V.  St,  Saviour's,  Hilary  Term,  4.  Annej  An  apprentice 
a.  Salk.  C^^.— 5.  was  bound  apprentice  for  four  years  g-*'"' »  ^^^ii'^- 

of    n  •^•^•^,  ,.       ,  •       /•        '■'^  "  r      Tk   '  i  i   ^    '  V.  nicnt  where  ht 

to  J.  S.  and  lived,  out  the  four  years  at  St.  Bnde  s  with  ^^^.^^5  ^^  |^^ 
him.    y.  S.  was  only  a  lodger,  and  had  no  fettlement  in  forty  days,  au 
St,  Bride* s.-^-^But  THE  CouRT  held  the  apprentice  to  be  though  tha 
well  fettled  in  St.  Bride's ;   for  he  was  not  a  perfon  re-  ^^^1^^^^.  "^^ 
liiovcablc ;  nor  does  his  fettlement  depend  on  his  mailer,  ^^arin^*'^"'^'  * 
as  that  of  a  wife  oti  her  hufbaiid ;  but  he  gains  a  fettlement 
/or  himfclf  within  the  14  Car.  "2.  c.  12.  by  forty  days  j^'^^'^p^^^ 
inhabitation,  and  fo  of  a  hired  ferv^nC.  |;i.  zis. 

499.  TValbourn  v.   All  Saints,  Trinity  Term,  9.  Jnm,  An  apprehtici 
JFoley  150. — The  fingle  queftion 'as  to  this  order  was,  fcall  ga*«o  a  fee-  . 
Whether  if  a  man  be  bound  an  apprentice  where  the  '^«"[*f"' »"  ^^« 
mafter  had  a  ftttlement,  and  his  mafter  and  he  remove,  fg*"^,  tTidaft 
and  he  ferves  five  years  of  his  time  in  the  pariih  Where  forty  days,  »i- 


his  mafter  had  no  fettlement,  the  apprentice  fhall  gain  a  though  hU 

he  parifti  where  he  was  bound  and  ferved  ^^^^  ^^  ■*• 

two  years,  or  where  he  ferVed  the  laft  five  years  ?— Pow-  t^alJ^* 


fettlement  in  the  parifti 


lELL,  Jujiice.  It  matters  not  whether  the  mafter  had  any 
fettlement  of  no ;  the  apprentice  will  certainly  have  a 
fettlement  in  the  parifh  where  he  ferved  the  laft  five 

Jears.  If  a  man  have  a  fettlement,  and  a  perfon  be  bound 
is  apprentice,  and  live  with  him  forty  days,  that  gives 
the  apprentice  a  fettletnent ;  and  if  the  mafter  remove,  and 
have  no  fettlement,  the  laft  pariih  where  he  ferves  his  maf-  . 
tcr  forty  days,  and  his  fervice  is  ended,  that  gains  him  a 
fettlement  in  that  laft  pariih. — Powis,  JuJlice.  This  is  a 
fettled  point ;  and  tliere  is  a  cafe  much  ftronger  than 
this:  as  if  a  man  that  has  a  lodger  take  a  fcrvanr, 
-who  ferves  hirtl  a  year,  that  gives  the  fervant  a  fet- 
tlement in  that  parifli,  though  the  mafter  had  none  him-  « 
fclf. — 'The  oi^deR  or  sessions,  being  to  remove  him 
to  the  parifh  where  lie  Was  bound  and  ferved  two  years, 
was  quafhed  per  totam  Curiam, 

50O-  Rex  V.  St,  Olave*s  Jury^    Eafler  Term,  3.  Geo.  t.  An  apprentiot 
Editor's  A/5S.— Two jufiices  remove  John  Owen  from  whofervetia 
the  parifh  of  S/.  Giles's,  in  the  county  of  Afiddle/ex,  to  the  J"^**  ^* jj^/^^ 
pariih  of  St,  Olave's,  in  the  Old  Jury^  in  London.     The  iher*and  hlT 
Selfions  on  appeal  confirm  the  order,  and  ftate  the  fol-  master  in  a 
lowing  cafe : — The  pauper  John  Owen  was  bound  an  third,  does  iftoc 
apprentice  to  a  man  of  the  name  of  Howard,  who  was  8*'n  «  ^«"'«- 
a  abler,  and  rented  a  ftall  in  the  parifti  of  St.  Ola^'e's,  "*"  "*  ^'^' 
in  the  Old  Jury,  at  ten  pence  a  week.     The  ftall  was 
only  large  enough  to  hold  one  perfon  at  a  time.     The 

Vol.  IL  O  o  apprcntict 


) 
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Rexv.       apprentice  Oweiu  while  his  mafter  was  at  \rork  in  the 
St.  OLAvjts.  ^^^ji^  ^^fgj  ^^  £j.^j^j  jj^  ^j^-^  ftreet,  and  go  of  errands ;  but 

^  when  his  mafter  wasabfent,  he  then  fat  and  worked  ia 

S.C.Foley,! 58.  the  ftall.  Thecobler  lodged  in  the  parilh  of  5/.  Gi/^j;  and 
s.C.  Site.  9c  the  apprentice  lived  witli,  and  fiept  at  tlie  houfe  of  his 
Kcm.  82.  pi.  father,  near  MtU  Eiuly  ,in  the  parifh  of  St,  Mary  Matfe- 
s.C.  I.  Seir.  '^"»  WhhechapeL  The  fcffions  were  of  opinion,  that  the 
Cafes  115.  pi.  pauper  was  fettled  in  St.  Ola^e's^  where  he y^ri/^  under 
iix.  the  indenture. — Mr.  Cohbett  obtained  a  rule  to  fliew 

S.C.  3. Burn's  caufe  why  the  order  of  feffion  (hould  not  be  quaflied. 
y.  chilli! lii,  • — Darnel,  Serjeant^  in  fupport  of  the  order  contended, 
that  it  was  xhtferviccy  and  not  the  re/idence^  which  created 
inhabitancy  \  for  a  perfon  may  be  an  inhabitant  of  a  pa- 
rifli,  without  rcfiding  or  fleeping  in  the  parifh  5  as  if  he 
poHefs  lands  in   one  pariQi>   but  live   in  another,  he 
may  be  rated  in  it  as  an  inhabitant  of  the  pariih  where 
the  lands  lie,  to  the  repairs  of  the  church.     The  fettle- 
raent  is  given  in  confideration  of  the  benefit  which  the 
parifh  derives  from  the  employment  of  the  apprentice, 
and  that  benefit  can  only  accrue  in,tlie  parifli  where 
t«>S€dvid«      ^^^  fervicc  is  performed  {a)  ;  and  he  compared  it  to  the 
Rexv.  Charles, cafe  of  a  fervant  who  is  hired  to  a  fojourner,  who  gains 
Trinity,  \%.      a  fettlemcnt  where  h.^  femes ^  though  the  mafter  is  no  in- 
Oto.  3.  ia  the  habitant  of  the  parifh :  the  fervice  is  open  and  notorious 
S^fca^r''^^  all  the  parifh,  his  lodging  is  private,  and  may  be  by 
^i^  '      '         Health.— Par ICER.,  Chief  Juffice,     The    cobler  is  cer- 
tainly not  an  inhabitant  by  virtue  of  his  flail :  \\t.  is  not 
fuch  a  refiant  as  may  be  fummoned  to  attend  th»  court 
leet;  for  if  a  houfe  fland  in  two  leets,  the  owner  is  only 
refiant  in  that  where  his  bed  Aand$.     It.  is  true,  that  a 
man  may  be  charged  to  many  parochial  contributions, 
though  he  is  not  aftually  inhabiting  the  parifh;  hot  a 
•    man  cannot  gain  a  fettlcment  without  being  an  inhabi- 
tant.   This  cafe  is  not  like  that  of  a  fervant  hired  to  a 
fojourner,  for  a  fojourner  is  an  inhabitant.  A  porterply- 
ing  at  the  corner  of  a  flreet,  might  as  well  give  an  ap- 
prentice a  fettlement  in  the  parifh  where  he  plies.    It 
does  not  appear  to  me  that  thjs  pauper  can  gain  a  fettlc- 
ment in  either  thefe  three  parifhes ;  and  P£Ji  totam 
CURIAM^  the  order  was  quafned  (b). 

{b)  Mr.  Burn  fays,  ^*  This  cafe  be  occupier  infeveral  pariiHfs  in  the 

ieemeth  to  Aand  alone,  and  by  the  day-time,  bat  his  home  knd  habitt- 

analopry  of  the  other  cafe  with  ref-  tion  feemt  to  be  where  he  dnwi  ta 

peA  both  to  apprentices  and  fer»  at  night*'     See>  tba   cafe  of  Sl« 

vants,  itfeemeth  that  thecobler*B  ap-  John  Baptifi  Vk  Sc«  Jamei,  and  tbt 

prentice  gamed  a  fettlement  in  the  following,  cafes^    which   appear  to 

ptrilh  where  he  l<»dged  1  a  man  may  wamnc  Ifx.  Bur»'s  opinion. 

SOI*  St. 
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501.     St.  Mary  Colechitrch  v.   Radcltffe,  Trinity  Term,  An  appreottc* 
3.  Gep.  1.    Editor's  MSS.— The  paupct  John  ^^^«^^«  ^^^j/^*''^?" 
was  bound  an  apprentice   to  Jofepb  Smith,  a  feafanng  barftrvet  hfs* 
mant  znd  ferved  him  for  a  quarter  of  a  year  at  his  houfe  m^aeron  rhort, 
in  St.  Mary  CoUchurch,  in  the  dav-time ;  but  lay  everv  <ioc*  not  gain  « 
night  on  board  his  maftcr's  fliip  "in  the  parifh  of  Racf-  ^*!J^*'"f"* 
tliffe.    The  Sessions  conceiving  the  fcttlemcnt  to  be     •*''*'•  ^^"^^ 
where /feyirtf/V^  was,  remove  him  to  the  parilh  of  St. 
Mary  Co&fAtrrrA.— CoRBETT,   Strjeanty    upon   the  ail-  S.  C.  Stn.  6o» 
thority    of   Thi    CobUr's  Cafe,    moved    to  ouafli    the  s.  C.  i .  Self, 
order. — By  the  Court  1    The  words  of  the  Itatute  are,  ^*^-  '*3>  P*^ 
**  If  any  pcrfon  (hall  be  bound  an  apprentice,  and  in-  §.  c.  Sett,  and 
"  habit  in  any  parifli,"  &c.     The  queftion  therefore  is,  Rem.  81.  pi.   ' 
Whether  the  pauper  was  an  inhabitant  of  the  parifh  of  5/.  105- 
MaryColicburchf  for  this  fpccies  of  fettlement  arifes  from  I'^'y^^^'^^^^ 
inhabitancy :  now  a  man  can  only  be  faid  to  inhabit  the    '  *     ^  **^* 
place  in  which  he  lies,  or  where  he  lodges.     But  in  this 
Cafe  there  is  certainly  no  inhabitancy.— Parker,  Chief 
Jujiice.     It  .is  only  ftated  in  the  cafe  that  helodgcd  on 
Doard  the  fhip  ;  but  if  it  had  appeared  that  he  went  on 
board  the  fhip  to  watch,  and  do  fervice  on  board  for  his 
mafter,  as  to  take  care  that  the  goods  were  not  embez-* 
ricd,  that  would  make  a  fettlement  [a) :  and  to  tliis  W  See  Rex  ^4 
opinion    Pratt,    Juftice.  affented.     The    order    was  ^'  Gcorgc*g, 

S02.  Anonymous,  Hilary  Term^  lO.  Geo.  1. 1.  S^.  Cafes  '^^^^^\ 
279.—^.  was  bound  an  apprentice  to  a  cooper  for  fcven  I^«^cJ"re*fidef 
y«ir8 ;  but  for  the  fpace  of  fix  years  of  his  apprentice-  for  the  laft  for- 
fhip,  he  lived  with  his  father  at  a  fmall  diflance  from  the  ty  days  (hail  be 
habitation  of  his  mafler.     In  the  feventh  year  he  came  «*»epl«ccof  W» 
to  live  with  his  mafler,  and,  in  the  words  of  the  order,  ^•'*****«^** 
**  continued  to  flay  with  his  faid  mafler  for  three  quar- 
'*  ters  of  a  year  together."    THfi  Question  was,  If 
he  had  gained  a  fettlement  in  the  parifh  where  the  mafler 
lived  ? — By  the  Court.     This  is  a  good  fettlement  at 
the  maflcr's  place  of  abode ;  for  the  law  will  intend  he 
Continued  without  intermif&on  all  the  time  where  hii 
mafler  inhabited. 

appreotioi 
fenres  bit 
inoM 
,      ,  pari(h,  and 

Boards  and  lodges  with  hit  father  in  another,  although  paid  for  by  the  malltr,  and  in 
F^rfuance  of  t  coTcnant  in  the  indenture,  does  not  gain  a  fettlement  in  the  mafter*i  parilh* 

(})  Vldt  the  cafe  of  Burton  Brad-    poll,  page  5651  pi.  506.  and  Rex  v/ 
^k   V.   Bothenhampton»    Eafter    Spotland^  poft.  feftiea  vii. 
^•nui  5.  Geo,  3.  Burr.  S.  C.  43 1. 

Oo  a  riiK 
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St.  John  Bat-  rifh  of  St.  Jame^^  in  B'ljhff  i  Cannings,    The  fcdions,  cm 
TisT  V,  Sr.   appeal,  qualh  the  order,  and  ftate,  inter  aila^  That  J(fe^ 
jAMts.        li  arren  was,  by  an  indenture  executed  two  years  after 
-  the  date  thereof,    bound  an  apprentice  to   jchn  Fow- 

h.c.L^/R»'!  '^^^  hcficr,  in  the  parifh  of  St.  Joke's:  that  in  pur- 
ij-x.  '    fuance  of  the  faid  indenture,  jfojfpi^  fFarren  began  to 

5.  c.  Sett,  and  fcivc  him  the  faid  PowelU  in  his  open  (hop  in  the  faid 
Rem.  118.  jii.  parij}^  Qf  ,V/.  Johns^  but  had  (purfuant  to  a  covenant  in 
s^c  Fort. -11.  ^^-^  indenture)  his  meat,  drink,  waifaing,  and  lodg- 
s.  c.s.  Mod.  *  ing  (11),  during  all  the  time  with  his  fatlier  in  the  parifh 
tSj.  of  St,  Jamesy  other  than  market-days  and    Saturdaysi 

when  he  received  his  meat  and  drink  with  his  maftcr  in 
5/.  Johnsy  but  that  he  never  lodged  one  night  with  his 
faid  mailer  or  clfewhcre  in  the  parifh  of  St,  John^s  during 
the  faid  apprenticcfhip  \  and  that  his  mafter,  purfuant  to 
another  covenant  in  the  indenture,  paid  the  father  haJf- 
a-crown  a  week  in  lieu  of  and  in  coniideration  for  bis 
maintenance  and  lodging  as  afotefaid. — FoRTEscuEand 
RAYMOND,7i//?/Vri  (Pratt  ahfente  and  Powis  dubitante) 
quaflied  the  order  of  fellions,  becaufe  binding  an  ap- 
prentice and  ferving  will  not  make  a  fcttlcment;  but 
the  fettlement  muft  be  by  iniiabiting,  which  cannot  be 
but  when  the  party  lodges  for  forty  da-ys. 

An  apprcntics  504.  Stoke  Fleming  V,  Berry  Pomroy^  Hilary  Term,  I. 
gajn» a  fettle-  Geo.  2.  Editor's  MSS, — The  faft  fpecially  dated  in  the 
ment  where  order  was,  That  jfnne  Elforel^  a  poor  child,  in  the  pariili 
u/fony  dlysi  ^f^'^*^  Fleming^  was  bound  an  apprentice  to  Sarah  Per- 
though  his  -  0'»  ^^^  *^s  *  iijttied  inhabitant  and  owner  of  fome  landsf 
mnfter  had  no  in  •  ihc  faid  parifh.  The  pauper  ferved  there  for  two 
fcttiemsntinthe  years;  and  then  removed  with  her  miflrefs  from  the  pa- 
P***'^*   .  rifh  of  Stoke  Fleming  into   the  parifh  of  Berry  Pmroy, 

S.  C.  Sett,  and  where  the  faid  Sarah  Perry  lived  wkh  iKr  fon,  andln 
Rem.  65.  this  lafl  parifh  the  pauper  ferved  her  miflrefs  the  refk  of 
Caf«  *8S?ci  *^^  apprenticcfhip.  But  the  faid  Sarah  Perry^  being  a 
jj.  '  '  *  pcrfon  of  ability,  gained  no  fettlement  in  the  parifh  of 
S.  C.  Poltj  Berry  Pomroy,  The  feiTions  were  of  opinion  that  tlic 
>5*«  pauper  had  gained  a  fettlement  in  Berry  Pomroy^  although 

her  miflrefs  had  gained  no  fettlement  there.     On  a  rule 
to  fhew  caufc  why  the  order  of  feffions  ihould  not  be 

aoafhed,  it  was  contended  in  fupport  of  the  order,  that 
le  fettlement  gained  by  an  apprentice  under  tlie  tnden- 

(fl)  Tn  the  report  of  this  cafe  Sett,  in  S.  C.  Fortcfcue,  311.  it  if  USA 

and  Rem.    118.   p!.   159.  tt  feems  the  Ccurt  held,  that  the  apprentice 

that  thii  covenant  was  introduced  to  wns  fettled  in  the  parifti  where  tie 

accommodate  the  mafter,  he  having  had  lodged.     i|J».  therefore  the  cafu 

hut  afm^tl  houfe  ;  hut  no  fuch  oir-  of  Rex  v,  St.  Olave^s,  ante,  pa^e  561, 

cwmAance  appears  in  the  order;  which  pi  500.  and  St.  Mary  Cokchurchv. 

U recited  nurbntiml.  Mod.  285. ;  and  Rzdciif:;,  ante,  page  563.  pi.  ^'^i* 

ture 
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ture  is  gained  in  his  own  right,  and  not  in  right  of  the  St©ki  Firm- 
maftcr ;  as  in  the  cafe  of  parent  and  child,  and  therefore  >'*<'»  "v-  ^»*- 
may  have  a  fettlement  in  a  place  where  the  mafter  has    *^   ^m«^o^» 
none. — Belfield,  Serjeant^  againftthc  order,  urged,  that 
by  the  words  of  the  3.  U^iii.  and  Mary,  c.  11.  f.  8.  the 
binding  and  inhabitancy  muft  be  in  the  fame  place ;  tliat 
an  apprentice  cannot  during  the  apprenticclhip  do  any 
aft  to  gain  a  fettlement  for  himfclf  (^\  and  therefore  (-«)  SetBoc. 
his  fettlement  under  the  indenture  muft  depend  on  the  *^'"s'^on,  v. 
fettlement  of  the  matter;     and    thai   this  is  not  like  ^1)^'^ p" p^^ 
the  cafe  of  a  hired  fervant,  who  may  gain  a  fettlement  in  page  370,  pi, 
aplacc  where  the  mafter  has  none. — Parker,  Cb  efjuf-  509. 
iu€.     It  is  admitted  that  a  hired  fervant  mav  gain  a  fet- 
tlement in  a  parilh  by  fervice,  though  not  hired  in  *he 
parifh.     The  words  of  the  claufe   refpcfting  appren- 
tices  arc  altogether  as  ftrong  as  thofe  relating  to  fer- 
vants.     I  think  therefore  that  there  is  no  difference.— 
And  it  was  held  per  totam  curiam,  that  the  pau- 
per,  though   not  bound  in    the  parilh   of  Berry  Pom-^ 
rey,  was  fettled  there  by  inhabiting  with  and  ferving  her 
miftrefs  in  that  parifh  the  laft  forty  days. 

505.  Hex.  V.  St,  Peter's  on  the  Hill,  Hilary  Term,  l\.„ 
Geo.  2.  AJSS.—fVdliam  Jaekfon  had  gained  a  fettlement  Jf  *"  "''P^'"' 


ferv0  itl  one 


at  St.  Maryy  by  a  hiring  and  fervice,  and  after  was  bound  pijce  and  rtjid$ 
an  apprentice  in  5/.  Peter* s  on  the  Hilly  in  Chejler^  to  «  another,  h« 
a  carpenter  for  feven  years;  two  of  which  \\tferved  in  ?*•"*«  tf^^xXt* 
St.  Peter' Sy  but  during  thofe  two  years  he  livedo  eat,  and  "JI^c  where  ho 
lodged  at  night,  with  his  mother  in  the  parilh  of  St.  Olave.  {^dcs, 
—Lee,  Chief  Juftice.     There  is  a  diftinftion  in  this  cafe 
between  apprentices  iind  fcr^'ants.     The  ftatutc  is,  that 
APPRENTICES  gain  a  fettlement  by  Binding  and  inhabiting,         ^^'  "®*^ 
not  by  Binding  and  fervice.     But  servants  gain  a  fettle- 
ment by  hiring  and  fervice^  without  regard  to  inhabiting. 
The  cafe  of  Rex  v.  St.  John  in  Devizes  feems  to  me  a 
very  odd  determination  {b) ;  all  the  cafes  i  am  acquainted  f^  Triniiy 
with  being  to  the  contrary,  as  St.  Mary  Colechurch  v.  Teriii,io.Cco.i. 
RadcUffe^  Rex  v.  Graveney.-^Thc  order  removing  the 
pauper  from  St.  Olave'* s  to  5/,  Mary  was  affirmed  {c). 

505.   Rex  V.  Burton  Bradjlock,  Eajler  Term^  5.  Geo.  3.  An  apprentice 
Burr.  S,  C.  531. — yames  Capon  being  fettled  at  Beami/if^r  to  the  aptiin 
\n  Dorfet/hire  yr^i^y  by    indenture    dated    28th    March,  ^^^^'^"^^ 
I7S4,  bound  apprentice  to  John  Miller  of  Bridport  in  f^'^^^J^^^ 

^rd  while  the  (hip  is  lyin;  in  ber  harbour  gains  a  fettlement  in  the  parl(h  within  «M^ 
the  harbour  liet.    - 

(()  See  the  cafe  of  Rex  v.  Craveney,  rtferred  to  In  this  cafe^  antei  «n4 
-M%  Cal|iec<}l>ab(ervatio  ts  thereon,  QM.  55,  notU. 

O  o  3  .  the 
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R«x  ».      th^  county  of  Dorfit^   then  owner  of  a  fhip  called  Thi 
Bff«TOK      John  and  Samuel^  to  fcrvc  him  as  an  apprentice,  and  to 
8»AirtTQCK.  jgarn  navigation  and  the  art  of  a  failor,  for  the  terra  of 
fcyen  years :  and  the  faid  yames  Capon  did,  imrnediately 
after  the  executing  tl)e  faid  indenture,  enter  on  boar4 
the  faid  (hip,  and  did  there  fervc  the  faid  John  MtlUr 
for  the  faid  term,  as  fuch  .apprentice.    The  faid  ihip^ 
during  alFthc  time  of  the  faid  apprenticefhip,  was  tvs^^ 
ployed  in  a  coafting-trade  from  a  place  called  Bridpor^i- 
Harbour  in  the  faid  county  of  Dorfit  to  many  other 
ports.:  and  during  all  that  time,  tlie  faid  harbour  was, 
and  was  considered  by  the  capts^n  and  failors  of  the  Ihip 
as  the  proper  home  of  the  fhip,  and  where  (he  returned 
at  the  end  of  every  voyage,  and  always  took  her  depart 
ture  from  tlience  in  the  fcvcral  voyages  that  (he  ma<k. 
During  the  faid  time,  the  faid  fhip  was  many  times  in 
Bridport-Harhour  \   fometimes    for  a    fortnight,  fome* 
times   a  month,    and    fometimes    two  months,    at  4 
•  time ;  but  never  in  any  other  port,  harbour,  or  place  for 
more  than  a  month  at  a  time.     On  the  7th  day  of  jD#- 
cember   1 760,  the  faid  (hip  arrived  in  the  faid  harboar 
palled  Brid^  or t- Harbour^  and  continued  there  till  the22d 
of  January  1761,  being  more  than  forty  days ;  during 
which  time   the  faid  Jame%  Cofon  rcfidcd  lodged  an4 
feived    * Uller  his  mafter,  as  his  apprentice,  pn  board 
the  iaid-lhip,  and  to  take  care  thereof  and  of  his  matter's 
goo(;is  therein  ,  it  being  his  b aiiriefs,  as  M:ler*s  appren- 
tice, to  take  caie  of  and  Iccure  the  goods  on  board  the 
faid  Ihip,  and  to  prevent  their  being  flolen  or  embez^ 
jsled.     And  the  faid  fhip  wa^  never  in  any  otber.place  or 
port  forty  days,  after  that  time.     On  the   nth  day  of 
Match  Jj6i,  the  faid  fhjp  again  returned  to  Briatori' 
Jiarbour^  and  ftayed  there  till  after  the  28th  day  or  the 
fame  month  ;  on  which  day  the  faid  apprenticefhip  ex- 
pired :  and  during  that  time  the  faid  James  Capon  refid^ 
ed  lodged  and  ferved  AI tiler ^  as  his  apprentice,  on  board 
the  faid  fhip,  to  take  care  thereof  and  of  the  goods  there- 
in.    Bridport' Harbour  is  a  bafon  within  the  faid  parifh 
of  Burton- Br anjtock^  which  about  twenty  years- ago,  in 
purfuance  of  an  aft  of  Parliament  made  in  the  jith  year 
of  his  laie  Majefty  King  George  the  Second,  was  dug 
.   ^  ^d  made  on  a  piece  of  land  lying  within  the  faid  parifb 

pi  Burton- Br adjiock,  and  part  of  the  manor  of  Burtoit' 
Bradftocky  and  which  then  bj?longed  to  Mr.  George  Pitf , 
(of  whom  the  fajd  piece  of  land  was  purchafed) :  and 
at  the  time  when  the  faid  bafon  was  made,  a  cut  was  ai- 
fo  made  through  the  I^nd  which  then  lay  between  the 
faid  place  where  the  bafon  was  made,  ^id  the  fea,  tol«t 
th^  fea  pp  to  the  bafon  ^  through  which  cut,  fl^ips  fail 

into 
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into  the  faid  bafon.  Since  the  expiration  of  the  Rex  v. 
faid  apprenticefiiip,  the  faid  James  Capon  married  Chrif-  ^  Kuhton 
tian  his  prcfcnt  wife;    iand  has  gained  no  fettlernent>  "' 

favc  as  aforcfaid. — Lord  Mansfield.  There  do 
not  appear  to  be  any  former  determinations  on  this  fub- 
jcft.  Therefore,  as  we  (hall  gain  nothing  by  looking 
-for  them,  we  may  as  well  make  an  end  of  the  matter  now. 
Laying  in  a  parifh  i«  the  fame,  whether  it  be  on  board  a 
fhip,  or  on  land.  Cafual  relidenccs,  or  accidental  in- 
habitancies,  arc  out  of  the  prefent  cafe.  This  harbour 
or  bafon  is  ftated  to  be  the  proper  home  of  the  fhip ; 
and  to  be  within  the  parifh  of  Burton- Br adftock\  and 
the  fcrvicc  was,  honafide^^  without  any  pretence  of  coUu- 
fion,  performed  in  that  parifh.  Therefore  there  feeras 
to  be  no  material  difference  between  this  cafe  and  the  or- 
dinary cafes  of  gaining  fettlements  in  parifhes  by  ap- 
-prenticefliip. — Mr.  Justice  Wilmot  faid,  he  faw  the 
inconvenience  that  it  had  been  hinted  might  happen  to 
this  little  iparitti^of  Burton-Brad/locky  to  the  advantage  of 
the  town  of  Bridporu  But  that  inconvenience  cannot 
alter  the  law :  the  afts  of  Parliament  muft  be  purfued 
in  what  they  have  cxprefsly  direfled;  though  a  par- 
ticular-  paridi  may  be  incommoded.  Settlements  are 
iuppofed  in  law  to  be  indifferent  to  paupers ;  though 
•they  are  often,  in  faft,  defirous  of  one,  in  preference  to 
another.  Thefe  laws  muft  be  conftrued  according  to 
the  intention  of  them :  and  the  circumftances  of  things 
at  the  time  of  enafting  them  ought  to  be  taken  into'^ 
confideration.  Now  before  thefe  afts  no  perfon  coui4 
be  removed  from  his  or  her  refidence,  though  it  had 
been  of  ever  fo  fhort  a  date.  Then  a  refidence  for  forty 
days  was  fixed  upon  as  requifite  to  eftablilh  a  fettlement, 
Thefirft  feftion  of  13.  &  14.  Car.  2.  c.  12.  gives  power  to 
the  two  juftices,  upon  complaint  made  by  the  church- 
wardens or  ovcrfeers  to  any  juftice  of  peace,  within  for- 
ty days  after  any  poor  perfon *s  coming  to  fettle  in  any 
tenement  under  the  yearly  value  of  lol.  by  warrant  to 
remove  them.  This  claufe  excepts  only  perfons  renting 
fueh  tenements :  other  perfons  were  removeable,  upon 
complaint  made  within  forty  days,  unlefs  they  fhould 
give  fecurity  for  the  difcharge  of  the  parifli.  But  whi- 
ther were  they  to  be  removed  ?  They  were  to  be  remov- 
ed **  to  fuch  parifti  or  place  where  they  had  been  laft  le- 
**  gaily  fettled,  either  as  natives,  houfeholders,  fojour- 
**  ners,  apprentices,  or  fervants,  for  the  fpace  of  forty 
«*  days.**  Then  the  I.  T^f.  I.e.  17.  f.  3.  directs,  "that  the 
♦•  forty  days  continuance  intended  by  13.  &  14.  Car.  2^ 
♦*  to  make  a  fettlement,  fhall  be  accounted  from  the  time 
♦*'  of  delivery  of  a  notice  in  writing,  &c.'*    Then  the  3.  • 

Oq4  &4. 
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R«x  p.       4c ^,  /S^V/.  &  A/flrry,  c.  II.  fca.  3.  dircds,  **  fliat the fcrtjr 

E»^' s*^'*      "  ^^X^  ^^^'  ^  accounted  from  the  publication  of  fuch 
ApsTwc*.    **  notice  in  writing  fo  delivered:"    and  the  8th  feftion 
cnaSs,  "^'hat  if  any  pcrfon  Ihall  be  bound  an  apprentice 
by  indenture,  and  inhabit  in  any  town  or  parilh»  fuch 
binding  and  inhabitation  ihall  be  adjudged  a  good  fct- 
**  ticment,  though  no  fuch  notice  in  writing  be  deliver* 
**  ed  and  publiilhed."     So  that  an  apprentice  by  inden- 
ture inhabiting  in  a  pariQi,  gains  a  Icttiement  therein. 
Now  here  the  harbour  is  ftated  to  be  "  the  proper  home 
"  of  the  fhip>  and  confidered  as  fuch:  and  it  is  cxprcfs- 
•*  Jy  ilated  to  be  within  the  parifti  of  Burton  Bradjiock.^* 
Therefore  this  cafe  is  within  the  common  cafe,  as  it  ap- 

{>cars  to  me.     If  the  apprentice  had  lain  in  a  houfe  at 
and  within  this  parifii,  it  had  been  no  qucftion :  the 
apprentice  had  then  been  undoubtedly    fettled  there  ; 
though   the  raafter  had  lived  in  another  parifh.     And 
here  Burtan-Bradjiock  had  as  much  benefit  from  the  ap- 
prentice's labour,  as  if  he  had  lain  there  by  night  in  a 
cot  upon  land.    Therefore  the  apprentice's  fettlcment  is 
clearly  in  Burtcn-  Bradjiock.     We  muft  take  the  law  as 
we  find  it :  we  cannot  alter  it,  from  any  apprehended 
inconvenience  to  a  particular  parifh— —Mr.  Justice 
Yaies  concurred  that  the  fettlement  was  in   Burton- 
BradfiocL  And  he  faid,  that  the  aft  of  13.  &  14.  Car.  2.  c, 
12.  does  not  apply  to  the  prefent  cafe  ;  nor  do  the  cafes 
about  cafual  refidence.     This  is  nothing  like  flroiling  as 
a  vagabond  from  pariih  to  parifh.     This  place  was  the 
proper  home  of  the  fliip  :  it  is  not  a  cafual  ixfidence.or 
an  accidental  inhabiting.  It  is  exprefsly  ftated,  **  that  this 
^*  harbour  was,  and  wasconfidcred  as.  the  proper  home  of 
^'  the  (hip."  So  that  the  cafes  about  cafual  refidcnces  ar«r 
pot  at  all  like  the  prefent  cafe.     And  this  harbour  or  ba- 
ibn  is  exprefsly  ftated  to  be  '^  wjthin  the  parifti  of  B«r- 
tori'BrgdftDcky — MR.JusTicj;AsT6KConcuried;andob* 
ferved,  tnat  the  itatute  of  13.  &  14.  Car,  2.  c.  12.  was  made 
to  reftrain  the  migrations  of  idle  vagabond  pecqple  froix) 
parifh  to  parifh,  and  for  removing  them  back  to  their 
own  former  paiilh.     He  faid,    he  thought  that   mere 
watching  on  board  a  ihip  was  not  a  refidence  fufficient  to 
gain  afcttlemen'  wjihin  3.  fie  4.  Wdi,  li Mary^t*  11.  Nor 
will  a  ve^el,  In  itanfttu^  accidentally  flopping  at  a  port  to 
j-epair  a  leak,  or  take  in  water,  or  any  fuch  cafual  occa-* 
fion,  gain  a  fettlcment  to  the  fjiilors  on  board.     But  this 
was  the  proper  home  of  the  fhip :  it  is  exprefsly  and  cir- 
cumftantially  fo  ftated.     And  this  home  of  the  fliip  i^ 
ftated  to  be  within  this  parifh  of  Burtcfi^Bradjtock.     A 
C2f\xdl  inhabitancy  only  ^o  watch  ^  (brp  (whicli  I  ftioulcj 

thinly 
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think  will  not  gain  a  fcttlemcnt)  is  very  difFercnt  from  an  r«x  «, 
apprenticefliip  fervcd  on  board  it  at  its  proper  home.  Button 
— Per  Cur.  Orders  affirmed:  and  the  rule  difchargcd.   BkAj>iT©cK, 

• 

507.     Rex  V,  Caflleton^  Mich.  Term^    7.  Geo.  3.   Burr.  An  ipprcnticc 
5.  C.  569. — The  pauper  John  Holrold  was,  by  indenture  who  marnes 


his  mafter  in  Cajileton  for  four  years  and  an  half;  and  then  aeeps  ■-Dightt 
married  a  woman  who  lived  in  Hundersfield.     After  fuch  «n  a  different 
marriage,  the  apprentice  (the  pauper)  worked  and  diet-  P*"*»  F^w** 
cd  all  along  with  his  mafter  in  Cajileton  in  the  day-time,  ^|^^S\od«t 
where  hjs  mailer  lived,  lodged,  and  carried  on  his  trade:  the  JaA  Uxtj 
but  the  pauper  lodged  at  nights  with  his  wife  at  her  fa-  days, 
ther's  houfe  in  Hundenficld^  until  the  expiration  of  the 
apprenticefliip,  which  was  about  two  years  and  an  half 
from  the  time  of  his  marriage.     Rig^y  the   mafter  was 
acquainted  with  the  intended  marriage  of  his  faid  ap-  1. 

prentice,  and  did  not  take  any  advantage  of  the  cove-» 
nant  in  the  faid  indenture,  fo  as  to  vacate  the  fame;  nor 
did  he,  before  the  folemnization  thereof,  or  at  any  time 
aftervfards,  find  fault  with  his  apprentice  for  fo  doing. 
The  mafter  was  not  aiked  nor  did  give  leave  to  his  ap- 

1)rentice  to  lodge  in  Hunder afield \  thougli  he  knew  he 
odgcd  there,  with  his  wife,  at  her  father's  houfe.,— The 
C^ESTIOK  was,  Whether  the  place  where  the  apprentice 
Jodgcd  at  nights  was  not  the  legal  place  of  his  fettlement  ? 
And  it  being  agreed  by  Mr.  Dunning,  who  was  to  con- 
tend on  the  other  fide,  and  confirmed  by  Lord  Mans- 
field, that  the  place  where  an  apprentice  lies  is  the  place 
of  his  fettlement,  the  original  order,  adjudging  the  pau- 
per's fettlement  to  be  at  Hundersfieldy  was  affirmed. 

508.   Rex  V.   Chicky  TrinUy  Term,,  I4.  Geo.  3.   Burr^  An  app»«mTee 
S.  C.  782. — John  Harry  of  fVrexhamy  Hater,  was  bound  an  ^w^*"  ^^y 
apprentice  by  indenture  for  three  years,  without  any  ^?^**  ***!*  h^^*"' 
Confideration,  to  Thomas  Tamerlane^  of  IVrexhamy  flatcr.  g^,'^  J*^h  th« 
He  ferved  under  the  indenture  nine  months.  His  mader  confent  of  hit 
died.  He  continued  a  fortnight  with  the  widow  to  com-  miftref*  bcfent 
pletc  the  work  unfinilhcd  by  his  mafter.     The  mhlrefs  »<*'«»«» rt««»<«. 
afterwards,  having  no  employment  for  him  or  any  other  ^^^  ^^^^  ^ 
workmen,  told  him  that  he  muft  not  flay  with  her,  and  without  any 
that  he  was  at  liberty  fo  go  where  he  thought  proper*  particoUr 
He  and  other  workmen  quitted  her  ;  but  he  apprehend-  •r««mcnt»  or 
rd  that  his  miftrefs  had  a  right  to  caH  him  back  to  finilh  '^.  'n^««"^« 

°  being  deliver«4 

Up*    He  gains  a  rettlement  in  tbt  fUft  where  ihe  mafitr  lived  {  for  he  was  nufUr  Jtr^mm 
W  •ffP'Ufi  to  hi8/?|ibf r, 

bis 


sr^ 
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»Fx  V.  his  apprenticefhip.  On  parting  with  his  miflrcfs,  h« 
Chics.  toW  her  that  he  was  going  to  his  father,  who  was  a  flatcf. 
There  was  no  particular  agreement  between  his  father, 
and  his  miftrefs  to  his  knowledge,  nor  were  the  indent 
Cures  delivered  up.  His  father  lived  in  the  parilh  of 
Chick ;  and  he  (Continued  with  him  for  two  or  three 
years. — The  Court  held  the  fettlement  to  be  in  U^nx*- 
ham^  for  it  fufficiently  appeared  that  he  ferved  forty  days 
as  an  apprentice  in  that  parilTi,  and  therefore  his  feitk-* 
mcnt  remained  there. 


V.  Of  iffchar^'tng  the  indentures. 


White  rnrfen^  ^qq,  Buchngton  vi  Sheptm  Bechampj  Eafter  Term, 
T'\l^x^tlZ  'O.  ^>^.  I.  4/W.— Two  jufliccs  removed  Richard  Allen 
not  gain  a  f.'t-  from  the  parifh  of  Shepton  Bechamp  to  the  parilh  oi  Buck* 
iF€rT>tnt  hy  hir-  ington,  in  the  county  of  Somrrfet.  The  feiHons,  on  appeal, 
in?  and  fervice,  confirm  theorder,  and  ftate  the  following  cafe':  1  he  pauper 
^'^^"^hafbe-  ^^^^^^  ^^^^'^  w^^  bound  an  apprentice  at  twelve  years  of 
exric  b>»nkrupi  ^g^  ^^  7^^  ^^^y  ^f  Bucklngtoti ;  where  he  ferved  and  in- 
*nd  ahfcondcd,  habited  With  his  mafter  for  two  years.  Soon  afterwards 
lor  hcis.not  John  Cary  became  a  bankrupt;  upon  which  jUlen^i  with- 
Jmijurrs.  ^^  ^jj^  direftion  or  confent  of  Cary^  hired  himfelf  as  a 

KfTp,  '17.  pi.  ^^J"^^*"*^  f^^  ^  y^^r  to  Jo/Aua  Glover  of  Shepton  Bechampj 
,^-.'  and  ferved  him  accordingly  in  the  faid  parifli  for  two 

5;.  c.  LA.  Ray.  years.  During  this  fervice  in  Shepton  Bechamp^  the  term 
»35^'  of  his  apprenticelliip  expired,  and  John  Cary  delivered  up 

\  C  !*^Seif  *'  ^^^  indenture  to  his  mafter  JoJhitaGlover  —The  Court 
C'af.  Z78  ^f  King's  Bench  were  unanimoufly  of  opinion,  that  At- 

S.  c,  s.  Mod.  len  gained  no  fettlement  by  his  fervice  in  Shepton  Bechamp ; 
«?<•  ,  for  the  bankruptcy  of  the  mafter  did  not  difcharge  the 
*  r*  p^^V'.^^'*  apprentice  from  his  indentures, and  therefore,  not  being 
*'  *^'*^^'  fuijuris^  he  could  not  hire  himfelf  without  his  mafter*a 
SAeV.cxv.  confent.  The  contraft  with  G/over  wzs  unlawful;  he 
Auiirev,  Hilary  was  not  in  a  capacity  to  be  hired  as  a  fervant,  and  could 
T^rn>,3i.Gcc.2  ^^^  ^j,^  ^  fettlement  in  the  parilh  of  Shepton  Bechamp; 
V-l'  liKir,    ^^^'^  ^'^^  fettlement  is  in  the  parifh  of  Buckington,  where  he 

lived  and  ierved  his  mafter  under  the  indentures  forty 

days  (rt). 

•(.'s)  Tt  docs  not  cVarly  appear  In  '*  wards,  if  it  fhotild  betoofccdnn  af 

sny  ot  the  reports  of  tl.if  cafe,  whe*  «  z  Juhftfu^nt  «o»/«ft/,  wvU  do;  make 

I  her  ihc  indentures  were  dilivcrcd  up  "  bis  letting  himfelf  good  fo  as  i« 

before  or  after  tlic  operation  of  the  "  pain  a  fctUemcnt  in  Shepton  Bc" 

apprenticelliip  J    but  in   S.  C.  Ld.  *^  champ  ^  hv  hit  ing  an  J  firvia  vith 

Jlay.  i;^52.  it  i&  faid,  •*  the  ina««r*»  «•  J^ua  Glwer.""     Set  aUb  S.  C, 

^<  iitJItverlns  up  the  Indenture  after*  t.  ^i^*Q9X.  ijt^  Fort,  3*1^ 


^?*»  ir*'  5 '2* 
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510.  JRm  v.  St.  Mary  Kallender^  Trinity  Term^  2i.  &  An  apprentibe . 
22.  Geo.  2.  Burr.  S.  C.  274.— The  p;?upcr,   John  Mies,  '1^^''^^^^^; 
was  bound  by  indenture  an  apprentice  for  feven  years^  ^Sttr^k^aMcc* 
to  John  Gregory  of  St.  Michael's  pariftl ;  and,  under  that  ©f  five  years, 
indenture,  lived  with  the  faid  John  Gregory,  and  ferved  in  the mafttr,  with 
St.  MichaePs  for  five  years  ;  and  at  the  end  of  the  five  «hc  apprentice's 
years  left  his  faid  raafter  ;    and  the  indentures  were  ex-  vcrs^"^r\ftc*in 
changed  between  the  mafter  and  the  apprentice's  father,  dentHre*  to  hi» 
by  confent  of  the  apprentice.     And  about  one  year  af-  father;  and  af- 
terwards^  the  fatlier  of  the  faid  John  Miles  contracted  witji  '««•  ^^  interval 
miliam  Stockdale  oiTwyford  for  binding  the  faid  7<^>^«  ff^h//'/^'„|i^^ 
Miles  apprentice  to  the  faid  IVilUam  Stockdale  for  fpur  ^  ^\^^^^  to* 
vcarsi  and  in  confequence  of  that  agreement,  the  faid  t.kc him  iia« 
J.  M.  went  to  the  faid  fV.  S.  on  trial,  and  lived  with  him  a^prMtUt,  but 
in  Twyford  for  one  year  and  three  quarters :  but  no  ii\r  "^^  ''ndenturea 
denture  was  executed,  nor  any  other  agreement  made.  I^*!ll!**^'**!* 

A      1         1  •!        1         /•  •  ■     tv-  f        ikjt't        f       I         •  1       t        /•  •  1  he  does  not  gam 

And   while  the    faid    John  Miles    lived    with  the  laid  a  fe{tieinem  by 
W.  S.  John  Gregory^  his  former  mailer,  lived  within  four  fcrvice  and  r66«  , 
miles  of  Twyford,  and  knew  of  his  being  in  the  fervicc  of  ^^^^  wUb  thb 
the  faid  JV.  S.    But  no  other  proof  w^  made  that  the  J^^JJ^tre^^* 
laid  y.  G.  confented  or  agreed  to  the  faid  agreement  be-  ^^^  binnlngt 
tween  the  faid  John  Miles^s  father  and  the  faid  PVilliam  and  ti^«  old  in. 
Stockdale. — Lord  Chief  Justice  Lee.  I'hcrc  can  be  <iwture» were 
no  ground  to  confider  this  as  a  fettlement  at  Twyford^  but  c^n=«ii«<^' 
^pon  fuppofing  the  firft  indentures  to  have  fubfifted,  and  s.  c.  i.  Bott, 
that  the  fervice  at  Twyford  was  under  them.     But  that  4^*-  P*-  ^4^ 
could  not  be ;  becaufe  the  exchange  of  the  indentures 
Certainly  amounted,  either  in  law  or  in  equity  (and  they 
are  the  fame  thing  in  this  cafe),  to  a  cancelling  of  them, 
and  a  determination  of  the  apprenticefhip  under  them. 
•Befidcs,  there  is  no  confent  of  the  original  mafter :   but 
the  contrary  is  apparent.     His  knowledge  of  the  izGt 
fioes  not  at  all  imply  his  confent  to  the  tranfa£tion.  The 
apprentice's  liying  at  Twyford  was  not  under,  but  con- 
trary to  the  firft  indenture :   it  was  in  confequence  of  a 

fre(h  agreement,  and  for  a  new  term.     Therefore  (Mr, 
Justice  Dennison  and  Mr.  Justice  Foster  con- 

currcd-rrMR.   Justice   Wright   was   not   in  court) 

the  order  of  fefiions  yras  quafhed  ;    and  the  original  or- 

deraf&rmed. 

51  J.  Rex  V.  Eahring^  Eajler  Term,  26.   Geo.  2.  Burr,  a  parift  ap. 
5.  C.  320. —  Two  juftices  made  an  order  for  the  removal  prentice,  aftcf 
of  George  fVbitworth  from  Eakring  to  telfon  ;  and,  upon  *»3^'"R  ^^"^ 
aa  appeal,  the  feflionsdifcliarged  that  order.— Special  cafe.  [tiM^wIyrViid 


expired. 
4lt^i^        S.  C.  2.  Butt,  5:1^^.         I.  Salk,  66« 

Qiorge 
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Rrr  f.  "^Gecrgc  TVkltworth^  a  poor  child  of  Eakring^  and  put 
***^*''^"'  out  by  tlie  proper  officers,  by  indentures  regularly  exe- 
cuted, and  allowed  by  two  julHces  of  peace,  to  Richari 
TGmlin/hn  of  Eakr'm^^  to  ferve  him  as  a  parifh  apprentice 
till  he  IhouH  accomplifli  his  age  of  twenty  years,  ferved 
his  maflcr  under  thcfe  indentures  for  leveral  years  at 
Eakr'mg*  About  three  years  before  he  attained  twenty 
years  of  age,  he  ran  away  from  his  mafter,  and  loitered, 
for  fome  time,  about  the  country.  In  June  1749,  Tom- 
linforiy  the  mafter,  died  ;  and  at  Martinmas  after,  the  fa  id 
IVhitworth  hired  hirofelf  as  a  fervant  Xo  William  Flint  of 
Selfon  for  a  year,  and  ferved  him  that  year  at  Scl/hn ;  and 
at  Martinnias  1750  hired  himfelf  for  another  year,  and 
ferved  that  year  alfo  with  the  faid  IVilliam  Flint  at  Selfon ; 
and  received  all  his  wages  to  bis  own  ufe,  the  cxecut6rt 
of  Tomlin/on  taking  no  notice  of  him  :  but  the  faid  Gc$rj^e 
IPTjitworih  d\ii  not  attain  his  age  of  twenty  years  tiU 
*janvary  1750.  And  the  fcflions  being  of  opinion,  that 
the  faid  George  Whltworth  did  not,  by  virtue  of  foch  Li- 
ring  and  fervice  at  Selfon  under  the  circumftances  afore- 
faid,  gain  a  fettlcment  in  the  faid  parifh  of  Seljon^  xhey 
^  rcvcrfe  and  difchargc  the  original  order. — Mr.  I  aylor 
White  moved  to  quafli  this  order  of  feiTions,  for  that 
after  the  matter's  death,  the  apprentice  was  at  liberty  to 
hire  himfelf;  and  as  he  wa*?  hired  for  a  year  and  ferved  a 
year  in  Selfony  his  legal  fettlement  was  there.  Appren- 
ticefhip  is  a  pcrfonal  truft  between  the  mafter  and  fer- 
vant, and  is  determined  by  the  death  of  either  mafter  or 
apprentice.  —  Mr.  Wilmot  was  to  have  (hewn  caufc 
•gainft  quafhing  the  order ;  but  he  candidly  owned  that 
he  could  not  defend  it. — T  he  order  of  feffions  was  there* 
fore  quafhed,  and  the  original  order  affirmed, 

^tffnto-scan-       5^2.   Rex  V.  Aujlrey^  H laryTerm,   31.    G/o,   2.   Burr. 

Dot  be  difrharjr-  S.  C441. — The  pauper  Frncis  Orton^  a  poor  child,  above 

«jh>  an  )»f.nt  ten  ycars  of  age,  being  bound  by  indenture  by  the  parifh- 

^^fif entice:  fur  ofBccrs  of  GrcndoH  lYX  fVarwickJhir ( ^  purfuant  to  the  43, 

IiiaVTr'orJTs   ^*'^-  c.  2.  f  5.,  ferved  and  inhabited  with  his  faid  mafter 

«»f  no  vaiitiity.   '^^  Grendon  Under  the  faid  indenture,  which  was  dated  in 

yfpril  IJ44.  until  fifichaelmas  1754,    at  which  time  his 

^\^t  '5  ^^"      mafter,  in  confidcration  of  forty  fhillings  then  paid  him 

c4'>.     ^'    '     ^y  the  pauper,  agreed  to  difcharge  the  faid  pauper  from 

%'t  Rfx  «.       his  faid  apprenticefliip;  which  receipt  and  difcharge  was 

JUnghom,poft.  written  by  the  mafter  on  the  back  of  the  faid  indentui*cs, 

which  he  then  delivered  up  to  his  faid  apprentice. — On 

a  queftion  rcfpcfting  the  fettlement  of  this  apprentice, 

THii  Court  were  clearly  of  opinion,  that  as  it  appeared 

by  tlic  qrder,  that  he  muft  have  been  under  sgc  at  the 

tixnt 
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time  ot  his  conienting  to  his  difchafge,  that  the  inden-      ^^^  v- 
turcs  were  not  thereby  vacated  ;    for  the  confcnt  of  an    Aultekt. 
infant  apprentice  can  iignifjr  nothing,  nor  be  of  any  va- 
lidity. 

513.  Rex 'v.  Titchfieldy  Mich*  Tcrm^  4.  Geo.   3.  -Bvrr.  if  an  apprentic* 
S,  C.  511. — The  pauper,  Philip  IFarfiil^  bound  himfelfafi«r«  »^cfi*^e'^«« 
an  apprentice  by  indenture  dated  the  24th  day  of  Alar ch"^^^^  his  maft«r 
ill  the  year  1761,  for  three  years  to  H^iliiam  footner^  maf-  f^u  ^ck,  and  00 
ter  and  mariner,  and  inhabited  above  forty  days  with  his  account'chere- 
iwafter  in  the  parifh  of  Milford\    but  falling  fick,  he  on  of,  with  the 
account  thereof,  and  with  the  confent  of  his  mailer,  went  confcnt  of  ihc 
to  his  father  in  the  pari'ih  of  Bewley  in  the  fame  county '"",^.*'j«°I\°"* 

r  wr  It  '  •  jri  1  n    <    ^^  *^**  father    Itt 

or  HnntSy  and  there  continued  rorty  days,  and  was  lick  a  different  pa- 
at  that  time  and  to  the  time  the  order  was  made.     On  ri(h,  and  there 
his  going  to  his  father,  the  indentures  were  mutually  continue  for 
given  up,  but  not  cancelled. — Mr.  Cornwall  contend- J^^^'^^  h!rfc«l^ 
cd,  that  the  pauper  was  fettled  in  Bewley  by  inhabiting  j^/,*J  ft Ifl^;,^, 
forty  days  with  his  matter's  confent ;    and  that  the  de- tinucs  under  the 
livcring  up  of  the  indentures  was  not  a  fufficient  difcharge  indcnturci,  ai- 
of  the  apprentice  without  cancelling  them. — But  the '!^°^^*|?*^* 
Court  were  unanimoufly  of  opinion  with  Norton,  ^'.^^^1^^*  ^l^ 
Solicitor  General^  who  argued  on  the  other  fide,   that  an  Oijd  indcntui^ 
inhabitancy  by  reafon  of  ficknefs  fhail  not  gain  a  fettle-  weremutuaii/ 
ment ;   for  fuppofe  a  fervant  break  his  \tg  in  a  ftrange  8'^*"  "P»  **"' 
parifh  and  cannot  be  moved  witliin  forty  days,  fhall  that  ""^^  "«""^**- 
gain  a  fettlement  there  ?  and  there  is  no  difference  be- 
tween the  indenture's  being  given  up  and  its  being  can- 
celled \    they  amount  to  the  fame  thing.     The  original 
order  therefore,  removing  the  pauper  from  TitchJiM  to 
Milfordf  was  affirmed. 

514.  Rex  V,  Ecclefal  BierloWf  Eajler  Term^  6.  Ge9.  3, 

Burr.  S.  C.  562.  — The  pauper,  Samuel  n^iljhaw,  being  ^  pan rh  ap. 
fixteen  years  of  age,  was  bound  out,  by  the  parilh,  an  ^;,'"J'"  ^^^^^ 
apprentice  to  William  ji/hfotth^  a  cutler,  and  an  inhabi-  attain  the  :igc*»f 
tant  of  the  townlhip  of  Ecclefal  Bierhwj  for  the  term  of  24,  agrcea  with 
eight  years.     He  refided  there,  under  that  indenture,  up-  **'^»  ^^^*^  *^'« 
wards  of  five  years.     After  he  had  attained  the  age  of  *1*******";'"^ 
twenty-one  years,  he  and  his  matter  came  to  an  agree-  po  ^^i^^/  t^c  la- 
ment together  to  cancel  the  indentures  of  apprentice- dentures,  which 
fliip :  and  thereupon  the  maftcr  delivered  up  the  faid  in-  were  cancelled 
dentures  to  the  pauper  to  be  cancelled;  and  the  fame  were  ;^cordingiy. 
^cordingly  cancelled :   that  afterwards  the  paupec  was  ^  aftcrw.!rdt 

gain  a  fecileinent  by  hirio;  and  fervice,  although  the  parifli-officers  did  not  content  to  the 
cancelling  of  his  indentures.  S.  C.  Black.  Rep.  591.  S.  C.  x.  Bott,  545.  Seeihe  cafe  of 
Rjtt  9.  Langhatn,  pofk.  Mich*  Term,  21  •  Geo.  3. 

hired 
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t^4  SETTLEMEiit   A'ST   A?tREN*r!cBSHl^. 

Rrrtf.       hired  fot  a  year  to  brie  Ro^rr/  Melhr  of  WarJIovi^  an^ 
\^^^*!*\**    ^rved  for  a  year  in  Warjlovj  in  piirfuance  of  fuch  hi- 
ring, and   received  his  whole  year's  wages.     And  the 
pauper  has  gained  no  fettlement  fincc  the  faid  fervice 
with  Robert  Afellor. — The  Qi^EsTiON  was,  Whether  an 
apprentice  of  full  age,  bound  out  when  under  age  by  the 
pariih,  can  agree  to  cancel  the  indentures,  and  afterwards 
gain  a  fettlement  for  hirtifelf  by  a  hiring  and  fervice  for  a 
year? — L  >rd  MaKsfield.     There  fceras  to  be  no  nc- 
ceflity  of  the  parifh-officers  joining  in  the  confent  todif- 
charge  tliis  apprentice.     There  is  no  authority  for  it: 
and  I  fee  no  inconvenience  to  the  parifli  or  to  any  one 
clfe,  in  its  being  done  without  their  concurrence.    Thcf 
ad>  of  parliament  impowcrs  them  to  bind  the  man-child 
out  apprentice  till  he  comes  to  the  age  of  twenty-four. 
And  the  aft  of  parliament  was  necefl&rj  to  make  valid 
the  binding  of  the  male  pari fh -apprentice  till  his  age  of 
twenty-four  ;  for  he  could  not  be  bound  longer  than  till 
twenty  one  without  the  aid  of  the  aft:  and  two  jufticcs 
of  the  peace  are  to  allent  to  this.     But  the  fame  reafon 
<loes  not  hold  as  to  the  difcharge  of  the  apprentice :  thia 
concerns  the  matter  and  the  apprentice  only.     The  lat- 
ter part  of  the  apprentice's  time  is  of  moft  fervice  to  the 
maftcr.     Therefore,  the  apprentice  being  of  age,  iF  the 
maftcr  and  he  agre«  to  it,  they  two  may  diflblve  the  con- 
traft. — Mr.  Justice  Wilmot  concurred ;  and  thought 
alike  with  Lord  Mansfield  as  to  the  reafon  of  the 
parifh-officers  confent  being  required  to  the  binding,  and 
the  necdlity  of  an  aft  of  parliament  in  order  to  oblige  the 
apprentice  to  ferveon  till  twenty- four  years  of  age,  if  bound 
agrecahlv  to  the  direftions  of  it;   whereas  he  would  not 
otherwife  have  been  obliged  to  fcrve  on  after  his  coming 
of  full  age.      But  if  after  he  is  of  full  age  the  mafter  and 
he  agree  to  it,  the  indentures  may  be  cancelled  without 
the  confent  of  the  parilh-oflicers.     If  fo,  then  this  perfon 
viTis/ut  juris  vfhcn  he  hired  himfelf  at  fVarflow:  andcon- 
fcquently,  he  gained  a  fettlement  there  by  a  hiring  for  a 
year  and  fervice  for  a  year.^ — Mr.  Justice  Yates  con- 
curret^ :  and  he  obferved,  that  this  objeftion  of  the  want 
of  the  confent  of  the  parilh-officers  does  not  come  from^ 
the  pariih  who  bound  him  out,  but  from  the  townlhip" 
oilVarJla^M^  who*have  nothing  to  do  with  it. — Mr.  Jus- 
tice Aston  being  likewife  of  the  fame  opinion,  Both 
orders  quafljed. 
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SEtTLEMENT   BY   APPRENTICESHIP.  ^7^ 

515.  Notion  V.  Royftone^  Mich,  Tcrmy  9.  Geo.  3.  Burr,  An  apprenrice 
5.  C  629.— The  order  of  feffions  ftated,  That  the  pauper  JI^^I^^^^^J"^^^^^^ 
Benjamin  fVatfoKy  when  an  infant,  was  bound  out  a  pariih-  ccikdVficMlV 
apprentice  by  the  churchwardens  and  overfeers  of  South  cbmes  of  a%'i^ 
Heendliy  in  the  W.  riding  of  TorkJhWe^  to  Hannah  Cuttle  of  and  btforc  tfit 
tJic  fame  place,  widow,  occupier  of  a  farm  within  the  faid  «p'*'^«**<>"  ^ 
townfliip,   until  he  ihould  attain  the  age  of  twenty-four  .Ifj^'^  feta*^ 
years;    which  indenture  was  finned  by  and  had  the  al- nicniUfcwhcra. 
lowauce  of  two  juftlces  of  the  peace  for  the  faid  riding  : 
tliat  after  he  had  ferved  about  fix  years,  (he  quitted  the 
faid  farm  to  her  fon  Stephen  Cuttle,  and  left  the  faid  ap- 
prentice tliere  with  her  fon  Stephen  Cuttle :    that  the  faid 
pauper  lived  with' the  faid  Stephen  Cuttle  Several  years  ;. 
that  then,  being  dcfirous  to  leave  the  faid  ferv'icc,  he  ap- 
plied to  his  matter,  who  told  him,  he  might  go  where 
he  pleaied :  that  thereupon  lie  left  his  faid  mailer ;  and 
went  to  the  pubiick  ftatutcs  at  Wakefield  in  this  riding, 
xnd  hired  himfelf  to  one  John  Pf^alker  of  Ardjley  for  a 
year:  and  that  afterwards  he  hired  himfelf  to  fevecal  dif- 
ferent places  ;  but  did  not  continue  in  any  of  them  for 
twelve  montlis  :    that  he  received  the  wages  at  every  of 
thcfe  places  for  his  own  ufc,   and  never  accounted  either 
with  the  faid  Stephen  Cuttle^  or  the  faid  Hannah:  that  in 
or  about  the  month  oi  May  or  June  1766,   the  ikid  Ste* 
phen  CiUtle  gave  up  his  indentures  to  him  :  that  in  iv- 
bruary  1767,  John  Batldvn  of  NottoH  wanting  a  fervant, 
one  Richard  Dtwhurji  of  South  Heendley  informed  him 
that  the  pauper  was  in  their  town,  and  out  of  place  : 
that  thereupon  the  pauper  hired  himfelf  to  the  faid  John 
Baiidony  and  ferved  the  faid  Baildon  at  Notion  aforefaid 
Until  fome  time  in   Augufi  following;  when  he  left  his 
fcrvice  ;  and  has  done  no  aft  fince,  whereby  to  gain  a 
fettlcmcnt :  that  the  faid  Dcwhurji,  foon  after  his  con- 
Verfation  with  Baildon^  acquainted  the  faid  Stephen  Cuttle 
that  he  had  recommended  the  pauper  to  BaildorCs  place: 
and   that  tlie    faid  Stepheji   Cuttle    thereupon  faid,  He 
thought  it  a  good  place  for  him :  that  the  faid  pauper, 
in  the.  month  of  May  1767,  attained  his  age  of  twenty- 
four  years. — ^The  Court  .were  clearly  of  opinion,  that 
the  fervicc  with  Baildon  in  Notion  was  npt  a  fervice  un- 
der the  indentures  of  apprenticefhip  ;  confequently,  his 
xdidence  in  that  parifh  upwards  of  forty  days  was  not 
fufficieat  to  gain  the  apprentice  a  fettlemcnt  there.    And 
accordingly,  Both  orders  were  quaihed. 
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57*  «ETTLEM£XT   BY   A!»PRfiJn*rc£SHI?» 

TheaflT^-ntof  ^i6.   Rex  V.  Hariertorty  Hilary  Term^  26.  Geo.  3,  EdI-' 

tfic  parifh-ofB.  ^Q,^»g  MSS.—  John  Egbtrt  was  bound  by  the  parifh  of 

ccrs  IS  not  lie-       If       *  *^      •  .        Tjr'if  o  r  "^t  -/t.       mi 

©•tfary  ta  iJw     HarbertoH  apprentice  to  PV  illiam  Soper  of  that  panih  ull 

caftceHingpa-     he  fiioiild  be  twenty- four  Vears  of  age.     He  continued  ta 

ilih  iiuJcmurcs,  live  with  his  maftcr  till  within  one  month  of  his  artain- 

*^^"^l^h*^       ing  nL-enty-eney   when  he  dcfertcd  his  fervice,   and  was 

toitwd  the^'att*   2^^^^^^^  fcven  months,  and  then  returned  to  his  father  in 

•f  cwcmy-oac}  Harhnton^  with  whom  he  flaid  a  few  weeks.     He  then 

aod  therefore,    offered  himfelf  as  a  fervant  to  Edward  Edmonds  6f  'Ajh* 

i(  aCterihac  age  preingtcn-i  who  refufcd  to  take  him  until  he  Ihewed  him 

tlie ^prentice    ^  receipt  from  his  maftcr  Soper  for  buying  out  his  timci 

mafter  the  re-     Which  receipt  was  in  the  tollowing  words:   *'  tebruary 

maioder  ofliis    "  24,  1783. — RECEIVED  oi  John  Egbert  the  fum  of  four 

lirtie.  tiie  ap-     "  pounds  four  fhillings  for  the  remainder  of  his  time, 

Itf^^/^/^^ar  **    *'  by  me  William  Soper."    This  receipt  was  obtained 

t^ugh  the  in-    ^7  S.gbert\  father  at  the  requeft  and  with  the  concurrence 

demure;,  are      of  Eghe}  ^     At  the  time  when  the  receipt  was  figncd,  and 

•either  dei.vered  the  money  paid,  Soper  the  mafter  offered  to  give  up  the 

np.or cancelled j  INDENTURE,  wh^ch  the  father  then  did  not  take,   not 

t-'!^ .?'!^'rw'  thinking   it  material.      Egbert  the  apprentice  was  not 

to  hirchimfoif    prelenf  at  the  time  of  applying  tor  the  receipt,  or  at  the 

10  another maf-  time  of  figning  it.  •  The  mailer  continued  to  keep  tl»c 

*«'•''»  INDENTURE  in  his  cuftody  uncancelled,  and  delivered  it 

s  C.  T.T«nn    ^P  ^o  Egbert  on  his  application  for  it  after  attaining  his 

Rc^.  139.  age  of  twenty-four  years.     After  figning  the  faid  receipt^ 

5ind  paying  the  faid  money,  Egbert  hired  himfelf  for  a 

vear  to  the  faid  Edward  Edmonds^  and  lived  with  him 

that  year,  and  made  another  agreement  for  another  year, 

which  he  alfo  ferved  in  the  parifh  of  AJhprelngton.      At 

the  timeof  jB^^rr/*s  hiring  himfelf  to  Edmonds^  he  (hewed 

Edmonds  the  rece'nt. — Mr.  Norris,  Mr.  Silvester, 

and  Mr.  Gibbs,  in  Michaelmas  Term  laft,  admitted  that 

(a)  Ante,  page  under  the  authority  of  Rex  v.  Ecclefal  Bierlow  faj^   the 

57i»pi.  5»4-     confent  of  the  parifli-officers/'was  not  nccefTary  to  the 

dilToIution  of  a  parifli  apprentrcelhip  after  the  apprentice 

had  a:<ained  twenty-one  years  of  age.     But  they  contended 

that  the  apprenticcfhip  in  this  cafe  continued,  becaufe 

the   indenture     was     not   cancelled    or    delivered  upi 

which  would  be  equivalent  to  cancelling  ;  and  tlierefore 

that  Egbert  was  incapable  of  contrafting  to  ferve  any 

other  mafter  during  the  term.     In  the  cafe  of  Re^  v. 

(i;  Vldepoft.    lp'eddin^ton{i)  the  indentures  were  deftroyed :  here  there 

fcaionv.  ^^g  nothing  more  tlian  an  agreement  between  the  par* 

ties,  which  was  not  fufficient  to  diflblve  the  indentures. 

(e)  Vide  port.   In  Rexv.  /.i/^<''s(f)  the apprenticelhipwas held  to  continue 

icp:on  vi.         norwithflanding  a  parting  by  confent;    and  the  fame 

thing  was  held  in  a  late  cafe  of  Rex  v,  St.  Mary  Lam^ 

id)  vid-r  poft.   bcih.{d) — MR.J.B^'Li'Ei^faid,thecafcof5/.iWfiryi«;n*^/A 

legion  V.  -^23 
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Surzs  determined  on  the  particular  aflent  of  the  maftqr,      ^sx  v. 
to  that  fervicc ;  but  it  was  ftrong  to  fliew  that  the  ap-  HARSKkTON., 
prenticefhip  continues,  notwithftanding  an  agreement, — 
Mr.  Fanshawe,  Mr.  Lawrence,  and  Mr.  Clapp, 
centra.     The  father  in  this  cafe  was  undoubtedly  thif 
a^ent  of  the  fon*     It  is  therefore  to  be  confidered  as  if 
the  raafter  and  Egbert  the  apprentice  had  met,  alld  the  • 
matter,  on  payment  of  the  money,  had  given  a  receipt  to 
the  apprentice  himfelf.   It  is  fettled  in  Rex  v.  Tuchfield  {a\a)  Bfarr.  S. C* 
that  cancelling  is  not  neccflary.     It  was  held  fufficient  sii« 
that  the   indenture  was  delivered  up,  although  ftill  a '^"'*»  P*8® 573* 
fubfifting  deed.     And  the  fame  point  was  determined  iii^*  ^'^* 
Rexv,  Si.  Mary  Kallendar[b).  The  only  quellion  therefore  (^)  Ante,  pa^t 
was.  Whether  its  remaining  in  the  hands  of  the  matter  57»iP''  5»o* 
could  make  any  difference  ?    The  mafter  could  make  no 
ufe  of  it :  he  could  not  compel  the  fervice  of  the  appren- 
tice, who  was  therefore  fui  juris,  and  capable  of  con- 
trafting.     He  might  have  gone  into  equity,  and  had  a 
performance  of  the  agreement ;    and  ia  iettlement  by 
eftatc  an  equitable  intereft  was  fufficient.     But  here  there 
was  eTen  a  remedy  at  law:    for  the  apprentice  might 
have  maintained  trover  for  the  indentures,  or  re- 
covered damages  for  a  breach  of  the  agreement.    But  ill 
fad  the  point  was  already  decided  in  the  cafe  of  Rex  v. 
Jujikes  of  Dcvonjh'ire  (c),  where  it  was  determined  that  (^j  Cald.  Hi 
the  apprenticelhip  was  diflblved  under  circumftances  pre- 
cifely  the  fame  ;  and  the  Cotirt,  in  feffions  caf<^,  for  thd 
kfake  of  certainty,  always  adhere  to  a  decifion,  even  if* 
they  difapprove  of  its  principle.     As  to  the  cafe  of  Rex 
V.  St,  Luke's{d)y  the  mafter  there  might  have  exercifed  his  .v)  Burr.  5.  Ci 
power  whenever  he  pleafed,  and  a  court  of  equity  would  541. 
not  have  given  relief*     The  fame  anfwer  woiild  apply  to  P^^.p^g^i^^A 
the  cafe  of  St.  Marv  Lambeth ;   but  there  the  apprentice  ^^*  ^*^' 
Was  not  of  age. — Lord  Mansfield  faid,  the  Court 
would  look  into  the  cafes :    that  the  great  objeft  to  be 
aimed  at  was  certainty  :   and  therefote  the  Court  Hiould 
avoid  going  on  equitable  circumftances  and  fubtleties. 
The  cafe  accordingly  ftood  over  till  this  Ttrm,  when 
his  Lordfhip  delivered  the  opinion  of  the  Court. — 
Lord  Mawsfield.     It  is  of  more  confequcnce  that 
the  Law  fhould  be  certain,  than  ^hat  it  is:   and  this  is 
more  particularly  true  with  refpeift  to  the  Law  of  Settle- 
ments.     It  would  have  been  nlore  convenient  if  the 
Court  had  never  gone  farther  than  to  enquire,  Whether 
in  fuch  cafes  as  this  the  indentures  were  aftuilly  cancel^ 
led  or  given  up  F  but  the  cafes  have  already  departed  from 
that  line,  and  gone  into  the  particular  circumftances ; 
Irid  it  would  now  be  more  inconvenient  to  over-rultf 
Vol.  II.  P  p  thoii 
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Rii  •.      thofe  cafes.     It  js  a  clear  line  to  go  bjr,*  that  whercvcf 
HAKBBftToic.  the  indenture  is  fo  far  made  an  end  of,  as  to  give  tlie 
apprentice  a  remedy  at  laivy  it  fhall  be  coniiaered  as 
a  dijfolution  of  the  apprenticcfhip :  but  if  it  were  extended 
to  every  cafe  where  a  court  of  equity  would  relieve,  the 
enquiry  would  be  endlefs  ;  and  different  magift rates,  not 
bred  to  the  profeflion,  though  good  and  honeft  men, 
would,  when  left  to  decide  fecundum  dijcretiotum^  breed 
endlefs  confuiion,  by  frequently  in  the  like  cafed  making 
very  contrary  determinations.    Rules  of  law,  therefore, 
in  cafes  like  the  prefent,  fhould  be  pofitive  and  fixed. 
The  true  queftion  tliercfore  is,   Whether  the  fads  here 
are  fuch  as  put  an  end  to  the  indentures  at  law,  and 
could  be  pleaded  in  bar  to  an  adion  on  it  ?     The  matter 
received  four  guineas  :  he  gives  a  receipt  for  it,  as  a  coo- 
fideration  for  the  remainder  of  the  fervice :  and  be  offers 
to  deliver  up  the  indentures.     After  this,  if  the  mailer 
had  brought  an  a£tion  on  the  indentures,   we  are  of 
opinion,  that  the  apprentice  might  have  defended  himfclf 
by  plea  of  accord  and  fatisfa£tion,  or  he  might  have 
maintained  trover  for  it.     The  indenture  mull  be  con- 
4idered  as  if  it  no  longer  exi{led,and  the  confequence  is, 
that  the  apprentice  had  a  right  to  hire  himfelf  to  another 
mailer.*— Order  quaihed. 


■ 

VI.  Of  binding  to  one  mafler  and  fervice  with  another* 


An  apprentice  5^7  ^'  ^^h  T'^'^'O'  ^-  Shoredltchy  Mich*  Term^  %• 
Aay  be  bound  Geo.  I.— 5/r^.  lo.— pARKER,  Chief  Jufltcc^  delivered  the 
to  one  perfon,   refolution  of  the  Court.     This  is  an  order  for  the  rc- 

Jlw^^d  h^*  ^^^^^  ^^  ^"^  ^^^^^^  ^^^^  *^  P^^^^^  ^f  ^°^y  '^rlrtltj  to 
(hall  gain  a^fet-  ^f^o^^^^tch :  by  which  it  appears,  that  i^frrrr  was  bound 
ticmcnt  with  as  an  apprentice  to  one  TruLy^  with  intent  that  he  ihould 
the  maftcr  with  fcrve  Green  ;  which  he  did  for  three  yeats.  And  it  has 
wh6m  he  re-  been  infiiled,  that  he  being  bound  to  Truby^  who  lives  in 
fides.  Trinity  pariih,  his  fettlement  is  there ;  and  not  in  Sbore<' 

s.^e.  i.seflT.  Jifch^  where  the  fervice  was.  But  we  are  of  opinion  the 
s.  C.  Foley,  juftJccs  have  done  right  in  fending  him  to  Shoreditcbf 
116.*  '  where  tlie  fervice  aftually  was.  It  is  the  fame  thing  as 
if  Truby  had  turned  him  over  to  Green  \  in  which  cafe 
there  would  have  been  no  queilion,  but  he  had  gained  a 
feitlement  \i\, Greene  pariih.  If  the  matter  removes  out 
of  one  parifli  into  another,  the  apprentice  gains  a  fettle- 
ment if  he  lives  there  forty  days.  The  turning  over  an 
apprentice  is  like  the  afligning  any  deed.    In  tliis  cafe 

Truhj 
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^ruly  was  only  ^  tniftcc.     There  is  a  great  deal  of  dif-    Thr  Hotr 
fertncc  between  apprentices  and  other  lervants ;    for  ap-  Trinity  v. 
prentices  are  not  prefumed  to.  become  chargeable,  be-    *"**^***'^^*'* 
?caufe  the  trade  and  myftery  ihey  Jearn  h  their  eilate; 
Therefore  the  order  muil  be  confirmed. 

,     518.  St.  Olavei  V.  All-Hallows^  TrinityTWins  9-  Geo,  i.  An  apprciMoe 
*•  Mod.  169.— The  cafe  was  thus:  Dnfe  i7«<5f/; w^d^  was '"■y 8**° * '«^- 
tound  apprentice  to  i  ferrier  in  the  parifh  of  5/.  Olavis,  ^dSHrwllb?* 
'arid  having  fervcd  two  years  of  his  time  in  that  parifli,  different  maftcr 
was,  by  m  verbal  'iigreetnent  between  his  itiafler  and  one  in  a  differetit 
7homas  Dennity  fcnt  to  fcrvc  the  faid  Dennis  in  the  parilh  P*"^. 
of  jtll^Halltnvs  on  the  fVall  in  London-,  and  tliere  he  fcrved  s.c.  Stra.  554, 
him  five  years.     Afterwards  coming  back  into  the  pariili  s.  c.  Sctr.  & 
oiSt,  Olave*5y  and  being  likely  to  be  chargeable,  he  was  ^^^*  i»4«  !'• 
removed  by  an  order  of  two  juftices  to  the  parifh  of  g^^'  ^  ^^ 
Alt'Iiallows.'^THE  Court.     This  very  point  was  de-caf.  275. 
termined  in  Michaelmas  Temty  the  3.  Geo.  1.  in  the  cafe  a.  Saik.479. 
of  6>.  Le6netrd  v.  Holy  Trinity  (b)  :    an  apprentice  was  («)  Ante,  page 
bound  to  a  mafterlivingin  pncpariJh,  and,  fervingfome  5/8,  pi.  517. 
part  of  his  time  there,  was,  by  Verbal  agreement  made  be- 
tween his  maftcrand  another,  16  icrve  out  his  time  with 
that  other  maftcr  in  artother  parilh ;    and  this  was  ad- 
judged a  good  fettlement  in  that  other  parifli  wherb  he 
iaft  ferved  ;    for  it  Ihall  be  ftill  intended  that  he  ferved 
his  firft  mailer  upon  that  agreement,  and  that  it  Was  but 
a  continuance  01  his  apprenticefliip.     And  fo  it  was       . 
Ai>;juDtJXD  in  the  principal  cafe  (A),  cai  oTcimo' ** 

fr.  Alkies,  Trt.  i:  page  52!,  pi.  740. 

519.  Rex  V.  St.  George* s  Hanger  Square^  Mich.  Tom^  An  apprenrlce 
9.  Geo.  %.   Burr.  S.  C.  l2.-^-^The  pauper  Alice  fVhteler\  h\rtd  out  i}y 
51  parifli  child,   was  by  the  churchwardens  and  overffccrsi  paroiagrte-  /tJTJz,^/. 
With  the  aflent  of  two  jUftices,  bound  apprentice  by  i^^'^'^^atr^ 
denture  to  George  Leicefier^  of  the  parilh  of  St.  George  gai^,  ^  ^^^^^^ 
Hanover  Square ;  Where  Ihe  fcrVed  forty  days,  and  gained  mcnt  where  h« 
a  fcttleraent.  ,  Afterwards,  and  during  her  ap}5rentice-  ^^^^^^  'he  Uft 
fliip,  fhb  was,  lay  parol  agreement,  hired  out  by  her  mSf-  ^^^^y^^y^- 
ter  to  John  Hall,  in  the  parifh  of  Sr.  Mary  k  Bthne  ;  Whlfehfe  ^\  ^-  *•  ^^ 
flie  reiided  an4  worked  above  forty  days  f  to  wit,  for  the  s.V*St'r^" 
fpace  of  one  year  and  upwards  J,  the  laid  apprenticefhip  looi.    ** 
Continuing;  during  which  time  her  mafter  6^^»r^^^  /^«- Se- aifo CaW. 
r(/?rr  received  her  wages,  arid  found  her  in  clothes.—  53«  »oti*i 
Lord  Hardwxcke.  ^  My  doubt  is  upon  the  ftating  of 
thfe  order:    it  does  not  ieem  to  me  to  be  fully  ftatcd. 
Taking  tliis  as  the  general pfopofitioni  *^That  an  ap- 
**  tj'^ntice  is  bouhd  to  a  mafter  who  may  difpofe  of 
**  him  i  and  he  hires  him  out  as  a  fervant,  for  a  year  ; 

F  p  i  **  and 
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**  and  he  thereupon  ferves  forty  days ;"  I  think  it  is  1 

*"^Hanot«*'  f«"'c"^c'^^  ^i^^"}  3-  ^  4-  f'f^tll.  tsf  Mary,  c.  II.  For 
this  is  a  lawful  hiring,  becaufc  the  mailer  has  the  power 
to  hire  him  out.  Therefore  if  it  retted  upon  this  only, 
I  Ihould  think  it  a  fettlement  in  St,  Mary  U  Bonne.  But 
my  doubt  is.  Whether  this  was  a  lawful  hiring?  for 
the  child  is  ftated  to  be  bound  apprentice  by  the  pariih- 
pfficcrs,  by  aflcnt  of  the  juttices  of  peace.  Now  the 
matter  does  not  treat  her  as  an  apprentice,  but  hires  ber 
out.  Now  if  the  juttices  had  a  power  to  take  back  this 
apprentice,  then  it  will  not  be  a  lawful  hiring  for  a  year. 
1  have  no  doubt  how  the  fettlement  would  be,  where  a 
matter  has  an  abfdlute  power  over  his  apprentice:  but  I 
cannot  take  it,  upon  this  order,  to  be  an  aflignment  of 
the  apprentice. — Mr.  J.  Page  was  under  the  fame  doubt. 
Befides,  the  time  not  being  out,  if  the  child  comes  back 
again  after  the  lending  for  a  year,  and  continues  forty 
days  with  the  matter,  1  fliould  very  much  doubt  whether 
this  would  not  quite  turn  the  matter  back  again,  and 
make  a  fubfequent  fettlement  in  the  firft  matter's  parifh. 
^— Mr.  J.  Probyn.  1  apprehend  that  this  indenturt 
could  not  be  difchargcd  by  parol.  If  a  returning  to  the 
matter  had  appeared,  it  would  have  been  gaining  a  new 
fettlement.  But  my  prefent  thoughts  arc,  that  this  is  a 
good  fettlement  in  St.  Mary  U  Bonne ;  whether  you  take  it 
as  a  hiring  and  fervice  for  a  year,  or  whether  you  take 
it  to  be  a  fervice  of  the  firft  matter.  Here  is  a  confcnt 
of  the  matter  and  apprentice  :  and  therefore  it  is  a  good 
hiring.  An  apprentice  hiring  himfelf  without  the  con- 
fent  of  his  matter  is  certainly  not  good.  My  Lord  ob- 
jedts,  tliat  this  Is  a  binding  by  attent  of  the  juttices  of 
peace  :  and  if  the  juttices  have  power  to  take  the  ap- 
prentice back  from  HalU  then  it  is  not  a  lawful  hiring  of 
her  to  him  for  a  year.  But  tliough  the  juttices  may  fct 
afide  the  indentures  upon  complaint,  yet  they  cannot  do 
it  ex  offtclo :  and  here  neither  fide  can  complain ;  becaufc 
there  is  a  mutual  confent.  Then  taking  it  to  be  a  fer- 
vice of  the  firft  matter — it  is  not  neceflary  that  the  ap-* 
prentice  Ihould  ferve  in  the  fame  place  where  the  mailer 
lives.  The  fervice  gives  the  fettlement  fa)'^  without  any 
regard  to  the  place  where  the  matter  lives*  Tlie  cafe  of 
fcrfi^ratd^in-  ^*^^  Oxford  ttage-coachman  (bj,  whofe  bottler  fcrvcd  at 
lubitancy.  Sec  ^^^^pp^g  fVycomb^  was  fo  determined.  Now  tliis  is  a 
the  words  of  good  fervice  in  the  parifh  where  Ihc  laft  ferves  forty 
the  ftaiuie, page  days:  and  therefore  it  is  a  good  fettlement  in  St.  Mary 
5gi,in  margin.  /^  Bonne.— Mk.  J.  Lee.  I  incline  ftrongly  to  think  it  a 
(^)x.Scra.  5i3.  good  fefvice  in  St.  Mary  le  Bonne.  It  is  the  fervice  and 
inhabitancy  which  makes  the  fettlement.  In  the  cafe  of 
fO  vol.  I.  page  Cajflor  V.  Alklts  ic)  ,jthc  aflignment  was  holdeii  to  amount 


(«)  Or  rather 
the  fettlement 
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a'contrad  between  tlie  two  maftcrs,  though  it  was  not      Rex  v. 

confidered  as  a  ftrift  affignmcnt.     It  went  upon  the  fer-  ^^  GEoncE't 

vice  and  inhabitancy:  and  the  poor  child  was  holden  to     Squar" 

bc'fcttled  at  Jikles^  where  the  fecond  mailer  lived.     The 

other  cafe  of  Rex  v.  Inhabitants  of  Buckington{a)  went  upon  ^t^  01^500?* 

the  apprentice  living  at  St.  MtchaePs  Sebingt$n  without      '  .'  ^  »• 

the  confcnt  of  the  mafter ;   though  the  apprenticcfhip 

continued.     But  if  it  had  been  with  his  maftcr's  confent, 

the  fettlement  would  have  been  in  St,  MkhaeVs.    Here 

it  is  dated,  that  the  apprenticelhip  was  continuing  :  and 

the  confent  of  the  mafter  is  moft  raaaifeft.     If  a  man  lets 

his  apprentice  do  buHnefs  in  another  parifli,  the  appren-> 

tice,  becoming  a  pauper,  muft  be  fent  to  the  place  where 

Jaft  legally  fettled  for  forty  days.     In  this  cafe  (he  cou3d 

not  be  removed  from  St.  Mary  le  Bonne :  for  here  was  a; 

binding  to  her  mafter  Leicefter^  and  a  confent  of  the 

mafter;   and  fhe  lived  there  in  a  ftate  of  inhabitancy, 

which  was  fuf&cient  to  gain  a  fetdement,  if  continued 

for  forty  days. — Lord  Hardwicke,     This  is  putting 

it  upon  a  new  point.     I  think  there  is  a  great  doubt  as 

to  the  lawful  hiring.    But  upon  the  otlicr  point,  it  does 

fcem  indeed  to  be  within  the  8th  fefiion  of  the  3.  &  4. 

If^ilL  t^  Mary^  c.  iLfb)  •  If  the  apprentice,  by  the  con-  (h)  The  woitb 

fcnt  and  upon  the  bufinefs  of  the  mafter,  refides  in  a  fe-  of  that  fcfti^n 

cond  parilh  (and  we  muft  take  this  to  be  the  bufinefs  ^^ f,"^  ^'^^'^ 

the  mafter,  becaufe  he  confented),  Ihc  is  ir^enioveabie;  J^'lJiJ^"^^ 

and  therefore  gains  a  fettlement  after  forty  days  of  fuch  «» anapprcmic* 

rcfidencc.     In  the  cafe  of  an  apprentice,  it  is  not  necef-  «•  hy  indenture, 

fary  that  the  binding  and  inhabitation  (hould  be  in  the  ^*  f"**  *'^*^*'**' 

fameparilh. — The  whole  Court  concurring,  fi"ally,^/"^*"][^*^*'" 

in  the  fame  opinion,  that  the  pauper  was  legally  fettled .«  fJch  Wnding 

in  St.  Mary  le  Bonne^  the  orders  were  quafhed.  «  andinhabi- 

**  tation ihali  be  adjudged  a  good  fettlement.*'     Ante,  page  34.3,  pU  47  u 

Vide  Rex  v.  Inliabitanu  of  Eaft  page  588.  pi.  526.  See  aUb  Burr.  S. C, 

Bridgeford,  Trin.  X739»  13.  Geo.  a.  No.  133.  142.  164.  174.  iSo.  193. 

B.  R.  poll,  pige  5S1,  pi.  320;   Rex  239.  250.  256,     N,  B,  Some  of  the 

V.  Inhabitants  of  St.  Pttrox^  K.  1745.  Above  cafes  turn  upoii  the  afllgnroent 

19.  Geo.  2.  B.R.  po(K  page  582.pl.  of  the  apprentice,  otlurs   upon  his 

511 1    Rex  V.  Inhabitants  of  Clap*  ferving  another   mafter  by  confent 

ham,  F.  1747,  20.  Geo.  2.  fi.  R.  without   an  aflignmcm,  and  otUerf 

APte,  page  583,  pi.  522$    Rex  v.  In-  U|K>n  hit   difcharge.     But  in  all  of 

Kibitants  of  St.  Mary  Kallendiir  in  them  it  is  confidered,  what  amounts 

Wincheftcr, Tr.  1748,  2X,  22.  Geo.  to  fucli  a  fervice  under  an  indemurt     , 

a>  B.  R,  ante,  page  571.  pl»  510  $  as  will  be  faf&cient  to  gain  «  fettle- 

lUx  V.   Inhabitants  of    Taviilock  menc 
Trin.  1767,  7*  Geo.  3«  &•  R»  poft. 

S20,  Rex  V.  Eaji  Bridgeford.  Trinity  Terniy  13.  Geo.  2.  An  apprentices. 
Burr.  S,  C.  133-Thc  pauper  Thomas  Jit  was  bound  ^^^f^f^'j^. 
apprentice  by    indentures   dated  25th  May   1727,' to  |^,-j>re  adminif- 

traiU^n  granted,  and  turned  over  by  the  affignee,  under  a  parol  agreement,  to  a  third  maftet* 
V^^  »  (eitlemeot  by  fervice  with  fuch  third  tsuSiw,  under  the  original  indentures. 

P  p  3  ITiUiam 
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Rf»  t^.       IViUlam  Henjlon  of  Orjion^  webfter,  for  nine  years,  and 
EutBhiogi.  ^^jjy  fcrved  him  the  fiift  four  years   of  the  faid  term 
'"****        at   Or/ton  \     and  the  faid    fyUHam  Henjion  then  dying 
inteftate   and   infolvent,  his  widow    (without  any  ad- 
tniniftration   taken,    that  appears  to   this   Court)    af^ 
fligned  him  over. to  Edward  George  of  Staunton^  web- 
ller,  a  certificate-man,  for  the  remainder  of  the  faid  tcrm^ 
in  conlideration  pf  3I.  paid  her  by  George;  and,  purfuant 
thereto,  the  faid  Thcmas  Alt  lived  with  and  ferved.  the  faid 
Geotge  about  a  year  and  a  half  at  Staunton  ;  and  then  tlie 
faid  George^  in  confideration  of  40s..  paid  him  by  ^fhomas 
Baggalcy  of  Eaft  Rrid^eford  aforciaid,  wehfter,  did,  with 
the  confent  of  the  faidf  Thomas  Alt^  aHign  over  the  faid 
Mt^  by  verbal  agreement,  to  the  faid  Thomas  Baggaley  for 
the  remainder  of  the  faid  term  of  nine  years  ;  and  accor- 
dingly the  faid  Thomas  Alt  lived,  and  (crved  out  the  re- 
mainder of  the  faid  term  with  the  faid  Ihomas  Baggaley. 
at  Eaft  Br idgeford.-^T HE  whole  Court  were  unani- 
mous this  was  a  good   fettlement   in  Eaft  Briddeford^ 
where  the  apprentice  lived  above  forty  days  with  Bag^a^ 
Uy:  fmce,  to  this  ailignment,  though  only  a  verbal  onct 
there  was  the  confent  of  all  the  parties  concerned  ;  and 
be  lived  and  inhabited  at  Eaft  Bridgeford  under  the  terms 
of  the  apprenticeship,  as  an  apprentice  bound  according 
(*)  .Ame,r«g«  to  the  aft  of  parliament  («).     They  obferved,  that  an 
543»  P*-  4"«'    afiignmcnt  of  an  apprentice  is  not  confidered  as  a  ftriflly 
Vide  Burr.       j^gj,]  tranfaftipn  (becaufe  the  perfon  of  a  man  is  not 
!„a''.lK'?;^r  ^^-^ift'y  »"d  M»y  affignable) :   but  it  has  been  an  e^d- 
c^rci  tt.ertin  ci-  table  conftruciion,   1  bat  where  an  apprentice  has  lived 
ted,  as  well  as  ^orty  days  under  an  ail.gnment,  he  inall  thereby  gain  a 


IjciUriyNo.      3.  &  4.  IVilL  (^  Maxy^  c.  II.  f.  8.  only  requires  a  bind- 
.^4.    Sscaifo    jiig. — Per  Cur.  Bot^i  the  orders  were  affirmed* 

.-  C2I.    S/.  Petrox'v.  Stoke  Fleming.   Trinity  Term^  ig« 

pr^  ce,  whofe  ^'^-  ^:  P^^^*  ^'  ^'  ^5^- — ^  "^  pauper  Ann  Giles  was,  on 
r>denMTV  Is  the  5th  September  1733,  bound  by  indentuce  a  parifh- 
^diversd  to  a  ^p prentice  to  Rebecc  i  Gregoiry  of  St.  Petroxy  with  her  ta 
fccondmaAcr,  f^.,  ve,  dwelU  and  abide,  till  (he  Ihould  hav^  accompliftcd 
h?1  fA'"^.*e'nl*  l^er  full  J»gc  of  twenty-one  years.  O^  the  17th  June 
Jice '.trnqu^Ih-  ^Ti^'i  ber  miftrefs,  by  indorfement  on  the  indenture, 
en  f>y  the  fjrft  dcUvcrcd  it  up,  together  with  all  her  right,  intercft,  and 
maftcr,  b)r  in-  ^grm  of  years  then  to  come  and  un<?xpired,  in  the  farac, 

f'^'r'r.X"'  °"  ^^  ^*'^'^  ^^^^^  ^^  ^^"^^^  Fleming.  The  pauper,  being  then 
lures  pains     <^f  ^^^^  ^S«  ^^  fourteen,  did,  by  indenture  dated  17th 

a  iciilvf.v.ni  bv  rviidence  v^Uh  fuch  f^cond  mwler, 
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July  ij^^f  voluntarily  bind  hcrfelf  apprentice  to  the  St.  Pit»ox 
Jaia  Pbi/ip  FoaUy  to  ferve  until  the  i  ft  of  November  1)^44;  ^-^  ^"^^^^ 
and  (he  ferved  her  mafter  in  Stoke  Fleming  from  tJiat 
time  for  feveral  years.  On  the  ift  oi  January  1745,  fhc 
intruded  into  the  parifh  of  St.  Petrox  i  and  on  the  9th 
of  tlie  fame  month,  the  feffions  vacated  the  original  in- 
dentures of  the  5th  of  September  1 733,  on  account  of  the 
binding  not  being  purfuant  to  the  alternative  in  the  fta- 
tatc,  viz.  until  (he  fhall  attain  the  age  of  twenty-four 
years  or  the  time  of  marriage.  The  oauper,  on  becom- 
ing chargeable,  was  removed  from  o/.  Petrox  to  Stoke 
Fleming. — The  Court  thought  the  original  indenture 
not  void  for  want  of  the  alternative  of  marriage'; 
though  perhaps  not  obligatory  upon  the  parties:  and 
although  an  ifpgnment  of  an  apprentice, (except  in  Lon^ 
don  by  cuftom)  cannot  llriftly  be  made,  yet  as  this 
aflignmcnt  was  with  tlie  allent  of  the  miftrefs,  the  fer- 
vicc  under  it  will  be^good  for  the  purpofe  of  gaining  a 
fcttlcment :  for  the  fervitude  continued  under  the  fir  ft 
binding, 

522.    Rex  V.  Qapham^  Eajler  Term^  20.  Geo.  2.  Burr^  A  parifli  ap- 
.  S.  C.  266. — The  pauper  Michael  (Vdjon  was  bound  a  pa-  prcnt  cc  it 
rifh-apprentic^  by  the  afleat  of  two   jufticcs  of  the  ?-».'';»;^-"'« 
peace,  to  one  Thomas  J ackjon^  ot  Aujtwtcky  tenant  to  the  hifthnc ;  then 
Rev.  Mr.   Jackfonj  ot  Clapham^  who  liad  covenanted  to  goes  with  jtrt 
indemnify  his  tenant  againft  all  parifh-charges.     Thomas  confeni  to  livt 
■  Jact/on  carried  him  to  his  landlord,  together  with  the^^^;;^^-^^;;^ 
Indenture,  who  accepted,  received,  and  provided  for  him.  ,i,„  ^uh  hU 
He  dcfired  the  mother  to  provide  for  the  boy  ;  who  did  mother ;  is  thca 
fo,  for  three  years,  in  Jujiwick  ;  and  the  Rev.  Mr.  Jack--  bound  out  by 
fan  paid  her  20s.  a  year.    Then  he  lived  with  him  in  ^^J^^^ 
Clapham  eight  weeks  ;  and  then  run  away  to  his  mother,  ^^^  j^  ^^^ 
and  remained  a,  quarter  of  a  year  in  Juft%uich\  and  thcdayi.  Hegaini 
Re7.  Mr.  Jackfon  confented  to  his  being  there.     Then  a  fsttlemenc  ia 
the  pauper  was  placed  with  his  brother,  a  mafon  in  Aujl-  ^*»«  p**;^  »" 
mcl  as  an  apprentice,  by  the  Rev,  Mr,  Jack/on,  v^ho":^;^^^'^^ 
gave  him  a  new  fuit  of  cloaths :  and  he  ferved  his  bro- 
ther («),asan  appwntice,atwelve-month  or  two,  in^//^-W^ 
wick  ; .who  took  hmi  as  an  apprentice,  and  quitted  the..  ^^^^  the  pau. 
Rev.  Mr.  Jackfon  of  him.    But  the  reprcfentatives  of  the  per  ferved  his 
firft  matter  (who  was  then  dead)  knew  nothing  of  this,  brother,  the  ma- 
nor  ever  affented  to  it ;  nor  any  thing  of  his  living  with  f;;"*""^"'",:*'* 
his  mother.-i.r^  Chief  Jufuceh^^.    The  Aft  [b)  oV^^^^   ^ 
Parliament  qnlv  requires  a  binding  by  indenture;  and^'^^,^' 
gives  a  fettlemeiit  where  the  laft  forty  daysarc  ferved.  Here  ^ary,  c.  1 1.  f. 
is  a  binding  by  indenture    (though  the   term  is  nots.Sccthewtrat 

of  It,  ante,  page  543,  p).  47«*  A  ..  J\ 

P  p  4  ftatcd) ; 
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.Rix  V,  ftatcd) :  and  the  firft  mafter  delivers  over  the  apprentice 
^LAVHAM.  and  indenture  to  his  landlord,  who  receives  him.  This, 
therefore,  muft  be  looked  upon  as  receiving  bira  under 
the  terms  of  the  indenture.  If  there  had  been  no  inha- 
bitancy elfewhere,  after  the  boy's  living  eight  weeks  with 
the  Rev.  Mr,  Jack/on Zt  Clajbhamy  the  fettlement  had  been 
there.  But  a  fettlement  is  fjxed  at  Juftwickf  by  the  boy's 
living  there  a  quarter  of  a  year  with  the  confent  of  his 
mafter.  For  this  is  living  tliere  under  the  original 
binding;  as  no  diflcnt  of  the  firft  mafter  is  ftated. 
Then  the  agreement  with  the  mafon  is  not  ftat- 
cd tp  be  a  new  binding.  The  firft  mafter  deliver- 
ed over  all  his  fright,  and  the  indenture,  to  the  Reverend 
Mr,  Jackjon  i  and  it  is  not  neceflary  to  ftate  any  aflent 

(*:  Anru,  p.     from  him.     The  cafe  of  Eajl  Brldgeford  [a)  is  in  point. 

«6i.  j>4.  5io.  However,  there  is  no  ground  for  the  diftinftion  **  that 
f*  a  fecond  mafter  cannot  aflign  to  a  third  ;'*  that  is,  fo 
far  as  to  gain  a  fettlement  by  the  fervicc  under  it. — Mr^ 
y^/i/V^DENNisON  concurred, that  the  fervice  tothe  mafon 
was  a  fervice  under  the  original  binding;  and  tliat  no 
actual  conlent  of  the  firft  matter  was  neceflary.  This 
has  been  called  a  new  binding  to  the  mafon.  But,  nei- 
ther could  a  new  contraft  be  made  whilft  the  former 
fubfifted,  and  the  original  one  diffolved;  nor  docs  fuch  a 
thing  feem  to  be  intended.  Therefore  this  is  a  fervice 
under  the  firft  binding :  and  the  order  ought  to  be 
quafhed. — Mr.yujiice  Foster  was  of  the  fame  opinion, 
•'  thatthcordcrs  ought  tQ  b^  cjqa  i;cd,"— Pe*  Cub..  Both 
orders  gualhed. 

A   ari/h  aiw         -5^3'  ^^^  ^'  ^^'^z/V/^/^w,  Eoficr  Term^  3c.  Gra.  2.  Burr, 

'  j/^js/fr^ni^cf.vifMt^'^-  A^f^-'-rMary  Bfvens,  the  pauper,   was  bound   ap- 

'     J  'fnaftc-,noi  hav-  prcntice,  by  ap^rilh-indenture,  to  JohnRicbards of  Frem-, 

•    \m  fufScient     ington^  to  fervc  him  till  her  age  of  twenty-one  years  or 

work  to  employ  j^y  of  hcr  marriage  (which  Ihould  firft  happen).     She 

Ikt,  confents  to       -^  ^  ..1  1    xt  #  L         il 

her  iminpiirr-  Came  of  age  on  the  23d  hovemher  1753,  when  her  ap- 
fclf  as  a  fcrvant  prcnticeftiip  expired,  ^hcferved  her  mafter,  mFrcmington 
to  another  per-  aforefaid,  t}i|  ^bout  the  ift  of  June  1753;  Jii'^d  fomc 
rpn  in  a  tiitfe.  ti^c  before  the  faid  ift  of  June,  Richards  told  the 
^!ll^^  whmn  rtic  pauper  "  he  had  no  byfinefs  for  her ;  and  flie  fliould  go, 
rctuLs  for  "  where  (lie  would."  And  (he  went  to  get  a  place ;  but 
above  !or«ydi>5 could  gct  nonc>  and  returned  to  her  mafter.  Afterwards, 
tnd  v»n»;i  with.  Richards  meeting  with  a  relation  of  his,  one  Hott,  of 
in  eight  days  of  jIj^  p^rifli  of  SherweiL  who  complained  of  wantinj^  a 
<»fhir  r,pptcn-  HiaKl-lervant,  A/t-^/ir^ j  anlwered,  "  he  was  overltocked 
Vi^Mhip,  and  ''  with  maids,  and  had  an  apprentice-maid  (meaning 
T^en  rnu.ns  t9  **  the  paupcr)  which  he  would  fpare  to  NoU^  if  Nat  and 
l»ci  iintn.*i;crs ««  f^g  could  agree  as  to  time  and  terms:"  but  made  na 
iX^rundcr'  agreement  with  Nat  5  wpjf  w^s  th^  pauper  yreftnt.  Aftcrr 
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wards,  Richards  told  the  pauper,  "  that  ihe  might  go  to       Rfx  •• 
**  Mr.  AW,and  live  with  him,  if  they  could  agree."  And  ^"«**<*^''«• 
thcpaupcrwentto  A'(?«,  onthefaid  iHoiJune^  and  made 
an  agreement  with  him,  *<  to  ferve  him  till  Lady-day  foU 
"  lowing,  for  the  wages  of  thirty-two  (hillings:"  And 
fliQ  lived  with  him,  in  5A^rw^//atorefaid,  from  the  laid 
ift  of  ^tt;ff  till  the  15th  day  of  November  1753,  ^^^  ^^ 
ceivcd  wages  for  that  timej  and  then  went  back  to  her 
indenture-matter  (iR/VA<3r^j)  in  -P/v/wi»^/o»aforefaid,  with, 
whom  Ihe  ftayed  eight  days ;  and  then  her  apprentice- 
ftip  expired,    by  her  coming  to  twenty-one. — Lord 
Mansfield  faid,  that>  as  the  general  principle  was  admit- 
ted, the  cafe  was  reduced  to  a  very  (hort  queftion.     It 
was  very  plain,  he  faid,  that  the  pauper  was  not  difcharg- 
fd  from  her  apprenticefliip :  her  matter  only  gave  her 
permiiSon  to  go  elfewhere,  and  ferve  another  perfon  for 
her  own  benefit.     She  did  fo :    and  afterwards,  ihe  came 
back  again  tp  her  matter,  and  was  received  by  him,  and 
ftayed  with  him  eight  days,  which  was  to  the  end  of  her 
term  of  apprcnticelbip.     So  that  it  was  no  more  than  a 
generous  mtention  or  her  matter,  to  give  her  this permif- 
fion  to  ferve  the  pthcr  perfon  for  her  own  benefit ;  but 
the  apprenticefhip  neither  was,  nor  was  intended  to  be 
difcharged.     Confequcntly,  the  fervice  with  Mr.  NoU  in 
Sherwell  was  a  continuation  of  the  apprenticefliip,  and 
performed  under  it. — Mr.  Jujiice  Dennison  and  Mr, 
Jufiice  Foster  exprefled  therafelves  to  the  like  efFeft: 
and  the  latter  mentioned  the  cafe  of  a  fc^-vant  who  was 
(a)  permitted  by  his  matter  to  go  away  three  weeks  before  ^"^  ^"-  "•  ^^ 
the  end  of  his  year,  in  order  to  uke  the  benefit  of  the  o^'^'J^^*^ 
herring-fifhingfeafon ;  and  was,  notwithftanding  his hav- ante,  "pagTI'oc, 
ing  done  fo,  adjudged  to  have  gained  a  fettlcment. — Per  pi.  441, 
Cur.  unanimoufly,   Order  of  fefTions  quaflied :  Order  of 
twp  juftices  affirmed, 

524.  Rex  V,  Aujhey^  Hilary  Term^   31.  Geo.    2.  Burr.  An  infam  »p. 
5.0.441. — The  pauper  i^rtf»aJ  Or/o// was,  at  the  age  often  Pi^^^ficc  cannot 
years,  legally  bound  apprentice  by  the  churchwardens ^^^^^  Ta^Tx^c 
and  overfeers  of  Grind^n  m  tVarwichJhire,  to  Samuel  iy-iTdemurcs^y'I 
thai! of  the  faid  parifh  of  Grindon,  until  he  fhould  attain  hiring  and  fer- 
tile age    of  twenty-four  years,  purfuant   to  43.  £//z,  vice  to  a  fecoi;d 
which  indenture  W4s  duly  approved  of  by  two  jutticcs  of '"•^^^''  "'"*'"  * 
the  peace,  purfuant  to  the  dire^ions  of  the  faid  Mature.  ^^a^'^'oViUe 
The  faid    pauper    ferved  and   inhabited  with  his  faidind^tt^res'/!!- 
matter,  in  Grindon,  under  the  faid  indenture,  till  Mi-  though  hy'tho 
ehaelmas  J  754;  at  which  time  the  faid  LythalU   the  maf-  cxprcfs  conf.nj 
ter,  in  confidcration  of  40s.  then  paid  him  bv  the  pau-^^  ii»c  original 
P«r?  ^g^^  t9  ^ifcliarg^  the  feid  pauper  from  his  fald'""^'''' 

apprcnticclhip  ;  ^     ^  •  *• 


t< 
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RfKv,.     apprenticcfhip  :    which  receipt   and  difcharge  was  in- 
^BiTAtY,    dorfcd  and  written  by  the  mafter  on  the  back  of  the  faid 
indenture ;  which  he  then  deh' vered  up  to  his  faid  appren- 
tice. The  faid  pauperthen  lefthis  faid  mafter, and  hired  hiro- 
fclf  for  a  year,  and  fervcd  for  a  y  car,at  tlie  parifh  of  hijrham. 
Afterwards,  viz,  at  Michaelmas  1 755  ,he  hired  himfelf  for  a 
year  to  Liliyy  in  tlic  parifli  of  Aujirty  aforefaid,  and  ferved 
the  faid  year  in  the  faid  parifh  ;    and  received  his  year's 
wages.     The  pauper  is  now  (12th  July  1 757)  upwards  of 
twenty-three  years  of  age  :  but  hath  not  attained  the  age 
of  twenty-four  years.     The  Sessions  upon  thefc  fadts 
cjuaflied  the  order  of  two  juflices  removing  the  pauper 
from  Aufirty  to  Grindon^     In  fupport  of  the  order  of  Icf- 
(f )  viec  afi%  fions,  it  was  contended,  that  for  want  of  the  confent  of 
P  5  6,  p<.5i6,  the  pari(h  officers,  and  fuppofing  the  indentures  not  dif- 
fcriloT)  ^hat     charged  {q)  :  yot  the  fcrvicc  being  by  the  raafter's  leave 
tfh:  corfent  of    ?*''^  confcat,  the  pauper  gained  a  fettlement  under  tlic 
the  fxuiih^f-    indentures,  which  was  firit  in  H'l^ham^  and  afterwards  ia 
fccr>  isiiome- ^////f^j.     To  quafh  the  order  it  was  contended,   that 
^^^^^  hire  is  no  exprefs  confent  to  this  fervice,  and  therefore 

t!ie  Infl  forty  days  fervice  fhall  not  gain  a  fettlement^ 
fgr  want  of  fuch  confent ;    and  the  cafe  Buck'ington  v. 
Sf&'mgun  was  cited.     But  it  appearing'  that  the  pauper 
was  untler  age  at  the  time  of  hia  confeniing  to  the  dif- 
cliarge. — Lord  Man^sfield.     Then  there  is.  nothing 
in  it.     If  he  was  under  age,  his  confent  was  quite  out  of 
the  cafe  ;  and  is  cxa£tly  upon  the  fame  foot  as  if  he  had 
given  no  confent  at  all ;    for  the  confent  of  an  infant 
apprentice  can  fipjmify  nothing,  nor  be  of  any  validity. 
Then  if  liis  confent  is  of  no  validity,  and  as  nothing  at 
all,  his  fubfequent  ferviccs,  under  the  hirings  ftated  iu 
the  order,  cr.n  never  be  confidered  as  performed  by  the 
(i)VTi}eihe     maflcr's  (/^)  leave  and  confent;   and  fo,  asbeingafcr- 
etj'-trfBuc-      vice  of  his  mafter  under  the  indenture:  becaufc  this  is. 
k:Bjcton  parifh,  ^q  exprcfs  aivd  explicit  leave  and  confent  given  by  the 
•ore»  pags  5;o,  j^g^jij^^  to  thc  ("c)  particular  fervice ;  but  was  intended  to 
^  ^^  be  quite  general,  ^nd  is  even  founded  in  a  miftaken  ap- 

prehenfion,  ^*  that  thc  apprentice  could  confent  to  his 
*♦  being  difcharged  ;^'  wjuch  he,  being  an  infant,  was 
not  capable  of  doing. — And  the  (dj  two  other  Judges  be- 
ing of  the  fame  opinion.  Per  Cur.  Order  of  lei&ons 
qualhed ;  Original  Order  afSrmed, 

• 

^n  dpprentJee        -j-  j,  Lukc'sv.  St.  LeomKTsx  Trinity  Term,  5.  Gf«,  3. 
woikirf  w.,i,    g        g  ^  ^Az.—miliam  Hutchins  thc  pauper,  at  fifteen 

fever.j|  tn liters        '^  ^^  »       ^     ' 

noil  r  a  jrtf;t<iji  i'urnct  b|   the  fi'.iX  m^ft^r  tp  f^rve  where  he  would,  gains  no  feulrment 

?»Wftby.  6.  C'    I.  HI.  Rtp.  553. 

(r)  VVIiich  Ma&  fhe  caC:*  in  Rex  v.  inhabitants  of  Fremms^onj  ^ut^page 
S-i>  l^«  S^V        C''>  ^^'  juftice  Fu3 TER  wai  abrcii;. 

year^ 
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ycars^of  a^jc  was  bound  apprentice  by  the  parifh  of  St,  c^^'r.^"  *J* 
P^ur  Cornhil  to  one  Profit  afhoemaker  in  Soutbwarky  till  ^'  -©^A*^. 
he  fliouid  come  to  the  age  of  twenty-four  years  :  and  ferve4 
him  there  three  years.  The  mauer  then  removed  to  the 
pari(h  of  St.  Luke  in  M'lddUfex^  taking  the  pauper  with 
him  ;  where  he  fervcd  four  years.  The  mauer  then  told 
him  to  go  about  his  buiinefs,  and  work  for  himfelf : 
but  no  one  was  prefent  at  the  parting,  except  the  mafter 
and  himfelf.  The  indentures  were  not  cancelled  nor  de- 
livered up.  The  pauper  hired  himfelf  to  fevcrai  matters 
of  the  fame  trade  as  a  journeyman-lhoemaker,  in  dif- 
ferent parifhes  \  and  believed  the  faid  Proji  did  not  know 
what  mailers  he  worked  with,  ^fter  he  lett  him>  nor  was 
he  ever  called  upon  by,  or  did  he  ever  accoifnt  with,  tlie 
laid  Froft  for  what  he  earned,  but  applied  the  money  to 
his  own  ufe:   nor  did  the  faid  Froft  ever  m^ke  any  in- 

3uiry  after  him  that  he  knew  of,  nor  make  any  provi* 
on  for  him,  after  he  left  him.     He  worked  and  lodged 
the  lafl  forty  days  before  he  attained  the  age  of  twenty^ 
four  years,  in  the  pari(hof  St.  Leonard  Sborediteb.^^LoKU 
Mansfield.  The  indenture  of  apprenticefhip  remain- 
ed in  force:  and  the  relation  of  mailer  and  apprentice 
continued.     But  this  fervice  in  St.  Leonard* t  cannot  be 
coniidered  pither  as  a  fervice  of  his  firft  mailer,  or  as  an 
aiTigninent. — Mr.  Juftlce  Wilmot.  *  The  apprentice's 
fettlement  in  St.  Luke's  continued.    He  was  incapable 
of  making  a  contract  by  way  of  hiring  and  fervice,  or  of 
any  a£l  to  gain  a  fettlement.     If  the  mailer  had  affigned 
over  this  apprentice  to  a  particular  perfon,  it  would  have 
gained  him  a  fettlement  as  a  fervice  to  the  firil  mail6r. 
But  here  the  apprentice  was  Jut  juris  as  to  the  purpofe  of 
gaining  a  fettlement,  as  fervmg  his  fiift  mailer.     What  • 
bad  palled  was  a  total  dilfolution  of  the  apprenticefhip, 
as  to  this  particular  purpofe  of  gaining  a  fettlement 
under  the  mdenture.    This   working  in  St.  Leonardos 
was  not  carrying  on  the  buiinefs  of  tlic  firil  maftcr  there, 
cr  ferving  under  the  original  apprenticefhip  in  this  pa< 
rilh  of  St.  Leonard.'-Mr.  Juftice  Yates  was  of  the  fame 
opinion.     He  could  not  gain  a  fettlement  there,  by  ferx-^- 
iog  in  that  parifh  under  a  contract  which  he  was  not/zei 
juris  to  make.     It  diBers  from  an  affignment  of  an  ap- 
prentice to  fcrve  a  particular  mailer  in  another  parifh. 
rhat  indeed  may  be  deemed  a  fervice  of  his  iirft  mafter 
in  that  pariih.    But  here  was  no  privity  between  the  firft 
mailer  and  the  others  whom  he  ferved  after  he  had  quit- 
ted the  firil.     It  was  a  liberty  given  by  the  mailer  to  tlic 
apprentice  •*  to  go  where  he  would,  and  work  for  him- 
**  (cl(  where  b^  would^"    Therefore  the  fettlement  con- 

tinued 
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St.  Lara's  v.  tinued  to  be  in  that  parifh  where  he  had  laft  fcrvcd  his 
St.  Lronakd.  f^^  niafter  as  an  apprentice  for  forty  days,  which  was  in 
St.  Lukc*s. — Mr.  Jujiice  Aston  concurred,  for  the  rca- 
fons  given  by  Mr.  Jufike  Wilmot  and  Mr.  Jitjlw 
Yates. — Lqrd  Mansfield.  The  indenture  lubfift- 
cd  :  and  this  fefvice  in  St.  Leonard* s  cannot  be  confidcr- 
ed  either  as  a  fervicc  of  the  firft  mafter,  or  as  an  afligU' 
nient. 

An  tpprcntice       526.    Rex  V,  TaviJIock^  Eafler  Tcrniy    7.  Geo.  3.  Burr, 
affiRned  to  afc-  J.  C.  578  — The  pauper  Rofnmond  Cock  was  bound  an 
ccnd  rhafttr,     apprentice,  by  the  parilh  of  Lamerton^  to  Richard  Rundle^ 
r^'^^'^^klt-    with  whom  he  lived  feveral  years  in  that  parifh;  and 
lecoffMi  mafter*$  ."len  Kundle  transferred  hira,  by  atlignraent,   to  Jobn 
confcm,  gains  a  Prdtit  of  the  parifh  oi  ATiltmAbbott ;  with  whom  he  liv- 
fctTiem^ni  with  ed  till  he  was  twenty  years  and  a  half  old  ;  at  which  time 
ihc  third  mailer.  1^^  offered  his  fcrvice  to  Thomas  Mcifon  of  the  parifh  of 
s.  c.  J.  Bl.      Kelly.     The  faid  Mafon^  apprehending  "  that  he  was  an 
Rep.  635.        ««  apprentice  to  Prout^^  fent  his  two  fons  to  the  fame 
C411I,  laS         Prout^  to  know  "  whether  it  were  with  his  confcnt  that 
"    Cock  th^  pauper  fhould  Ijve  with  him.*'     To  which 
Prout  anfwercd— •*  with  all  his  heart :  he  might  live 
**  with  Mafon  or  anybody  elfe,  provided  he  performed 
**  his  agreement  with  him ;  which  was,  to  pay  one  gui- 
nea a-ycar  during  the  remainder  of  his  apprentice- 
fhip.'*     Accordingly,  he  lived  with  Mafon  in  the  faid 
parifh  of  Kelly ^  for  a  year  and  upwards.     The  Court  of 
,  ScfTions  being  of  opinion  "  that  he  gained  no  fettlement 

*'  thereby,"  did  therefore  vacate  the  faid  order  of  two 
.,  juflices,  which  removed  the  pauper  from  Tetvijiock  to 

Kelly. — Lord  Mansfield.  Theonlyqueftion  is, "Whe- 
ther Prout  confentcd  ?*'    It  is  clear  "  that  he  did  con- 
fent  :*'    and  his  confent  included  that  of  the  firft  mafler^ 
— Mr^  Jufl'tce  A^TON  concurred,  and  cited  the  cafe  of 
(.i)  Ante         -^^^  ^'  ^"^^^^^^'^'-J  ^f  ^^fi  Br'tdgeford  (fl),  TV.  13.  G.  2. 
j8i,  pi.  5*0.  wher^  a  fecond  affignment  was  holden  good. — mr.  Juf- 
iice  Yates  and  Mr.  Juftjct  Hewitt  were  of  the  famo 
opinion  v;ith  his  Lordlnip  and  Air.  Ju/lice  A&toh, 

527.    Rex    V.   CharfeSy    Trinity   Term^    12.   Geo.  3.— - 

The   pauper  John  Hodge  was  bou!\d   by  the  parifh  of 

Ap.vif?i  ap-      Knovjiione  to  john  FiJlHr^  for  an  cflate  which  he  rented 

J,  entice  rcfi.ifs  ijithat  parifh  of  John  Loo fcmorcy  who  covenanted  with 

\virl»  hin  m^fter  ^  J  J  ^ 

ior  two  Yc:irv,  \K  then  turntd  over  to  a  perfon  in  another  parifh,  wheie  he  reAdes  above 
forty  d^ys,  hut  o"  ^»'»  btc«iming  a  cripple  is  fent  hack  to  his  original  mafter,  who  fenf  him 
fo  hoatd  in  Ms  pariH',  wjtn  his  mother,  whtre  he  rcfi'lcs  ahovt  forty  days  vnahlt  tojcrv^ 
j^is  rt.Jtf*^  ao*l  is  A'. en  difcharRpd  by  the  fcifiQns  :  he  gain%  a  f^Ulcm^Ot  by  thii  Uft  rcfu 
^twz'm  ci  lor-y    dajf*.     S.  C  Ciur.  S^C'   706, 
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tijker^  that  if  a  fccond  apprentice  was  bound  for  that  ^«*  •'• 
eftate  (which  fccond  apprentice  Ho^igswzs),  that  he  and  v  Charli:*. 
his  reprefentatives  would  difcbargc  the  faid  Fi/ber  from 
any  expencc  that  he  might  incur  thereby.  Hodge 
being  bound  to  Fljher^  applied  to  the  widow  and  repre- 
fcntative  of  Loofemore^  who  took  the  pauper,  received  the 
parilh-money  with  him,  and  went  with  the  pauper  into 
the  pariih  of  Rofeajhy  where  (he  then  lived,  and  where  he 
continued  witli  her  about  two  or  three  years  ;  when  Mrs. 
L^oftmo.t  inter-married  with  ^John  Slader  of  the  pariih  of 
Charlesy  and  there  tlie  apprentice  continued  with  her  for 
about  three  years,  when  the  boy  became  a  cripple  by 
lo£ng  of  his  feet:  whereupon  Slader  and  his  wife, 
about  three  months  before  the  apprentice  was  difcharg- 
cd,  fent  the  apprentice  to  Fi/her  his  original  mailer  (who 
knew  of  bis  being  a  cripple),  and  iniifted  on  his  receiv-  . 
ing  the  pauper;  which /V/^  refufed,  until  fhe  promifed 
to  pay  him  all'the  expencc  be  ibould  be  at  in  taking  care 
of  the  pauper ;  and  then  Fi/her^wx.  the  pauper  to  live  with 
the  pauper's  grandmother  in  the  faid  pariih  of  Know/tone^ 
at  eighteen  pence  per  week,  where  he  refided  fevcn  weeks, 
when  he  wa3  removed,  having  been  lirft  difcharged  by 
the  court  of  feflions  from  his  apprenticefliip,  after  a  re- 
iidence  of  more  than  forty  days,  for  which  Fl/her  paid 
her  accordingly. — Mr,  Juftice  Aston.  This  is  an  ap- 
prentice in  hufbandry.  Ft/her  having  another  apprentice 
applied  to  Mrs.  Loofemore  to  take  him,  agreeable  to  her 
covenant ;  Ihe  takes  him  with  his  content,  and  takes  tlie 
parifh -money,  which  to  be  fure  looks  like  an  aflignmenti 
but  is  not  one  ;  flie  Mrs.  Loofemore  returns  him  back  to 
the  mailer,  being  then  a  cripple :  it  is  not  ftated  whether 
he  did  any  fervice  in  cither  place ;  his  relidence  in  Know* 
pone  being  with  his  mailer's  privity  and  confent  is  fuffi- 
cient,  although  he  did  no  fervice  there.  If  the  refideiice 
was  not  cafual,  which  in  this  cafe  it  was  not,  it  has 
been  often  faid,  that  the  labour  and  fervice  of  appren-* 
tices  is  the  conlideration  of  fettlement ;  but  that  is  not 
true  ina  thoufandinllances:  it  is  the  refidence  without 
any  fervice  that  does  it,  if  the  mafter  be  privy  and 
confenting  to  it. — Willes  and  Ashhurst,  Jtijllce^^ 
being  of  the  fame  opinion,  the  order  of  feffians  was 
qualhed. 

J28.  ken 
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IfamaAd-igjrd!      jfaS.  Rex  v,  Offertdfty  Eafter  Term^  1 5.  Geo.  3.  Btfrf'i 
with  hi«  ip-     s.  C.  802. — Tbc  order  ftated.  That  tli«  pauper  John  Red- 
w'fli  Wm^fiha/*^''^  ^^*  originaJly  fettled  in  the  townflbip  of  Hatter^ 
loom,  and  od    J^  "^  ^^  parifti  of  MBttram  LongdendaUy  in  the  county 
leodving  one     of  Cbefter  ;  and  wheh  of  the  agfc  of  twelve  years,  he  the 
Aiiiiog  a.week,  patiper  was,  by  an  indentute  bearing  date  tlic  25th  of 
Swkfor'wm-  '^t^^  ^TS^^  bound  ari  apprentice,  by  the  churchwardens 
mu  *  fcrvic«*   ®*  ^'^^  ^^*^  parifti  of  Mdttramy  and  the  overfeers  of  Hat- 
vndw  this  fepft-  /^*7Z?;f  aforeiaid,  to  Benjamin  Redfeam^  b.  linen-weaver  in 
Kstion  with       Hatter/ley  aforefaid,  for  tlic  term  of  feven  years.    That 
^^J^^  the  pauper  was  a  party  to  and  executed  the  faid  inden- 
^riOi'is  a  for-  ^^^  •  which  was  allowed  by  two  ading  magiftrates  for 
Tice  under  the  the  faid  county,  purfuailt  to  the  flatute.     That  the  pau- 
Indentures,  aU  per  removed^  with  his  mailer,  out  of  the  faid  townfhip 
though  the  ap.  of  Hatter/ley  into  the  townfliip  of  Stockporty   a  few  days 
STh^Tn^^  after  the  date  and  execution  of  the  faid  indenture.  That 
and  the  mafter  ^^®  paupet  fervcd  his  faid  maftcr  fiye  years  and  feven 
knew  with        months  in  the  faid  townihip  of  Stockport ^  under  the  faid 
«rh6m  he  wai    indenture,  and  lodged  at  his  matter's  hdufe  in  Stockport 
forking*         aforefaid  during  fuch  time.    That  the  pauper  and  his 
matter  then  entered   into  the  following  agreement—* 
**  That  the  pauper,  tipon  payiilg  his  matter  twelvc- 
"  pence  a  week^  and  providing  for  himfelf,  ihould  be 
**  at  liberty  to  work  for  his  own  benefit  during  the  rc- 
•*  mainder  of  his  apptenticefhip-term ;   and  the  mafter 
**  fhould  find  the  pauper  a  loom  for  the  remainder  of 
**  his  apprenticelhip"* (which    he  did):   "  And    that 
*'  the  matter  was  to  receive  the  twelve-pence  a  week  as 
*^  a  fatisfadion  far  his  fervice  during  the  remainder  of 
**  his  apprcnticefhip.**    That  the  pauper,  at  the  time  of 
making  fuch  agreement,   was  of  the  age  of  eighteen 
years ;  and  immediately  after  the  feme  was  concluded,  be 
the  pauper  married,  and  left  his  mafter  Benjamin  Red- 
fearn.     That  neither  the  churchwardcjis  of  Mottram  nor 
the  overfecrS  of  Hatterjley  were  acquainted  or  privy  to 
fuch  agreement  being  made;  nor  was  the  indenture  can- 
ceJled  or  delivered  up.     That  the  pauper  afterwards  re- 
lided,  as  mafter  of  a  family,  about  five  months,  with  his 
wife,  in  the  townfhip  of  5/ofi/^or/ ;  worked  for  his  own  be- 
nefit, and  was  not  accountable  to  his  mafter  for  what  he 
earned,'  nor  did  his  mafter  provide  him  with  the  goods 
he  worked  up  after  fuch  agreement  was  made :  but  the 
mafter  provided  him  with  a  loom  as  aforefaid,  and  re- 
ceived tlie  one  fliiiling  for  feveral  weeks,  under  the  agree- 
ment from  the  pauper,  whilft  he  refided  at  Stockport4 
That  the  pauper  took  a  houfe,  and  removed  with  his  fa^ 
mily  into  the  townfl>ipof  Offerton^  which  adjoins  to  th« 
townihip  of  Stockj^ort,  about  twelve  months  before  the 

faid 
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fitid  apprenticefliip  would  have  expired^  and  continued      ^»«*. 
to  rcfide  in  the  faid  townlhip  of  Offtrtan  from  that  timo  ^'■*^^' 
till  the  order  of  22d  April  laft  was  granted,  the  pauper  , 

workir,g  for  the  fame  tradefman  who  employed  the  roaf-* 
ter :  but  fuch  tradefman  did  not  fettle,  nor  any  ways  ac- 
count with  the  matter  for  the  pauper's  work  or  earning;  bu< 
the  matter  provided  him  with  a  loom,  whilft  the  pauper 
rcfided  in  Offerion,  That  the  pauper,  during  the  time  hflf 
refided  in  Offerton  (which  was  for  the  remahider  of  the 
time  under  the  indenture  of  apprenticelhip,  and  being 
near  twelve  months),  did  not  work  with  any  perfon  by 
the  particular  dire^ion  or  confent  of  his  faid  matter,  but^ 
received  the  profits  and  emoluments  of  his  trade  to  bis' 
own  ufe :  but  the  matter  knew,  during  all  that  time, 
when  and  with  whom  the  pauper  was  working ;  and  the 
matter  applied,  two  different  times,  t©  the  pauper,  dur- 
ing the  time  that  he  fo  refided  in  Offerton  (and  before 
the  time  for  which  the  weekly  payments  were  to  be 
made  was  expired),  for  money  upon  account  of  the  fur- 
ther arrears  of  twelve-pence  a* week  due  to  hin^  in  pur- 
fuancc  of  fuch  agreement ;  but  never  received  any  money 
from  the  pauper  after  he  removed  into  Offerton  \  but  of- 
ten demanded  it,  and  would  have  received  it,  ifthepau- 

er  had  been  able  to  pay  him  \  and  often  threatened  him 
'ornot  payigg  it. — The  Court  were  of  opinion,  that  the 
Sipprenticeihip  continued :  there  was  no  diflblution  of 
it,  nor  intention  to  diflblve  it.  As  between  the  original 
matter  and  the  apprentice,  the  matter  knew  that  the  ap- 
prentice worked  in  Offerton^  and  demanded  the  twelve- 
pence  a- week  for  it :  an  apprentice  may  work  in  any  ' 
Earilh  with  the  confent  of  his  matter :  and  it  is  pro- 
able  that  the  tradefman  with  whom  he  worked  knew 
that  he  was  an  apprentice,  for  that  tradefman  employ- 
ed the  matter.      I  hey  held,  therefore,  that  the  fervice  in 

Offerton  was  under  tlxe  indenture  of  apprenticefhip* 

529.  Rex  V.  Ideforiy  Hilary  Term,  16.  Geo.  3.  jB^rr.  *^h«  confeot  of 
S.  C.  821. —The  pauper  Mary  Streete  was  legally  bound  |J*'„^^^;;'j|f 
an  apprentice,  by  the  officers  of  Chudlcigh^  to  Philij>  Mat-  oH^to'*cnabic 
thews  of  that  place,  till   twenty^onc  years   or  day  of  an  apprenhce  to 


tan  away  from  Stellifordy  and  returned  to  the  faid  parifhdcuiuit*. 
of  Chudklgh^  ^nd  refided  there  for  nine  months,  as  a  fer- 
vant  to  John  Hayes  at  a  public -houfe,  with  the  knowledge, 
fctti  without  any  exprcfs  confent  of  Matthews  or  Stel/i^ 
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Rtt  V.      fori\  and  ^cAw  i7<7)^«  did  not  know  that  the  pauper  was 
PLFotp.     ^^  apprentice.     P^/7/^  Matthews^  the  original  maftcr,  re- 
fided  in  Chudletgh  during  the  time  that  the  pauper  lived 
tvith  Hayes^  and  frequtntly  faw  her  there ;  but  during 
her  refidence  there^  applied  to  StelUferd  to  take  her  back 
to  Idefordy  and  threatened  to  put  him  to  trouble  if  he 
did  not.     The  pauper,  during  the  time  Ihe  was  at  Chud- 
te'igh  as  aforefaid,  was  taken  ill ;  and  for  part  of  the  time 
fo  ill  in  the  workhoufc  that  fhe  could  not  be  removed; 
and  was  then  relieved  by  Stelllford  in  the  worklioufe 
there.     She  never  returned  Xo  Ideford\  but  continued, 
for  the  laft  two  years  of  her  apprenticcfliip,  in  Chudiei^by  ' 
in  good  health;   where   the  apprenticeihip  expired.— 
Lord  Mansfield.    Here  is  no  confent  of  the  mailer, 
cither  cxprefs  or  implied ;  his  mere  knowledge  of  it  docs 
not  imply  his  confent  to  it. — Aston,  Jufiice.     There 
muft  be  the  confent  of  the  mailer,  in  order  to  the  ap- 
prentice's gainhig  a  fettlement  in  another  pari0i ;  and  he 
(a)  Ante,  pase  cited  I^ex  v.  Qapham  {a). — The  order  therefore  of  the 
5^3»  P*'  5**-   two  juftices  removing  the  pauper  from  Chudleigh  to  Idt^ 
ford^  and  the  order  of  fcffions  confirming  tliat  order, 
were  both  alErmed. 

If  the  maftcr  of  530.  Rex  V,  Stocklandy  Hilary  Term^  19.  Geo.  3.  Douglas^ 
an  apprentice  yo. — ^The  pauper  was  bound  an  apprentice  in  nuftandry 
die,  and  the  {^  ^^^  \j^  ^f  Stockland  to  John  Davie s  of  that  pa- 
executors, at  the    -'/r      .,/  ,       yi        ,  1    t  -v  r  xi 

pauper'srequeft,  riin  tjJl  he  Ihouid  be  twenty-four  years  or  age.  He 
agree  that  he  lived  there  four  years,  under  that  indenture,  when  the 
ihaii  go  and  live  mailer  died.  He  continued  with  Jiis  maftcr's  fon^ 
with  another  ^j^q  ^^  Y\\s  executor,  and  had  proved  his  will,  for 
^e*of  fony^''  about  fcven  years,  in  the  fame  parifh,  when,  being  de- 
days  with  fuch  firous  of  living  with  his  uncle,  in  the  parifli  of  Ottcrtorij 
perfon  before  to  learn  the  trade  of  a  miller,  his  uncle  and  he  applied 
the  term  of  the  ^^  ^^^  executor  for  his  confent,  who  gave  his  confeni 
apprtnticeihip  accordingly,  faying  he  would  do  any  thing  for  the  bcne- 

expiret,  gams  a  b  j^      j     t>  j  t> 

fettlement         "t  of  the  pauper;    and   then  the    pauper    mace   an 

under  the  ap-    agreement  with  his  uncle  for  is,  6d.  per  Week,  and  con-* 

prenticcaiip.      tinued  with  him,  in  tlie  whole>  two  years  and  an  l>alf ; 

S.  C.  Caid.  60.  at  the  end  of  the  firft  four  months  of  which  time  thd 

pauper  attained  his  age  of  twenty-four  years. — Lord 

Mansfield.     Though  an  apprentice  is  not  (Iriftly  af- 

fignable  nor  tranfmiffible,  yet  if  he  continued  wnth  the 

confent  of  all  parties  and  his  own,  it  is  a  continuation 

(k)  Ante,  page  of  the  apprcnticeftiip.     The  cafe  of  Bridge/ord  {If)  is 

S^i>  pU  510*    much  ftronger  than  this- 

^31.  RtM 
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531.  Rexv.  LanghafHy  Mleb.Termy  22. Geo.  ^,Cald,  126.  Thccxprei* 
-*The  pauper,  IVilliam  EUingwortb^  was  bound  an  apprcn-  conftnt  by 
ticc,  by  indenture  of  the  18th  of  March  1773,  duly  cxc-^j[^^^°j*^^ 
cuted  and  allowed  by  two  juftices,  to  Benjamin  Stimfony  femcewith  a 
of  Langhamy  weaver  and  woolcomber,  from  the  church- ftcond  mailer, 
wardens  and  overfcers  of  the  poor  of  the  Deanjhold  in  the  '»*»  ^^^  ^^^  P"^* 
^nOx  of  Oakhamy  to  ferve  till  the  age  9^  twenty -four  ^/^°^/'^^^^^^^ 
years ;  under  which  indenture  he  remained  in  fuch  fer-  ^lL««/of  an 
vice  four  years  and  upwards,  when  the  faid  Stimfon  his  apprentice, 
inafter  failed  in  his  circumftances,  and  having  no  longer  An  infant 
etnployment  for  him,  told  his  faid  apprentice  he  might  P'"^  apprcn- 
go  to  his  father,  John  EUingworthy  at  Oakham.     Upon  v^ca""he^ 
the  apprentice  coming  home,  his  father  and  grandfather  indenture!, 
applied  to  one  William  Beecrofty  of  the  faid  Deanjhold  in 
Oakham^  weaver  and'  woolcomber,  to  take  tlie  faid  ap* 
prentice  for  the  remainder  of  the  term.      The  father  of 
the  apprentice  then  went  to  Stimfon,  who  was  at  home 
and  under  confinement,  and  told  his  wife,  tJiat  he,  tlie 
father  of  the  apprentice,  had  got  a  new  mafler  for  his 
fon :  upon  which  Stimfons  wife  went  up  to  her  hufband's 
chamber,  and  informed  him  that  the  rather  of  the  ap- 
prentice was  come,  and  faid  to  her  that  he  had  got  a  new 
matter  for  his  fon,  and  deiired  the  indenture  might  be 
given  up :  upon  which  Stimfon  gave  the  indenture  to  his 
wife,  who  delivered  it  up  to  the  apprentice's  father,  the 
faid  Stimfon  having  firft  made  erodes  upon  the  indenture, 
as  a  token  that  he  had  refigned  up  the  indenture  and  the 
apprentice.     Obferve,  that  at  this  time  the  pauper  was 
uuder  age  and  is  yet  under  age.     Soon  after,  Beecroft  went 
to  faid  Stimfon  to  aik  him,  whether  he  was  willing  to  re- 
iign  up  his  apprentice,  and  to  turn  him  over,  as  he  was 
going  to  take  him  apprentice,  if  he  Stimfon  was  willing ; 
and  Beecroft  told  him,  Stimfon^  that  the  apprentice  was 
bare  of  cloaths,  and  if  the  father  would  cloath  him,  he 
would  take  him.  Beecroft  further  faid  to  Stimfon^  **  if  things 
came  about,  he  hoped  he,  Stimfon^  would  never  fetch  htm 
again  :"   to  which  Stimfon  replied,  he  never  would ;  and 
Beecroft  then  told  him  there  was  no  occalion  for  a  deal 
of  trouble  in  turning  him  over,  if  he,  Siimfon^  would  be 
honeft  :  and  upon  this  Stimfon  aTTured  him  he  never  would 
fetch  his  apprentice  away  ;   and  Beecroft  then  declared, 
that  **  if  we  have  an  agreement  drawn  to  our  fatisfadion, 
it  will  be  better  than  having  fo  much  trouble  about  it  :'* 
and  Beecroft  immediately  went  away  fatisfied,  that  he 
Slight  keep  the  apprentice  as  a  turn-over.     The  appren- 
tice flaid  with  William  Beecroft  three  years  and  a  half  by- 
virtue  of  the  above  tranfa£tion,  and  an  agreement  entered 
into  for  that  purpofe  between  ifohn  Ellingworth,  the  father 
Vol.  II.  Qq  of 
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Rix  «.      of  the  apprentice,  and  the  new  raaftcr,  Beecroft ;  whidi 
I^AMCMAM.    agreement  was  made  in  the  prefence  of  the  apprentice, 
but  he  was  no  party  to  it:  and  the  parilh-officers  of  the 
DeanJhM^  in  Oakham^  were  perfeft  urangers  to  it.    The 
new  mafterkept  tl\e  agreement  and  the  original  inden- 
ture.    It  is  admitted  by  botli  the  appellants  and  refpon- 
dents,  that  at  the  time  the  indenture  was  delivered  up  to 
the  pauperis  father,  Stimfon^  the  firft  mailer,  confidered 
the  pauper  perfe£tly  at  liberty ;  and  that  his  indenture 
.  was  fo  given  up,  that  he  might  make  any  frefh  agree- 
ment, and  looked  upon  him  to  be  quite  at  large. — Lord 
^'1ANSFI£LD.    There  is  no  difiiculty  in  this  cafe.    The 
indenture  continues  in  force  s  and  the  only  queftion  is, 
^  Whether  the  fcryice  of  the  fecond  was  with  the  coufent 

of  the  firft  mafter  ?  for  if  fo,  it  is  a  fervice  under  the  in- 
denture.  Of  this  there  can  be  no  doubt,  for  he  confents 
exprefsly :  be  cancels  the  indenture,  and  dire  As  it  to  be 
delivered  to  the  father  of  the  infant  apprentice,  who  came 
to  him  for  the  purpofe  of  this  ailigiunent;  and  he  un- 
dertakes  to  the  fecond  mafter,  that  he  would  not  reclaim 
him. — 'AsHHURST,  Jujike.  This  differs  from  the  cafe 
.  cited ;  for  there  the  original  mafter  knew  nothing  of  bis 
apprentice,  or  with  whom  he  worked  :  here  is  anexprefs 
confent  to  the  particular  fervice^— Buller,  Jujtice.  This 
diftin£tion,  that  an  exprefs  and  explicit  leave  and  confent 
by  the  mafter  of  an  apprentice  to  the  particular  fubfe- 
quent  fervice  is  a  requiiite  not  to  be  diipenfed  with,  was 
taken  in  t^ex  v,  Avjlrey ;  and  again  in  a  later  cafe.— 
WiLLEs,  Jujilci^  concurring,  Rule  abfolute,  and  botk 
orders  qualhed. 

532.  Rex  ir,  Bradmncht  Tr'mhy  Term f  21.  Ge9w  3.  Ed!* 
I'nL'  by  (I'r.  J^^'^  i^/55.-Thc  uauper,  RkbeirdM.ggridge,  was  born 
ticc  with  ano.  '"^  Bradnmch^  and  bound  apprentice  by  tliat  pariln  to 
thcT  perfon,  it  Cbfijl'ton  Hill  until  he  fhould  attain  the  age  of  twcnijr- 
ik  fufficient  if  four  years.  He  continued  to  live  with  his  mafter  until 
the  conTcmof   ^^  ^^zA  attained  the  age  of  twenty-two,  when  tlie  mafter 

the  nriT  matter  j^i^-ri.  tj«       *•  •         •»_       1       J 

appear  from  agreed  that  if  he  would  give  him  one  guinea  m  hand,  ano 
ciicumOancei,  two  guineas  more,  being  one  guinea  a-year  durii^  tlic 
although  It  be  continuance  of  his  apprenticelhip,  the  pauper  fhould  go 
^^^?^^*^y  and  fcrve  where  he  pleafed-  But  the  mafter  (aid,  he  fliould 
l*^*""'  not  deliver  the  indenture,  nor  difcharge  him  from  his 

Mary  Uinbcth,  apprenticcfliip,  for  he  confidered  hrm  as  his  apprentice 
poft.  PL533.  'ftill*  The  pauper  agreed  to  this,  and  paid  his  mafter  a 
K(.x  'J.  s^nd.  guinea  in  hand,  and  went  into  the  pariih  of  Gitt'i/ham^  xA 
fo  d,  port.  Hved  with  his  fatlier,  and  paid  him  fix-pence  a  week  iot 
Kexl^Br"!  dislodging.  He  hired  himfcif  as  a  labourtr  to  Mift 
ftcnc,  Hii^y,    Sainthlll  by  tlie  day,  and  continued  to  lodge  with  his 

17.GCO.  3.  puJUpije  599^  pi.  535. 

father 
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father  an^  ferve  Afi/s  Smmhill  till  the  expiration  of  his      l^'<  v« 

apprenticefhip.   At  the  ead  of  the  firft  year  of  his  fcrving  Bra*wiiich4 

Mifs  Sainthill^  he  went  to  his  mailer  liilly  and  paid  him 

one  guinea  for  that  year,  according  to  the  agl^eeinent; 

His  mafter  faid,  "  You  continue  to  work  for  Mifs  Saint-^ 

"  hill  ?  I  think  it  a  very  good  place,  and  hope  you  will 

^*  continue  in  it."    At  the  end  of  the  fecond  year,  he 

yitnt  and  paid  his  mafter  the  otherguinca,  when  he  faid^ 

"  You  ftill  continue  to  work  with  Mifs  Saintbiil  r'    He 

replied,  '*  he  did  ;"  when  his  mafter  faid,  he  would  look 

OQt  for  the  indenture  and  give  it  him.    The  pauper  did 

not  know  that  there  was  any  converfation  between  the 

mafter  and  Mifs  Saintbiil  refpefting  the  apprenticelhip ; 

but  Mifs  SoiHtkill  knew  he  was  an  apprentice,  and  had 

enquired  his  chara£ler. — Th£  Sessions  held,  that  the 

pauper  gained  no  fettlement  in  Gittijhamy  and  confirmed 

the  order  removing  him  to  JSr^^/w'nc^.  •— Mr*  Clapp 

ifaewed  caufe«     All  the  cafes  in  which  an  apprentice  had 

been  held  to  gain  a  fettlement  by  ferving  under  the  in-^ 

denture  with  another  perfon,  require  an  exprefs  confent 

by  the  firft  mafter.    A  general  leave  is  not  fufficient*   If 

the  leave  in  this  caie  has  any  effe£t,  it  muft  be  to  dilToIvd 

the  apprenticelhip;    for  the  mafter  could  not  recall  it: 

he  cited  Rtx  v.  St.  Mary  Kallendar  in  fVinchefier  {a)y  Rcx^^y  Ante,  ptgt 

V.  Ju/ir^y ztid  Rex  v.  St,  Luke^s  (b)^  and  Rexv^  IdesfordU)^  185,  pi,  296. 

—Mr.  Morris,  contra^  faid,  it  was  certainly  true  mat  .^\  Ante,  p«gt 

tlie  mailer  muft  have  notice  of  the  fervioe  witn  another^  ^S6.  pi.  515. 

and  muft  confent  to  it ;  but  both  circumftances  appeared  .  %  ^^^^ 

here,  and  he  relied  on  Rex  v.  Offerton{d)  as  very  much  5*9, pi,  591. 

in  point. — Lord  Mansfield.    Therecan  be  no  doubt  /^  Ante,pagt 

in  this  cafe.    The  pauper  was  certainly  not  fat  juris^  fof  5909  pl.s'sS* 

he  would  not  have  paid  a  guinea  a-year«'^^BuLL£R,  Jwjp^ 

tice.     The  diftindioQ  was  taken  in  Rex  v.  Offtrtcny  in 

which  I  was  coui^fel ;   and  1  remember  a  cafe  of  Rex  v.    . 

fm€kington(e)  which  was  very  applicable;     In  Rtx  v*^''Antc,  pags 

Idesfird  (f),  it  was  ftated,  that  the  mafter  did  not  con-  ^/^'  ^  ^"^'^ 

fentl-Order  qua&ed-  ^rT.^T 

533.  Rex  V.  St*.  Mary  tumbetbf  Trinity  Term  2^.  Geo.  j.  The  confent  ot 
Editor's  MSS.-^Frances  Gilly  otherwife  Meitthiws,  was^^«  ^'^  "wftef 
removed  from  St.  Mary  Lambeth  to  St.  Saviour's  ^^^^-rervicciffuffl^^ 
uuark.    The  Sessions  quafhed  the  order^  and  ftatedt-^cientiyexpred^ 
That  on  the  i6th  of  Mirch  1 781 9  the  pauper  wbs  bound  by  his  gUiog 
apprentice  by  indentures  iot  five  years  {a)  tb  Jofeph  Cbeif  «h«p»"P«f  • 
oi  St.  Boiolph^  London^  with  whom  flie  continued  a  Y^*^ /'j^V^nd^Voi  r 
and  a  half»  when  havhog  ftaidoutalLnijht,  on  herretum,  .iApprenticev*' 

Q^q  a  Ccokepti^  461.  pi. 

644. 
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Rex  v.      Cooke  and  his  vjife  told  her  fhe  was  no  longer  their  ap- 
St^Makt^    prentice,  and  might  go  and  look  for  another  place,  and 
Lambith*    gj^yg  jj^j.  niQney  to  go  to  a  rcgifter-office  to  look  for  a 
place.    After  this  me  continued  a  week  with  her  faid 
mailer,  when,  hearing  of  a  place,  flic  agreed  to  hirehcr- 
felf  as  a  fcrvant  to  Mr.  Harvey  of  the  parifh  of  Si.  Saviour^ 
at  forty  fhillings  a-ycar.     Mr.  Harvey  came  to  Cooke  and 
inquired  her  charafter ;  which  turnmg  out  fatisfadory, 
he  hired  her  on  the  above  terms  :  in  this  fcrvice  (he  con- 
tinued to  live  nine  months  in  the  parilh  of  St.  Saviour. 
The  pauper  at  this  time  was  under  twenty-one  years  of 
age ;  but  when  flie  left  Mr.  Cooke  the  indentures  were  rtot 
delivered  up  nor  cancelled ;  but  Mrs.  Cooke  told  her  the 
indentures  were  deftroyed.    This  was  not  true  as  to  both 
parts,  one  of  them  having  been  read  in  evidepce.    The 
pauper  afterwards  went  to  a  friend's  houfe  at  Lamhetbj 
where  fhe  lived  on  charity,  but  not  as  a  fervant ;   from 
thence  fhe  hired  herfelf  as  a  fervant  to  Mr.  Leaky  of  St. 
Stephen  IValbrookf  London^  at  five  pounds  per  annum^  with- 
out the  knowledge  of  Mr.  Cooke^  where  fhe  lived  three 
months.    During  this  fervice,  fhe  vifited  Mrs.  Cooke  her 
iirft  miflrefs,  and  acquainted  her  where  fhe  was ;  who 
faid  fhe  was  glad  of  it. — Mr.  Bearcropt  and  Mr. 
G.  Bond  ihewed  caufe,  and  contended,  first,  that  no 
fettlement  was   gained  by  the  fcrvice  in  St.  Saviour^s. 
Secondly,  Admitting  there  was  a  fervice  gained  in  St, 
Saviour^Sf  that  a  fubfcqucnt  fettlement  was  gained  in  St. 
Stephen  U^albrook.     It  is  true,  that  the  indentures  con- 
tinued to  fubfifl }  but  it  mufl  be  fhcwn,  that  the  fervice 
was  performed  under  them  tanquam  apprentices  ;  in  or- 
der to  which  it  is  neceflary  to  fhew  an  aflignment  from 
the  firfl  mafler,  or  fome  aA  amounting  to  an  aflignment  : 
5te*K*ii(mdar  ^^^^  knowledge  of  the  mafler  is  not  fufficient ;  but  there 
antjpaset85/  "mil  be  a  confent  on  his  part  which  implies  that  he  fUlI 
p».  296.  and     confiders  himfelf  as  mafler :  but  in  the  opinion  of  this 
page  571.pl.     man,  the  apprcnticefliip  was  at  an  end,'fo  that  he  could 
S^®*  not  confent  to  the  continuance  of  fcrvice  under  it.    It  is 

not  found  that  the  mafler,  when  he  gave  the  charader, 
knew  the  purpofc  of  the  enquiry,  or  that  the  pauper  was 
hired.  There  mufl  be  a  confent  to  the  particular  lervice; 
a  general  confent  to  go  into  the  world,  and  get  a  fervice 
any  where  will  not  do  >  if  it  would,  the  general  confent 
^  would  go  alfo  to  the  fubfcquent  fervice  in  St.  Stephen 
Walbrook.  The  hiring  indeed  was  without  the  knour- 
ledge  of  Cooke^  but  fo  was  the  hiring  in  St.  Savhur%  and 
there  is  the  knowledge  of  Mrs.  Cooke  afberwards  and  hcf 
approbation.     They  cited  and  obferved  upon  Rex  v. 

All* 
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'Allbattow4{a)y  Rex  v.  Sf,  George's  Hanover  Square  (b)^      R«x  w. 
Rex  V.  Fremtngton  (c)y  Rex  v.  Tavifiock  {dj,  Rex  v.  Offer-    J^-  ^^^  V 
ton  (e)y  Rex  v.  Aulrey  (f).  Rex  v.  St.  Luke's  [g%  and  Rex  ^^i^'^^J'^ 
V.  Notion  (h). — Mr.  Ming  ay,  contra^  faid.  The  qucftion  ^^^  ^^  Ag/ 
was,  Whether  a  nian  giving  a  charaAer  to  a  fervant  for  .^.'    ' 
the  purpofe  of  her  ferving,  confents  to  that  fervice  ?  (he  ^^^^  ^l^^ 
was  Jlopptd  by  the  Court}. — Lord  Mansfield.    The  u\Kxix»  m 
indentures  are  not  cancelled ;  they  fubfift ;  and  the  power  584.  pu  ^^3^ 
over  the  fervant  continues :  then  tlie  queftion  is, .  Whe-  /^  *  j. 
ther  the  mailer  confented  ?  The  character  was  as  fervant.  \%%^  "i^ '  JJf* 
— BuLLER,  Juftice^  mentioned  the  cafe  of  Rex  v.  Ides-  ...       so 
ford{i)  as  direftly  in  point.    It  is  abfurd  to  fay  that  the  got.      ' 
enquiry  about  the  pauper's  chara£ter  was  merely  from  Ante^  |Mge  590. 
general  curiofity.     It  was  evidently  with  a  view  to  fer-  pi.  s^S. 
vice;  and  the  giving  the  character  witli  that  view  was /y\  g^^  3^  ^^ 
a  confent. — Order  of  feflions  quaflied.  441.  and  fee 

alfo  ante,  page  585.  pi.   524.         (g)    Burr.  S.  C.   542.     Ante,  page  588.  pi.   js|. 

(b)  Burr.  S.  C.  629.     Ante,  page  575.  pi.  515.  and  vol.  i.  page  546.  pi.  J85,  (i)  Burr. 

S.  C.  8ii.      Antei»  page  591.  pi.  519.        See  Rex  v,  Bnidninch,  Tr.  24.  Geo.  3.   antla 
page  594.  pi.  5|i.  aind  Rex  v.  Sandford,  Tr.  26.  Geo.  3.  poll.  pL  534.. 

534.  Rex  V.  Sandfordy  Trinity  Term^  26.  Geo.  3.  I.  Term  An  apprcntict 
Rep.  lii.  — The  cafe  ftates,  That  PrMam  tVebber,  thc"«?«;^»"  ' 
pauper,  was  legally  fettled  in  the  parifli  of  Bijhopjlawtonf^^^^^ 
oy  birth,  and  was  bound  an  apprentice  by  the  officers  of  mafter,  unleft 
that  parifli,  at  the  a^e  of  eleven  years,  to  ferve  Edmund  ihertbcm  e»m 
S^geoi  t\\2X  place  till  twenty-four ;  that  he  lived  with  ^'"'Z' '."•/*•' ^f 
the  faid  ]£dmund  Sage  for  five  years,  when  his  maftergave  j'Jf^*"'"! 

,.  •••!  1^  111*  !•      nnaitcr  to  the 

him  up  his  mdcnture,  and  recommended  him  to  liye^^rtiiMlagftr- 
with  JVilUam  Ferney  oftht  pzndti  of  Chittlehamptonythztcher^  vice,  for  a  wurt 
with  whom  the  apprentice  made  an  agreement  as  a  fer-f«*»*««'»<'«^'«« 
vant  for  three  years :  that,  while  he  was  with  Femey^  Sage  Ifn^^lhif  1^^* 
had  a  converfation  with  Verney^  and  defired  him  to  keep  f "jg,JJJ^*|.„l^ 
back  fome  of  the  pauper's  wages  to  provide  him  wi  thrifts,  he  cannot 
clothes,  apprehending  that  other  wife  he  would  come  upon  gain  a  fettle.^ 
him ;  that,  about  the  expiration  of  that  time,  he  returned  J?**^  ■' «  *"^' 
to  the  parilh  of  B'ljhopftawton  (where  his  matter  Edmund'**^^^' 
Sage  then  refided)  and  lived  there  with  one  Toyte^  a  but- 
cher, with  his  mafter*s  knowledge,  who  frequently  con- 
vcrfcd  with  the  faid  Toyte  while  the  pauper  lived  with 
him,  but  not  upon  the  fubjeft  of  his  apprenticefliip : 
that,  after  the  pauper  had  lived  with  Toyte  three  r^onths, 
he  came  back  to  ^age\  houfe,  and  lived  with  him  for  a 
month,  paying  his  mafter  fixpcnce  per  week  for  his  lodg- 
ings.-—Lord  Mansfield,  Chief  Juftlce.     It  feems  to 
me  clear,  that  the  pauper  could  not  gain  a  fettlement 
after  the  firft  five  years,  under  the  indentures  as  an  ap- 
prentices   becaufe  neither  party  in  f^,(S.  conlidered '  the 

Q^q  3  *  fcrvicQ 
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Rix  «•      fer.vicc  as  fuch:  they  confidcrcd  the  indentures  as  given 
SAMtjrofcp;    |,p^  niij  p^t  an  end  to  for  ever  ;    fo  that  the  fervicc  was 
not,  nor  was  intended  to  be,  in  the  capacity  of  an  a;*- 
prentice ;  neither  did  the  pauper  gain  a  fettJement  as  a 
fcrvant,  bccaufe  there  could  not  he  fuch  a  fervice  in 
point  of  law,  during  the  cxiftcnce  of  the  indentures.   So 
that  though  in  reality  there  was  a  fervice  in  point  of 
faft,  yet  it  cannot  be  applied  to  the  purpofe  of  gaining  a 
fettlement,  becaufe  in  point  of  law  the  indentures  ftill 
fubfifted.  —  WiLLEs,  Juflice.    The  pauper  could  not 
gain  a  fettlement  in  Ch'utlehdmpion^  becaule  the  appren- 
ticelhip  was  not  diflblyed  ;  for  being  a  minor,  he  could 
not  agree  to  the  difcharge  of  the  indentures  without  the 
.  confentof  the  par ilh -officers,    Ancj  as  to  the  other  point, 
.  {m)  Ante,  ptge  it  h^  been  determined  in  Kex  v.  LQwefs{a) ,  and  in  Rex  v, 
4T7»  pl-4iv«   H«/faii</(i),thatthe  latter  partof  the  ferviceniay  be  joined 
(*)  Ante,  page  to  the  forme^. — AsHHURST,  Jujiice.    In  the  cafe  of  Rex 
4.80.  pi  411*    V'.  iV<;3^/ff^'^oii(^),  the  queftion  of  alternate  refidence  wasnot 
(0  Ante,  pag9  entered!  into.     Setting  that  point  therefore  out  of  the 
5!^  pl,  513.  ioueftion,  (he  fervice  in  this  cafe  wi-h  the  fecond  mafter  ia 
tbittUbampton  cannot  give  the  pauper  a  fettlement,  be- 
caufjp  the  mdentures  of  apprenticelhip  were  not  difiblved 
in  point  of  law ;  and  therefore,  though  die  parties  a£ted 
under  a  mifiake  of  the  law,  yet  a$  it  was  not  in  fa6t  in- 
tended between  them  tliat  the  pauper  (hould  fcrve  under 
tlie  indentures,  we  cannot  (o  coniidcr  it    And  on  tliQ 
other  hand,  he  cannot  be  confidered  as  ferving  under  % 
hiring,  becaufe  the  iudentures  flill  fubfifted  in  point  of 
law.— BuLLER,  'JuJllce.    The  cafe  docs  not  conie  up  to 
the  fa&  which  the  counfel  fuppofcd ;  for  it  is  manifefii 
that  when  the  indentures  wer^  given  up  by  the  raafter  to 
the  apprentice,  he  was  left  at  liberty  to  do  whatever  h^ 
pleafea.     It  is  true  that  the  mailer  recommended  him  to 
another  perfon,  but  it  was  a  mere  recommendation,  which 
the  pauper  might  have  rejeded  or  not,  as  he  pleaf^.    H^ 
^lig^t  have  gone  into  the  fervice  of  any  other  mailer. 
His  firil  mailer  made  no  particular  agreement  with  Ver^ 
ney^    In  the  fame  planner,  the  other  hiring  and  fervice 
was  without  the  confcnt  and  concurrence  ot  tlie  original 
mailer :   during  the  whole  period  the  apprentice  was  at 
Jiberty  to  have  h^redliimfelf  to  whom  hf  pleaied.    The 
faft  therefore  of  confcnt  to.  any  partici^lar  fervice  by  no 
peans  appears.     On  the  other  hand,   the  pauper  being 
under  age,  could  not  confe^t  to  cancel  the  indentures ; 
fo  that  though  there  was  a  fervice  in  fa£l,  yet,  in  point 
of  law,  no  fettlement  could  be  gained  under  it.     I  alfo 
agree  with  my  brother  Will  es,  that  the  fettlement  was 
\\\  B'i/7jop/iawtori^  upon  the  f(^cond  ground^  that  th^  latter 

part 
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part  of  tlM5  fcrvke  is  to  be  conneded  with  tbc  former.       Rrx  v. 
— Order  of  feffioiis  qualhed*    Original  order  affirmed.      Sanofoip. 

525*  Re*  V,  Bradftone^  •  Hilary  Term^  -27.  Geo.  3.  Edx-  Itisfofficicnt 
TOR^s  AfSS.—T^o  juftices  remove  John  Dingle  and  |f/*;;'/^°;'^!;)[, 
iirace  his  wife  from  Llandulph  in  Cornwall  to  Brad/tone  ^fi^^'*l^^^;^(^r, 
in  the  countyof /)^d«.     The  sessions,  on  appeal^con-  vice  with  amo. 
iirmcd  the  order,  and  ftated  tiic  following  cafe :— Upon  tbcrftrjon  bp 
the  exaniination  of  the  pauper,  John  Dingle^  it  appeared  f  ""*"  ^^^'^^^ 
that  he  was  bound  apprentice  by  the  churchwardens  and  ^*^*^   ^'°^ 
ovcrfccrs  of  the   pariih  of  Pctherwyun  in  Comwoll  to 
Mr*  Lawrence  ot  Launcefton :  that  Zr«ar^«rc  duly  afligned 
him   by  indenture  to  William  Weeks  oi  Bradjlone^  with 
whom  he  continued  till  he  was  twenty  years  of  age:   at 
this  period^  fyiltiam  Weeks  and  the  pauper  having  fome 
difpute,  agreed  to  part,  and  Weeks  gave  (lie  pauper  a  per* 
miilion  in  writing,  iignifying  that  he  was  at  lloerty  and 
had  his  confent  to  ferve  any  other  mafter.    The  pauper 
then  left  Weeks^  and  hired  himfelf  to  Robert  Tre£y  of  Beer^^ 
ferris  in  Deiffm  for  one  year.     He  ferved  the  year,  and 
received  his  wages,  and  then  married  and  went  to  live  in 
Llandulphy  where  he  has  fincc  refided.     Durine  the  time 
that  he  lived  in  Beerferris  with  Robert  Trejfy^  he  frequently 
faw  fVtlliam  Weeks j  who  knew  that  he  was  in  the  fervice 
of  Trejfy ;  but  Weeks  had  never  given  any  particular  con- 
fent to  this  fervice  with  Trejfy^  or  to  his  ferving  any  par- 
ticular perfon;  but  he  told  him  at  parting,  that  he  would 
think  no  :nore  of  him.     It  alfo  appeared  on  the  exami- 
natioEi  of  Treffy^  that  the  pauper  had  hired  himfelf  to  him 
for  one  year,  for  fix  pounas  ten  (hillings  a-year,  and  ferved 
outthis'year ;  that  he  was  then  twenty-one  years  of  age, 
and  the  time  of  his  apprenticeihip  not  expired  ;   that 
when  the  pauper  had  been  in  his  fervice  eight  months,    . 
he  7V^.met  Weeks  by  accident,  who  faid,  '*  I  find  you 
"  have  an  apprentice  of  mine."    To  which  Treffy  an- 
fwered,    '*  1  do  not  know  I  have.  *     And  that  Weeks 
thc;i  faid,  **  John  Dingle  is  my  apprentice,  but  you  aro 
*^  welcome  to  keep  him  as  long  as  you  pleafe,  and  may 
**  have  his  indentures  when  you  pleafe  \  for  I  fhall  think 
**  no  more  of  him.'*    The  pauper  continued  in  his  fer- 
vice   with  Treffy  four  months  after  this  converfation 
psdTed :  and  at  the  expiration  of  his  jrear,  he  received  the 
full  year's  wa^es.— -The  Court  being  of  opinion  that 
this  converfation  was  a  fuf&cient  confent  on  the  part  of 
Weeks  to  the  fervice  of  his  apprentice  with  Trejfy  under 
the  indentures,  both  the  orders  were  qualbcd  without 
arg^nient, 
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If  an  appren-  536. .  Rex  v.  the  Holy  Trinitjln  the  Minoriesy  Eqfier  Temt^ 
dec's  firftmaf-  jO.  Geo.  3.  3.  Term  Kep.  605.  —  JoJhu%  Whitfield^  the 
tergivchvn  pauper,  by  indenture,  dated  the  24th  of  June  176a,  was 
ancrtlw^^^^^  Douiid  apprentice  to  John  Grimes^  of  Tower^hitl^  London^ 
and  rtcommnd  *  taylor  (being  a  place  neither  within  the  parifli  of  die 
him  to  a  panu  appellants  or  refpondents)>  to  fcrve  for  fevcn,  years.  He 
mlar  p4ffM  in  fewed  his  mailer  about  fix  years  of  the  term ;  when  his 
wdmTkVa^^^  and  informed  the  pauper  tliat 

agreement  with  he  wiflied  him  to  get  another  mafter  for  his  gooa*  The 
lilmactord-  pauper  then  went  home  to  his  father,  who  lived  in  St. 
ingly  5  a  fervicc  Qlave  Soutkworiy  with  whom  he  ftaid  three  or  four  weeks ; 
withfuchfecond  ^^^  -f^j^g    ^         could  have  got  a  fcrvice  in  that  time  he 

mafter  for  two  iii.'^r«i_.°  1  i_ 

month)  pre.      would  have  taken  it ;  but  not  meeting  with  any,  he  rc- 

▼ioui  CO  the  firft  turned  to  Grimes^  who  thereupon  told  him  that  he  heard 

nuftersdeliver-  Mr.  Edwards  (who  was  alfo  a  taylor,  and  lived  in  Hoif 

ing  up  the  in-^  Trinity)  wanted,  a  man ;  and  told' him  to  go  to  Edwards^ 

i^fctUfimcni*"™*  ^^^  niake  an  agreement  with  him  for  his  (the  pauper's) 

good;  and  that  he  underflood  Edwards  vrauld  take  him 

for  twelve  months.     The  pauper  accordingly  went  to 

Edwards,  and  entered  into  an  agreement  in  writing,  un- 

'  der  feal,  with  him,  covenanting  to  fervc  him  for  twelve 

calendar  months  from  the  iixh  of  July  1768  inhisbufincls 
of  a  taylor  ;  and  Edwards  thereby  agreed  to  inftruft  him 
inihat  bufinefs,  and  find  him  in  victuals,  drink,  and  lodg'* 
ing,  and  at  the  end  of  the  term  to  pay  him  12I.  in  con- 
ilderation  of  his  fcrvice.  The  agreement  was  not  ftampcd. 
The  pauper  was  nineteen  years  of  age  when  he  left 
Grimes ;  and  the  indentures  were  not  ailigncd>  or  can- 
celled ;  but  after  the  pauper  had  ferved  Edwards  two 
months,  Grimes  gsivt  him  up  his  indentures ;  arid  he  con- 
tinned  to  ferve  and  board  with  Edwards  to  the  end  of  the 
term  agreed,  and  then  received  his  wages,  and  applied 
them  to  his  own  ufe.  The  queftion  was.  Whether  he 
gained  a  fcttlement  by  his' fcrvice  with  Edwards  in  the 
JfJoIy  Trinity? — Lord  Kenyon,  Chief  Jujiice.  It  is  ex- 
tremely clear,  that  while  the  indentures  oi  apprenticcfliip 
continue  in  force,  the  apprentice  is  not  fuijuris^  and  can- 
not gain  a  fettlemcnt  as  a  fervant.  But  it  has  been  fet- 
tled as  long  ago  as  the  beginning  of  the  late  reign,  in 
(«)  Ante,  page  Rex  v.  St.  George  Hanover  Sauare  (a)j  that  the  apprentice 
579-  P'-  5'9-  need  not  continue  in  the  adtual  lervice  of  tlie  firft  maf- 
ter during  the  whole  term,  but  that  if  he  be  affigned  over 
by  thefirll  mafter,  or  continue  with  his  privity  and  con- 
fent  in  the  fervice  of  another  perfon;  he  may  gain  a  frt- 
tlement  by  ferving  the  fecond  mafter  forty  days.  1  iiC 
cafes  which  have  been  decided  upon  this  fubjcft  have 
i  been  determined  on  nice  diftinftions ;    but  ftill  ttiofc 

diftjndions  ought  to  be  adhered  to,  as  thpy  have  fettled 

the 
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the  boundaries  on  this  point.    The  one  is'  the  cafe  of      R««  ♦. 
JRex  V.  the  Inhabitants  of  Fremtngton  (a),  where  it  was  held,  ^"  »^  Hol r 
that  the  apprentice  gained  a  fettlemcnt  by  ferving  the    ^^^  MiUT 
fecond  mailer  with  the  cohfent  of  the  firu.     The  cafe        msi. 
on  the  other  fide  is  thlt  of  Rex  v.  St.  Luke's  Middlefex  {h)^  .  j  j^^^  ^^ 
where  a  general  licenfc  given  by  the  mailer  to  the  apprcn-  ^g^  p|.  ^^^^ 
tjce  to  fervc  whom  he  would,  without  any  confent  to  .^.  ^^^^ 
fcrve  any  pcrfon  in  particular,  was  held  infufficient  to  ^gg^  pj^ '  ^f 
enable  the  apprentice  to  eain  a  fettlement  by  ferving  fuch 
fecond  mafter.    Now  this  cafe  {bIU  within  the  principle 
of  the  foriilbr  of  thofe:   for  the  apprentice  went  not ' 
only  with  the*confentf  but  with  the  exprefs  recommen- 
dation of  the  firft  mafter  to  ferve  the  fecond,  and  he  went 
there  to  follow  the  fame  trade  which  his  firft  mafter  had 
exercifed.  Itjias  been  faid,  that  this  cafe  muft  be  governed 
by  that  of  Rex  v.  Sandford  (c)  ;   but  there  is  a  folid  dif-  (,)  Antt^fM^i 
tin&ion  between  that  cafe  and  the  prefent.     For  there  597.  pL  53^, 
the  mafter  gave  up  the  indentures  previous  to  the  pau- 
per's entering  intp  the  fecond  fervice :    but  here  the  in- 
dentures were  not  given  up  till  more  than  forty  days  had 
elapfed  after  the  apprentice  had  ferved  the  fecond  mafter; 
and  that  is  fufficient  to  give  him  a  fettlement  in  that 
parilh.     Suppofing  this  queftion  were  to  arife  in  another 
ihape,  and  tliat  the  pauper  were  profecuted  for  exercifing 
his^trade  without  having  ferved  an  apprenticelbip  ac- 
cording to  the  ftatute,  there  is  no  doubt  but  that  Ihe 
iervice  with  the  fecond  mafter  would  be  deemed  a  fervice 
under  the  indentures  previous  to  the  time  of  their  being 
delivered  up. — Ash  hurst,  Jujiice^  declared  himfelf  of 
tiic  fame  opinion. — Buller,  Juflice.    The  pauper  could 
gain  no  fettlement  -by  living  as  an  hired  fervant  with 
Edwards^  becaufe  the  indentures  of  apprenticefhip  ftill 
cxifted  ;    and  the  only  queftion  is,  Whether  the  mafter 
did  exprefsly  confent  to  that  fervice  or  not  ?    for  all  the 
cafes  mew  that  mere  knowledge  is  not  fufficient ;  know* 
ledge  does  not  imply  confent.     Now  here  was  an  exprefs 
confent  and  recommendation  of  the  firft  mafter  to  fervc 
the  fecond,  and  then  the  cafe  comes  prccifely  within  that 
of  Rex  v.  Fremmgton(d).   If  indeed  the  apprentice  had  not  ^^  j^^^^  p^ 
gone  into  Edwards^  fervice,  he  would  not  have  gained  a  jg^,  pL5S3« 
fettlement  by  ferving  any  other  perfon,  becaufe  a  general 
licenfc  to  fcrve  whom  the  apprentice  choofes  is  not  fuf- 
ficient.   By  going  into  the  fervice  of  any  other  perfon, 
the  apprentice  would  have  gone  without  the  exprefs  con- 
fent of  the  firft  mafter,  and  therefore  might  have  been 
I'ecalled  by  fuch  mafter ;  but  he  could  not  have  been 
recalled  by  the  firft  mafter  from  the  fervice  oi^Edwards^ 
becaufe  "of  Uic  exprefs  confent  to  fcrve  Edwards.      This    . 

it 
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!tcx  r.       IS  diftingviiflvable  from  the  cafe  of  The  King  again/l  the  &• 
TTHK  HoiY    bahiiants  of  Sanclford\  for  there  the  mafter  had  given  up 
n^tVui^^   the  indentures,  and  he  had  no  longer  any  power  over 
kiK&.        the  iervant  ^  but  here  the  indentnreis  were  iii  zorce  during 
the  iirft  two  months  of  the  pauper's  fervicc  widk  Ed" 
tiftfKi^.— ^KOsEy  yujiice.    It  is  ncceflary  to  adhere  to  the 
adjudged  cafes  ;  and  I  think  that  this  cafe  mtift  be  go- 
Yerned  by  that  of  Rett  v.  Fremitifian :  and  that  cafe  aifo 
fhews,  that  the  fervtce  with  the  fecond  mafter  need  not 
be  for  the  benefit  of  the  firft*     With  refpeft  to  the  cafe 
of  Rex  V.  SandfwH^  the  proper  anfwer  has  been  aiieady 
given,  and  tlie  difttndion  between  that  cafe  and  the  pra* 
fent  is  fnfhciently  clear.     In  this  cafe  the  indentures 
were  not  given  up  till  after  forty  days  fervicc  with  the 
fecond  mafter,  which  was  fufficient  to  give  tbe  apprentice 
a  fettlement  by  ferving  Edwardi  with  the  confent  of  the 
firft  mafter ;  and  the  ciroimilance  of  the  indentures  not 
being  given  up  till  that  time,  rather  ihtws  that  the  firft 
mafter  intended  that  the. fervice  fhould  coixtinne  during 
^at  time  under  the  indentures. — Both  orders  coo&rmtd. 
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An  spprentice 


537.    Ivinghn  V.  Stomhridgej  Mich.  Tertnj  6.  Gee.  U 

MSo.^ — Richard  Flower  was  bound  apprentice  to  Jeba 

to^'i^who  ^^^'««»  who  was  legally  fettled  at  Ivingboe^  and  fcrvcd 
ias  purchafed  ^  P^^  V^^^  ^^  ^^^  ^™^  there,  and  then  the  mafter  went, 
»»eftate»  there- with  all  his  family,  as  a  certificate-man  to  St^tuiriJge^ 
^r  pLim  a  fiet.  where  he  purchaied  an  eftatc  of  60I.  value  :  and  afor 
^^'r*"**'*^^'  fuch  purchafc  the  apprentice  lived  with  him  fix  months 
iJi'c  ceriificafe.  *^  Stdnebridgfy  at  which  time  his  apprenticelhip  expired 
S  c.  ».  Seir/  • — Pei^  Cur  .     According  to  the  cafe  of  Burclear  v.  Eajtr 


-"  leiuea  innaouani ;  ana  as  mere  is  a  lervice  ror  iix  monw^ 

(fl)E.5..Gco.i.  j^g  ^^  apprentice  in  tHe  parifh  where  the  mailer  was  fct-» 

ikd,  'tis  more  tlian  fufiicient  to  gain  him  a  Settlement. 

An  apprentice  538.  Rex  V,  Clifthydarty  Hilary  Tervty  14.  Geo.  2.  Burr. 
jam»afciiic.  5.  c.  i6i.-^-The  pauper  Richard  Mimfy  ve^s  bound  by 
mem,  unUi6  i.'is  jn^cnttirc,  bearing  date  ift  January  1716,  to  J.  ffefcett, 
^ctrtitcMs^^  for  feven  years,  in  Uffculm ;  and  lived  th^re  with  hiiil 
Bcrfon  before  a  aboot  two  years  :  at  which  time  5^.  W.  went  into 
Jtiviccof  forty  Broadhcmhuryy  and  carried  his  faid  apprentice  with  him; 
<**Jr*^'  where  he  lived  with  his  faid  raaft<?r  about  Wo  or  threp 

yean* 
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,  Wrs.  Then  his  faid  matter  put  him  to  live  with  one  ^txv 
7.  B.  in  Talicrton  ;  where  he  lived  about  three  montb^',  Clistuy 
;ind  then  returned  to  his  faid  mafter  in  Breadhcmbury^ 
and  tarried  with  him  about  one  wirck ;  when  his  mafter 
ordered  him  to  go  and  live  with  one  Perrot  in  Broad^ 
hemburyx  and  there  he  continued  to  live  about  the  fpace 
of  three  months  ;  at  which  time  fVefcott  died :  but  tli^p 
term  was  not  then  expired.  The  faid  Minify  never  lived 
with  any  peribn,  after  the  death  of  his  faid  mafter,  under 
the  faid  indent urc^^The  objeAion  was,  That  the  mafter 
was  not  a  certificate- man  during  any  time  of  the  ap- 
prenticefhip  ;  and  his  being  fo  afterwards  was  immaterial* 
-^The  rule  was  now  made  abfolute,  without  defence. 


_  *  _  

539.  Kex  V,  Bijhopfide^  Trinity  Term^  a8,  Geo.  2.  Burr*  Aa  appremlice 
S.  C.  381. — The  fpecial  cafe  ftated,  That  Jonathan  Joy^  bound  to  a  nw 
a  taylor,  being  an  inhabitant  legally  fettled  in  Menwlth  »»>«/«-«»«  m 
cum  Darley^  went  from  thence,  by  a  certificate,  to  Reade^  SI  has  purciuu* 
in  die  townlhip  of  Higb  and  Low  Bijhoffide ;   where  lie  fed  ^  tJUat  in 
refided  for  fome  years :   that  afterwards,  about  eighteen  anotiier,  gaiiK  « 

J  ears  ago,  he  the  faid  Jonatham  Joy  purchafed  a  freehold  *«'*«")«««  *»y 
oufe,  for  the  fum  of  lol.  in  the  townfliip  of  Dacre  cum  ^^^'^.ft^^' 
Buerloy;    after  which  he  left  Bijhopjide^  and  went  to  in-  other  parish, 
habit  in  Dacre  cum  Buerley ;    to  which  place  he  carried 
his  faid  certificate,  and  delivered  it  to  the  proper  officer?*^'  s^ywi 
there :  that  upon  his  going  to  Dacre  cum  Bueriey^  he  in-    *^'  *^^ 
babitedv  and  fiill  doth  inhabit  in  his  faid  houie  fo  pur- 
chafed by  him  as  afor^faid ;    arad  in  February  1744,  J<Ah^ 
Thackrty  the  pauper  was  bound  to  him  as  an  apprentice 
by  indenture,  for  the  term  of  fcven  years :.  that  the  faid 
Thackrey  performed  his  lervice  under  the  faid  indenture 
witli  his  laid  mafter ;  who,  all  the  time^  inhabited  in  his 
faid  houfe  in  the  faid  townfliip  of  Dacre  cum  Buerley*^-* 
KYDEKf^Cbief  Jufl'ice,    This  cafe  depends  upon  a  very 
general  queftion,  vi%.   Whether  an  apprenticefhip  to  a 
S:ertificate-man  in  a  third  parifh,  to  which  the  mafter^s 
certificate  was  not  direfted,  wiU  gain  a  fettlement  to  the 
apprentice  in  fuch  third  parifh  \     Now  the  apprentice 
certainly  did  gain  a  fettlement  by  being  hound  an  appren- 
tice, and  inhs[biting  as  fuch,  by  the  3.  &  4.  }VtlL  l^  Marj^ 
c.  II.  f.  8.   unlels  either  the  aft  of  9.  &  10.  fVilL  3, 
•c.  II.  or  that  of  12.  Ann.  ftat.  1.  c.  18.  prevents  it.     But 
neither  of  thefe  afts  expend  to  this  cafe  (which  he  fliew- 
ed  by  reciting  them  j.     See  o.  St  10.  fVilL  3.  c.  11.  and 
12.  Ann.  ftat.  i.  c.  i3,  f.  2.     it  is  faid,  that  the  certificate 
binds  the  parifti  giving  it^  againft  all  the  world.     But  by 
8,  ^  9«  fVilL  3.  c.  30.  f.  I.  die  certificate  is  to  bind  th^ 
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paiifli  giving  it,    *'  when,  and  not  before  the  pcrfon 
•*  mentioned  in  the  certificate  fhall  happen  to  become  ' 
**  chargeable  to  the  parifli  to  which  fuch  certificate  was 
**  given  :'*     and  then,  and  not  before,  it  (hall  be  lawful 
for  the  certificatcd-pcrfon  (if  he  has  not  othcrwife  ac- 
quired a  legal  fettlenient  there)   to  be  removed  back, 
fiut  this  aft  of  8,  &  9.  W//.  2.  c.  30.  does  not  give  this 
Tigt\i  of  removal  to  any  third  parifh :    it  relates  only  to 
the  parifh,  townlhip,  or  place  to  which  the  certificate  was 
given.     Therefore  no  third  parifti  has  a  right  to  claim 
that  benefit  from  the  provifions  of  it,  which  was  only 
intended  to  extend  to  that  fingle  parifh  to  which  the 
paupers  came  certificated,  from  that' wherein  they  wefc 
fettled.     But  it  is  faid,  that  this  certificate  was  delivered 
by'y^  the  mailer  to  the  officers  of  the  parifh  of  Dacrf 
cum  Duerleyy  at  the  time  when  he  came  to  inhabit  there : 
and  it  is  exprefsly  flated,  that  he  carried  it,  and  deli- 
vered it  to  die  proper  officer  there.     Biit  that  was  nei- 
ther neceflary  nor  proper ;    and  indeed  it  ought  to  have 
been  left  with  the  officers  of  the  parifh  oi  Bi/hoffidt.    It 
is  not  direfted  to  the  officers  of  Dacre  cum  Buerley ;  nor 
.  fent  to  them  by  thofe  of  Mcnwltb  cum  Dcn'ley.    Befides, 
the  man  mentioned  in  the  certificate  had  a  right  to  come 
to  the  parifll  of  Dacrg  cum  Buerley  witliout  a  certificate ; 
for  he  had  purchafed  a  freehold  houfe  there :  and  he  had 
a  right  to  come  and  live  in  it.      The  cafes  cited  by 
Mr.Nortqn  are  not  applicable  to  the  prcfent  cafe.    As 
to   that  of  St.  Nicholas   in  Harwich  and   PFoQlvcrftone^ 
in   the   late  Majier  of  the  Rolls  Reports^  (^z),    it   was 
there  aflertcd  as  a  faft,  and  exprefsly  owned  and  ac- 
knowledged in  the  ceitificate,   that  the  paupers  were 
inhabitants  legally  fettled  at  Woolverfione  \  and  the  pau- 
per tame  with  the  certificate  from  Woolverfione  to  Har- 
wich :    whereas  here,  neither  9.  &   10.  ffll/.  3.  c.  11. 
nor  12.  jfnfi.  flat.  i.  c.  18.  afFcft  the  cafe  of  the  fettlc- 
ment  now  in  queflion  -,    nor  did  the  raafler  come  into 
the  parifh  of  Dacre  cum  Buerley  under  the  certificate. 
And  as  to  the  direftion  of  the  certificate'— it  is  not  di- 
refted to  the  parifll  of  Dacre  cum  Bucrlcy  :  and  Mr.  Nor- 
ton's rule  will  not  hold  fo  generally  as  he  has  laid  it 
dov/n,  *'  that  every  parifh  is  bound  to  receive  a  pauper 
•*  who  comes  with  a  certificate  which  is  not  direfted  to 
»'  them."     As  to  the  cafe  of  Rex  v.  Inhabitants  of  Pt- 
tham(t)j  it  is  almofl  in  point  to  the  prefent  cafe.    And 
the  reafqn  there  given  is,  that  the  aft  of  12.  jfnn.  never 
intended  to  meddle  with  the  cafe  of  a  legal  parifhioner's 
apprentice.     And  it  goes  on.  The  true  conflruftion  of 
the  flatutc  is,  tl.at  in  refpeft  to  the  cc;^tificatcd  pnrifj, 
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fuch  binding  and  inhabitation  (hall  give  no  fettkment:       Rsx  9. 
but  another  parifh  is  not  within  the  grievance.      So  Bx8H0fai»E. 
that  the  words  of  12.  j^nn.  are  confined  to  that  fingle 
parifli  to  which  the  certificate  is  given ;    and  do  not  ex- 
tend to  any  third  parifti.     The  cafe  of  Honiton  v.  St. 
Mary  Jxti  (a)  goes  no  further  than  that  of  Harwich  (^ )  Mich.  9* 
does,  vi%,    that  the  certificate  is  an  acknowledgment  Amu  %,  Salk. 
owning  the  pauper  to  be  legally  fettled  in  the  parifh  that  535* 
gives   it ;    and  tliat  the  parifh  certifying  is  concluded  2^^^'^- 
againft  all  other  parifhes  (b).     So  that  it  will  receive  the 
fame  anfwer  as  has  been  given  to  that  cafe  of  Harwich^ 
And  the  afi:  of  8.  &  9.  frill,  3.  c.  30.  f.  i.  very  plainly* 
Ihews,  that  only  the  two  parifhes  arc  concerned,  viz. 
thofc  from  which  and  to  which  the  certificate  is  given. 
There  was  another  cafe  of  The  Inhabitants  of  Silton  v. 
fyincanton(c)y  which  is  in  point  to  the  prefent  cafe.     It  (O^''"''^*^ 
IS  fo  clear  upon  the  penning  of  the  afts  of  parliament,!*^  *^^at 
that  we  (hould  have  had  little  difficulty  about  it,  though  ,g^'  Mdfte 
there  had  been  no  cafes  already  determined  :    much  lefs  poihtide'^Cd'* 
difficulty  have  we  upon  the  penning  of  the  afts,  and  the**  iifi«ue,~ 
cafes  alio.     Our  opinion  is,  therefore,  that  the  parifh  of 
Dacre  ctcm  Buerley  is  the  parilh  wherein  this  JohnThack^ 
rey  was  fettled,  by  his  fervice  there  under  the  indenture 
of  apprcnticefhip:    and  therefore  that  the  feffions  have 
done  wrong  in  ouafhing  the  original  order  made  for  the 
removal  of  theie  panpere  from  Bijhop/lde  to  Dacre  cum 
Blj^hy.'    "Confcquently  the  order  of  feffions  muft  be 
quafhed. — Mr.  Justice  Foster  repeated,  that  in  this 
cafe  the  mafler  did  not  go  into  the  parifh  of  Dacre  cum 
Buerley  under  the  certificate,    but    as   the  owner  of  a 
freehold  there,  which  he  had  a  right  to  go  and  inhabit 
in. — Per  Cur.     Order  of  feffions  quafhed,  and  the 
original  order  confirmed: 

Vide  Burr.  S.  C.  No.  12  ;•  Rex  v,  lohabicanu  of  6c.  Pwer's  in  Kotting* 
ham ;  and  No.  129.  Rex  if.  Inhabicanis  of  Taunton  St.  Mary  Mi^dalen* 
See  stlTo  pod.  Rex  v.  inhabitants  of  Spotlaod^  page  607.  pi.  541. 

540.   St.  Cuihhcrt's  V.  Wifthuryy  Hilary  Term,  32.  Geo.  2.  If  «"  tppmutee 
Burr.  S.  C.  470.— The  pauper  fVilliam  Sheers,  being  fet-  ^^^""i^^. 
tied  in  St.  Cuthbcrt's  in  Jff^ells^  was  bound  an  apprentice  ^^^'fcrviceoi 
on  the  4th  of  December  1753,  ^7  indenture  of  that  dsitc/forty  d^yi  U 
to  John  Collier^  who  then  and  for  feveral  years  before  re-  performed,  tbe 
fidcd  in   JVeftbury^  but  whofe  legal  fettlement  was  at  "**^*!7*^^" 
Harptree,  a  neighbouring  parifli :    and  accordingly,  the  fubfwu^^ 

vice  under  (tie  indentures  wiJi  nol  g  tin  a  fettlement. 

(^)  See  I.  Salk,  530.  Trin.  2.  Ann.  cafe  of  Honiton  •.  St.  Mary  A^e, 
All  Siiotf  and  St."Gles*s  in  Nor*  and  ^^''^^bie  ta  the  prefent  deter- 
thaoipcon^  dire^ly  contrary  to  that    mi  nation. 

faid 
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St.  Cvtir-    (aid  tVdUatk  Sheers  entered  into  the  fcrvicc  of  the  faid 
*AM*'!':    J^bn  CoUicr  on  the   faid  4th  of  December.     The  faid 
jchn  Collier  having  been  fonie  years  before  applied  to  by 
the  pariih-oi&cers  of  Wcftbury  to  obtain  a  certificate 
from  Harptree  (which  he  then  promifed  to  do),  did  af* 
terwards^  on  the  26th  day  of  tlie  fan\e  month  of  Decem- 
ber^ obtain  a  certificate  from  Harptree,  acknowledging 
him  to  be  their  inhabitant  legally  fettled :    which  certi- 
ficate was,  the  fame  day,  delivered  to  the  overfeers  of 
IVeftbury.      JVilliam  Sheers   the  pauper  coatinaed  with 
and  ferved  the  faid  John  Caltter^  under  the  faid  indenture 
of  apprenticcfhip)  from  the  faid  4tb  day  of  December y  for 
aiid  during  the  fpace  of  tliree  years;  and  rcfided  all  that 
time  with  his  faid  niafler  John  Coliier  in  the  faid  pariih 
ti  Wejiburj\    and  then  married  the  iaid  Sarah  his  wife. 
The  queftion  was,  Whether  the  pauper  fliould  be  defeat* 
ed  of  bis  fettlement  by  a  fublequent  aA  of  the  mafter 
(an  ex  pf^i  jutJa  zh)  without  the  apprentice's  confcnt ; 
after  die  apprentice  had  not  only  begun  his  fervice»  but 
even  ad  ually   fci  ved  twenty-two  days  of  it  ?  —  The 
Court confidcred  thisa  new  qucflion>  upon  which  there 
was  no  cafe  in  point ;  and  therefore^  after  it  liad  been 
argued  at  the  Dar^  took  time  ta  confider  It. — Lord 
Mansfield  now  delivered  the  opinion  of  the  Court; 
which  he  faid  was  agreeable  to  their  fentiments  inti- 
mated  upon  tlic  arginnent :    for  their  opinion^  be  £iid» 
upon  this  binding,  io  circumftanced  as  is  ftatedy  and  a 
fervice  of  only  twenty-two  days  under  it,  by  the  appren- 
tice in  Weftbury-y  was,  "  That  he  has  gained  no  (cttlc- 
ment  lliere.'*     For  it  is  in  tlie  nature  of  a  condition 
precedent  to  the  gaining  any  fettlement  at  ail,  '^  That 
**  the  apprentice  muft  have  oeen  bound  to,  and  ferved 
**  for  forty  days,  a  pcrfon  who  did  not  come  into,  or 
*^  refide  in  the  pariih  by  means  or  licence  of  a  certificate :'' 
as?d  as  in  the  prcfent  cafe,  this  precedent  condition  has 
never  been  performed,  he  cannot  have  gained  a  fettle- 
ment.    And  it  is  diftinguiftiable  from  the  cafe  to  which 
it  has  been  compared,  of  a  fervant  hired  when  unmarried, 
and  marrying  before  his  year  is  expired  (which  has  been 
holdcn  not  to  prevent  his  fettlement) ;  becaufe  there  the 
cvem  was  fubicqtsent  to  the  contraft,  which  was  com- 
plete and  ftriftly  regular  when  entered  into,  and  required 
no  precedent  condition  of  that  kind ;    it  being  only  nc* 
cemrv  to  be  unmarried  when  hired ;    fo  that  in  that 
cafe,  it  is  in  the  nature  of  a  condition  fubfequent.    But 
this  is  a  condition  precedent;    and  the  apprentice  is 
under  an.  abfolute  difability  of  gaining  a  fettlement,  un^ 
ieU  he  is  bound,  and  fervcs  forty  day^  to  a  man  who  did 

not 
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Hot  come  into  or  refide  in  the  parifl!,  by  means  or  li-  St.Cptw- 

cence  of  a  certificate;  which  this  pauper  has  not  done:  "'*''*'*• 
and  coorequently>  he  has  gained  ao  fcttlenieut  bj  this      ««TaujiT, 
frnricew— -Both  orders  qualhed. 

541,  Rtx  V.  Spothndy  Hilary  Term^  5.  Gto*  3.  Burr.  An  appmitiot 
S.  6\  527. — ^I'hc  pattper,  J^bn  Hamer^  when  a  boy  of  ^«  *  c*rtificj»* 
about  fourteen  years  of  a«,  was  Iceallv  bound  an  ap-  •"«"*"  •^'««*  . 
fj^reaticc  by  his  father  to  one  Oldham^  of  Gaflkton^  a  ccr-  ^^^^  ^-^^  ^ 
tificated-perfon  from  AfiddkUn  to  CafiUi9n  ;   and  ferved  maOerto  b^ 
his  mafter  in  Caftkton  for  fome  years:  then  the  appren-  where  he  coa, 
tiioc  removed  with  his  mafter  into  Spotland\    where  he  ^"^^  ^*y 
lervedbim  foity  days  and  upwards;  and  tlien  was  married  ^[^^^  mnm^ 
to  a  young  woman  whofe  parents  lived  in  CaftUton:  and  a  woman  Hvjt« 
tiU  me  expiratioii  of  the  apprenttcefhip,  which  was.u^p-  inc.;  but  cod* 
wards  of  half  a  year,  the  apprentice,  as  fuch,  daily  worked  ^*n"«*  «<>  ^©rvt 
with  his  mafter  In  Spatiand;  but  went  and  lodged  with  J;*  "^^f^  , 
his  wife,  at  her  parent's  houfeal  CaftUtm. — Lord  Mans-  c"  k>d-c  \^\\^  ' 
riEi.D.  It  is  admitted,  that  the  apprtuttoc  gained  a  fettle-  lu^  v^rre  in  c. 
mcnt  in  Sfvtiand.     My  prefcnt  thoughts  upon  this  cafe  unni  ti»e  pp- 
ace  thcfc.     The  mailer,  tlw  certificate-man  from  MiddU-  P;«n««c^^  «». 
Un  to  CaftUtwn^  gained  no  new  fctrieroent  in  Spotiaxd :  ^'/J^ vJ'i  "^ 
and  tlie  pauper  uill  remamed  an  apprentice  to  this  ccr-  rcuieinent  by 
t((icatc-man*     The  mafter  may  Aill  go  back  to  Caftkiiin^  this  remcvai 
Ibc  pariih  to  which  lie  was  certificated.     Therefore  I  »n*^  rtticfcnc*  ja 
think,  at  |>refent,  that  the  apprentice  could  not  gain  a  J,^"*^"^'^ 
fettlement  in  CmJiletoH. --^  Mk.  Justice  Wilmot,     ^^  Qenih^^t%  . 
wottld  have  been  incumbent  on  the  townfhip  of  Caftkton 
to  Ihcw,  if  it  had  been  difputcd,  that  the  pauper's  fettle-      ^  ^** 
ment  is  in  Spotland ;  which  might  have  had  fome  difn^ 
culty  in  it :   but  it  is  admitted,  that  he  did  gain  a  fettie<- 
ment  in  Spotiand  by  ferving  and  refiding  forty  days  there. 
The  only  remaining  queftion  then  is.  Whether  he  ^ined 
afettleooent  in  Gaftleton  by  lying  tl^fe  above  forty  nights, 
though  he  worked  with  his  mafter  in  Spotland  in  tht 
day-time  ?   But  it  is  now  fettled  ( 1  am  fpeaking  indepen- 
dently of  the  certificate),  that  wherever  the  fervant  or 
apprentice  lies,  he  is  there  fettled.    As  to  certificated- 
^terfons,  it  has  been  indeed  determined,  that  if  acertifi'^ 
cate-perfon  goes  to  another  parifh,  and  becomes  charge-* 
able  to  it,  and  is  by  an  order  of  juftices  reniovpd  from 
tiience  to  tlie  pariih  which  gave  the  certificate,  then  the 
certificate  is  at  an  end ;  it  is  fatisfied ;   it  is  fundus  9ffich ; 
and  it  can  have  its  eftefl  but  once :  Rfx  v*  InhabharUs  cf 
Sudkury.    But  here,    tlie  removal   is   voluntary;     not 
by  force :  the  certificate  fubfifts  ;  and  the  apprentice  re-'  hh.  1%.  g«  «• 
mains  part  of  his  mafter*s  family.     He  was  fo  at  Spot^  Vide  Borf.  s.c« 
land^  and  all  along  continued  to  be  fo.    The  words  and  ^o*  XI9.  p« 

meaning  373* 
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.RB%«r.  meaning  of  the  aft  fcem  to  be,  that  the  apprentice  of  a 
SF#7&AirD«  certificated-pcrfou  fliould  not  gain  a  fettiement  where 
the  nufter  himfelf  could  gain  none. — Loud  Mansfield. 
I  have  been  looking  over  die  certificate-ads :  and  1  fee, 
they  relate  to  the  particular  parilhes  to  which  the  certi- 
ficates arc  given. — Mr.  Dunning.  If  the  gaining  a 
fettiement  in  Spotland,  by  fcrving  and  refidiug  there  forty 
'  days,  had  not  been  admitted  ;  yet  it  would  have  been 
true,  that  he  did  gain  one  there :  and  fo  it  was  determined 
in  the  cafe  between  the  Inhabitants  of  Dimcburcb  and 

O)  Borr.  S.C.  ^*''^*«(^)'  —  MR.   ATTORNEY  GENERAL,   COntra.      If 

jio.  54^p.  X54.that  fhould  be  admitted,  yet  the  juftices  ought  not  to 
have  lent  him  to  Spotland^  but  to  fuch  place  where  he  was 
fettled  before  his  apprenticefliip,  by  12.  jinn.  c.  18.  f.  2. 
which  fays,  ''  that  he  fhall  have  his  fettiement  in  fuch 
*'  place  as  if  he  had  not  been  bound  apprentice."  For 
the  fettiement  in  Spaland\%  gained  under  .the  binding ; 
and  tlierefore  could  not  be  the  fettlemeiit  which  he  had 
before  the  bindings— Lord  Mansfield.*  The  aft  fays. 
That  the  apprentice  fhall  not  gain  any  fettiement  in 
fuch  parifh  (the  parilh  to  whicli  his  mailer  came  by 
^  certificate),  by  reafon  of  fuch  apprenticefliip  or  bind- 
**  ing  ;  but  fhall  have  his  fettiement  in  fuch  parifh  as  if 
*^  he  had  not  been  bound  apprentice  to  fuch  certificate- 
<<  perfon."  The  former  expreffion  is  meant  to  confine 
it  to  the  parifh  where  the  certificate-man  refided  under 
tlie  certificate.  I  tliink  that  as  this  apprentice  had  got 
an  intermediate  fettiement,  he  ought  to  be  fent  to  that 
fettiement  which  he  had  intermediately  gained. — ^Mr. 
Justice  Wilmot  agreed  to  this.  For  if  he  was  to  be 
fent  to  his  former  fettiement,  which  he  had  prior  to  the 
binding,  they  would  fend  him  to  Spotlandy  as  his  lafl  place 
of  legal  fettiement. — Per  Cur.  unanimoufly,  Ruledif- 
charged,  an4  botli  orders  affirmed. 

An  apfyrentice  542.  Romjiy  V.  St.  ATichaePs^  Eafter  Term^  9.  Gw.  J. 
who  has  fcrvcd  Burr,  S.  CL  640. — SaulBiJhap  was,  about  nine  years  ago, 
three  yean  out  bound  apprentice  by  indenture,  for  four  years,  to  JViliiam 
of  four  to  If       X^grlyok  the  parifh  of  All  Saints  in  the  town  of  S^uthamp- 

frtemany  cannot  ^  *  .  /*  %    %    ^^      %    * 

gainafcuicTitnt '^»;  With  whom  he  there  Icrved  and  refided  for  three 
by  rerving  the  vears  ;  and  then  it  was  agreed  between  the  faid  PFilSam 
remainder  of  JCearty^  Saul  Btfhtip^  and  one  Samuel  Dagnell,  that  the 
hii  t.mc  to  a      ^;j  ^^^^  ^^^j^  ^^^^^.j^  ^^^j^j^  ^j^^  f^y  DaPnell  the  remain- 

although  in  a  der-part  of  the  apprcuticelhip  ;  for  .which  Kcarly  was  to 
different  parilh,  rcccive  two  fhiilings  per  wcck.  Hc  fcrvcd  and  refined 
snd  with  hia  ^jth  him  accordingly  in  the  parifh  pf  Romfty  infra.  The 
tericanfe^^^  ftid  Samuel  Dagnell  during  the  whole  time" refided  within 
the  parifh  of  Romfey  infra,  under  a  .certificate  from  the 

'  parifh 
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parifli  of  St,  Gileses  in  Reading.      The  queftion  waS);RoMity  «.St« 
Whetlier  the  rcfidencc  in  Romfey  was  under  tlic  ccrtifi-  Mxcmam.*$, 
cateP-^LoRD  Mansfield.    This  queftion  is  plainer 
than  any  argument  can  make  it.    The  end  and  intention 
of  this  aft  of  parliament  was  to  prevent  cerdiicate-per^ 
fons  from  bringing  a  charge  upon  the  parifhes  into  which 
theyounebycertiticate.     How  can  it  be  imagined,  then, 
that  another  man's  apprentice  fhould  gain  a  fettlement 
by  fcrving  him  in  that  parilh>  when  his  own  apprentice 
is  made  incapable  of  doing  fo? — Mr.  Justice  Yates. 
The  intention  of  this  aA  of  parliament  is,  that  a  certifi- 
cate-man fhall  not  be  the  initrament  of  the  apprentice's 
gaining  a  fettlement  in  the  parifb  to  which  he  himfclf 
came  by  certificate  ;  though  he  may  indeed  be  an  inftru-* 
meht  of  his  gaining  one  in  a  third  parifh  :  as  in  the 
cafe  of  Rex  v.  Petbam  {a).     So,  in  the  cafe  of  Rex  v.  ^«)  See  thTf 
Eaft-Bndgeford(b),  Eaft  Bridgeford  vfzs  a  third  parifh,  Jf^l^P^^^^^jlJ* 
ajid  not  the  parilh  to*  which  Edward  George^  the  afiignor  «c  cati"  " 
of«the  apprentice  to  Baggaley^  was  certificated.     There 
is  nothing  in  that  cafe  of  Eaft-Bridgeford  whichr  con-  1,  g^'^IJ.rjo; 
tradids  the  pofition,  that  no  certificate-man  (hall  be  the   *  ^    ' 
inftrument  of.  an  apprentice's  gaining  a  fettlement  in 
the  fame  parifh  intp  which  he  himfelf  came  under  certi  • 
ficatew— Mr.  Justice  Aston  fpoke  to  the  fame  efFeft. 
1  he  principle  is,  that  the  certificate-man  fhall  not  be 
ail  inilrument  of  burthening  the  fame  parifh  \vith  the 
apprentice :  but  there  is  no  efloppel  or  conclufion  be* 
tween  the  parifh  that  gave  the  certificate  and  a  third 
parifh. — Mr.  Justice  Willes  concurred  in  the  fame 
opinion. — The  Court  were  therefore  unanimous,  that 
both  orders  ought  to  be  quafhed. 

543.  Pexv.  fVeddiHgtoni..Eafier  Ttrm^  14.  Geo,%.  Burr*  Thefonoft 
S.  6\  766. — The  pauper,.  Thomas  Lay/rence^  was  born  in  ce^^'ficated- 
the  parifh  of  Chilvers  Com,  where  his  father  then  refided  found  .""J^l 
under  a  Jcgal  certificate  from  the  faid  parifh  oi  IVedding-  ticc  in  the  ccr* 
ton^  and  where  he  (the  father)  ftill  refides  under  the  fame  cificatepariOi, 
certificate.    In  June  1748,  the.  pauper  (being  then  of  the  ^^y>  o»  **»»»"• 
age  of  eight  years  and  an  half)  bound  himfelf  apprentice  c^c",^*^"! 
by  indenture',  with  his  father's  confent  (who  was  a  party  himfelf  appi^nl 
to  the  indenture),  to  tViUiam  Meigh  of  the  faid  parifh  of  dee  in  a  diffe* 
Chilvers  Coton^  for  feven  years  ;    and  ferved  him  in  the  '«>«  par»fl>>  and 
faid  parifh  of  Qhiivers  Coian^  under  the  faid  indenture, one  If  **5  ^**"*  * 
year  and  an  half:    and  then  the  faid  indenture  was  de-  Ste^  ^(1^ 
ilroyed,  by  cotifentof  the  mafter,  the  father,  and  the  ap-  indentures,  he 
prentice.    The  pauper»  within  half  3  year  afterwards,  >nay  afcerwardt 

gainafectlemert 
by  blriof  and  fervice  in  the  parifh  to  wblcb  his  father  was  certificated. 
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•  Rr^  V.  bound  himfelf  apprentice  by  indenture,  witH  his  fkthcr^J 
We^dinctok.  confent,  to  Thomas  Maydt'tn^  of  the p^riili  of  Bulkington  in 
die  faid  county  of  H^arwicky  for  fevcn  yearsj  and  ferred 
the  faid  Thomas  MaydUn  in  the  faid  parifli  of  Bulkhi£ton, 
under  the  faid  laft-mentioncd  indenture,  four  years;  and 
then  this  indenture  was  deftroyed  by  confent  of  the  faid 
Thomas  Mt^ydlin  the  mafter,  the  father,  and  the  appren- 
tice. The  pauper,  after  this,  returned  into  the  faid  parifli 
of  Chilvers  Cbton^  and  bound  himfelf  apprentice,  by  in- 
denture, to  one  Shaw  in  the  faid  parifli  of  Chilvers  Coton^ 
for  two  yearsj  and  duly  ferved  the  faid  Shaw  in  the  fame 
parifli,  under  the  faid  laft-ih^ntiondd indenture,  the  whole 
of  the  faid  two  years.  The  pauper,  in  about  three  yea« 
next  after  the  expiration  of  his  faid  apprenticeihip  to  tbc 
faid  ShaWy  hired  himfelf  fof  a  year  to  Lawrence  Smith  of 
,  '  the  faid  parifli  of  Chilvers  Colon ;  and  duly  fcrved  him,  in 

the  fame  parifli,  for  a  year,  under  the  faid  hiring. — ^Lord 

•  MANj^FiELb.    The  fingle  queftion  is,  Whether  the  in- 
-  .  denture  of  apprenticeftiJp  in- Bu/kington  was  void,  or  not? 

;.  .  .  J  ...  ^ttt  havirig  been  a  former  indenture ;  but  fuch  former 
indenture  having  been  canc^lkd^  by  agreement  between 
theiTia{lcr,-thpTathcr,  and  the  appf&ntice.  The  cafe  of 
(a)  Ante,  page :^«/?"-.f>(d')(' though  very  correftly' (I 'believe)  reported, 
572.  pi.  512.  mightprobablyninfleadthe  juftices;  'by  their  not  attending 
and  pa><e  585.  j^  ^i^^  circ^mftahccs-" of -the  particular  cafe,  to  which  the 
P  •  524-  general  wol'ds  there  made  ufe  of  were  to  be  applied ;  dicy 

Icem  to  have  underftood  tliem  in  their  ablblute  and  gene- 
ral fenfr,' without  confidering  thisir  particular  application 
to-the  cafcblieiy  under' confiderartori ;  which  was  the  cafe 
bfaparifli-apprehtict;  whfere  the  parifli  knd  the  public 
arc  interefled.  The  child  Was  legally  bound  out  by  the 
parilh-officers  till  he  fhould  be  twenty-four;  and  the 
^  indenture  \vasduiy  sppproved  by  t»vw)-juftices.     Tlie  maf- 

ter, in  confideratiori  of  forty  fliillings  paid  to  himf  by  the 

♦  Apprentice,'  agreed  to  difchargehim;  and  delivered  up  the 
indenture  to  the  apprentice.  -^The  queflion  was.  Whe- 
ther the  parifh-ofikers,'  whfa  boiH^d  him  out  under  a  fpe- 
cial  authority, Nought  npf-tb  have  been  confuked  about 
difchai  ging  hini,  and  to  have  given  their  confent  to  it, 

Vidc43.EUz,   The  wholc  policy  of  the  43d  of  Elizabeth  might  bedc-' 

c.  2.  f.  5.         featcd,  if  the  mafler  and  parifli-infant  apprentice  could 

by  their  joint-coiilent  alone,  without  the  corvfcnt  of  the 

parifli-officers,  difcharge  fuch  a  cc^ntraA,  and  fet  theap* 

prentice  free  from  it.  -  Such  a-^onfttufiion  would  evade 

and'invalidate  this  law."  1  hatckfe,  thferefore,  is  notap 

plicable  to  the  prefent.    Here»  the  original  contraA  was 

only  between  the  father,  the  mafter,  and  the  apprentice; 

and  aiJ  of  them  confeiU  to  the  difcharge.     An  infant.ijay 
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inake  his  condition  better ;   though  he  cannot  make  it      l^^x  v. 
worfe.    The  rCafon  why  an  infant  may  bind  himfelf  ap-  ^"oDiNCToit 
prentice  is,  becaufe  it  is  for  his  benefit.     If  he  was  dif- 
charged  of  the  former  indentu  re  Jie  was  at  liberty  tb  exe- 
cute another.    The  cafe  of  St.  Mary  Kallendar*s  [a)  is  in  (a)  Antc^  page 
point:  I  fee  na  diftinftion  that  cah  be  made  between  it  57«-  pJ«  s^o. 
and  the  prcfent  cafe.     The  indentures  were  exchanged 
between,  the  father  and  the  matter,  by  confent  of  the 

S prentice,  who  was  clearly  then  under  age.  And  LoUd 
^lEF  Justice  Lee  fays,  **  The  indentures  did  not 
"  fubfift  ;  becaufe  the  exchange  of  the  indentures 
^  amounted  to  a  cancelling  of  them,  and  a  determina- 
**  tion  of  tlic  apprenticefhip  under  them."  —  Mr.  Jus- 
tice Aston  was  abfent.  —  Mr.  Justice  Willes 
and  Mr.  Justice  Ashhurst  concurred  with  Lord 
Mansfield. 

544.  Rex  V.  St.  Peter^s  in  Derby ^  Eajltr  Ternty  26*  Geo.  3.  '^ »"  ajiprentTce 
1.  Term  Rep.  218.— The  pauper,  Benjamin  Pratt,  on  the  ^^J^?^^  ^°  ■ 
S^  of  November  I*] ^ly  was  bound  apprentice  for  fcven  |iJ'^  ",J*jJJJ,*" 
years  to  Jofeph  Pinn  in  the  parifti  of  Jll  Saints  in  Derby^  certifying psirifli 
to  which  place  Pinn  had  a  certificate  from  the  parifh  of  8»v«  the  niafter 
Smalley.    The  pauper  ferved  his  matter  i  n  All  Saints  about  ^J^^^  certificate 
five  years  and  an  half.     And  the  matter  with  his  family,  preni'iccgama 
at  iMdy-day  I7J7»    removed   to   Chaddefdeny   where   he  fci.icmem  by  * 
rcfidcd  till  the  14th   of  January    1758,    when    SmaIley(crnn9:UhmzC^ 
granted   Pinn  a  certificate.       Between   Lady-day   17^7  icr  the  Uft 
and  the    14th  of  January  1758,  the  pauper  ferved  his  [i^l^j^^^^j'n'f^ 
matter  upwards  of  forty  days  in  Chaddefden.     Pinn,  ^^^  pafifliof'.A 
matter,  never  returned  to  Jll  Saints,   but  continued  at 
Chaddefden  under  the  certificate.     The  pauper  returned 
to  All  Sa'nts  in  the  fummer  of  1758,  and  ferved  his 
matter  there  upwards  of  forty  days  after  Smalley  had 
granted    the    certificate  to    Chaddefden.      The   feffions 
were  of  opinion,  that  the  pauper  gained  a  fettlement 
by  fuch  laft  fervice  in  All-Samts.     The  only  quettion 
Was,  Whether  the  fecond  certificate  to  the  paritti  of 
Chaddefden  difcharged   the  former    one  to  the    parifh 
of  All'Saints^    they  having   both   been   given   by   the 
parifliof  Smalley?  — TttE  Court,   being  of  opinion  W  mutj 
that  this  queftioix  was  determined  by  the  cafe  of  Rex  "^^^  *5* 
V.  the  Inhabitants  of  Birdham{a)y  difcharged  the  nile,  f  jJJ'jg'-;""^  ^^ 
without  hearing  any  argument  -»—  Order  of  fcffions  af-  of  ihvil'X^ 
Srxned.  poA.  tide 
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If  an  apprcmicc  •  5^5.  ^.^  v.  Hificklef,  TrimtyTertnj  31.  Gw.  3.  4.  TiriH 
^trfon  h^n.  ^^f'  37 1.— The  pauper  T.  Furborough  was  born  at  irw- 
cd  toa  ftcond"*  liP^orth  (whcrc  his  father  was  legally  fettled),  and  at  nine 
mafter  in  the     years  old  was  bound  a  parifh-apprentice  to  D,  Palmer  of 
fame  pariih,  he  Hinckley^  who  was  refiding  at  HtnckUy  under  a  certificatt 
fe  ^r'  ^'""  *    ^^°"^  Ci^^yiw,  in  the  county  of  fVarwlek.    The  pauper, 
that*Mri)h  by    ?^^^  ferving  part  of  his  tipie  with  Palmer^  was  afligned 
fcrying  the  fe-  by  him  to  J,  Hurjly  a  legal  parishioner  of  Hincklejy  under 
cond  matter,     an  agreement}  by  which  Hurjl  was  to  pay  one  {hilling 
a- week  to  Palmer^  ai>d  which  fum  was  paid  accordingly. 
He  fervcd  Huj-Ji  in  Hinckley  above  forty  days  before  he 
left  him.     The  feilions  being  of  opinion  tliat  the  pauper 
gained  a  fettlement  by  ferving  Hurji  under  theN  aifign- 
ment  of  the  indentures,  confirmed  the  order,  by  which 
he  and  his  wife  were  removed  from  Frowlefwortb  to 
Hinckley. --The  Court  took  time  to  coniider  of  this 
queftion;  and  now  Lord  Kenyon,  Chief  Jujiice^  deli- 
vered the  unanimous  opinion  of  the  Court.     The  qucf- 
tion  in  this  cafe  is,  Whether; any  fettlement  was  ob-, 
tained  by  the  apprentice  by  his  fervice  under  his  fecond 
mailer,  who  was  a  parifhioner  of  Hinckley^  in  that  parifh, 
his  firll  mafter  by  whom  he  was  afligned  having  been  cer- 
tificated thereto  ?     The  iiril  impr«iIion  made  upon  roy 
mind  was,  that  as  the  laft  forty  days  of  the  apprenticc- 
fliip  were  ferved  under  a  perfon  who  was  not  under  the 
difability  of  the  certificate,  luch  fervice  gained  a  fettle- 
ment :  but  upon  looking  more  fully  into  the  authorities 
cited,  on  which  1  had  formed  my  firft  opinion,  and  ad- 
verting more  particularly  to  tlie  words  of  the  ftatute  of 
ylnm^  1  am  difpofed  to  think  that  a  fettlement  was  not 
acquired  by  the  fervice  under  the  indenture  with  liic 
I'econd  mailer  in  Hinckley^  although  he  were  not  refiding 
tlicre  under  the  certificate.     And  that  opinion  which  wc 
have  formed  proceeds  principally  on  the  words  of  die 
ilatute  of  Jnnc,  and  the  view  with  which  it  was  paflcd. 
By  the  general  tenor  of  llie  certificate-aft  perfons  fettled 
in  one  pariih,  bringing  a  certificate  with  them  into  ano- 
ther, have  a  right  to  remain  there  until  they  beeome 
chargeable ;    and  the  pariih  to  which  fucli  certificate  is 
granted  cannot  refufe  to  receive  them.     But  tlie  mifchicf 
was,  that  though  the  certificated-perfons  themfelves  could 
not  gain  a  fettlement  in  that  parifh,  yet  they  wore  the 
means  of  conferring  fettlements  on  others,  by  taking 
icrvants  and  apprentices,  which  was  tliought  to  be  a 
great  hardfhip  on  thofe  parifbes,  who  were  bound  to  re- 
ceive them  under  the  certificate.    Therefore,  to  provide 
againfl  that  inconveniei^ce,  the  12.  y^nn.  {lat.  I.  c.  18. 
was  puffed;    wl  ich,  after  reciting  tht  8»&  9.  fFtH.T,* 
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c.  30.  and  that  **  many  perfons  obtaining  and  bringing      R««  ^' 
**  Rich  certificates  do  trcquently  take  apprentices  bound   HmcKLEr. 
by  ihdentnre,  and  hire  and  keep  fervaats  by  the  year, 
who  by  reafon  of  fuch  apprentices  and  (ervices  do 
**  gain  fettlements  in,  and  become  a  great  burthen  to, 
"  fuch  parifhes,  &c.  though  fuch  matters  coming  with 
**  fuch  certificates  have  by  virtue  thereof  no  fettlements 
**  in  fuch  parifhcs,"  &c.  for  remedy  it  enafts,  "  that  if 
"  any  perlon  whatfoever,  who  (hall  be  an  apprentice 
**  bound  by  indenture  to,  or  (hall  be  a  hired  fervant  to, 
**  or  with,  any  perfon  whatfoevcr,  who  did  come  into 
"  or  (hall  refiae  m  any  pari(h,  &c.  by  means  or  licenfe 
^'  of  fuch  certificate,  and  not  afterwards  having  gained  a 
"  legal  fettlcment  in  fuch  parilh,  &c.  fuch  apprentice 
"  if  J  virtue  of  fucb  apprentice/hip  ^  indenture^  9r  bindings 
"  and  fuch  fervant  by  being  hired  by,  or  ferving  as  a 
"  fervant  as  aforefaid  to,  fuch  perfon,  (hall  not  gain  or 
"  be  adjudged  to  have  any  fcttleraent  in  fuch  pariih,  &c. 
"  hy  reafon  of  fuch  apprentice/hi p  or  bindings  or  by  reafoa 
**  of  fuch  hirmg  or  ferving  therein  ;  but  every  fuch  ap- 
"  prentice  and.  fervant  (hall  have  his  and  their  fettle- 
•*  ments  in  fuch  pari(h,  &c.  ^s  if  he  or  they  had  not  been 
*'  hound  apprentice  or  apprenticcSj  or  had  not  been  an  hired 
"  fervant  or   (crvants  to  fuch   perfon  as    aforefaid." 
There  has  nfcver  been  any  precife  determination  on  this 
point ;  and  therefore  we  think  it  better  to  abide  by  the 
words  of  the  aft,  from  whence  the  intention  of  the  Le- 
giflature  can  beft  be  coUefted.     And  the  aft  having  ex- 
pressly provided,  that  perfons  bound  apprentices  to  cer- 
tificated-men fhall  not  by  virtue  of  fuch  apprenticejhipy  in^ 
deniur^j  or  bindings  gain  a  fettlement  in  fuch  parijh^  it  is 
neceilary  that  the  binding  (hould  be  fuch  as  would  be  ca- 
pable orconferring  a  fettlement  by  fervice  under  the  ori- 
ginal matter  in  that  place,  otherwife  no  fettlement  can 
be  gained  there  by  virtue  thereof.     For  the  Legiflature 
intended,  that  no  aft  whatever  of  this  fort  done  by  a 
certificated-man  (hould  help  to  bind  the  parifh.     As  to 
the  cafe  of  Rex  v.  Pctham  (^),  where  it  was  held,  that  the  y^\  ,^  %xxzl 
apprentice  of  a  matter  certificated  toTenterden  might  gain  1147. 
a  fettlement  under  an  aflignment  to  a  fecond  matter  re-  s«  «ifo  poft. 
iiding  at  Liddj  which  was  a  third  pari(h;    that  docs  not  *j***^  **Ct»Ti* 
govern  the  prefent;   becaufe  it  does  not  interfere  with     "^^^*' 
the  policy  of  the  ftatute  oi  Anne\  for  the  parifh  of  Lidd 
had  not  received  the  original  matter  by  force  of  the  cer- 
tificate, and  therefore  had  no  right  to  avail  theiiri'elves  of 
the  provifions  of  that  ttatute,  which  was  intended  for 
the  protcftion  of  the  certificated  parifh.     But  here  the 
words  of  the  ftatute  cover  Hinckley  in  the  broadctt  manner, 
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Rix  V.       to  prevent  any  burthen  coming  on  that  parifh  on  ac- 
HiNCKLZT*    count  of  their  obligation  to  receive  the  certificated  pcr- 
fon.     The  other  cafe  principally  relied  on,  of  Romfey 
(«)  Ante,  page  parifli  («),  has  no  application  to  the  prefent  queftion ; 
*oS-  pN  5f3"    for  though  it  was  contended  generally  at  the  bar,  that  the 
ilatutc  of  ^nnc  was  confined  to  apprentices  bound  by 
indentures  to  certificated  mafters,  and  claiming  fettle- 
ments  by  ferving  under  fuch  original  mafters,  yet  tbe 
^Court  by  no  means  adopted  that  argument,  but  decided 
rather  on  the  ground,  that  no  fettloment  could  be  gained 
by  the  apprentice  through  the  medium  of  a  certificated- 
perfon  in  that  parifh.    Therefore  as  there  has  been  here- 
tofore no  determination  on  this  point,  as  tl.e  flatute  of 
jinne  was  paflcd  for  the  exprcfs  proteftion  of  the  certifi- 
..  Gated  parifh,  and  as  the  words  of  the  aft  are  very  parti- 
cular and  pofitive  in  favour  of  that  parifh,  wc  fee  no 
reafon  to  reftrain  the  meaning  of  them  to  a  fervice  with 
tl}c  original  mailer. — Both  orders  quafhed. 
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VIIL  Evidence  of  apprentice/hip* 

The  Wfionf  '  546,  Rex  V,  Ecft  Kncyle^  Trinity  Term^  13.  £^  14.  Gec^  2. 
r.ay  receive  pa.  J5,^,,.,  5.  C.  1 5 1.  — The  feflions-order  thus  flatcd  the 
anrp'^cmUre-  ^^^^ ' — And  it  appears  to  this  court  upon  the  evidence 
fnip,  in  order  ip  ^^ow  givcn,  that  the  laid  James  Bowles  was  bound  an  ap- 
draw  itidr  cor- prentice  by  indentures  to  one  ff^iillam  fVdkins  of  tb« 
ciufionpfihe  parifh  of  Eaft  Knoyle  aforefaid,  cordwainer  (which  is 
f^el  rhat  the       above  CO  niilcs  from  London)  ;    and  that  he  ferved  three 

Dinoil'C  VV3S   nV 

''  years  at  Eaft  Knoyle  aforefaid  under  the  faid  apprcnticc- 
fhip  ;    at  which  time  the  faid  ^P'JIIiam  lyUkins  the  roafler 
died  ;  and  that  the  fum  of  5I.  (beihgthe  full  confideration- 
njoncy)  was  paid  by  his  father  with  the  faid  apprentice 
for  fuch  his  binding:    but  the  indentures  of  apprentice - 
f hip  were  not  produced  ;    neither  did  it  appear  to  this 
court,  whether  the  duty  of  iix-pcncc  in  tlie  pound  di- 
rcftcd  to  be  paid  by  th,e  f\atutc  made  in  the  8th  year  of 
the  reign  of  the  late  Queen  Atme^  c.  9.  was  paid,  or 
whether  the  faid  indentures  were  flamped,  as  the  faid  aft 
requires.— Objhction*  It  appears  that  the  ju  ft  ices  have 
admitted  and  gone  upon  evidence  which  was  not  legal. 
They   have  admitted  parol  evidence  of  an  indenture; 
which  they  ftatc  not  to  have  been  produced,  and  have 
not  given  any  reafon  why  it  was  not  produced ;  nor  did 
it  appear  to  them  that  the  duty  was  paid,  or  whether  the 
Indentures  were  flamped  according  to  8.  Ann,  c  9,— But 
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Mr.  J.  Page  and  Mr.  J.  Chapple  (the  oaly  two      Rex% 
Judges  in  court)  over-ruled  the  objeftion,  andrefufed  toEAsiKKOYLi, 
malce  a  rule  to  Ihevv  caufe.     For  it  is  dated,  that  it  ap- 
peared to  them  that  he  was  bound  an  apprentice,  &c. 
and  it  is  not  ncceirary  that  this  evidence  (hould  appear  to 
us.     Perhaps  the  indenture  was  loll;    and  in  that  cafe^ 
could  the  juftices  receive  no  other  evidence  of  the  bind-* 
ing  ?     And  as  to  the  duty  and  the  flamp — they  do  not 
fay  the  duty  was  not  paid ;    or  that  the  indenture  was 
not  ftampca. 

547.  Rex  V.  Holheck  in  Leeds^  Adich.  Term^  16.  Geo,  2.  Thcbin<Kn<fof 
Burr.  S.  C.   198.— The  order  of  fciFions  ftatcd,  That  J^^^PP^^Jll^* 
Peter  Orange  the  pauper  was  born  in  G.ldcrjcn^  then  the  prD^L  the 
place  of  his  fatlier's  fettlcracnt.     At  the  age  of  nine,  he  indenture, 
was  put  apprentice  by  the  church\vardens  and  overfeers 

of  the  poor  of  GUdcrfon  to  5.  G.  of  the  fame  place,  by 
indenture,  to  ferve  till  he  attained  the  full  age  of  twen- 
ty-four years:  but  the  faid  indenture  being  produced, 
the  fame  appears  not  to  be  upon  (lamped  paper  — Lee, 
Chief  Juftice,  I  think  the  indenture  cannot  be  available  * 
in  evidence  in  any  court,  by  the  exprefs  words  of  the  act 
of  5-  fVill.  y  Mary^  c.  2i.  1.  ii.  which  Hands  unrepealed 
by  any  of  the  fublequent  a£ls.  And  yet  this  indenture 
was  neceflary  evidence  to  make  out  tlie  proof  of  a  bind- 
ing by  indenture:  for  that  binding  could  be  no  other- 
wife  proved  than  by  the  indenture.  But  this  indenture 
being  unftampcd,  was  not  admitiible  as  a  proof  of  the 
thing  :  it  could  net  be  given  in  evidence,  or  admitted  to 
be  available.  And  yet  it  muft  be  taken,  upon  the  Hate 
of  this  cafe,  that  the  indenture,  though  iinuamped,  was 
received  in  evidence  by  the  court  of  feffions.  There- 
fore the  order  of  the  two  juftices  made  for  removing 
tl\e  paupers  to  Gild^rfony  Petet\  original  fettlement,  ought 
to  be  affirmed,  and  the  order  of  fclfions  quaflied. — Th« 
THREE  OTHER  JuDCES  Concurred. 

548.  5/.  Helens  V.  St.  Saviour*  Sy  Trinity  Term^  22.  fsf  parol  evidence 
23.  Geo.  2.  Burr.,  S,  C.  735. — The  order  of   feluons  cannoc  be  xt* 
^mong  other  fafls  ftated,  That  Joan  Hud/on^  the  mother  "ivcd  of  an  in. 
oin/cphHutty  gave  in  evidence,  that  the  faid  yo/^/^A  ^^"'"/^  °f  *P- 
*^utt  her  ion,  in   X733,  was  bound   apprentice  to  his 
grandfather,  by  indenture,  for  feven  years ;  and  that  the 

fnid  indenture  was  delivered  into  the  cuilody  of  the  faid 
Jyilliam  the  grandfatlier,  as  (lie  had  been  informed  by 
the  faid  Jofcfh  Hutt  himfclf ;  but  that  (he  never  faw  the 
indenture  ol  apprenilcelhip  herfelf;  and  knew  nothing 
i)f  it,  but  from  the  information  of  the  faid  Jofcph  her 

R  r  4  iba. 
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St.  Helen's  fon:  and  it  was  reputed  in  the  family,  that  the  faid 
9.  St.^      Jofeph  Hutt  was  his  apprentice,  and  was  fo  defcribed  in 
the  grandfather's  will.     And  it  furtlier  appeared  upon 
evidence,  that  the  faid  Jofeph  Hutt  the  father  ferved  his 
faid  grandfatlier  five  years  in  theparifh  of  5/.  HeUnwriAtx , 
tlie  faid  indenture  ;  and  that  the  faid  fVilliam  Hutt  the 
grandfather  found  and  provided  for  the  faid  Jofefh  Hutt^ 
during  the  faid  five  yeaA,  ih  clothes  and  neceflaries ;  and 
that  William  Hutt  the  grandfather  died  in  the  year  1738, 
leaving  Martha   Hutt  his  widow  and  executrix,  and 
John  Mutt  his  fonj  and  that  Thomas  Bujkin^  by  the  order 
of  the  parilh  of  St.  Saviour^  in  December  1748,  applied 
to  the  faid  John  Hutt  the  fon,  who  then  lived  with  his 
mother,  at  Jbbigton^  in  the  hgufe  where  the  faid  fViliiam 
Hutt  the  grandfather  died,  and  where  his  goods  and 
cfFefts  were,  to  know,  whether  he  had  in  his  cuftody 
any  indenture  of  apprenticefliip  between  the  faid  fVilliam 
and  Jofeph  Hutt  4    and  that  the  faid  John  Hutt  told  the 
faid  Thomas  Bujkin,  that  he  could  not  find  it ;    and  that 
the  faid  Thomas  Bufkln  did  not  enquire  who  was  the  exe- 
cutor or  reprefentative  of  the  faid  n^illiam^  Hutt  thegrand- 
father  ;  nor  did  itappearhere  ^t  the  feffions,  that  he  made 
any  other  application  or  featch  to  difcover  and  find  out 
tlie  faid  indenture  of  apprcntieefliip ;  nor  was  any  evi- 
dence given,  that  tlie  faia  indenture  of  apprenticefliip  was 
loft,  lave  as  aforefaid  :  and  the  faid  indenture  of  ap* 
prenticclhip  was  not  produced  in  evidence.    And  it  fur- 
ther appeared  upon  the  evidence  of  the  faid  John  Hutt 
the  fon,  who  was  an  inhabitant  and  parilhioner  of  St, 
Helen  aforefaid,  and  rented  a  houfe  of  five  pounds  per 
year,  and  who  was  rated  and  paid  to  the  land-tax  there, 
but  was  not  rated  to  the  poor,  and  which  land-tax  was 
allowed  him  by  his  landlord,  that  he  was  employed  by 
his  father  fFllliam  Hutt  to  draw  an  indenture  of  appren- 
ticefliip between  his  faid  father  and  the  faid  Jo/rph  Mutt ; 
and  that  he  the  faid  John  Hutt  did,  upon  a  common  (licet 
of  paper  which  was  not  ftamped,  copy  the  form  of  an 
indenture  of  apprenticefliip,  from  an  old  one,  only  al- 
tciiiig  the  names ;   and  that  the  faid  John  Hutt  and  one 
Green  were  witneflcs  to  the  indenture  aforefaid :  but  that 
the  faid  indenture  was  not  ftamped.     And  it  alfo  appeared 
upon  the  evidence  o£  John  Hutt^  thatthe  hid  Jofeph  Hun 
the  father,  upon  the  death  of  fVilliam  Hutt  in  1738,  did 
refufe  to  ferve  the  faid  Martha^  widow  and  executrix  of 
the  faid  fVilUam  Hutt^  as  an  apprentice  on  account  of  the 
faid  paper-writing  not  being  ftamped. '  And  no  other 
evidence  was  given  of  the  faid  Jofeph  Hutt  the  fathei'^ 
living  an  apprentice  to  tlic  faid  tVtlliam  the  grandfather: 
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nor  was  any  other  fettlcmcnt  proved  to  be  gained  by  the  St.  Hctzx's 
faid  Jofeph  Hutt  the  fiither,  than  as  aforeiaid.     One  of  ^       ••      ^ 
the  objefiions  to  this  order  was,  that  there  is  only  parol 
ruidence  oi  an  indenture^  which  ought  itfelf  to  hiive  been 
produced. — Per  Cuxi  am.    Clearly,  there  is  not  enough 
tlated  to  ihew  that  there  is  a  binding  within  the  aft. 

549.  Rex  V.  St.  Maurice  in  Winchefter^    Mich,  Ternt^  Parol  «vid«nc« 
24.  Geo.  2.  Burr.  S.  C.  296.— The  feffions  ftate  a  I'pecial  ""^  ^  K»r^ 
cafe,  viz.  That  Richard  Stephens,  the  father  of  Richard"^  *  certifiwicv 
Stephens  the  pauper,  went  into  5/.  Maurice's  by  a  proper 
certificate  from  67.  Mary  Kallendar\.   The  fon  was,  born 
in  St.  Maurice^  under  the  certificate,   and  lived  there 
with  his  fether  till  he  was  bound  apprentice  to  Stezcard 
Mitchell  in  Kingjkvorthy^  where  he  fcrved  itvzw  years. 
But  on  the  part  of  St.  Maurice's  parilh  parol  evidence 
was  given  by  the  raaftcr  Stewart  Mitchell,  "  that  he  him- 
*'  felt  came  into  King/worthy  with  a  certificate  acknow^ 
"  ledging  him  to  be  a  parifhioner  of  Micheldcver,  and 
**  refided   there  as  a  certificate-man  from  Michelden/er 
**  during  the  whole  time  of  the  apprenticefhip  ;  which 
"  certificate  from  Michcldcver  he  delivered  to  one  Hide, 
**  an  officer  of  the  parifh  of  Kingfjuorthyy    But  there 
was  alfo  parol  evidence  given  by  one  Earl,  the  prefent 
ovcrfecr  oi  King  [worthy  (who  was  ferved  with  z  Jubpcena 
duces  tecum  J  i  **  that  there  was  now  no  fuch  certificate  to 
^*  be  found  in  that  parifli,  and  that  he  had  never  feen  or 
**  knew  ofany  fuch,  and  that  if  there  had  been  any  (fl)  fuch  (*)  J^.^.  "^Wt 
"  it  was  miflaid.*'    The  feiSons  adjudge,  that  the  fettle-  ^^^^^%  '«f 
tnent  was  not  in  St.  Mary  Kallendar's,  becaufe.no  certificate  Jjj*"  hlte  been 
in  writing  was  produced.     The  words  are,  **  Therefore  ,bove  tweney- 
*^  this  court  is  of  opinion,  that  as  no  certificate  in  writing  0119  y«are  i(o« 
•*  was  produced,  the  place  of  the  laft  legal  fettlement  of 
*•  the  laid  Richard  Stephens  the  pauper,  Martha  his  wife, 
**  and  their  four  children,  is  not  (b)  in  the  parifh  of  5/. 
•*  Mury  Kallendar*'* — On  Saturday  November  3,  1750,   a 
motion  was  made  by  Mr.  Ford  to  quafli  tills  order  of 
fcilions.     The  only  objeftipn  he  made  to  it  was,  ♦*  that 
*'  parol  evidence  of  Stewart  Mitchell's  .certificate  from 
*'  Micheldever  to  Kingfworthy  was  fufficient  evidence,  and 
«•  that  it  was  not  necefTary  to  produce  the  certificate.*'-— 
Lee,  Chief  Jujlice.  The  feffions  have  adn)itted  and  have 
Hated  the  evidence  on  both  fides,  and  conclude,  that  as 
no  certificate  has  been  produced,  **  the  place  of  lafl  legal 

(^)  But  they  do  not  declare  and    two  Ju/licei  in  the  (tvik  part  of  Uiis 
adjudge  wh«re  the  fealement  is.<—    order, 
hf  ^*  They  dlfcturge  the  ordtn*  of 

*<  Xettlcmcnt 
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Rix  w.      **  fettlcmcnt  is  not  in  5/.  Mary  KaUendarH  :"  fo  tliat  it 

%r,  Maurici  appears  they  did  receive  all  the  evidence  that  was  given, 
IN  Wis-      ^j^j  j^  Jq^j  j^q|.  appear  that  there  was  any  objection  made 
(HX4TKR.     ^^  parol  evidence.     It  is  now  infilled  upon,  that  this  was 
conclufive  evidence  to  the  juftices,  *'  that  there  was  a  cer- 
'*  tificate."   And  if  there  was  one,  yet  it  might  be  an  ir- 
l-egular  certificate.     Wc  had  an  inftance  here  of  one, 
lately  [a)^  to  Bt'thUm^  Vvhich  did  not  conclude  the  pariih 
giving  it  as  a  proper  certificate  from  that  parifll  under  the 
'    certificate  aft,  fo  as  to  bind  thena  in  other  refpe£ls  than 
that. particular  purpote  for  which  it  was  given.     Now 
the  juftices  at  fcffions  arc  fo  far  from  having  determined 
•*  that  parol  evidence  ought  not  to  be  admitted,"  that 
they  have  aftually  received  all  that  was  offered.    1  here- 
fore  I  fee  no  rcafon  to  qualh  the  order  of  fefuons. — 'I  he 
THREE  OTHER  JUSTICES  concurred  in  opinion. 

X  married  at         550.  Rex  V.  St.  MichaeVs^  Bath^  Hilary  Term^  13.  Geo.  3. 

itMs  liroeof  h:$   JllSS. — Two  juftices  removed  Mary  Jay  tor  and  her  in- 

bring  a  foidwrr,  f^^nt  child  from  Ihc  parilh  of  5/.  Paul  in  Bedford  to  5/. 

rxfmiV'rf -cc-  '-'''^'''^  i^^  ^^'^^-     The  ieffions  confirmed  the  order,  and 

aMy  t!>  t'wi'iil-  ^^^^^  ^^^^  following  cafe:  That  it  appears  by  the  oath  of 

liny^a,  lied.- yiAvry  Ti)'/^;-,  cnc  of  thc  paupcrs,  that  Ihe  was  married 

pofcd,  th^t  h«    about  four  years  ago  at  Bedford  to  one  Richard  Taylor^ 

h»«»  gone  ap-     j;^^,j  ^  corporal  of  foot :  that  he  ftaid  there  with  her  only 

anTrv!d  uitii  **^°u^  three  quarters  of  a  year,  and  then  left  her  :  that 

iMui  five  years,  ilic  has  hcard  licr  hulband  declare,  that  he  was  born  about 

His  wtftj  <k-     twenty-fix  years  ago  at  Charlton^  near  Malmjkury  in  lyUts : 

liofe^  btfcic  ti»c  ii^at  when  he  was  fourteen  years  of  age  he   fervcd  an 

^^'*|""^'^*||/*^'*apprenticcfliip    to   one  Morlcy,  whofc    chriftian   name 

fpeak  iVthe*™   was  Tboma^  as  Ihe  believed,  who  lived  in  St.  Michael'^ 

idtnc  porpcre.    parifii  in 'the  city  of  Bath-,  and   ferved  the  faid  Thomas^ 

This  depcfKion  Aforiey  about  four  vcars:  that  he  then  ran  away  and  lifted 

<if  J,  and  cyi-  f^^.  ^  foidier  ;  went  to  Ireland ;  came  from  thence  to  Bed- 

j«r^c*wfre  lii-w /^^^»  ^^^  married  her  in  S/.  P/?«rs  church  zt  Bedford: 

to  &e  fuft!:icnt  tliatlhc  docs  not  know  what  is  become  of  her  faid  huf-* 

evidence  to       band,  haviTig  never  fecn  nor  heard  of  him  fincc :  that  it 

prove  an  ap,     appeared,  that  the  examination   of  faid  Richard  Taylor 

^umcvAjp.      ^ .^  taken  in  writing  (liortly  after  liis  faid  marriage,  be- 

^  ^ ^.7fiS*  iore  two  juftices  of  i^t'df/cr/a', agreeably  to  the  mutiny  ait; 

/  which  writing  was  produced,  and  is   in  thefc  words: 

•'  Tov;n  of  Bedford^  10  wit.  The  examination  oi Richard 

"  Taylor  on  this  aft  faith,  That  he  was  born  in  the  parifh 

*<  oi Charlton  in  the  county  oiiyHts ;  there  he  refided  about 

•*  fix  years  ;  from  thence  went  to  fchool  to  Malmfoury  in 

{a\  KM.  Term,  174S.  22.  Ceo.  a.  Rex  v.  lohabitanti  o|  St.  01avc>, 
Souihwaik,  ante,  £,  579.  pi.  ^i%y 
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•'fiiidcountyabovefourycan ;  from  thence  returned  home      *=«  "•  • 
*'  to  his  mother  until  about  the  age  of  fourteen  years  5  from  ST^MMAit't 
**  whence  he  went  apprentice  to  James  Morley^:^  a  plaftcrer       ^^"* 
*•  at  St.  Michaels  in  Bathy  with  whom  he  lived  nve  years 
^*  and  a  half,  after  which  he  enlifted  into  the  63d  regiment, 
**  where henow  remains.  Taken  before  us  the  12th  O^ober 
**  1768,"— It  farther  appeared  by  the  evidence  of  iJo^^rf 
Morley^  that  there  is  not  atpiiefent  a  perfon  of  the  name  of 
James  Morley  a  plafterer  in  St.  MichaerSy  Bath ;  but  that 
one  James  Morley  a  plafterer  in  St,  Michael* s^  Baih^  died 
there  about  eight  years  ago:  that  faid  Robert  worked 
with  faid  James  as  a  journeyman  until  his  death,  but 
fometimes  was  abfent  three  quarters  of  a  year  together  : 
tliat  he  was  pcrfeSly  acquainted  with  faid  James  Morley^ 
and  has  often  heard  him  fay  that  he  never  would  take  an 
apprentice,  for  he  was  a  ungle  man,  and  only  a  lodger 
himfelf :  and  faid  Robert  fays,  to  the  beft  of  his  know- 
ledge, that  faid  James  Morley  never  had  an  apprentice  in 
his  life :  that  John  Morley^  brother  of  faid  James^  who 
is  a  plafterer,  never  had  an  apprentice,  to  the  beft  of  his 
knowledge,  and  lias  divers  times  given,  in  the  hearing  of 
faid  Robert^  for  reafon,  that  being  all  his  life  a  iingle  man 
and  a  lodger,  he  never  would  take  an  apprentice:  that 
there  appeared  no  evidence  that  the  faid  Richard  Taylor 
had  been  bound  an  apprentice,  other  than  is  contained  in 
his  aforefaid  examination  and  declaration  given  in  evi- 
dence by  his  wife  ;  neither  did  it  appear,  that  faid  Richard 
Taylor  had  gained  any  fettlement  in  faid  parifh  of  St. 
MichaefsoiSicT  than  as  aforefaid. — Lord  Mansfield. 
Here  the  party  for  qualhing  the  feffions  order  apply  to  do  fo 
becaufe  the  jufticcs  have  drawn  a  wrong  conclunon  from 
the  evidence.     I  do  not  think  they  have  drawn  a  wrong 
concluiion.   The  prefumption  from  a  man's  ferving  four 
years  as  an  apprentice  is,  that  he  was  bound. — ^i^TON. 
Ju/lice.     In  the  cafe  of  St.  Helens  it  was   found  riiat 
there  was  no  indenture,    and   it  did  not  appear  that 
any  inquiry  was  made  after  an  indenture,  therefore  the 
Court  had  no  ground  to  prefume  a  binding.     Here  tiic 
man  is  run  away,  and  he  fwore  that  he  was  an  apprentice  ; 
the  queftion  is,  Whether  the  Court  will  imply  that  there 
was  an  indenture  ?    There  is  a  very  reafonable  prefump- 
tion of  a  binding,  and  every  thing  is  to  be  prefumed  in 
favour  of  a  fettlement, — Mr.  Just  ice  Willes.  Wc  arc 
not  to  prefume  that  theapprenticefhip  was  by  parol ;  th.c 
prefumption  is  the  contrary  way.  In  the  King  and  Mew^ 
landf  which  was  alluded  to,  it  was  ftated  to  be  an  appren- 
ticeOiip  by  parol,  for  quafhing  the  order. — Mr.  Justice 
^sif  HURST  of  the  fame  opinion,— Rule  difcharged. 

SSi.RcK 
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A  dctd  comins       j^j.    Jiex  V.  MMlmoy^    Trinity  Tfrm^    27.   G^o.  3. 

STthlll^ofil**'*'  '^^'^  ^f'  4'-— The  paupers,  H.  Mufgrave,  S.  his 
party  »ftCT°no!  wifc,  and  C  thcir  child,  were  removed  by  an  order  of 
tice  to  produce  two  juilices  from  the  pariih  of  Aftddle%oyj  Somerfet,  to  the 
If,  ma^  prima  panfh  of  Sydbury^  Devon,  On  appeaLto  the  fetrions  that 
Jan*  be  ^akcn  Q^itv  was  quafhcd,  fubjcft  to  the  opinion  of  this  Court 
c«ttd,andm«ft  fP^^c  following  cafe  :  The  appellants  having  proved  a 
be  ycccitcd  in  hiring  and  fervicc  of  the  pauper  for  a  year  m  the  pariih 
evidence  with-  of  Nuidkxoyy  the  refpondents  propofed  to  fhew  that  a  fct- 
oot  proof  of  tlement  could  not  be  gained  thereby,  by  reafon  of  fub- 
•rh/c**"it*will  ^^''^B  indentures  of  the  pauper's  apprenticefhip  to  one 
toot  fend  a  cafe  Thomdi  IVamn  of  Sydbury  2X  the  time  of  fuch  hiring  and 
down  to  the  fervice.  They  had  given  a  notice  to  the  appellants  of  the 
icfflons  10  be  fubftancc  and  to  theeffeft  following,  vi%*  to  produce,  at 
reftated,  00  a  ^j^^  ^j^j  ^f  ^Yit  appeal,  a  certain  indenture  of  apprcnticc- 
S^^orT^if  ^^P*  bearing  date  on  or  about  the  tcr^th  day  of  January 
enottgN  appears  1 7 84,  whereby  Henry  Mufgrave  (the  pauper)  was  put  and 
to  enable  them  placed  apprentice  to  nomas  Warren ;  and  an  indenture 
to  decide  ac-  ^o  that  purport  was  accordingly  produced  in  court  by  the 
****!"**  Toe  s^ppeliants,  with  proper  feals  and  iignatures,  but  no  fub- 
fcribing  witnefs  thereto  \  and  no  evidence  was  adduced 
by  the  refpondents  to  prove  the  fealing  and  delivery 
tiiercof :  whereupon  it  was  contended,  on  the  part  of  tlic 
appellants,  that  the  fajne  could  not  be  given  in  evidence 
widiout  proving  the  execution  thereof:  to  which  it  was 
anfwcred,  that,  coming  from  the  hands  of  the  appellants, 
it  ought  to  be  received  in  evidence  againft  the  party  pro- 
ducing it,  without  proof  of  the  execution.  The  Court, 
being  of  opinion  that  proof  ought'to  be  given  of  the  due 
execution  of  tlie  faid  indenture,  rcfufed  to  admit  the  fame 
in  evidence  without  fuch  proof  I'he  refpondents  then 
produced  the  counterpart  of  the  faid  fuppoled  indenture, 
which  they  proved  to  be  duly  executed,  and  tendered  the 
£ime  in  evidence :  but  the  Court  a!fo  refufcd  to  admit 
the  faid  counterpart,  llic  pauper  ferved  the  faid  Thtnas 
IVarreny  in  the  parifb  of  Sydbury^  for  more  than  two  years 
fubfequent  to  the  date  of  the  faid  fuppofcd  indentures  of 
apprentice Ihip  ;  and  afterwards,  before  the  term  thereof 
expired,  without  any  confent  of  the  faid  Thomas  lyarren^ 
Icrved  for  a  year  as  aforefaid,  in  the  pariih  oi  Afiddle%oy^ 
under  a  hiring  to  one  Samuel  Wilcox. — AshMurst,  J«f^ 
lice.  The  feliions  have  done  wrong  in  refufing  to  admit 
this  evidence,  becaufe  as  the  indentures  of  apprcnticelhip 
came  out  of  the  hands  of  the  appellants,  they  were  con- 
cluded from  faying  they  were  not  properly  executed: 
therefore  the  indentures  ought  to  have  been  received,  and 
confcqucntiy  tlic  order  of  feifions  mull  be  qualhed, — 
Jii'LLcr.,  Jrj];::.     The  only  (jucftion,  as  a  general  one, 

ia 
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la  this  cafe  it,  Whether  the  indentures  of  apprenticelhip      ^k«  *• 
fliould  have  been  received  in  evidence  ?     I  do  not  go  the  Mipolmot. 
whole  length  of  fayingt  that  the  produfiion  of  them  by 
the  appellants  was  conclufive  againll  them,  but  undoubt* 
edly  they  ought  to  have  been  received.   In  civil  anions, 
where  a  plaintiff  wifhes  to  give  in  evidence  a  deed  in  the 
defendant's  cuftody>  he  gives  the  defendant  notice  to  pro-* 
duce  it ;  and  the  deed,  when  produced,  muit  prima  facit 
be  taken  to  be  duly  executed,  becaufe  the  plaintiff,  not 
knowing  who  are  tlie  fubfcribing  witneiies,  cannot  come 
prepared  at  the  trial  to  prove  tlie  execution 'of  the  deed. 
Therefore  an  inilrument  coming  out  of  the  hands  of  tlie 
oppoiite  party,  muft  be  taken  to  be  proved.    If  indeed 
there  be  any  fraud  in  the  cafej  the  other  party  will  not 
be  precluded  from  impeaching  it.    But  in  this  particular 
cafe  it  appears,  that  if  the  appellants  had  not  produced 
the  indentures  at  all,  the  counterpart  muft  have  been  ad- 
.mitted  in  evidence,  which  would  have  been  fufiicieiit. ' 
The  next  queftion  is.  Whether  this  cafe  fhould  be  fent 
down  to  tlie  feilions  to  be  re-ftated  ?     Now,  ftriaiy 
fpeaking,  the  juftices  at  the  feilions  ought  to  find  fafts, 
and  not  the  evidence  of  thofe  faAs.    But  we  ail  know, 
that  of  late  years  this  Court  has  not  been  very  aftute  in 
finding  out  trivial  obje£tions  in  the  manner  of  ftating 
feflions  cafes,  where  enough  appears  to  warrant  the  Court 
to  decide  according  to  the  jufticc  of  the  cafe.    Now  here 
there  cannot  be  any  doubt  what  the  merits  of  this  cafe 
are,  and  what  would  have  been  the  effeA  of  the  indentures 
if  they  had  been  received  in  evidence ;  it  muft  have  ap-« 
peared  as  a  faA  by  a  reference  to  the  dates,  that  at  the 
time  of  the  hiring  and  fervice  the  pauper  was  an  ap* 
prentice. — Grose,  JuJIice,     This  evidence  fhould  un- 
doubtedly have  been  received,  though  it  might  not  be 
conclufive,  as  if  it  had  been  impeached  on  the  ground 
of  fraud ;  but  ilill  it  was  good  evidence.     If  the  in- 
dentures had  not  been  produced,  the  counterpart  would 
have  been  fufficient  evidence.     Then  the  queftion  is. 
Whether  we  fhould  fend  this  cafe  back  again  to  the  fef- 
iions  at  the  rcqueft  of  the  parties  who  made  this  fort  of 
objeAion  ?     It  feoms  to  me  that  tlic  objeSion  was  fri- 
volous at  the  feflions,  and  the  doubt,  if  any,  was  removed 
by  the  offer  of  the  refpondents  to  prove  the  counterpart. 
On  ftrid  grounds  of  law  the  fclfions  have  done  wrong, 
and  according  to  the  fubftantial  juftice  of  the  cafe  we 
ought  not  to  fend  it  down  to  be  re-ftated.— Per  Cu- 
JciAM,  Order  of  iciHons  quaihcd. 
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SETTLEMENT   BY    ESTATE. 
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IV.  Of  the  refidcnce  necejfary. 
V,  Of  certificated  perfons* 

I.     The  flat  ute. 

552,  "DY  9.  G^o.  I.   c.  7.   f.  5.  it  is  cnafted,  "  That  No  pCTfoo  flufl 
^  **  from  and  after  the  25th  day  oi  March  1723  ^'"  »  fetde- 

*  no  perfon  or  perfons  fhall  be  deemed,  adjudged,  or  "T^l!."  nHI!* 

*  taken  tQ  acquire  or  gam  any  lettlemcnt  in  any  panlh  by  pur€haf4j 

'  or  place  for  or  by  virtue  of  afty  purchafe  of  any  eftatc  unicf$.it  beo£ 

*  or  intereft  in  fuch  pariih  or  place,  whereof  the  conii-  th«  vaiufcof 

*  deration  for.  fuch  purchafe  dotli  not  amount  to  tlie '^^'''^ ^***^* 

*  fum  of  thirty  pounds^  bona  fide  paid,  for  any  longer  or 

*  further  time  than  fuch  perfon  or  perfons  fhall  inhabit 

*  in  fuch  eftatc,  and  Ihall  then  be  liable  to  be  removed 
'  to  fuch  parifh  or  place  where  fuch  perfon  or  perfons 
<  were  laft  legally  fettled  before  the  laid  purchaie  and 

*  inhabitancy  therein/' 


II.     Of  the  kind  of  eftate, 

553.    Harrow  v.  Edgeware^    Eafler  Term^    1 1 .  Ann,  Axi  eftatc  for 
Foley y  257. — The  cafe  ftates  as  follows  :   A.  h*ad  gahied  ^^^^^  of  inh«* 
a  fcttlement  in  the  pariih  of  Harrow  by  reafon  of  his  ''^^^{^^''^ 
having  been  hired  and  living  and  fcrving  tlierc  for  oae  p^-^undi  A-year, 
whole  yedr.     Afterwards  he  moves  into  the  pariih  of  wi:j,  by  a  refi« 
EdgewarCj  and  marries,  and  was  admitted  into  a  copy-  <*««^««  thercoii 
hoktcftate. for  life,  worth  twenty-five  ftiillings  a-year, '^'J^J^'^^^^^J^ 
which  ho  purchafed,  and  lived  in  four  or  five  years,  and  f ^frtWemorit  • 
dies.     His  wife  was  admitted,  and  enjoys  it  fur  her  life,  for  «  peifon 
and  leaves  three  children,  who  being  likeiy  to  become  cannoc  be  re- 
chargeable  to  the  parifh  of  Edgeware^  they  remove  them  "^^^  ^i^^™  *>*• 
by  an  order  of  two  juftices  to  Harrow ;  and  the  fcflions  °^"  ^  ***' 
have  confirmed  it.~PARKER,  Chief  Juflice.     Where  a 
|2ian  has  an  eftate  for  life;  or  an  eftate  of  inheritance  of 

his 
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Hariow  v.  his  own,  that  gains  him  a  fettlementi  though  Ms  than 
EDccwAtK*  (en  pounds  a  year  ;  for  he  cannot  be  removed,  and  if  he 
cannot  be  removed  he  certainly  gains  a  fettlement.  Be- 
fore the  flatute  of  13.  &  14.  Car.  2.  c.  I2.  any  poor  per- 
son might  go  into  a  parilh  and  fettle  himfelf  there,  for 
the  juftices  had  no  power  to  remove  him  ;  and  now  by 
that'ftatute>  if  a  perfoncame  in  and  was  not  removed 
in  forty  days,  he  was  not  removable,  and  confequentiy 
be  gained  2  fettlement ;  fo  that  upon  that  ilatute  a  bare 
continuance  for  forty  days  was  a  fui&cient  fettlement. 
By  later  a&s  notice  in  writing  was  required  to  be  deli* 
vcrcd  when  they  came  into  the  parifh  ;  but  when  a  man 
has  a  freehold  or  inheritance  of  hi:s  own,  there  is  no  need 
of  any  notice,  fo  that,  1  take  it,  the  continuance  of  the 
father  for  forty  days  gave  him  a  fettlement,  and  the  con- 
tinuance of  his  children  with  him  certainly  muft  give 
the  children  a  fettlement.  I  do  agree,  that  the  fettlement 
of  the  father  is  not  abfolutely  ncceflary  to  the  fettlement 
of  the  children,  huf  it  is  till  another  iettiement  does  ap- 
pear ;  but  in  this  the  only  difpute  is,  Where  the  father's 
Iettiement  was  ?  whether  at  Harrow  or  Edgeware? 
As  for  what  was  objefted,  that  it  would  be  putting  great 
power  in  the  hands  of  tlie  lord  of  a  manor,  if  copyholds 
for  life  would  gain  a  fettlement,  that  is  wrong  ;  for  a 
lord  of  a  manor  cannot  ere£l  new  copyholds^  for  they 
mufl  be  demifed  or  demifable  time  out  of  mind  ;  and  he 
cannot  make  or  erc£t  new  cottages^  .unlefs  he  lays  four 
au:res  of  ground  to  them,  purfuant  to  the  aS  of  parlia- 
ment 31.  £li%.  c.  7.  fo  tliat  1  am  of  opinion,  the  father 
could  not  be  removed ;  and  if  he  could  not,  neither  could 
his  children ;  fo  tliat  I  take  the  fettlement  of  tbcfe 
children  i%  at  Edgeware^  and  that  both  orders  ought  to 
be  quaihed. — Powell,  PowYs,  and  Eyre,  Jujlices^ 
being  of  the  fame  opinion,  both  orders  were  quafhed. 

The  next  M  ^^/^,  South  Sydenham  v.  Lamerton^  Eafter  Term^  3.  Geo.  r. 

^JZ^^f^Seit.  y.  Rem.  lo^.-^john  Stiles,  poflcfled  of  alcafcfor 
kafe  f^^m  years,  dies  intclbtc.  The  queflion  was,  If  tlie  next  of 
who  diet  in-  Kin  Ihall  be  faid  in  law  to  be  fettled  there  ?  Held  not  : 
teftate,  does  DOC  for  he  has  only  a  right  which  he  mufl  purfue,  by  taking 
gun  a  fctUc-     o^t  letters  of  adminiftration ;    but  no  right  is  fettkd  of 

for  yean,  unkTi  the  right  in  him  to  the  tt m  becomes  vefted  by  1^4  procuring  letters  «|  ti* 
i^iaiitnUoii. 


sss*  J^^^M 
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55^.  MurJUyv.  Grmdiorouj^bf  Micb^  Term^  4.  Gt9,  i.  The  hoflwind.irf 
^r^.  97.— The  cafe  ftatcs,  ThzXjohn  Chappell,  before  his  *?  •<*'»"«>«<ra. 
tearriage  with  Su/awt^  his  wife,  wa$  fettled  in  the  parifh  t[t'i^'*a$"  "** 
fif  Gtandiorough :  that  5/r  John  Fethtrjione^hj  indenture /^,,y>^^  to  a 
dated  the  24th  of  September  1667 >  did  demife  and  grant  to  leafe  for  y^trs^ 
Robert  Eddirtj  his  executors,  &c.  one  cottage  with  the  "  "ot  remove- 
appurtenances  of  tlie  yearly  value  of  qos.  in  Murfley  for  *^*« '['■<""  ^^^^ 
ninety- nine  years  at  is.  rent:  that  3d  yfay«j/?  1689,  £^«  therefore  by  • 
aAigned  to  Goddin  in  truft  for  il/arjr  his  wife  for  life,  and  refidenco  of 
then  to  fViUiam  Eddin  his  fon  for  the  refldue  of  the  term ;  forty  daysi  salts 
that  JUberU  Mary,  and  fVilliam  died,  and  Stroma  tlie  •  fttUcment, 
wife  oilVilliam,  as  adroiniftratrix,  became  intitled  to  the  i.  Sem  CaC 
term,  and  on  May  it,  i709>  in  confideration  of  153.  de-  <«^- 
mifcd  to  Nicholas  Eymes  the  fame  cottage  (except  one  bay  of 
bailding  being  the  fouth  part  thipreof  with  a  leaftowe  for 
an  habitation  for  herfelf )  for  twenty-four  years  at  si  pep- 
pcr-com  rent :  that  (he  lived  in  that  part  of  the  prcmileS 
lb  refervcd,  and  married  the  faid  John  Chappell :  and,  W  he* 
ther  he  is  fettled  thereby  in  Mvrfiey?  was  the  queftion  \ 
and  the  feifions  adjudge  it  no  fettlement,  and  confirmed 
the  order  of  the  two  juftices  fbr  his  removal  to  Grand* 
horough. — Per  Curiam*  This  is  not  a  cafe  within  the 
intent  of  the  ad,  which  was  to  prevent  perfons  running 
up  and  down  from  one  parifh  to  another,  till  they  be- 
come vagabonds.    But  a  man  who  comes  to  fettle  upon  '\ 
his  own,  is  not  to  be  confidered  in  that  view ;  and  be*it                     ;^ 
for  lifo  or  years^  the  law  is  the  fame*    This  is  not  a  taking                     ^^ 
a  tenement  under  xol.  p€r  annum^  for  the  is.  is  not  re-^                  ^   ..^  ^ 
ferved  as  a  rent,  but  only  an  acknowledgment  uf^all]^ 
paid  on  long  leafes.    The  cafe  of  a  copyhold  is  flronget 
than  this,  for  that  is  but  an  eftate  at  will.    The  way  to 
make  him  chargeable  is,  to  ftrip  him  of  his  own^  for  h^ 
may  not  be  able  to  let  it» 

556.    jf/hhriitk  V.  H^yleyi  Mich.  Term.    tf.   Cw.    f.  ifamahWtt 
Stra.  6o8.— Upon  a  fpecial  ordct  of  feffions  the  ca(b  ap-  a  cottage  upoii 
peared  to  be,  That  thirty  years  fince,  Humphrey  Card  built  "T*'^*  «rithoiit 
a  cottage  upon  the  wafte  m  IFyUy  belonging  to  the  Earl  l^t^'Sirty'* 
of  Pen^brokif  and  lived  on  it  till  his  death,  about  thredyetn  ^iictfii- 
years  fince,  when  it  defcended  to  his  daughter  Eli%abethi]%ym9nt,  di« 
then  married  to  John  D.3rby :  that  they  entered  and  en^^  poOciTei^  his 
joyed  it  three  quarters  of  a  year,  and  then  fold  the  pof-  ^^  *^  '*^ 
fenion  of  it  to  j9hM  IVyveU  who  has  enjoyed  it  ever  fince^e^^JJ^^'Jj^^ 
without  any  molefiation  from  the  lord  ;  bat  no  original  fonyday^te 
grant  amears :  and.  Whether  John  Darby  and  his  family  Tuch  couage 
arc  (ettled  in  JVyley^  where  they  lived  three  quarters  of  a  *^**^'»»*»^ 
year  in  the  cottage  in  right  of  his  wife,  or  in  JJhbrinh^  ^^^  y^Mu 
which  was  the  phica  of  nii  laft  fettl^meht  bcfofe  the  mar^ 

\q%.  IL  S  f  f  iage  i 
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Atv««fTf  It  riage  7  yras  the  queftion :  ^nd  hjAe  order  of  two  jafikdi 
♦•  WTt»r,  nnj  ^jjc  order  oT  feflions,  it  is  zdjviighd  to  be  a  fettlemcnt 
in  ^yley. — Et  per  Curiam,  The  order  muft  becoft- 
^rmed ;  he  lived  forty  days  in  the  capacity  of  a  perfm 
irtemoveable,  and  that  i^  a  ietttemcnt  of  itfelf.  Here 
has  been  an  enjoyment  for  thirty  years,  during  all  whidi 
time  the  lord  never  claimed  any  diing.  The  leaft  that 
can  be  made  of  it  is  a  title  by  difleifin,  and  a  defcentii 
caft.  This  man  had  undoubtedly  a  title  againft  all  the 
world  but  the  lord,  and  even  againft  him  it  may  be 
doubtful*  after  fo  long  a  pofleifion.  In  ejeSment,  be 
might  either  make  or  defend  a  title  by  twenty  years  pot 
feffion.  Therefore  in  this  cafe  there  is  no  colour  to  de- 
termine againft  his  rightt  when  the  lord  does  not  tbinkfit 
to  impeach  it ;  though  if  he  did,  it  would  never  be  it 
lowed,  to  determine  the  title  upon  an  9rder  rf  rmml^ 
but  upon  an  ejeHment  only« 

HieAtrraite  557*  Rf^v.hhabitaniscfSawbriJgtwdrtb^Hilarjftrn^ 

pf  acopyhoM  3.  Geo,  2.  M&S.^^Edwara  Sbitberd^  father  to  the  paapCTt 

iftaie  •£  ths  uirrendeied  to  him  a  copyhold  eftate  of  1 1.  js.  per  amu  ia 

^•J|^^5*-  Jlbury^  to  which  he  was  admitted,  and  lived  upon  it  a 

Lio^cbtfon  7^^^  ^^  ^^^'  ^^  ^^^  ^^^^  ^^ '  ^^'^  ^^^  iefiions  heUdiii 
it  not  fiicb  an  '  no  fcttlement.-i-*L£E  moved  to  qoaih  this  order>  beasfe 
eftate  at  will  a  Toluntary  gift  to  the  fon.— Sid  per  Curiam,  Tbif 
JP^JJ?^^*  is  a  purchaie,  thoug^h  the  party  paid  no  money  for  it 
J2d^*  Every  efbite  not  acquired  by  defcent  is  in  law  a  purchafe, 
cbenon.  ^^A  the  fame  conftruAion  muft  be  made  upon  this  a&, 

».8efliCaf.t6i.  Rud^the  party  cannot  hope  to  be  in  a  better  conditioiii 
t.  Bair.  k!  B. '  becaufe  he  pays  no  money  for  the  land.^— *Order  coa- 
«9r-  firmed  (n). 

(«)    See  |mII«  Rca  v«  St.  BfaryrVl^iiteebapeL 

A  pcrftw  ind.  558.  Rix  V.  Sundri/b^  Trinity  Temh  7*  Ge9.  2.  Bm* 
ikd as  eaecotor  g^  q.  l.-^Tbmas  Perch,  by  indenture  dated  2Ctb  MfrA 
Sl^of  M  ^'^'»  dcmifed  to  Thomas  Gam,  the  father  of  Ihmi 
juxt  of  a  CM-  Gates  the  pauper,  one  mefluage  or  cottage  with  a  gardeDi 
tage  of  the  valve  orchard,  and  backfide>  &c.  in  Hever,  for  ninety-ni(^ 
of  fl?e  ftiiiingf  years,  at  58*  per  anmm :  and  Ae  faid  55.  was  the  fiill  and 
fc^iient"^?  *  ""^^  improved  rack-rent,  for*any  thing  that  speared  » 
lading  on  radi  ^^  Contrary.  Thomas  Gates  the  father  entered  upon  (be 
eftate  for  forty  faid  cottage  by  virtue  of  the  faid  leafe  ;  and  lived  in  iff 
^y**  under  the  faid  leafe,  to  the  time  of  his  death.    By  bis 

9tn.  9$).  l^ft  wi^U  ^  devifcd  the  faid  meiTuage  and  pranifes,  tsA 
ff .  Seff.  Oafea  all  Other  his  eftate  both  real  and  perfonal,  to  the  faio  \ 
••^  Thomas  Gates  the  fbn,  his  bein,  executors,  adminiftja*^ 

tors,  and  affigns,  upon  condition  that  he  pay,  or  fecsre 
to  be  paidy  unto  Frances  his  .mother  20L'  towanb  btf 


»• 
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JliiiiUenancc,  if  flie  (honld  live  to  eirpend  that  fum ;  and      Rix  v. 
made  hira  folc  executor,  and  died. .  Thma^  Gates  the    SwM»»rEji, 
fon  proved  the  faid  will,  and  entered  upon  the  faid  pre- 
hiifes  by  and  under  the  faid  leafe  and  will,  and  hvcd 
therein  uptil  and  sit  the  time  of  making  the  original  or- 
der.   But  it  did  ilot  bppear  that  he  had  paid  or  fecured 
the  faid  20I.  or  any  part  thereof ;    the  faid  Frances  tlie 
mother  dying  in  a  xcry  fliort  time'  after  Thomas  thfe 
father.    The  feffions  held  it  not  to  be  &  fettlement  iti 
//mr.^LdRD  Hardwicke:  This  cafe  of  removing  a 
luan  virho  lives  tpon  his  own;  is  a  cafe  df  a  tender  nature, 
and  the  Court  ought  not  to  give  tbo  readilv  irlto  it.    It 
has  beefi  adjiidged,  in  cafe  of  freehold^  aiid  difo  oicopy 
htU,  that  it  cannot  be  done ;  and  I  do  not  fee  th6  dif- 
ference between  them  and  teafeholdy  unlefs  leafehold  be 
Within  the  words  of  the  aft.     Therefore  the  words  of 
13.   &  14.   Car.  2.   c.  12.   are  material.       They  are, 
**  Whereas  pobr  people  arfe  not  reftrained  from  goin^ 
^'  from  orie  parifh  to  another,  ind  therbfc^te  do  eti- 
*^  deavour  to  fettle  thetnfelves  in  thofe  patilhes  wher*, 
^'  &c.  then  to  another  parifh ;  and  at  lad  become  rogues 
^  and  vagabonds:  therefore  it  is  enafted,  that  upon  any 
^^  fuch  perfon  or  perfonS  coming  fd  to  fettle  as  aforefaid 
*'  ill  any  tenement  tinder  the  yeitly  value  of'iol.  two 
"  juftices  may,  upon  complaint  of,  &c.  Within  forty  day$, 
**  by  their  warrant  remove  them  («.)*'  I^  is  plain  that  the  (^)  ^^  the 
meaning  of  the  lift  wds  to  tetnedy  the  evil  arifing  tvherc  words  of  tue 
poor  people  caine  to  fettle  as  Is  there  before  mentioned,  preamble  of 
Now  fh^lields  and  eclpyholds  afe  rit)t  within  the  words  ^^»*  ^^^°^*» 
of  the  aft ;  and  though  this  be  a  leafe^  yet  it  was  made  "^^^l^^T  "^' 
fo  long  ago  ds  in  1701 :   and  this  man  Comes  in  under         '* 
his  father's  will.  It  is  (togetlier  with  other  things)  charged 
with  izol.  payable  to  his  mother,  for  her  mainteflance  i 
ftnd  it  does  not  appear  that  any  evidence  was  laid  before 
the  jufticei  of  the  value  of  this  leafe.     In  the  cafe  of 
Mur/U)  i>.  GrdHiiibrotigh  (^),  it  w^  hot  a  beneficial  leafe  of  ^^^  ^n^^^ 
the  whold ;  for  a  great  part  Was  let  off;    This  appears  to  p.615.  pi  555. 
be  a  cottage,  gardeil,  orchard,  and  backiide.    The  pati- 
per  did  not  come  to  fettle  tipon  it  as  a  rambler;  but  de-* 
•  rived  his  fight  urtder  his  father;    It  would  be  t6d  hard 
to  give  the  juftices  authority  to  remove  a  perfon  fo  fitti- 
ited.    Therefore  I  think  the  Juftices  ire  miftaken  in  their 
Opinion  ;   iind  thfe  drderS  ouglit  to  be  quafhed:— Mr. 
JtJsTitH  Page.    I  do  riot  fed  thtit  the  party  can  be  i"c- 
rtoved  from  his  own,  if  he  Comes  fey  it  fairty.     Indeed. if 
he  fliould  Outlive  the  leafe;  he  may  then  be  removed,  tn 
kn  adion  of  trefpafs  between  Si.  Peftr*s  i>.  Si.  Clement^ s; 
Losbo  Ch^bf  JumcE  Hotr  held,  that  the  pauffer 

S  f  2  coul4 


^2%  tCTTttMEKT  ITV  XSTAT8* 

Kfs  «r.      could  not  be  removed  from  his  own  houfe,  where  fheit 
9vifoaif«*    jg  jjQ  fraud. — Mr.  Justice  Probyn.    The  intention 
of  the  aft  was  manuefUy  againft  perfons  who  came  into 
t>arifhes  on  purpofe  to  gain  a  fettlement:  and  the^reafon 
of  the  fixing  ten  pounds  a^^ycar  for  the  value  of  the  tene« 
inent  is^  b^ufe  it  requires  fuch  a  ftock  that  the  man  is^ 
liQt  CO  be  prefumed  likeiv  to  become  chargeable.  The  aft 
intends  to  prevent  people  from  fraudulently  fettling  in  a 
pariih  by  taking  a  leafe  themfelves  under  the  yearly  value 
of  lol.    But  this  man  has  it  by  a  precedent  right ;  and 
his  right  to  enter  upon  it  is  as  good  as  if  it  were  a  free- 
hold or  copyhold :  ne  comes  into  it  upon  a  title,  not  bj 
fraud.     Ever  fo  little  in  point  of  value  is  enough  to  make 
a  perfon  irremoveable  from  freeholds  and  copyholds: 
^nd  in  tiie  caiie  of  Murjkj  v.  Grandborougb^  it  is  carried 
on  to  leafehold.     That  cottage  was  but  30s.  a-ycar  in 
tl)e  whole ;  and  only  two  rooms  at  moit  remamed  to 
the  pauper's  wife.     Therefore  that  opinion  was  not 
given  upon  the  value ;  but  becaufe  it  was  his  own,  and 
therefore  he  was  not  removeablefrom  it.    Thefe  premiles' 
'Snuft  be  of  greater  value  than  5s.  per  annum.    l*he  juf- 
tices  do  not  appear  to  have  inquired  into  the  value.    The 
father  has  charged  it,  together  with  hi»  other  eftate,  with 
sioL    So  that  It  does  not  indeed  appear  that  this  alorK 
was  worth  fo  much*    But,  on  the  other  fide»  it  does  not 
appear  that  this  man  bad  any  other  eftate;  and  probably 
he  had  noty  or  elfe  they  would  not  have  removed  him. 
This  does  therefore  appear,  I  think,  to  be  a  beneficial 
leafe.    But  that  is  not  my  principal  reafon ,  for  ft  is  his 
own ;  and  he  is  not  remqveable  from  his  own.    And  if 
a  xMn  flays  forty  days  in  any  houfe  in  a  parifii»  from 
which  he  is  not  removeable  ;  from  tliattime,heis  lettkd 
there.-r-MB..  Justice  Lee.    This  cafe  is,  as  it  feems  t» 
me,  within  the  letter  of  13.  &  14.  Car.  a.  c.  12.     But 
it  is  plain  that  the  juftices  have  not  taken  it  upon  the  let- 
ter,  but  coniidered  the  meaning  and  intention  of  it>  and 
the  preamble,  which  defcribes  wanderers  and  vagabonds 
coming  into  parilhes  with  bad  views  and  defigns.     But 
freeholds  and  copyholds,  and  alfo  leafebolds  where  a  man 
has  a  right,  where  the  tenement  i»  his  own,  are  notwithiil 
the  intention  of  the  aft :  and  tlie  juftices  cannot  remove 
fuch  perfons  from  their  own.    So  before  9.  Geo.  1.  c.  7. 
f.  5*  if  a  man  made  ever  fo  fmall  a  purchafe,  he  gained  a 
fettlement ;  even  though  he  made  it  with  an  intent  to 
gain  a  fettlement.    Therefore  the  ftatute  requires  it  to 
be  of  a  certain  value ;   namely,  of  the  value  of  30!.  and 
that  to  be  bona  fide  paid»    In  the  cafe  now  before  the 
Courts  the  pauper  lived  in  a  tenement  which  appears  to 
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ift  his  own :  sind  he  had  a  right  to  do  it  as  executor  and      >(»  v. 
dcvxfcc  of  his  father.    Therefore  he  did  not  come  into    ^whpeuh. 
the  parilh  of  Never  to  fettle  himfelf,  but  to'  take  the  (*)  Vi<'«  ^^ 
benefit  of  his  own  ;   from  which,  as  beinj?  his  own,  and  ^'  Jj**^*^^ 
coming  to  him  in  this  manner,  the  juitices  could  not  ^n  ^^    * 
remove  him{a). — Per  Curiam^    Therefore  the  ruleA9.oco.3. 
muft  be  made  abfolute,  to  quafh  the  order8.*«-Botb  B.  R. 
orders  quafticd.  Poll,  p.  63a. 

^  pi.  561. 

559.    Rex  V.  St.  Mary  Berkhampfteady  Eafter  Tenri^  K  •  wife  wh« 
8.  Geo.  2.2.Sef.  Caf.  1 82.— /foiry  modward  was  fettled  ^^  ^^  ^J 
at  Nortbchurch,  by  certificate  to  Aldbury,  and   at  ^id-^^^^^ 
bury  ht  was  made  church-clerk,  and  executed  the  of-bf  devlfedarini 
fice  for   feveral  years ;    then  run  away,  and  left  his  his  abfeoce^ 
wife  and  three  cliildren  at  Aldbwry^  who  in  bis  abfence^'«fi<*«n««®' 
were  relieved  by  that  parifli.     Afterwards  Mary  ^^^^^^""^ 
wife  had  two  houfes  devifed  to  her  by  her  mother  in  nor  pin  her  a 
Ufrtbcburcbj  one  in  fee,  and  the  other  for  life  ;     the  itttlemem,  iu« 
wife  and  three  children  went  and  lived  in  one  of  them  at  ^*  »*  •««' 
N9rtbcAurcb.^THE  Court  was   of  opinion,  that  the  jj^^**"^*'^ 
mother  did  not,  in  this  cafe,  gain  a  fettlement  for  her  ^ 
children  while  the  father  was  living ;  for  that  he  being 
the  head  of  the  family,  the  children  mull  derive  their 
fettleknent  through  him,  and  he  in  right  of  his  wife  had 
a  title  to  live  in  Nortbchurcb  \  but  the  wife's  inhabitancy 
is  not  the  inhabitancy  of  her  hufband; 

56a    Rex  V.  fVldwortby^   Trini^  Term^  lO.  Geo.  2.  Aron«rho»Bte 
Burr.  S.  G  109. — Jobn  Board  before  his  marriage  was  hii  father's    • 
hired  for  a  year,  and  ferved  two  years  as  a  hired  fervant,  ^'^^^^  ^jj^**  "P- 
according  to  the  ftatutc,  in  the  parifli  of  I^arrmgdoni'^^'^^^ 
ai>d  afterwards  removed  into  the  pariih  of  fFidwortby^  the  rcmaiiMier 
End  lived  therewith  his  father  and  mother  in  a  cot- of  a  term,  but 
houfe  of  the  yearly  value  of  30s.  and  worked  as  a  day-  *•<** ««« »*• 
labourer  for  himfelf:  of  which  houfc  his  faid  ^thcr  J^*.^*^;;^-^^ 
then  and  for  many  years  before  was  poflefled,  for  the  ^  JJJ  ^  ^' 
refidue  of  a  term  of  years  determinable  on  lives ;  and  piret,  does  noc 
whereof  he  died  fo  poflefled,  without  a  will  (his  wife  «•»"  •  fettle- 
.  dying  before  him),  leaving  the  faid  J^  Board  and  one  ?J"^  ^  ^*  ^* 
other  fon  (who  is  ftill  living,  and  wKoVottk  his  diftri-eiK*** 
butive  Ihare  and  part  of  his  faid  father's  eftate  and  cf^caid.'    t  t\t^ 
fcfts,  in  goods).    And  the  faid  Jobn  Boards  after  the^,,,  ■*  •  3¥ 
death  of  his  faid  father,  lived  and  continued  in  the  pof-  Andrews,  _a, 
fcflion  thereof  for  five  or  fix  years,  and  until  fuch  leafe 
was  determined,  which'  happened  about  a  year  and  a 

auarter  fince :  after  which  time,  and  after  the  making 
^e  faid  order  of  fettlement,  the  faid  J.  B.  took  letters 
f  f  admiiiiitration  to  the  goods  and  chattels  of  his  faid 
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'^?"*      father.      The  sessions  held  the  fettlcment  to  be  in 
iJ^wojiTH^Y.  lyi^yjQfij^y^  ^i^j  therefore  vacated  the  order  removing 

him  to  Farrlngdon  — Page.  Jufike,  The  order  of 
feffions  ought  to  be  qi^aftied  for  Jwo  reafons:  first,  at 
the  time  of  making  the  firft  order  he  had  gained  no  fet- 
tlemcnt  at  iyidworthy\  becaufe  nothing  vefted  in  bim 
before  adminiftratipn  was  granted  to  hjm.  If  fo,  Aca 
that  order  for  removing  him  was  a  good  order  whcr\ 
made :  and  the  feflions  ought  not  to  have  qua&ed  it ; 
though  ^dminiftration  had  been  ^afterwards  taken  oat. 
For  they  could  not  quafh  a  good  order,  upon  a  mattes 
/  which  happened  ex  po/l  fa^o.      If  this  adminiftratioa 

really  gained  him  a  fettlemeiit,  there  ought  to  have  been 
a  new  order  of  two  jufticcs,  to  remove  him  back  to 
IVidworthy,     \Vhen  he  was  firft  rcmov^  from  thence, 
he  had  nothing  to  do  with  the  cottage :    for  nothing 
vefted  in  him  till  he  tool;  oyt  letters  of  admini  ft  ration. 
Confequcntly,  if  he  gained  a  fettlcment  at  tVidworthy  at 
all,  it  was  gained  fubfequent  to  the  making  of  the  ori- 
ginal  order.     JBut  secondly,  he  had  \t  not  at  all  in  his 
own  right,  even  after  adminiftration  :   nor  does  it  fecm 
to  be  nich  a  fort  of  efts^te  ^s  would  gain  him  a  fettlc- 
ment.   This  is  a  cot-houfe  of  fo  fmall  a  value  as  30s. 
a-year  only,  holden  upon  the  reiidue  of  a  term  of  yeara 
determinable  ijpon  lives,     In  the  cafe  of  AJhbr'tttU  v. 
tVyiey^  there  was  a  continuance  of  the  q^iet  podeiCon. 
for  thirty  vears  and  a  defcent  caft.    The  pauper  had  a 
title  againu  all  the  world,  except  the  lord  of  the  walle : 
and  it  would  be  a  good  bar  even  againft  the  lord,  in  an 
cjcftment.    There,  the  pauper  clearly  had  fuch  a  pof- 
feflion  as  to  be  irremove^^blc  from  {t.    But  I  apprehend 
that  the  pauper,  in  the  prefent  caie,  was  removeanle  even 
during  the  term:    however,  aft^wards,  to  be  fure  he 
was.    I  am  of  opinion,  that  the  ord^r  of  feflions  QQghi 
;o  fatequaihed*— ^Mr.  J.  Prpbyn.    The  whole  depends 
upon  tins  iingle  qucftion,    Whether  the  pauper     wa^ 
reraoveable  during  the  ifiye  or  fix  years  that  he  lived  in 
this  cottage  ?  for  1  take  the  rule  now  fettled  and  ella-: 
blifh^d  to  be)  ^^.  tliat  if  the  pauper  com^s  to  an  eftate  by 
*'  inheo'itance,  *or  as  executor  or  ad^ini^rator  (be  it  of 
•*  ever  fo  fmall  value),  he  is  irremoveable ;   and  if  he 
\^  remains  forty  days  iti  pofleflion  and  inhabitancy,   he 
**  gains  a  fettlement.**     Now  I  t^ke  it,  that  the  pauper 
in  the  prefent  cafe  was  removeable.     His  poflpflion  refied 
pnly  upon  ^  private  agreement  between  him  and  hi& 
brother.     If  he  had  taken  out  adminiftration  during  th^ 
Jntereft,  he  had  had  a  vefted  right :    but  taking  out  ad- 
ip^niftrati^pn  after  the  term  expired  could  never  give  hiij^ 
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sui  intereft  In  the  expired  term,  in  which  he  had  none      R>*^. 
doring  its  fubfiftcncc.    He  was  in  poffeffion,  merely  as  ^'*''*'***'^* 
a  tenant  at  will :  he  was  rcraoveable  by  the  parifh,  and 
his  right  would  have  been  without  foundation^  if  admi«  • 
niftration  had  been  granted  to  any  one  elfe.    Therefore 
he  had  no  right  at  sdl,  till  adminiftration  was  granted. 
The  cafe  of  H^yUy(a)  was  aftrongcafe.  That  was  a  defcent  («)  Ante, 
to  the  pauper  after  a  pofleflion  of  thirty  years  ;    which  p.  615.  pi.^6, 
was  a  good  title  in  an  ejedment,  and  a  prefumption  of 
an  inheritance.     It  was  primi  facie  a  good  title  as  heir 
at  law :  none  but  the  lord  could  conteft  the  right.    And 
tf  a  pauper  lives  forty  days  under  a  right  which  makes 
him  irremoveable,  it  gains  him  a  fettlement. —  Mr.  Jus- 
tice Chapple  was  of  the  fame  opinion.    For  diere 
was  no  time  during  the  continuance  of  this  leafe,  when 
tlie  pauper  was  irremoveable :   and  without  remaining 
forty  days  irremoveable,  a  fettlement  could  not  be  gain- 
ed by  him.    And  he  obferved,  that  there  was  no  agree* 
Hient  at  all  between  the  brothers,  that  the  pauper  fhould 
take  this  leafe  as  his  difiributive  fhare:   or  at  leafl,  no 
fuch  agreement  appears  to  us.    It  is  only  flated,  that 
the  other  brother  cfid  take  his  fhare  in  goods  ;  and  John 
did  live  in  the  cottage.     But  it  does  not  appear  that  this 
happened  in  purfuance  of  any  preceding  agreement  that 
it  fhould  be  fb. 

561.     Rix    V.    Hasfiild^    Eafler    Term^    13.  Geo.   2.  The  fim  and 
Burr.  S.  C.  147.— Cafe  i^J$nathan  Burford,  the  father  of^^  ^\'^ 
the  faid  B.  and  M.  the  paupers,  about  twenty  years  fince,2^^^^ 
intermarried  with    one    Mary  Pottery  by    whom    he  a.year,  cmhioi^ 
had  the  faid  Benjamin  and  Mary^  his  only  children:  after  bis  lather** 
whi^h  Afary  the  wife  was,,  at  the  time  of  fuch  her  mar-  <*eath,  befe- 
wag^  fcifed  in  fee  of  a  mefTuage  or  tenement,  garden,  SJ^*^[}52^JJ^g- 
and  orchard,  and  about  one  acre  and  a  half  of  meadow,  j^  u^^  ^  n,,^ 
in  Tirley^  of  the  yearly  value  of  4L  or  thereabouts :  ther  phee  of 
that  he  and  his  faid  wiie,  for  many  years  after  the  faid<<)ttieinnt, 
marriage,  and  to  the  death  of  his  faid  wife,  lived  together  T'j***.'^*?^ 
in  the  faid  parilh  of  Jirhj  and  upon  the  feW  fttehold  l;:^^'^:,^: 
eftate  ;   and  that  the  laid  B.  and  Af.  the  children,  were  ten  pMncU 
born  at  Tirky^  during  fuch  their  father  and  mother's  re-a-yev.  - 

fidence  in  the  faid  parifb  of  T7r/rjr  on  their  faid  eftate :  strange,  ti^r^ 
that  after  the  death  oi  Mary  the  wife,  the  faid  eflate  de- 
fcended  to  the  faid  Benjamin^  as  her  fon  and  heir,  fubjeA  • 
to  his  faid  father's  tenancy  by  courtefy.  After  the 
death  of  the  wife,  the  hufband  continued,  with  his  faid 
children,  on  the  faid  efUte  at  Tirley  aforefaid ;  and  after* 
wards  took  an  eftate  of  about  30L  a*year,  in  the  pa- 
xiih  of  Hasfield^  and  removod  thither  with  his  faid  two 
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Riz  9.      children,  where  he  refided  for  one  year  and  a  half  toge 
HAsriiLP,    ther,  with  the  faid  two  children,  and  then  died  :  on 
whofe  death  the  faid  Benjamin^  who  was  then  about  fix 
years  and  a  half  old,  became  feifed  in  fee  of  the  faid  ef« 
tate  at  Ttrley.      And  he  and  the  faid  Mary  his  fifter. 
being  in  the  faid  parifh  of  Tirlejy  with  their  grands 
mother,  their  neareft  relation,  above  forty  days,  were 
lately  removed  from  thence  to  Uasfieid  aioreiaid ;   the 
faid  Benjamin  being  about  eight  years  of  age,  and  the  faid 
M^ry  about  fix  years  of  age- — Leb,  Cbi^f  Ju/tice,    5«i- 
Jamin  is  feifed  in  fee  of  an  eftate  in  Tirley;  and  it  is  not 
material  quo  animo  he  came  into  that  parifli:  or  bow  long 
he  has  been  in  it.    It  is  not  a  cafe  within  the  ftatute  of 
13.  &  14.  Car.  2.  c.  12.  becaufe  having  an  eftate  of  bis 
own  in  the  parilh,  he  is  not  rerooveable  from  it.-  Iti» 
not  like  the  cafe  where  a  man  is  to  gain  a  fettlement  by 
refiding  forty  days  in  a  place  from  whence  he  is  irre« 
{a)  Ante,  p.a4.  moveable.  This  laft  was  the  cafe  of  Sotvton  v.  Sydhtry(a)f 
f I  4^,  where  the  difficulty  was  upon  the  refidence  forty  days  in 

a  place  where  the  man  v^s  to  gain  a  fettlement  m  refpeft 
ot  his  freehold.  But  I  think  it  clear,  that  this  Benjamm 
B.  could  not  be  removed  from  bis  freehold* — P&OBYir 
and  ChapplE)  Juftlcis^  concurred  that  Benjamin  could 
not  be  removed  irom  the  parilh  where  he  bad  a  freehold. 

A  convcyirice  562.  Rex  v.  Inhabitants  of  Marwood^  Hilary  Term^ 
from  a  father  to  jg.  (j^^.  2,  Burr.  S.  C  386.— The  paupers  Thomas  Com* 
wnfideSi^'^  ^#flr  and  Mary  his  wife,  in  1733,  were  removed  by  in 
wturai  love  and  Order  of  two  jufticcs  from  Kentijbury  to  Marwoodj  as  the 
i^rbaion*  of  the  place  of  their  then  legal  fettlement :  which  order  was 
refidue  of  a  not  appealed  from.  Some  years  after,  the  faid  paupers 
term  dctermi-  returning  into  Kentijbury  wi^out  a  certificate,  were  com* 
Kves^il'not  a  mitted  for  fuch  offence  to  Bridewell.  Some  time  after, 
/ffrcL/<  within  Henry  Slocombey  father  of  the  faid  Mary^  being  poilefled 
9.  Goo.  X.  c.  7.  of  a  cottage-houfe,  garden,  and  plot  of  ground  in  Kentif* 
and  ihertfore  a  ^„^  aforefaid,  for  the  refidue  of  a  term  of  ninety-nina 
'^^'t-iuJinT  y^^^^  ^^^^  determinable  on  the  death  of  one  Joan  Sh^ 


on  w 


(ettkmcnt,  ai  combe  (the  confideration-moncy  for  the  purchase  where- 
ti»ough  the  ori.  of,  as  appeared  by  the  counterpart  of  the  leafe  tliereof 
ginai  confide,  granted  in  1689,  produced  and  read  in  evidence,  for 
niion  paid  by  njncty-nine  years,  determinable  on  three  lives,  amounted 
^niy  twenty''  t)ut  to  twenty  (hillings),  by  his  deed-poll  dated  25th 
(hiiJings,  Jj^iy  T?49f  ^^  confidcration  of  his  natural  love  and 
Caid.  124.  affe<!^ion  to  his  faid  daughter  Mary^  did  give  andgraiH 
Seepcfi.Rexv  the  faid  premifcs  (except  the  (landing  of  a  bed  in  one 
Charlton,  r®om,  and  a  way  to  and  from  the  fame)  to  his  faid 
Batter  Term,  daughter  Mary^  being  then  the  wife  of  the  faid  Thtmfit 
^  ^^^-  3-     Conibiar-,  to  hold  to  the  faid  Mary^  for  her  life;  and 

after* 
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itfterwsrds,  upon  truft  for  her   daughter,  during  his      Rfxt. 
intereft  therein.     That  thereupon  the  faid  paupen  re-  Ihhabitahts 
turned  again  into  the  laid  pariln  of  Kentijhury  \   and  en-*'  WA»woea. 
tered  tliereon,  and  lived  in  fucb  houfe ;   and  poflefled 
and  enjoyed  the  faid  eftates    and  paid  the  high  rent 
(los.  a-year)  for  feveral  years  \  until  tl)e  leafe  determined 
by  the  death  of  the  faid  Joan. — Lord  Chief  Justice 
Ryder  faid  he  was  extremely  clear  about  this  matter^. 
The  9.  Geo.  I.  c.  7.  was  intended  to  prevent  parifhes 
from  being  fraudulently  incumbered,  under  fmall  frau- 
dulent conveyances ;    and  it  only  intended  to  exclude 
all  purchafes  of  cottages  under  the  value  of  30L  from 
giving  a  fettlement  longer  than  the  continuance  of  the 
jntereft :  for  a  man  ought  not  to  be  hindered  from  liv- 
ing upon  bis  own  and  being  irremoveable  from  it,  as  long 
as  his  property  continues  and  he  continues  to  refidc 
vpoA  it     There  have  been  three  queftions  introduce4 
upon  this  ad :  one,  on  the  meaning  of  the  word  ^*  pur-' 
*^' chafe;"   the  next,  whether  thehu(band  in  this  cafe^^ 
be  a  purchafer,  whatever  his  wife  may  be ;  and  third- 
ly>  whether  this  confideration  be  a  coniideration  under 
yA.  (fuppoiing  him  to  be  a  purchafer).    Nowfirft,  this 
\A  not  a  purchafe  within  the  meaning  of  the  a6t :  for  the 
word  **  purchafe"  is  not  here  to  be  taken  in  the  largeft 
extent  of  it,  but  is  confined  to  cafes  where  a  pecuniaiy 
coniideration  is  paid.    In  the  great  caie  of  Roper  v.  Rad'* 
rZf^(»),  theword"purchafcr"  was  taken  according  tothc(«)  9.  Mo^ 
zneaning  and  intention  of  the  aft  of  ii.  tf^  I2.  fVilL  3. 167.  i?i. 
c.  4.    and  in  the  cafe  of  Lord  Derwentwater^  the  perfon  "®;^^**!Il 
^  was  confidered  not  as  a  purchafer  within  the  meaning  *'^'^*^* 
of  that  fame  a£k.    But  here,  a  pauper's  wife  has  an  eftate 
affigned  over  to  her,  out  of  love  and  afFedion,  without 
any  money-confideration,  by  her  own  father:  which 
cannot  be  lucb  a  purchafe  as  this  aft  intends.    A  devife 
is  not  within  this  a£t  (^).    Indeed,  if  the  hufbaud  had  (i)Dou|t7]t, 
paid  a  coniideration,  he  would  have  been  a  purchafer, 
though  the  conveyance  had  been  made  to  his  wife.    In 
the  cafe  of  3.  Peere  IVilUamSy  40.  and  other  cafes,  it  ha- 
been  determined,  *^  tlut  a  wife  adminiftratrix  or  execus 
<*  trix  (hall  not,  if  fhe  is  a  papift,  take  terms  or  other 
<^  int«^fts  inlands  under  the  will ;  becaufe  a  papift  is 
**  dllabled  by  u,  ^  17.,.  WtlL  3.  c.  4.  from  purchaHng  ; 
*^  and  taking  under  a  will  is  purcUaiing  (c).    £ut  in  the  («>  v. }.  Vmik 
prefent  cafe,  the  bulband  is  not  to  be  confidered  as  a  ^*'*"  #« 
purchafer,  but  as  being  out  of  this  aft  of  o.  Gco^  u 
and  therefore  he  acquired  a  fettlement  in  knuishury* 
Confequently,  the  feffions  have  determined  wron^.-^ 
^H«  TJiE£«  i>Tli£R  JuDGfis  Concurred  with  llie  Chief 

Juftin 
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.    Rix  V*      yu/!lc€  fn  opinion,  "  that  this  aft  of  9.  Gr*.  i.  does  not 

'^**M  iT^*'^'*'  extend  to  devifcs,  or  gifts,  or  other  methods  of  acqui- 

^  *      '  *'  fition  ;   but  is  confined  to  the  particular  cafe  of  pur- 

**  chafes  for  money-confiderations  under  30I."     For,  on 

the  contrary  conftruftion,  Mr.  Justice  Wilmot  ob- 

*  ierved,  no  devife  or  gift  or  marriage-fettlement  would 

g^m  a  Settlement,  unlefs  a  pecuniary  confideration  was 

paid..    He  faid,  that  this  aft  was  plainly  intended  only 

sigainft  gaii\ing  fettkments  by  purchaies  tor  fmall  money- 

confiderations :  and  the  word  ^'  purchafer**  is  not  to  be 

^aken  in  its  ftr;ft  legal  fenle,  but  according  to  tlie  in- 

tt:ntion  of  the  Legiilature ;  which,  was  reg;arded  in  the 

cafe  of  Roper  v,  Kadcliffi^  and  ought  to  be  io  in  this  cafe; 

though  that  intention  was  very  different  in  the  two 

c;afes  \  for  the  aft  of  parliament  there  iu  queftion  intended 

.  the  general  fenfe  of  the  word ;  this  aft,  the  confined 

oiv^* — ?£&  Cur,  unanimoufly^  Bgth  orders  (jualhed» 


« « 


A  wife  who,  on  563*  R^^  V.  Aythrop  Rooding^  Micb.  Term^  30.  Geo.  2. 
^inpicft  by  Burr,  5.  C.  4 1 2. — Jvilliam  Gates  the  pauper's  hufbandt 
Ur  iui(b%nrt,  having  been  legally  fettled  at  White  Jtoodingy  went  away 
r«  *rtrua!^**  and  left  his  wife  and  children.  Whereuoon  (he  and  her 
%m  fo*fy  days  children  went  and  lived  for  the  fpace  of  forty  days,  with- 
fry  bo  fcif ,  dees  out  her  hu {band,  in  a  copyhold  tenement  of  her  hiif- 
rcni^crchy  gain  bandV  own,  at  Jytbrop'Reoding.  But  legal  notice  **  to 
» iVftemtnt  (or  c,  depart?'  was  given  to  her,  within  the  forty  days,  by 
aici-rh  I'tfore  ^y^hrop  Roodtng. — Lord  Mansfield  faid,  that  as  no 
fci>t<orberie{(or  aathority  was  produced  on  either  fide,  the  Court  m^ft 
ci^iMi^n.  determine  this  cafe  upon  the  reafon  of  the  thing  and  the 

laws  relating  to  the  poor.  This  is  the  hufband's  own 
eiUte:  and  he  himlelf  certainly  might  have  gone  and 
gained  a  fettlement  there,  by  refiding  forty  days.  It  it 
nated«  generally,  *<  to  be  his  own:"  it  does  not  appear 
to  have  been  a  purchafe  within  ^  Geo,  i.e.  7.  nor  does 
ir  at  all  appear  now  he  came  by  it«  Neither  does  it  ap- 
pear that  the  wife  went  to  refide  upon  it  againft  the 
hulband's  confeht  The  old  fettlement  remains  as  it 
was :  ftie  is  only  irrembveable  from  the  property  of  her 
hufband.  And  fo  it  is,  in  the- cafe  of  foidiers  in  the 
king*s  fervice.  She  cannot  be  removed  from  her  hu(band*s 
property,  upon  being  only  likely  to  become  chargeable. 
This  is  agreeable  to  the  intent  of  the  0atutes,  and  to 
tiie  reafon  of  the  thing.-e-iMR.  Justioe  Deknisok. 
Gaining  a  fettlement,  and  being  irremoveable  ffom  %' 
place  for  forty  days,  are  not  convertible  terms.  The 
hu {band's  fettlement  remains  as  it  was ;  but  neverdie- 
lefs,  the  wife  is  not  removeabk  from  his  eftate :  for  flie 
IS  not  within  the  intei>l  ai^  n^eaQing  of  the  13.  &  i4« 

Cars 
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Cfcr.  ^.  c-  12.  nor  is  it  agrcwblc  to  the  liberty  of  man-  R^x^* 
kind,  tliat  a  perfon  (houid  be  removed  from  their  own  ^^^""J^ 
e(late.  This  woman's  going  thither  does  not  appear  to  ^^^^'^'^ 
he  againft  the  confent  of  hef  hiilband :  it  is  rather  to  be 
prefumed  that  flic  went  with  his  coriient.  Nor  is  -^•- 
tbrop  Rooding  obliged  to  maintain  her  :  and  ponfeqilent*- 
iy,  they  are  not  hurt  by  her  being  there.  If  flie.wilj 
4tay  there,  and  cannot  maintain  herfelf,  Ihe  muft  look  to 
tjjat.  The  two  Juftices  havr*  therefore  done  wrong  \\\ 
removing  her  as  being  only  likely  %o  become  chargeable 
to  Jythr^  Rooding.  The  majus  and  minus  of  the  eltate  is 
out  of  the  queilion :  it  makes  no  difference  in  tlie  prefent 
cafe,  be  it  greater  or  he  it  lefs  in  vaJne.— •Mii.  Justice 
Foster  held  that  this  wqman  had  a  natural  right,  or  at 
leaft  a  matrimonial  right  to  go  to  her  hufband's  eflate ; 
^d  as  there  does  not  appetir  to  be  any  diflent  of  he^ 
huibandt  it  ihotiid  rather  be  prefumed  that  he  confented. 
The  hulband  himfelf  would  not  have  been  removeable 
from  his  qwn,  if  be  had  gone  thither*  His  right  is  under 
'  jMagnaCbarta: '^Nont  Ihairbe  difliifed  of  his  freehold.'* 
This  woman  was  not  become  chargeable  to  jiythrop 
Rooding.  If  ihe  had  hepome  adually  chargeable  to  that 
pariih,  I  think  that  ^j  common  law  they  niuft  iiayc 
inaintained  her.  This  is  (he  common  law,  fo  far  ^acli; 
^fi  from  the  tiu^e  of  j»fi  mirror. 

564.    Resc  V.  Lower  Swells.  Mich^  Term^    31,  Gm.  ;i,  One  of  federal. 
iurr.  S.  C.  436.^The  fubftance  of  the  <?afe,  as  ftat^d  ^  ^^  »«*  ^ 
Vpon  the  fdfions-order,  was.  That  the  remainder  of  a  ^Jl^^'"^\^' ^ 
term  of  two  thoufand  ye^rs  \t\  a  cottage  at  Lower  Shell  ment  before 
had  been,  in  the  year  1721  (before  the  fta^ute  of  9.  Geo,  i^  admiAIAr«aal^ 
<:.  7.    purcbafed  by  one  Ambrofe  Dunce  for   15I.   lOs. 
which  Amkrofe  Dunce  aftervfards  died  inteftate  on  i8tlv 
OSlober  17369  having  liv^d  tisercin  till  his  death  :  tlia^ 
this  Amhrofe  Dunce  1^  a  widow    and  live  children, 
pamely,  John  Dunce  (the  hu(band  of  the  paiipcr  Hannaby 
fuid  father  of  the  fiye  pauper  children),  and  one  other 
Ion  s^nd  three  dai\^hters  :  that  after  the  death  of  the  fai4^ 
Amhrofe  Dunce^  his  faid  widow  continued  and  lived  in 
the  laid  cottage  from  that  time  until  the  time  of  he^ 
death,  which  happened  about  two  months  after  the  death 
9f  her  i^i^  hufb^nd :  th^t  after  the  death  of  the  faid  Am^ 
brofe  Dunce' %  widow^  a  fifter  of  tl^e  faid  Ambrofe  Dunce^  and 
his  faid  three  daughters,  entered  on  the  faid  cottage,  and 
jiivcd  therein  for  about  three  years  afterwards  ;  and  thei^ 
the  .faid  John  Dunccy  the  fon  gf  the  faid  jimbrofe  (aixd 
l^hich  faid  John^  before  and  to  that  time,  lived  in  tlie 
"jf^ts^Oo^QJ^TurkDeane)^  entered  gn  the  faid  cottage,  and 

he 
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R«)f  V.       Jjer  and  his  faid  wife  li^cd  therein  from  that  time  until 
i^wt^nwtLU  jjjj  death,  which  was  fevfcntccn  vcars  or  thereabouts,  and 
then  the  faid  John  Dunce  died  intcflate :   upon  yoMs 
I  tieath,  bis  widow  Hannah  Dunce^  the  prefent  pauper,  and 

•  her  faid  five  children  (who  were  all  born  in  Lower  Swell) 
continued  and  lived  in  it  above  forty  days,  without 
taking  out  any  adminiftration,  until  they  were  removed 
by  the  prcfent  original  order:  after  fuch  removal  fhe 
took  out  adminiftration  to  her  hulband  John  \  but  no 
letters  of  adminiftration  to  Ambroje  were  ever  granted 
cither  to  the  faid  John^  or  to  the  faid  Hannah^  or  to  any 
one  elfc.  The  three  daughters  of  Amhroje  are  all  now 
living.  The  feflions  difchargcd  the  faid  original  order 
of  removal, — Lord  Mansfield.  Upon  the  tafts  ftated, 
it  docs  not  appear  that  John  was  fettled  at  Turk  Deane\ 
on  the  contrary,  it  appears,  that  AmbroJe^%  fon  John  Dunce 
and  all  his  family  lived  with  Amhrofi  at  Lower  Swells  and 
gained  a  derivative  fcttlement  there  under  him. — Th£ 
THREE  OTHER  JusTicJEs  wcrc  uiunimoufly  and  clearly' 
pf  tlic  fame  opinion. 

A  cotMge  SuHt  565.  Rex  v.  Garwctj^  Mich.  Term*  8.  Geo.  3.  B%ar.  S.  C, 
en  thi  urafte,  fiji.  -  The  pauper,  John  Pritchard^  was  born  in  the  pa-»' 
^$r\^^  rilh  of  ^W  in  the  county  of  i/^r^/ir J.  He  afterwards 
ihan  itwrcnty*  '*^^^  ^^  "*^  parifti  of  Garway  about  four  vears,  and 
>«»js,  nithough  rented  a  tenement  of  eight  pounds  a-ycar,  ana  was  rated 
ffMt  poireflfuH)  and  paid  to  the  parifh-taxes  in  the  faid  parifli  ofGarwaf 
J***  "<***^^^^'^»  during  the  time  he  lived  there.  About  thirty-five  or 
ca  «^li  !I1!ku^  thirty  fix  years  ago,  he  went  and  lived  with  his  fiaither  in 

ki  will  enable  J  \     .»      °  ■  n      •       t  •>«_       <•    ^ 

lespoflcObr  to  a  cottage  built  upon  the  wafte  in  the  parim  ox  Arcap^ 
lu'n  « fettle-  where  his  father  had  then  lived  about  thirty  years.  That 
••fw^'  as  long  as  the  pauper  remembers  (which  is  about  fcventy 

years)  a  houfc  ftood  upon  the  fame  fpot,  and  the  land 
belonging  to  it  inc}o|ed,  That  foon  after  the  pauper 
went  to  live  with  his  father,  hi^  father  died ;  and  tlie 
pauper  continued  in  pofTeflion  of  the  premifes  (being  his 
fjthcr's  cldeft  fon)  till  the  time  of  his  faid  removal  to 
the  faid  parifli  of  Garwaj^  the  pauper  having  paid  an 
acknowledgment  of  two  ihiUings  and  fixpence  to  the  lord 
of  the  manor  for  the  laft  thirty  years  ;  but,  to  his  know* 
ledge,  his  father  never  paid  any  acknowledgment.  Thsi 
premifes  were  of  the  yearly  value  of  fifty  fliillingS)  or 
Tliereabouts.  The  feffions  confirmed  the  order  removing 
the  piiuper  from  Arcop  to  Garway  .--^but  on  a  rule  beings 
ranted,  both  thcfe  orders  were  qualhed  without  dc- 


Icnce. 
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566.  RiV.  19.  BittMj  Mkb.  Tirmy  9,  Gic.  3.  Surf.  S.  C.  '"le  fmtKr  ei 
^21,-^Gtorgi  Batiman^  the  pauper,  being  legally  f^^tlcd  J^^"*^^  • 
in  the  hamlet  of  Bitton^  built  a  cottage,  at  his  own  ex-  ^^tfno^  -^ 
|>ence,  on  the  wafte  in  tlie  hamlet  of  OUlandy  the  faid  poiTtfOrion  Ibr 
wafte  being  in  a  manor  belonging  to  Mrs.  Archer.    The  twenty  yem, 
faid  GVpw  Baitman  lived  in  tlie  laid  cottage  for  nineteen  ^^^f^  ^*^  * 
years  and  a  half  without  inten-ujption,  but  never  paid  ,hJJu^^Jril 
any  taxes,  or  was  rated  for  the  faid  cottage,  or  took  any  gioauy  obuia 
leafe  of  the  ground  on  which  the  faid  cottage  was  built  fach  ottuge  bf 
from  the  lady  of  the  manor,  or  had  any  leave  or  licence  ^^*«^ 
to  crcft  the  faid  cottage.    About  twenty  years  ago,  tlic 
iatd  Giwgt  Batimm  was^  turned  out  of  die  poileffion  of 
the  faid  cottage  by  an  ejedment  brought  by  a  peribn 
claiming  the  iame  under  a  morteage  thereof  made  by  the 
faid  B*'ttman  for  the  fum  of  fitteen  pounds ;  and  fomc 
time  after  that  (which  was  more  than  twenty  vears  ago)^ 
^e  faid  Battman  and  the  mortgs^ee  fold  tlie  laid  cotta^ 
to  one  fVilllams  for  twenty-eight  pounds,  and  the  fauL 
Battman  had  five  pounds,  part  of  the  purcbafe-money.— 
Thb  Court  were  all  of  opinion,  that  it  appeared  to  be 
a  poflellion  of  more  than  twenty  years.    He  was  himfelf 
in  poileifion  nineteen  years  and  an  half,  and  die  mort* 
{agee*s  p{>lIeflion  muft  be  alfo  coniidered  as  his  polIeiGoiu 
Upon  the  whole,  his  poilefTion  was  upwards  of  twenty 
years*— Both  orders  qualhed.  , 

567.  Rex  V.  Brungwyn^  Hilary  Term^  IJ»  Geo.  3.  Eoi-'Xra  mtntntrrf 
tor's  MSS. — The  caie  ftates.  That  Richard  Hobby^  the  f  woman  wh« 
pauper,  was  hired  for  a  year  in  the  parifli  of  Brungwyn,  *'  p«»^«*^  ^ 
and  ferved  it  purfuant  to  fuch  hiring,  and  received  his  ^CTed'co  hw^ 
wages:   that  about  1755  he  married  Jane  Davis^  who  » perfo«  wii* 
was  then,  and  had  been  three  years  before,  in  pofleffion  had  Seoo  in 
of  a  houfe  and  garden  in  the  parifli  of  Gladeflry^  which  poA^^'ow  ^ 
had  been  civcn  her  by  deed  by  one  Jane  miliams,  the  ^l^.J^Tibi! 
owner  of  the  premifes  for  upwards  of  thirty  years  before :  tiemcniby  Corty 
that  the  faid  Hobbj  and  his  wife  lived  in  the  faid  houfe  dj)s  refidome 
and  premifes  for  leventeen  years  after  their  marriage,  and  «*  ^^^  "*"** 
never  paid  anv  rent,  nor  were  interrupted  in  the  enjoy- 
ment thereof  oy  the  lord  of  the  manor,  nor  any  other 
perfon  whatfoeVer:  that  Jboni  Lady^day  laft,  and  fome 
time  before.  Hobby  applied  to  the  officers  of  Gladcftry  for 
relief,  who  refufed  to  relieve  the  paupers  on  account  of 
their  betn^  owners  of  the  faid  hOufe  and  premifes,  which 
the  parilh loners  of  Gladejlry  pretended  were  built  on  the 
lord's  wafte,  and  iniifted  on  dieir  felling  the  premifes,  and 
that  diey  Ihould  be  removed  to  Brvngwyn :  that  about 
iMdy-daj  laftf  the  pauper  and  his  wife  fold  the  houfe  to 
iIk  panfli-officers  of  Giadefiry  for  feven  guineas,  and 

WCIB 
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Rix  V.      were  theti  removed  from  the  iaid  parifli  of  Gladtfirf  t6 
BiVMGWYit.  Brungwyn ;  and  onVppfeal  from  th^  order  of  removal,  it 
was  confirmed .^^-Mr.  BaldwIk,  who  had  been  applied 
to  by  the  parifh  of  GladcftYy^  f^iid,  that  the  jaftice  at  the 
^.  Geo.  I.  c.  7;  fcflions  feemcd  to  be  of  bptnion  that  the  woM  *'  puffchafe'* 
under  the  ftatirte  of  9.  GSn.  i .  c.  7;  me^nt  purchafe  in  con- 
tradiflindion  to  a  defcmt ;  but  upon  lookillg  Inlto  the 
cafes,  he  thdught  it  meant  ^nd  was  confined  to  cafei 
where  the  cohfideration  was  paifd  in  money,  and  that  he 
*         could  not  therefore  fupport  tlic  oidcr;— ^And  it  ulras  ac- 
cordingly qrtafhed. 

|lefid«hce  on  568.   Re^  v.  Stcciky  Pbmrdf^  ^^"'Hf  ^^^9  ^4*  ^^**  i^ 

kafehoid  pre    Burr.  S.  C,  762.-^The  Order  of  femons  ftates  the  foP- 

lSl^tel^%he  1^^^"8  [^^^>  ^''*-  ];  appearing  to  u*,*  that  Margaret  En^ 
death  of  the     ^orthyy  bcmg  ponened  of  an  eltate  m  the  f^nih  of  Gbr- 
P«uper*s  ^mo-    riton  Fitxpayne  for  a  term  of  y^ars  deterttiittable  on  th^ 
ther,  and  from  death  of  Sarah  fVh'Ht'eny  the  mother  of  Jahn  fVhltten^  thfc 
**h  TII*  ^^    pauper,  in  and  by  her  lad  will  and  teftamerit  in  Writing, 
peris  im!tw"' ^"^7  executed,  devifcd  unto  her  grandfon  Jchn  fFhitten^ 
to  an  annuity*  the  pauper,  the  fum  of  ten  pounds  a-yeltr,  to  be  paid  by 
^Ms  not  gain    her  executors  in  truil- therein  named,  otit  of  her  eilati, 
afBidemenc.     during  the  faid  %Aif  fVhttun*^  mother^s  life;  and  if  l.cr 
grandfon  JbbH  frhiutn  ihould  happen  to  die  before  hi^ 
motlier  Sarah  tVhitteH^  that  then .  his  brother  and  fift<r 
fyiUlam  and  Mary  fhould  have  and  enjoy  the  aforefaid 
ten  pounds  a-year,  of  like  lawful  money,  to  be  paid  by 
her  executors  in  truft  tlierein  named,  yearly  and  evefy 
ytSLT  during  the  life  of  her  daughter  Sarah  JrhlttiH  afore- 
faid :  and  if  in  Cttfe  PFilliam  nlniten  Und  Mary  fflntten^ 
her  grandchildren  aforefaid,  fhould  eltfaet  of  them  ha^* 
pen  to  die  before  their  mother  Satab  IVhltten^  that  thcfn 
her  will  and  pleafure  was,  that  the  fbnrlvO'r  of  the^ 
ihould  have  and  enjoy  the  aforefaid  legacy  of  tM  pounds 
a-year  in  manner  and  form  aforefaid  payable :  that  the 
faid  teftatrix  foon  afterwards  died,  without  altering  6r 
revoking  her  faid  lad  will  and  teftament,  and  left,  at  the 
time  of  her  deceafe,  the  leafehold  eftate  above  mentioned^ 
and  efFefts  to  the  amount  of  thir^-two  pounds  only  aAd 
no  more  :  that  the  pauper  John  Ivhitten  the  father,  beii'i^ 
legally  fettled  in  the  iaid  parifh  of  Stockhy  Pomroy^  and 
confiderably  in  debt,  in  order  to  avoid  his  creditors,  went 
to  refide  in  the  faid  parifh  of  CberitoH  Fitztayne^  and  thrte 
refidcd  with  his  mother  on  the  faid  leafehold  eftate,  and 
did  carry  on  the  bufinefs  of  a  jobber  of  cattle,  durifig 
the  continuance  of  the  annuity,  and  while  the  fame  ^v^s 
due  and  payable,  for  the  fpace  of  forty  days  and  up- 
wards, between  Mtdfummer  in  tike  year  1770  and  md^ 

fummtr 
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junmtt  m  the  year  177 1 :  and  that  it  does  not  app^ilr  \o  Rkx  v. 
us,  that  the  faid  annuity  was  rated  or  afJeiTed  to  any  of  l-n^txiA^ 
the  public  levies :  we  therefore  do  adjudge  the  parifh  of  J'<^«'*o^- 
StockUj  Pgmrof  to  be  the  laft  legal  fcttlemcnt  of  the 
pauper. — Lord  Mansfield  faid»  there  was  no  colour 
for  adjudging  the  pauper  to  have  gained  a  lettlement  in 
Cberiinn  ritzfayne.  He  did  not  go  thither  to  refide  upon 
his  own;  he  abfconded  there  to  avoid  his  creditors. 
This  was  no  fpecific  kgacy  ;  it  is  payable  out  of  hdr 
whole  perfonal  eilate.  But  if  it  were  a  fpecific  legacy^ 
lias  a  fpecific  legatee  any  right  to  go  and  Kve  upon  the 
cftate  f  If  it  had  been  a  rent-charge  out  of  a  freehold, 
ft  would  not  give  a  right  to  live  upon  fuch  freehold* 
But  this  man  had  only  a  pecuniary  demand.  There  was 
no  colour  for  his  going  to  live  upon  this  leafehold  eftate 
as  his  own.— The  ot^er  three  Judges  concurring, 
the  order  of  feffions  was  affirmed. 

569.  Rex  V,  Painfw'icky  Eaftn  Tcrm^  14.  Geo.  3.  Burr,  the  widow  «r 
S.  C  783.— -ytf»r^j  Atwwdy  the  firft  hufband  of  the  pau-  a  man  wi)««^ 
per-y^/i/  Skinner^  died  about  fixteen  years  ago,  feifed  of '"^'f?**  ^^  * 
a  houfe  and  orchard  in  Sr,uth  Stock,  leaving  the  faid  ^^^l^;,,^""^^ 
yam  his  widow,  and  John  jiiwooJ  his  fon  and  heir  by  a  refidence  of 
.former  wife,  who  was  then  and  now  is  a  foldier  m  the  fnrty  days  ki 
Ouards«    The  faid  Jane,  upon  the  faid  James  Atwood'^  ^^^  of  h^ 
death,  put  the  faid  houfe  in  repair,  and  entered  "P^"  ^^^q*^ b*^7iJh* 
the  fame  houfe  and  orchard,  not  hearing  that  any  one  ^"eitatc^om- 
had  a  better  right  than  herfelf ;  nor  did  fhe  know  whe-  mun'^3tv  a  r^c. 
ther  the  faid  John  Atwood  was  dead  or  living.     The  faid  iictieiu  to  a  ft- 
Jane  lived  in  the  faid  houfe  for  about  feven  years  after  ^^i  ^^^'J^%^ 
the   faid  James  Jtwood'%  death,  and  then  intermarried  "^"nc^^^*^ 
with  IVMam  Siinner,  who  was  fettled  in  Pain/wick.  The 
faid  fTiinam  Skinner  refided  with  his  faid  wife  in  the  faid  tyutt'hrnJr^ 
houfe  till  his  death,  which  happened  about  two  years  p^a.^^s  a.'if. 
^afterwards,  and  left  by  her  the  two  otlier  paupers  h^s^c  of  Ctuitt- 
children.     Afterwards,  after  his  deceafe,  the, faid  ^jw^  C4tci.** 
lived  in  the  faid  houfe  till  about  three  quarters  of  a  year 
ago.    She  paid  one  ihilling  quit-rent.     The  faid  John 
jftwood^  the  fon,  claimed  the  premifes  about  four  years 
after  his  father's  death  ;  and  again  about  feven  years  ago ; 
and  on  Saturday  before  the  feflions  fold   his  intereft 
therein,  the  houfe  being  fallen  down,  for  40I.  fixpence 
whereof  was  paid  in  carnefl. — The  Court  were  of  opi- 
nion, that  this  mere  right  of  dower  was  not  fufficicnt  to 
gain  a  fettlcfflent  in  South  Stock  for  her  fecond  hufbanJ 
and  the  children  fhe  had  by  him;  but  that  as  by  Magna  • 
Charta  fhe  was  infitled  to  remain  forty  days  and  to  have 
eflovers,  (he  might  by  refidence  for  that  time  have  a 
claim  t6  a  fettlement  in  South  Stock  for  herfelf. 

/  570.  Rtx 


^4^  SETTLEKttKT  BT  E8TATB» 

Afnsrrieil  570.  Rix  V.  NatlanJ^  TnmtyTerm^  14*  Gei.  ^»  Burfg 

Aughicr  who    S.  C.  753.— The  pauper,  Thomas  Gibfiny  with  his  wife 

Smlr  ^^Ihc*' *"^  children  were  permitted  to  refidc  with  his  wife*t 

•ftai/ of"bcr*    ^lo^hcr  in  Natland  in  part  of  her  houfe,  which,  with 

Mocikr  for  forty  lands  thereto  belonging,  had  been  bequeathed  to  her  hj 

days  after  her    her  hufband  <*  during  her  chafte  viduity ;"  and  from  and 

■Mch«r*»  <jMtN  after  the  determination  of  her  challc  viduity  to  traftee$» 

•  fetticmcBt*    ^^  ^^^^  ^^^  fame,  and  apply  the  produce  to  the  payment 

4ibboi]gh  fucb    of  debt$>  and  then  to  divide  the  reiidue  equally  among 

criatc  was  de.  his  fons  and  daughters,  or  fuch  of  them  as  (hould  be 

^ifed  !o  the      living  at  the  time  of  the  determination  of  the  chafte  vi-» 

IhjHn^*^  heHifc  ^^'^^  ^^  ^^^  ^*^^*    ^^^  paupers  continued  to  refidc  in 

and  tifen  to  be'  ^^^  P^^  ^^  ^'^^  houfe  allotted  to  them  from  the  death  of 

Ibid  for  the      the  widow  in  June  1769,  until  the  premifes  were  A>Id  by 

Wnefit  of  her  tlie  truftces  in  the  February  following.    The  queftion 

chftUfM*         ^.g^g^  Whether,  as  the  daughter  was  intitled  to  a  diftri^ 

butive  ihare  of  the  money  raifed  from  the  fale  of  the 

dcvifed  premifes,  and  was  not  removeable  during  that 

term,  (he  had  gained  a  fettlement  in  NatlanJ?    The 

matter  was  referred,  by  the  confent  of  the  partieS9  to 

Gould,  Jujiicet  at  the  allizes  for  Lancqfter^  ^774  >  ^^ 

on  hearing  counfel  on  both  fides  he  was  of  opinion,  that 

the  fettlement  is  in  Natland:  and  afterwards*  on  an  in« 

effeAual  application   to   vacate   this   decifion,    Lo&n 

Mansfield  intimated,  that  he  was,  as  then  advifed,  of 

tlie  fame  opinion  as  the  learned  Judge. 

Ifamafi'whois      57 1  •  Rex  V.  Inhabitants  of  SL  AfuhacVs  Batb^  Eajler 
inMvuit  has     TVrw,  21.  Geo*  3.  Dough  630. — The  cafe  ftatcs,  That  tlic 
conveyed  hii     pauper,  John  Freeman^  being  entitled  to  two  freehold 
t^lX      ^^^^^^  '^^  fValcott,  one  of  the  value  of  »81.  a-year,  the 
faymtntofhie  Other  of  26I.  a  year,  in  1778  conveyed  them,  by  leafc 
debit,  tnd  af-  and  releafe,  to  truftees,  intruft,  to  be  fold,  and  the  money 
terwards,  before  j^rjf^Qg  from  the  fale  to  be  paid,  firft  in  difcharge  of  two  ' 
***^^'^^JjJ]^"       mortgages  due  thereon  amounting  to  50#1.  afterwards  to 
^auduienOf      his  Other  Creditors  rateably,  and  the  iurplus,  if  any,  x.9 
into  poiTdTion,  him,  his  cxecutors,  adminiftrators,  and  auigns :    that  the 
a  refitienccof    houfes  were  both  let  to  other  perfons  at  the  time  of  the 
fiorty  days  will  conveyance,  and  the  pauper  then  refided  in  a^  public-houfe 
Ucmen't^  *  ^'  '^  ^^^  parifh  of  5/.  Michael^  at  the  rent  of  40L  per  emmm* 
Cald.  iio«        which  he  had  occupied  feveral  years,  till  he  failed :  that, 
afterwards,  one  of  the  houfes  becoming  void,  the  truftces^ 
having  the  polfeilion  and  the  key  thereof,  employed  one 
Betty  Farrant^  then  a  lodger  in  tlie  pauperis  boufe,  to 
clean  the  faid  vacant  houie,  and  paid  her  as.  forfodoingf 
and  delivered  her  the  key  for  that  purpofe;  which  having 
done,  Ihc  placed  the  key  in  the  bar  ot  the  public-hotifcf 
among  fome  other  things  of  her  own  which  (he  kqpt 

there,  intending  afterwards  to  rf -deliver  it  t^Chetrufie^i 

but 


bat  that  the  pauper's  wife  took  it  from  thence,  and  took      ^««  «'•  * 
pofleffion  of  the  vacant  houfe,  and,  with  her  hulband,  ^''^J'^^'^^.y 
had  continued  there  ever  fincc  to  the  time  of  the  remo-     cHAifc**,- 
tal,  being  in  the  whole  one  year  and  three  quarters!      Sath^ 
that  one  of  the  truftees,  feeing  her  carrying  her  goods 
tiiither,  gave  her  notice  that  Ihe  was  doing  wrong,  not 
having  the  confent  of  either  the  truilees  or  creditors ;  to 
whicli  (he  replied)  **  I  am  goin§to  my  own  eftate,  fof 
"  1  and  the  children  cannot  lie  in  the  ftrect  t"  that  th6 
premifes  had  not  yet  been  fold  by  the  truftees :    that  the 
Talue  thereof  wa^  about  650I  at  prefenl,  but  at  the  timd 
of  the  conveyance  was  fomethin^  more  :  that  the  debts 
©wing  by  the  pauper,  for  which  lach  truft  deed  was  exe- 
cuted, including  the  two  mortgages,  were  88 il.  and  up- 
wiirds :  that  it  did  not  appear,  on  that  deed,  how  the 
Annual  rents  were  to  be  difpofed  of,  till  the  fale  fhould 
be  made; — 'Lord  Mansfield.     If  llie  cftate  on  which 
a  pauper  refides  is  fubftantially  his  property^  that  is  fuf* 
fcient,  whatever  forms  of  conveyance  there  mav  be  j  ind> 
tlierefore,  a  mortgagor  in  pofleffion  gainR  a  (cttlement, 
becaufe  the  mortgagee,  notwithflanding  the  form,  ha§ 
but  a  chattel,  and  the  mortgage  is  only  a  fecurity.    It  is 
an  affront  to  cctaimon  fenfe  to  fav  the  mortgagor  is  not 
the  real  owner.    But  here,  what  mtereft  had  the  paupei* 
in  this  eftate  i    He  made  an  immediate  conveyance  t6 
truftees,  not  a  mortgage,  to  fell  and  pay  off  two  mort- 
gages and  other  debts ;  and  when  this  conveyance  wai 
made,   it  was  fo  doubtful  whether  there  would  be  any 
furplus,  that  the  deed  fays  that  he  fhall  have  the  furplu$> 
if  any.     He  had  only  a  chance  of  a  refidue,  and  had  not 
aright  to  contimie  a  moment  in  pofleffion*     A  mortga- 
gor has  a  right  to  the  pofleffion  till  the  mortgagee  brings 
an  ejedment.     After  the  mortgagee  has  got  into  pofleffion 
he  might  gain  a  fettleqafnt.     I'hcre  is  ftiil  another  and  a 
ftronger  ground,  in  thi^  cafe^  for  the  pofleflion  was  gaiiled 
by  fraud.  —  Willes  and  Ashhurst,  JuJUcest^  of  the 
fame  opinion. — Buller,  Juftice*,     I  am  of  the  fam« 
opinion.    To  make'Uiis  refemblc  the  cafe  of  a  mort-* 
gagor,  a!i  inftance  muft  be  (hewn  in  which  the  more* 
gagee  had  been  in  pofleflion,  and  has  loft  it  again  by 
frauds 

57a.  Rex  V.  tnhahltants  6f  iPlvtliHgham^  Tnmty  Terrrti^^'^'^^''^*^ 
ttr.  Geo.  3.  Dougi.  jt-j.—KohertBinany,  the  late  huftand^^^"'^^^'^'*^ 
o(  Mary  tiiuany^  one  of  the  paupets,  came,  with  tht  faidj!^^'.  ^^jj'* 

therefore  if  an  eftate  be  devirei)  ro  tritflees  to  be  fold  to  pay  debtt,  and  to  divide  tlie  far* 
P^h  if  any,  betWeca  j4.  B.  andC. ;  A.  has  an  tguiuM  iot^reil  ib  tlKcAate  i  in<l  b>x^diO| 
*pon  ft  forty  days  gains  -k  fetdcioent.  ^ 

Vol.  1L  T  t  Marj^ 
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&u  «.  Atgrj^  and  A&rj  their  daagfater,  from  the  parifii  of  /#?7^ 
Iv«ABiTASTt  Bmbam  to  the  hanslct  of  Aubeth  in  the  Wifii  of  Haddtn* 
WK^HAiZ  ^^'^  ^\^  a  Cdtihcatc  from  the  parifli  of  fVivelinghamw 
dated  the  12th  of  Dtcemher  1750,  which  acknowfedgcd 
bim  and  u^Iary  his  wife,  and  alfo  Janus  and  ff^iUUm  their 
children,  to  tie  inhabitants  legaUj  fettled  in  fViveUnghonu 
Robert  Bhtany  continued  at  Alaretb  between  five  and  fix 
years,  when  he  returned  to  JFheCngbam,  where  he  re- 
mained between  twelve  and  thirteen  years.  He  then 
went  and  refided  at  jfUretb  upon  an  eftate  be  .acquired  in 
^e  following  manner.  —  One  ERzabeth  Bittanyy  being 
feifed  in  fee  of  a  copyhold  mefluage  or  tenement  ia  AU 
dittb  holden  of  die  manor  of  Haddenham^  duly  furren- 
dered  the  fame  to  the  ule  of  her  will,  and,  being  alfo 
ieiied  of  a  freehold  dove-houfe  and  piece  of  land  in  Al- 
dretby  by  her  laft  will,  bearing  date  the  13th  of  Jfril 
1768,  deviCed  in  the  words  following :  **  I  give  and  it* 

V  vife  all  tliat  my  copyhold  mefluage  or  tenement  whero^ 
in  1  now  dwell,  with  the  appurtenants  thereto,  belong- 
ii^  alio  my  freehold  dove-houie,  and  the  piece  of  laud 

'^  whieh  the  &me  now  fiands  on,  unto  T.  S.  and  R.  If, 

V  and  to  their  heirs,  in  truft,  to  be  fold  as  ibon  as  coo* 
veniently  can  be  after  ray  deceafe,  for  fhe  beft  price  or 
fum  tliat  can  be  got  for  the  fame,  and  the  money  ari" 
fing  from  tlie  fale  thereof  (over  and  above  the  diarge 

"  and  expences  of  felling  the  fame)  to  be  equally  divided 
**  between  Rpbert  Bittani  and  the  three  daughten  of 
•*  iViUiam  Bittany  deceased,  (hare  and  fhare  alike."— 
William  Bittany-^  in  the  will  mentioned,  was  the  elder 
brother,  and  Robert  Bittany  a  younger  brother,  and  tbcy 
were  the  nephews  of  the  teflatrix.  Upon  her  deaths 
^bich  happened  about  twelve  years  ago,  Robert  Bittanj 
took  poileflion  of  the  copyhold  mefluage.  Bv  indcnturci 
of  leafe  and  releafe,  of  the  24th  and  25th  of"  A^ay  1768, 
tbe  releafe  being  made  between  T.  S.  and  R,  fV,  the  two. 
devifecs,  of  the  firll  part,  Jane  Bittany  fpinftcr,  Job^ 
jiungier  and  Mary  his  wife,  late  Mary  Bittany  fpinftcr^ 
and  Elizabeth  B'ttany  fpinfter,  of  the  fecond  part,  and 
Robert  Bittany  of  the  third  part ;  reciting  the  will  of 
Elizabeth  Bittany,  and  that  the  faid  Jase  B:ttan%  John 
,jfungfery  and  AJary  his  wife,  Elizabeth  Bittany  ifpinfteij 
and  Robert  Hittany  had  agreed,  with  the  confent  and  ap» 
probation  of  T,  S.  and  R.  W,  that  the  faid  Jane  Bitt^njf 
John  Jluntier  and  Mary  his  wife,  and  Elizabeth  Bittitnji 
ihould  take  (and  accordingly  they  did  take)  the  teady 
money  of  the  faid  Elizabeth  Bittany  the  teflatrix,  amount* 
ing  to  60I.  {after  all  her  jiift  debts  and  funeral  exrcnccj 
weire  fatisiied)  for  their  ihares,  and  that  Robert  Bittar^ 
..       *.  .  .       ihouli 
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ftbuld  take  the  faid  dcyve-hoiafe  and  piece  of  gtoruAd  for      R»x  «»• 
\\\s  (hare ;  it  was  witnefled,  that>  in  confideration  of  tlic  ^wHAinTAUTt 
iaid  agreement,  T.  S,  and  R,  IV.  did  thereby  grants  bar-    ^Jug^^i^t 
gain,  fill,   and  convey,  unto  the  faid  Robert  Bittany  the 
laid  freehold  piece  of  ground,  with  the  dove-  houfe  tJlere- 
on  ereded,  to  hold  to  him  his  heirs  and  atfigna  f6r  ever. 
In  the  faid  releafe,  there  WAs  a  covenant  from  T.  C,  and 
R,  W.  for  quiet  enjoyment,  and  to  make  farther  affu-    - 
ranees  ;  and  a  covenant  frona  'Jam  Bittanyy  Johk  Aungier  .    ,. 

and  Mary  his  wife,  and  Elizaifelb  Biuany^  to  Rohert  Bii^ 
Unyy  his  heirs  and  aflSgns,  that)  for  the  furtbef  perfor* 
iBance  of  the  faid  agreement,  and  for  quieting  him  in  the 
poiTeffion,  not  only  of  the  faid  freehold  piece  of  groojtxd^  ' 
\k>ve-houfe,  and  premifes,  butaifo  of  the  copyhold  mef* 
fuage  and  premifos  with  the  appurtenants,  and  forextirv* 
guifliing  any  claim  they,  or  any  of  them,  might  cha^l* 
Icnge  or  deniand  of,  in,  or  to,  the  fame,  as  heirofies  at 
law  of  the  faid  Elh&ahith  Bittany^  or  6thcrwife  howfoeVer^ 
tliey  dkf  thereby  femife^  releafe^  and  for  ever  cjuit-claim^ 
Wrtto  the  faid  Robtrt  Bittany^  all  manner  of  nght,  title,  ^ 

truft,  property,  claim,  and  demand  whatfotver,  of,  in,  ttt» 
or  out  of,  the  faid  freehold  premiies,  and  alfo  ofy  in,  to, 
,  ot"  out  of,  all  and  lingular  the  faid  copyhold  pfcii»fts ; 
*nd,  thereby,  feverally  promifed  to  do  any  further  aft  or* 
deed  for  continuing  the  faid  copyhold  tneffuage  and  pre- 
mifes to  the  faid  Robert  Bittany.  No  farther  conv^yiini^e 
of  the  copyhold  premifes  w^as  maite  hy  the  other  parties  if> 
tii<  faid  indentures  tianledv  to  )iebert  Bittar^;  but,  at  d 
court  hoiden  for  the  manor  of  Haddenham^  on  the  171!* 
tf  Jpril  1770,  Robert  Bittany  Was  admitted  in  fee  to  thd 
faid  melTuage  or  tenement,  with  tht  apf^urtetiants^  atf 
€oufirt  and  heir  at  law  of  Elizabeth  Bittany.  He  reiidec^ 
in  the  faid  meffuage,  arid  continued  in  the  uninterrupted 
poflcffion  and  quiet  enjoyment  of  the  faid  freehold  and 
fcopyhoid  cftatcs  to  the  firtie  of  his  death,  being  about 
deveh  or  twelve  years,  and  was,  during  that  time,  af- 
fefled  and  paid  to  the  land-tax  ;  but  the  faid  premiietf 
Were  not,  at  arty  time,  of  the  valu<5  of  30I.  and  they  arc^ 
at  this  time,  agreed  to  be  fold  for  15!.^ — Lord  Maks- 

FiELD  mentioned  the  cafe  of  Roper  v,  RaJclyfe  {a J  tC  ^a)^.iJ[oii 
IheW,  that  a  devifec  of  the  furplus  arifing  from  the  fait  167.  isi. 
of  lands  after  paymerit  of  debts  arid  legacies,  ha^  an  equt  10.  Mod.  130. 
table  intcreft  in  the  lands  themfelves,  it  being  in  his  op-  *  ^^'  ^^'* 
tlqrt  to  pay  the  debts  and  legacies  atid  keep  the  land;—  ^^ 
WiLLEs,  Jujlice^  laid,  the  fame  queftion,  as  in  this  cafe, 
had  occurred  in  Rex  v.  Not!and{b)^  which  was  referred  (*)  Ante,  pagt 
to  GouLDj  J^ifiicty  when  upon  the  circuit  5  who  decided,  64a,  pi.  57<?. 

T  t  2  tlifti 


644  SKTTLEilEKT   BY  ESTAT£. 

Rrx  v.      that  a  fcttlcment  was  gained ;  and  that  his  .opinion  hij 
^"■^^'^**'"bccn  afterwards  Recognized  by  the  Court. — ^Both  thcor- 
IWhX.    dersqualhed. 

Without  admi.      573-   ^'*  V*  Inhabitants  of  North  Curry ^   Aficb»Termt 
ciflraciom  a     22.  G/ff.  3.  Ca/d.  137.— The  cafe  ftates,  That  Jobn  Win- 
perfon  folely      f^^  [ate  hufband  ot  tlic  pauper  Betty  ff'^inter^  and  father  of 
'  ll^b^ite*"^  ^^^  four  children,  did  before  his  marriage  duly  gain  1 
whole  intereft    Settlement  in  the  pariih  of  Ruijhton^  by  a  hiring  and  fer* 
does  not  veft    Vice  for  three  years  according  to  the  (tarutes  in  that  cale 
for  bit  own  nfe,  made  and  provided:  that  on  the  25th  o(  September  1773. 
«nnot  bjr  refl-  he  intermarried  with  the  faid  Betty^  his  now  widow;  and 
fctticmrocr^  *  ^^^  afterwards  purchafed  a  cottage  and  garden  lying  ia 
the  faid.parifti  ot  Worth  Curry  of  the  yearly  value  of  201 
of.Jvbn  Coiiitt:Sf  Efq\  for  14I.  X4S.  who  by  leafe,  dated 
the  8th  of  Mar<h  1775,  demifed  the  fame  to  the  faid 
yehn  Winter^  his.  executors,  adminiftrators,  and  afiign>> 
for  the  term  of  niucty-ninc  years,  if  the  faid  John  fVuOa 
and  Elizaheth  his  wife*  and  James  his  brother,  or  any  or 
cither  of  them,  ihould  fo  long  live,  under  tlic  yearly  rent 
of  2S. :  tliat  the  faid  John  ff^rrter  foon  afterwards  entered 
inio  poileilion  of  the  faid  cottage  and  garden,  which  wis 
never  rated  to  the  land-tax  or  any  parochial  taxes;  and 
he  aind  his  faid  wife  reiided  tlierein  from  thence  till  about 
the  26tli  of  May  1 780 ;    when  the  faid  John  IVmier  died 
lAteftate,  leaving  the  faid  Betty  his  widow,  and  their  faid 
four  chilc^ren ;  who  foou  afterwards  became  chargeable 
|o  iht  faid  parifli  oi  North  Curry  :    but  the  overfcen  xe- 
fufed  to  relieve  her,  unlefs  Ihe  would  go  into  the  woA- 
hopl^  ;   whereupon  fhe  and  her  faid  children,  about  the 
middle  of  Januar,y  178 1,  quitted  the  poileilion  of  t&e  faid 
cottage  arid  garden,  >and  went  into  the  work-houfe  of  the 
£Md  pari(b  of  North  Curry^  and  were  there  relieved  and 
maintained  by  l\\sit  parilh  till  the  24th  of  February  1781; 
wiiQR  an  order  of  removal  was  made  for  removing  them 
fipm  North  Curry  XoRui/hton ;  in  confequence  of  which 
all  thei paupers  were  accordingly  removed  to  the  faid  pariih 
of  Hui/htofij   who  entered  an  appeal  therefrom  at  tte 
Eafier  feilions  24th  of  ^prjl  1781,  which  was  then  ad- 
journed.    The  faid  Betty  fplnter  foon  afterwards  returned 
to  the  faid  tenement,  and  rcfided  there  till  the  28th  of 
Jpril  1781 ;  when  the  faid  cottage  and  garden  were  por- 
chafed  of  her  by  Thomas  Humphreys  of  Not  th  Curry  afore- 
faid,  for  the  rendue  of  the  faid  term  of  ninety-nine  ycaiSf 
for  the  fum  of  61.  6s.  and  no  more ;  and  oy  indenture 
dated  the  28th  of  Jpril   1781,  (he   affigned  the  fame 
to  him  accordingly.     After  making  this  aiTignmem,  w 
wit,  on  th^  J  ith  day  of  July  1781,  being  tlic  day  aftertbe 
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finl  day  of  the  prefcnt  fcffions,  the  faid  Betty  Winter  fued  ^^^  v. 
out  letters  of  adminiilration  of  the  goods,  chattels,  and  l^'"*J"Ty»MTt 
eSe£H  of  the. faid  y^^Aa  Winter^  her  late  dcceafed  hu(band.  ^Cu»rV.** 
— L.ORi>  Maksfield.  In  thcfc  cafes  we  fhould  avoid 
a  nicety  of  diftin£lion.  This  is  not  materially  different 
from  the  cafe  of  IVidworthy.  As  the  children  were  inti- 
tied  to  two-thirds,  the  widow  is  not  properly,  and  in  the 
fenie  of  the  cafes,  the  folc  next  of  km. — Willes,  ^uf- 
tice.  The  widow  was  left  in  neceilitous  circurnftances, 
and  a  fit  objeft  for  removal  to  the  poor-houfe.  There 
is  no  pretence  for  imputing  improper  motives  in  fa 
doing.  The  children  had  an  intcrcft,  though  they 
could  not  have  ado^imftration. — Ashhukst,  Juftice.  I 
adhere  to  the  authority  of  the  cafe  of  Widworthy^  which 
is  not  (haken :  for  at  moil  more  has  not  at  any  time 
been  faid  by  the  Court,  even  in  the  cafe  of  one  folely  in- 
titled  in  every  fenfe,  than  that  fuch  cafe  would  deferve 
coniideration.-«-BuLL£R,  Jufticc^  concurred. 

574.    Rex  V.  Tarrant  Launceflotty  Trinity  Term^  22.  Geo*  3.  A  fumnder  tit 
Cald.  209-— Cafe  Hates,  That  John  Hatcher^  father  of*".?"*^ 
Thomas  Hatcher  the  pauper,  was  born  in  the  parifli  ofZ^^^^J^ 

M  ^        ,,,,       ,  r  -rx     r       r  •         '•  many  years  in 

Marnhull  in  the  county  or  Dorjet  \  from  wnence  he  was  the  famUy,  and 
bound  an  apprentice  to  one  Thomas  Clench  of  the  pariih  the  taking  of  a 
of  Stotver  Paine  in  the  faid  count)r,  and  fcrved  his  ap-  "*^  one,  H  not 
prenticefhip  with  his  faid  mafter  in  the  faid  pari(h  of  J'/U|^**'*J]3^* 
iStoufer  Phine :    that  afterwards  in  the  year  1742,  the  faid  c.  7.  and  wm'* 
yohn  Hatcher  intermarried  with  one  Mary  Ham  of  the  nor  prevent  a 
JiarKh  of  Marnhull^  daughter  of  Edith  Ham  of  the  faid  fettlcment  be. 
parifli :  that  the  faid  Edith  Hamy  at  the  time  of  the  mar-  »nj  *c<»»'»'«» »»/ 
riage  of  her  faid  daughter  with  the  faid  John  Hatcher,       ^"^ 
was  poflefled  of  a  certain  ancient  cottage  or  dwelling* 
houfe  in  the  faid  pari(h  of  Marnhull^  called  Mud*s  Plot, 
with  the  out4ioufes,  garden  and  appurtenances,  for  a 
terra  of  ninety-nine  years,  determinable  on  three  lives  : 
that,  immediatelv  upon  the  faid  marriage,  the  faid  Edith 
Ham  gave  her  claughter  and  the  faid  John  Hatcher  an 
abiding  in  the  faid  cottage;  (hortly  after  which  the  faid 
'  Edith  nam  built  a  tenement  adjoming  thcrcto>  and  re- 
iided  partly  in  the  one  and  partly  in  the  other  of  the 
faid  tenements  till  the  time  of  her  death  in  the  year 
1750  :  the  faid  John  Hatcher  and  Mjry  his  wife  occupied 
the  faid  original  cottage  during  the  whole  of  the  faid 
time ;  but  there  was  no  gift  or  conveyance  of  tlie  fame 
made  by  the  faid  Edith  to  the  faid  John  Hatcher :    that 
tlie  faid  Edith  Ham  had,  beiides  her  faid  daughter,  on« 
fon,  called  IViUiam  Ham:   that  previous  to  herdeath, 
ibe  faid  fhe  meant  to  give  a  houfe  to  each  of  her  faid 
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Rex  v.       cliiMrcn,  and  if  cither  of  them  chofc,  on  her  death,  ta 
Tahmakt    jjyy  j^g  other ,part,  he  would  then  have  the  whole:  th^ 
4-4UNct«TOH.  ^j^  £^i/A  Ham  died   iuteftate,  and  no  kttcrs  of  ad- 
miniftration  of  her  good*  and  chattels  were  taken  out ; 
that  upon  the  death  of  the  (aid  Edith  Ham^  John  Hat^ 
chcr  and  Mary  his  wife  continued  in  the  occupation  of 
the  faid  original  cottage  \  and  th^  faid  HVtlUam  Ham  took. 
poffeflion  of  the  faid  new  tenement :    that  in  the  year 
1755  the  faid  John  Hatcher  purchafed  the  faid  new-built 
tenement  of  his  brother- iu-law  the  f^iid  fP'UIiam  Ham^ 
for  the  fum  of  four  guineas  ;   and  on  the  5th  day  of 
February  in  the  fam^  year  furrendcrcd  the  old  leak  of 
the  /"aid  cottage  called  Mud's  Ploty  with  the  put-houfes, 
garden,  J^nd  appurtenances,  to  Maiy  Huffey^  tlie  lady  of 
the  manor  ;   who,  in  confideration  thereof,  and  alfo  u\ 
confideration  of  the  fum  of  thirty  (hillings,  granted  unto 
the  faid  Johi  Hatcher^  his  executors,  admin iilratprs,  and 
aiTigns,  all  the  faid  ancient  cottage  or  dwelling  houfe« 
with  the  garden  and  appurtenances  thereto  belongings 
called  MueCs  Pkt^  and  a  fmall  piece  of  ground  taken  out 
of  the  waftc  adjoining,  and  for  t^n  years  paft  inciofed  as 
a  garden,  for  the  term  of  ninety^nine  years*  determinable 
on  three  lives,  at  the  yearly  rent  of  2s!  6d.  per  annum  : 
that  by  the  f^id  renewed  leafe  it  was  declared,  that  the 
faid  f  xccutoTs  or  adminiftrators  of  the  faid  John  Hat* 
cher  ^oxild  hold  the  faid  premifes  after  the  death  of  tho 
faid  John  Hatcher^  in  trull  fpr  faid  Mary^  his  wife,  if  Ihc 
furvived  him,  during  the  then  remainder  of  the  faid 
leafe ;  and  after  both  their  deaths  for  the  benefit  ofjtheiy 
fon  John^  in  cafe  he  (hould  furvive  his  faid  father  and 
mother :  that  the  faid  John  Hatcher^  the  pauper^  father, 
continued  in  the  poilcffion  of  the  faid  original  cottagq 
from  thf  time  of  the  death  of  the  faid  Edith  Ham  in 
1750,  and  from  the  time  of  the  renewal  of  the  faid  Icafo 
to  the  time  of  hi^  death,  which  happened  in  1^7  ;  ajftep 
which  th^  f^id  Alary  Hatcher^  his  widow,  continued  \tx 
the  poflcfliopi  of  the  faid  premifes  till  the  year  1771; 
when  Ihe  conveyed  the  fame  to  her  fon  John  Hatchcj  i 
that  ^he  faid  pauper  Thomas  Hatcher  continued  to  live 
with  his  mother  as  part  of  her  family  for  near  a  twelve- 
inonth  after  the  death  of  th^  faid  John  Hatcher  his  fa-t 
ther.— Lord  Mansfield,    This  was  npt  9  purchafc 
within  the  meaning  of  the  ftatute  9.  Geo.  i.  c.  7.  but  only 
a  furrcnder  of  the  old  leafe  and  getting  a  new  one,  pay- 
ing the  fine.— WiLL?s,  Jufice,    After  fuch  a  length  of 
f<^)  Aott,  pa^  pofleffion,  the  cafe  of  Rex.y.  ColdJJhton  {a)  is  inpoiut.-rt;  • 
t%i,  pi.  5^1.  '•  AsHHURST  and  Bullbr,  JuJHcesy  concurred, 
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575.  Rex  V.  Inhabitants  of  Chew  Magna^   Mich,  Terniy  A  perfon  intU 
$4.  <Jeo.  3.    Cald.  c?65.— Cafe  ftatcs,  That  the  pauper '*^<*  «<*"«  <»^ 
John  Carver,  being  Yettlcd  at  Ubley,  about  the  year  1770  utroftl'r^^^ 
came  into  the  parifti  of  Chew  Magna^  where  he  married  tcft«tecopirtof 
one  Anne  Hippejley :    the  faid  Anne  Hiptcjley'^  mother  a  Icafehold  cf- 
was   entitled  to  a  Icafehold  eftate,  conhfting  of  thred  ^"«>  occup'**' 
acres  and  an  half  of  ground  in  the  faid  parifh  of  Chew  JjJ'jV^"^'!*^ 
Magna  for  a  term  of  years  determinable  \fith  one  life :  enjoyment  of 
the  mother  died  inteftate  in  1775 ;   leaving  the  pauper's  hi»  proponioa 
wife,  a  fon,  and  another  daughter :    no  letters  of  admi-  of  »^»«  rents,  . 
iiiftration  were  granted  of  the  mother's  eftate  :   the  pre-  """**'  5^"  • 
mifes  during  the  mother's  life  were  rented  by  lane  Har*  I^rSrhV 
vey  at  a  rack-rent  of  4I.  los,  a-year;    and  after  her  death  in. 
continued  fo  to  be  :    that  after  the  faid  mother's  death 

the  pauper  received  a  third  part  of  the  rent  from  the 

tenant :     foon  after  the  mother's  death  a  poor-rate  was 

made,  in  which  the  premifes  were  rated  in  the  following 

words  :    **  Occupier  of  late  Mrs.  Hippefley's,  3s.  ajd, ;"  . 

and  the    overfcer  applying  to  pauper,  he  paid  fuch  rate 

twice :    at  this  time  the  pauper  refided  in  the  parifh  oF 

CheHv  Magna^  Harvey  continuing  in  the  occupation  of 

the  premifes. — Lord  Mansfield.     The  whole  turns  , 

upon  fuppofing  the  landlord  and  occupier  to  be  the  faipc 

thing;    which  they  are  not-     Nothing  is  better  under- 

ftood   than  the  diftinftion  between  them.     If  then  it 

is  clear  that  no  fettlcment  has  been  here  acquired  by 

eftate,  it  is  equally  fo,  that  none  has  by  the  rate  ;  which  % 

is  upon  the  occupier.  —  Willes  and  Buller,  Juf^ 

Uct^Sp  concurred, 

576.  Rex  ^.  Charlton^  Eajlcr  Term,   24.  Geo,  3.  Ed  I*  a  conreyano* 
tor's  MSS* — The  pauper  John  Drinkwater  being  fettled  afttr  nurrUgA 
at  A/ion  under  Hill  m   Gtoucejierjhire^  married  Aiqry  the  by  the  wifo»ii 
daughter  of  Robert  Plevony  who  being  feifcd  in  fee  inter  ^***'*'"  *®  *• 
^lia  of  the  plot  of  ground  after-mentioned,  did,  after  fuch  o?w"ft.te'Ji^. 
marriage,  by  an  indenture  of  feoffment  made  in  1767  der  the  value  <il 
between  the  faid  Robert  Plover  of  the  firft  part,  and  the  thirty  pounds, 
pauper  and  his  wife  of  the  other  part,  in  coniideration  »t  appearing  to 
of  the  marriage  then  lately  had,  and  for  the  regard  and  ^  grounded  •» 
natural  afFeflion  to  the  pauper  and  his  wife,  and  in  con-  "|^""nd  int' 
^deration  of  ten  (hillings  paid  by  the  pauper,  tlie  re-  tended  for  the 
ceipt  of  which  he  thereby  acknowledged,  and  for  divers  ufeofbothhuC 
other  good   caufes   and   valuable  Confiderations,  give,  ^"^  *****  "^^ 
granti  alien,  enfeoff,  and  confirm  unto  the  pauper,  his  ^f^f^^,f^^ 
heirs,  and    affigns,  all  that  plot  of  ground  or  garden^^Ceo.  i. 
^Qnt^ining  twenty  yards  fquare  or  thereabouts,  fituate  c  7.  c  c. 
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Rf  X  «r.       at  Charlton  in  the  county  of  IVorceJier^  on  which  or  fomc 
CiiAAtTOK.  part  thereof  the  pauper  then  intended  to  build  a  boufe, 
together,  &c.  to  hold  to  the  pauper  and  Marj^  their  heiri 
and  afligns,  to  the  only  proper  ufe  and  behoof  of  the 
pauper  and  Mary  his  wife,  their  heirs  and  aifigns  for 
ever.    On  this  deed   livery  of  fcifin  is  indorfcd.     It 
fartiier  appeared  in  evidence,  that  ahhough  ten  (hillings 
is  mentioned  in  the  deed,  neither  that  nor  any  other  fum 
was  paid  or  agreed  to  be  paid  by  the  pauper  to  Rabtrx 
Plevtin\    but  on  the  contrary,  Rab.it  Fkvon  oflcxtA  to 
give  the  plot  of  ground  to  the  pauper  to  build  him  a 
houfc  for  him  and  his  wife  to  live  in,  and,  being  a  car- 
penter, promifed  to  do  all  the  carpenter's  work,  and  find 
the  timber  jr^7//i,  and  did  fo  accordingly  ;   and  the  pau- 
per, being  a  bricklayer  and  plaifterer,  did  th;it  work. 
That  the  pauper  entered  on  the  meifuage  and  land,  an4 
lived  on  and  enjoyed  the  fame  for  ten  years  and  upwards. 
About  four  years  ago  the  pauper  and  bis  wife  joined  and 
levied  a  fijie,  and  mortgaged  the  premifcs   for  thirty 
pounds,  and  two  years  fince  fold  the  fame  for  forty  gui« 
neas  to  one  Baldwyn,  who  is  now  feifed  in  fee.    The 
plot  of  ground  before  the  conveyance  to  the  pauper,  aihl 
the  building  of  the  houfe,  was  not  worth  more  than  one 
guinea,  aod  there  was  no  promife  or  agreement  before 
the  marriage  to  convey  it.    The  fellions  held  the  fctilc* 
ment  to  be  at   Charlton.  ^^M^.   W1I4SON    and    Ma. 
CALDEqoTT  (hewed  qaufe.     They  faid,  that  tiw  ftatutc 
^,  Geo^  1.  c,  7.  f.  5.  extended  only  to  purcbafes  for  a 
'   •  moncv-confideration.     It  had  been  fo  determined  re- 

peatealy,  and  the  words  of  the  ftatute  were  clearly  fo, 
far  th^  only  pvirchafcs  fpoken  of  arc  th  ♦  e  for  which 
Ibmething  was  to  be  paid.     Wherever  thetc  was  a  fub- 
^antial  and  bona  fide  rcafon  for  the  conveyance^  as  mar- 
^    riagc  was  in  this  cafe,  it  was  fudicicnt,  the  oKjc£l  of  the 
acl  being  only  to  prevent  froall  fraudulent  purchafes. 
(«)  V  TJttrr.      \^  fupport  of  this  doflrlne  they  cited  Rex  v.  Marwo&d(a)^ 
S.C.  3S6.         Rex  v^.  HemiMgtonfbJy  Rex  i'.   Ingleton  (c)^  and  Rex  t\ 
/LnttyP^zr  ^l»a  Branguyn  (dj^  As  to  Rex  v.  Sawbridgewortb  («),  they  faid> 
\h\  \  Bur;.       ^^  ^^  prior  tQ  the  other  cafes,  and  appeared  to  have 
S.  o.V^b.        gont  on  fctmc  appearance  of  fraud  in  the  lurrcndcr.    An 
(;)  a  Burr,      argument  hs^d  been  raifed  at  feiiions  from  the  form  of 
$.  C.  560.         this  deed)  which  in  the  premifes  gave  an  eflate  to  the  huf* 
(^>  Anie,^pafe  tg^d  Only,  and  it  waa  contended  that  the  wife  could  not 
(//buh".  8.  C.   ^^^  ^nythin^  hy  beii.xg  named  in  the  habendum.    Rttt  ia 
56.  the  limitatiQn  of  the  ufe  which  followed,  both  buiband 

Ante,page^A6.  and  wife  \vere  named,  wl.ich,  liuce  the  ftatutq  of  ufp^ 
?*•  St7-  ^,vas  fuflicient  to  give  therp  both  an  efiate  at  law,  and 

would  have  been  fufficient  m  ecjuity  befoi^e.     In  the  cafe 

of 
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X>f  FranimarriagCy  the  wife  to6k  a  joinfcftate-tail,  tl.oujb       Rft  v, 
not  named   till  after  the  habendum.     Therefore  in  this   C«A«tT«»* 
cafe  the   hufband  took  a  moiety  in  right  of  his  wife. 
But  \T\  truth  it  was  immaterial  whether  the  hulband  or 
wife  took  the  eilate  under  the  conveyance,  provided  it 
was  not  for  a  radney-confideration. — Mr.  Bearcroft, 
contra^    faid,  tl^at  all  the  cafes  hitherto  determined  had 
been  where  the  efiate  palled  to  the  wife  by  conveyance* 
and  to  the  hulband  by  operation  of  law. '  \xi  this  cafe 
the  huiband  takes  nothing  by  operation  of  law ;  he  takes 
by  the  grant ;    and  it  has  not  yet  been  decided,  that  iucU 
a  purchafe,  although  not  for  a  raoney-confiderati<5n,  is 
not  within  the  ilatute.     It  is  clear,  that  the  wife  takes  no 
eftate  in  any  part  by  this  deed.     The  prcraifes  are  to  the 
huiband  and  his  heirs  ;  and  it  is  fettled  in  Bald'^'in% 
r/j/i{«),  tliat  the  habendum  cannot  leflen  an  eftate  ex-  f^j  a,co,»t, 
pirfsly  given  by  the  premifes.     It  has  been  faid,  that  by         '     *. 
the  fubfequcnt  limitation  of  the  ufe,  a  moiety  palled  t^ 
the  wife :  lb  it  would  if  the  ufc  had  been  welNimited ;  as, 
**  habendum  to  the  huiband  and  his  heirs,  and  to  the  ufe 
*^  of  the  hulband  and  wife,  and  their  heirs."    But  there 
nitrft  be  fomc  perfon  to  be  feifed  to  the  ufe  for  an  in* 
flant.     The  perfons  to  ftand  feifed,  and  thofc  to  whom 
the  ule  is  given,  cannot  be  the  fame  as»  they  would  be 
here  if  that  conftrudion  were  to  prevail. — WiJtLESt 
^uftice  {h).    The  qucfli^n  is,  Whether  either  the  haf<  W  tord*M«»- 
band  or  wife  took  fuch  an  eftate  hy  purchafc  as  wiii  be  ^  •'^•^ 
within  the  ftatute  ()•  Geo.  i.  c.  7.  ?    I  think  the  ad  meant 
only  purchafcs  for  money  or  other  valuable  conlideration. 
From  every  part  of  this  deed,  as  well  as  from  the  fads 
fta^'ed  in*  the  cafe,  it  appears  to  have  been  a  conveyance 
grounded  on  mutual  love  and  affedion,  and  the  conli- 
dcration  of  marriage  with  the  grantor's  daughter.      T  he 
money-confideration  infertcd  is  only  the  form  of  the 
conveyance.     But  Mr.  Bearcroft  argues,  that  under 
this  conveyance,  as  it  is  framed,  although  the  intention 
was  to  give  a  joint  eftate,  tiie  wife  takes  nothing ;  and  in 
that  reipcft  the  cafe  differs  from  thofe  that  have  been 
decided.     This  is  the  only  diftinftion  that  is  attempted 
to  be  made  between  them  ;  and  admitting  it  to  exift,  I 
am  of  opinion  that  this,  although  a  gift  to  the  hulband. 
Would  not  be  within  the  ftatute.     But  I  think  the  wife 
took  an  eftate;   for  by  rcjefting  the  latter  part  of  the 
habendum^  which  cannot  have  effeft,  it  will  run,  **  to  the 
.  ^'  huft)and  and  his  heirs,  to  the  ufe  of  the  hulband  and 
*'  wife  and  their  heirs,"  which  is  a  good  limitation  of 
an  ufe. — Asuhurst,  JuJI'tce.     Taking  this  as  a  feoff- 
Weatj  \^ff(  i>Qt;  clear  whether  it  alight  rxot  bq  good  t^ 
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Htt  tf,      raife  an  ufc  to  a  moiety  in  the  wife ;  but  it  is  not  ncccfj 
C»ARtTcji»    lai y  to  determine  tliat  point,  bccaufe  it  may  be  good  in 
another  wav.     If  no  money  was  paid,  it  was  a  feoffment 
to   the  huloand  and  his   heirs   without  confiderationy 
tvhich  fiioiild  rcfult  to  the  ufe  of.  the  grantor  ;   \m\  this 
being  a  conveyance  for  natural  love  and»affefl ion,  and 
the  intent  of  the  gran  tor.  clearly  appearing,  it  will  not 
refult,  but  may  be  confidered  by  the  Cotirt  as  i  covenant 
to  ftand  feifcd  to  the  ufe  of  the  hufband   and  wife  and 
their  heirs. — Buller,  Juftict.     1  dbubt  whether  wc  can 
take  notice  of  the  faft  ilated,  that  no  money  was  paid : 
to  admit  evidence  againft  the  receipt  might  be  dangerous 
to  many  titles.     Mr.  Bearcroft's  argument  is,  that 
the  habiniinm  (hall  not  controul   the  premifes  \    that    is 
admitted;   and  the  confequence  is,  it  is  a  grant  to  the 
hufband  and  his  heirs,  to  the  ufe  of  tM  hufband  and 
wife.     Rut  it  is  faid,  that  cannot  be,  bccaufe  the  words 
•are  contrary.     1  anfwer,  that  word$5  which  can  have  na 
operation  muil  be  rejefted  to  give  cfFcft  to  the  intent  of 
the  deed.     The  material  q[ueflion  is  on  the  conftrudioil 
of  the  aft,  and  1  am  of  opmion  it  extends  only  to  pecu^ 
niai-y  purchafcs,  and  it  was  fo  confidercd  by  the  Court 
r4•^^.KlrtT,      in  Rex  V,  Marwt>od(a),     I   think   it  does  not  go  to  att 
$  c.  386.        cftatc  in  the  faijiily  <^onveyed  by  one  part  of  the  family 
Ante  p.ige63;«  jq  anQth^r.    Order  confirmed* 
> 

A  gt.«nt  of  a         577,  ^^.v  V,  Iff  habitants  of  WariHnjrtony  EafterTcrm^  26. 

copJiold  with    (^CQ^  2,  I.  Term  Rep,  241.-— Two  jullices  removed  by  art 

VJ^  ift"/*  ^^'^^^  '^^^'^  Brldger,  Am  his  wife,  and  their  fix  children, 

^Lx.^JcIoftL    *''^'"  ^^^  parifh  of  Havant^  in  the  county^f  Southaffifttiny 

/4i/%  rem,      to  the  parifh  of /^arW/V/^/tf^,  in  the  laid  county.     Thb 

>?  apurchafc     felfions,  on  appeal,  confinncd  tlic  laid  order,  and  ftatcd 

^''^'*'"^9- <?«•'•  the  following  cafe;  H^iiUam  Bridget;  father  of  the  pauper 

^\7n  •  «•        jy^^^  Bridger,  about  die  year  1736  cam^  :4nto  the  parifix 

ii£  Hav/mt  with  a  certificate  from  the  parifh   of  If^or- 

blmnon^  acknowledging  him  and  his  family  to  be  fettled 

in  the  faid  parifh  of  H^ai^hlin^t^H'     On  the  20th  of  Oc- 

fohey  1748,   John  Mcody^  Efq,  the  lord  of  the    fnanot 

o(  Havani^  at  a  court-baron  held  foufthe  laid  manor,  by 

copy  of  court-roll  granted  to  the  faid  ff^illiam  Bridgef^ 

^nd  his  heirs,  one  parcel  of  .the  wafte  ground  called  tht 

Gravel  Ph^  lying  and  being  at  the  north  fide  of  the  eafk 

town  end  of  Havant^  which  faid-parcel  of  ground  was  parcel 

^f  the  faid  manor  and  witliin  the  parifh  of  Havant^  and 

which  did  not  appear  to  thi»  court  ever  to  have  beeft 

granted  by  copy  of  court-roll  befoi*  the  laid  30th  cf 

O^iobcr   1748.     The  faid  IVilUam  Bridger^  by  virtue  of 

fj^xe  (aid  grant>  cn^rc(J  ojx  ttic-faid  parcel  of  grouud,  an^ 
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built  alioufe  thereon,  and  lived  therein  for  fevcral  years      R*»  *• 
after  as  the  owner  tliereof.     On  the  12th  of  November  ^^^^*^^^J* 
1751,  he  borrowed  of  Mary  Roper  the  Turn  of  lool.  and     aii,iH«T«M 
for  fecuring  the  fame,  at  a  courttbaron  held  on  that  day^ 
for  the  faid  manor,  furrendered  the  fame  premifes  into 
the  bands  of  the  lord,  aa  by  the  faid  furrender  appears. 
Th^  faid  furrender  was,  on  the  4th  of  October  1752,  pre- 
feiited  in  dqe  manner  at  another  court,  as  appears  by  the 

S)iefentmcnt  thereof.     On  the  24th  oi  O^ober  1754,  the 
aid  Mary  Roper  was,  in  purfuancc  of  tlie  faid  f arrender, 
and  in  confequence  of  the  mortgage  money  not  being 

5 aid,  admitted  to  the  fame  premifes.  On  the  13th  of 
W  1763,  (he  fold  her  intercft  :q  John  Hammond^  who 
was  thereupon  admitted ;  and  after  the  death  of  the  faid 
tFiliiam  BridgcTj  his  heir  at  law  fold  his  equity  of  re- 
demption to  the  faid  John  Hammond  for  20I.  17s.  and 
furrendered  the  fame  accordingly  ;  and  the  faid  John 
Hammond  was  admitted.  That  it  appeared  to  this  court, 
that  for  many  years  before  the  death  of  the  faid  Joht^  * 

Moody ^  who  oied  in  the  year  1764,  the  faid  John  Moody 
was  ufed  to  grant  parcels  of  the  walle  of  the  faid  manor 
for  fmsill  pecuniary  coniiderations  ;  and  that  a  Mr.New^ 
la/idj  who  was  called  as  a  witnefs  on  the  part  of  the  ap* 
pellants,  to  produce  the  court-rolls  of  the  manor  of 
Havanly  of  which  manor  he  is  fteward,  never  knew  tlie 
iaid  John  Moody  to  make  any  fuch  grant  without  a  pe- 
cuniary confideration.    And  it  further  appeared  to  this 
^ourt,  that  the  faid  Mr.  Nev:land  for  fome  years  before^ 
and  till  the  years  1743  or  1744.9  was  clerk  to  the  faid 
John  Moody  (who  was  an  attorney) ;  and  that  the  faid 
Mr.  Newland^  in  1763,  became  fteward  to  the  faid  John 
Moody  for  the  faid  m^nor  of  Movant^  and  continued  fo 
to  be  til}  the  faid  John  Moody* s  death  :  that  the  value  of 
the  faid  piece  of  ground  at  the  time  of  the  faid  grant 
did  not  exceed  thirty  or  forty  fhillings ;  that  at  tlie  timo 
of  the  faid  grant,  the  faid  If^Uliam  JSriJger  was  a  very 
poor  and  indigent  man,  living  in  the  faid  parifli  of  Ha- 
t;ant.  And  it  aHb  appealed  to  tlie  court,  by  the  infpeftion 
of  the  cpurt-books  of  the  faid  manor,  th^^t  it  is  not  cuf- 
tomary  to  exprefs,  in  the  furrenders  or  ^diniflions  of  anjt 
tenant  of  the  manor  therein,  the  coniiden^tiop  for  grant- 
ing the  fame ;  and  no.  evidence  whatever  was  given,  whe- 
ther any  pecuniary  confideration  waa  given  for  the  fai<i^ 
grant,  or  whether  the  faid  grant  ws^  voluntary,  and 
without  a  pecuniary  coniideration.     It  was  agreed  by 
the  counfcl  for  the  appellants  and  refpondents,  that  oix 
the  argument  of  this  cafe  iii  the  court  of  king's  bench^^ 
«op^s  of  tha  iiixer^J  grants,  furrenders^  aud  admiflions^ 

contaii\\n|j 
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Rtx  9*  containing  alfo  the  entries  on  the  margin  of  the  feveral 
Iit»Asi  1  Ah T»  court  books^  aiiid  oppoiitc  to  fuch  grants,  furrcnders^ 
0P  \\  AH-  j.j^j  admiffions,  iTiould  be  produced.  In  confequence  of 
p^i:i&7^p.  the  above  agreement,  fevcial  copies  of  the  court-roll  were 
now  read  in  court,  by  one  of  which  it  appeared,  that 
If^dliam  Bridgn  was  admitted  in  the  year  1748,  on  the 
lord*s  grant,  to  one  parcel  of  land  called  the  Gravel-land^ 
*  and  in  the  copy  of  his  admillion  were  thei'e  words,  **fine 
**  one  fhiIling,henot  one  lhilling,quit-rent  one  (hilling  j" 
and  in  the  margin  of  all  the  copies  was  inferred,  *^  fine 
one  fliilling.*' — Willes,  Jujiice.  Great  latitude  has 
been  taken  in  arguing  this  queftion,  though  it  lies  in  a 
very  nairow  corapafs  ;  for  it  is  merely  this,  Whether  by 
any  thing  that  has  happened  the  pariln  of /f^jri/rVfj^/wi can 
get  rid  of  this  certificate  ?  If  not>  it  ftilj  continues  in 
Force.  Then  the  queilion  is,  Whether  this  grant,  fo 
made  by  the  lord  of  the  manor  to  the  pauper's  father^ 
was  a  voluntary  gra)U^  or  was  made  for  a  valuable  ati" 
^  fidcraihnf  Notwithilanding  what  h^s  been  laid,  I 
think  the  proof  lies  on  the  appeUants  to  (hew  that  this 
was  a  voluntary  grant,  llie  parifh  who  granted  muft 
ret  rid  of  the  certificate  ;  and  if  that  can  only  be  done 
>y  prcfumption,  it  muft  ftand  good^  for  we  cannot  pre- 
fume  one  way  or  the  other.  But  fuppofing  the  Court 
^ould  piefume  cither  way, '  it  would  be  that  this  was  a 
purchafc.  The  cafe  ftates  a  grant  by  the  lord  of  the 
Oianor,  of  a  fmall  parcel  of  wafte :  however  fmall  the 
confideration  might  be,  I  (hould  ft  ill  hold  it  a  purchafc, 
for  the  fmallncis  of  the  confideration  is  innnateriaL 
V^iom  all  tiie  fads  ftated  in  this  cafe,  it  appears  that  this 
grant  was  made  for  a  fmall  pecuniary  confideration  ; 
then  it  is  not  a  voluntary  grant,  and  it  being  a  pur« 
chafe  under  30I.  it  does  not  give  a  fettlement  fince  the 
ftatute  of  9.  Geo.  i.  c.  7.  Suppofing  it  to  be  true,  as  con- 
tended, that  the  fine  is  a  fee  for  alienation,  at  all  events 
that  is  no  anfwer  to  the  heriot  and  rent  refcrved,  for  if 
a  perfon  meant  to  make  a  free  gift,  he  would  not  rcfen'c 
<l  heriot  or  rent ;  but  both  arc  here  referved.  Another 
point  has  been  made  on  the  validity  of  this  grant,  be* 
caufe  it  is  faid  that  the  land  was  not  demifed  by  copy 
before ;  but  it  \%  not  exprefsly  ftat^,  that  the  land  was 
not  fo  granted  before  that  time,  and  the  feffions  hive 
ftated  that  this  gmnt  by  copy  was  made  fo  long  ago  as 
the  year  1748,  under  which  the  grantee  cnt  rqd^  and 
built  a  houfc,  and  (pent  lOoL  At  all  events  the  ob- 
jcoiou  is  got  rid  of,  by  fayingi  that  howtvcr  defeftive 
f.:ch  a  grant  might  originally  iiave  lieen,  yet  as  there  has 
t*-:?;*  fo  long  a  j^oCeiHon  unc|^i  it^  tlia,l  js  si.ftrong  pre* 
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l\imption  that  it  was  good. — Abshurst^  Jujikei     l(  \t      Rkx». 
Were  ncccflary  to  give  any  opinion  upon  tlie  point,  whc-^*"*»'J*''" 
tlier,  fuppofinj  this  to  be  a  voluntary, grant,  the  party     ^^  ^*«- 
would  gaia  a  fettlement,  I  Ihould  have  wiihed  the  matter 
to  have  undergone  further  difcuffion.     It  fcenis  extra- 
ordinary, that  in  the  teeth  of  an  a£t  of  parliament  this 
matter  mould  have  been  taken  for  granted.  Nothing  can 
be  (Ironger  than  thq  words  of  the  certificate  2L&.{a)^  which  ^^i  see  port* 
fays,  •*  Whereas  fome  doubts  liave  arifen  upon  the  con-  title  «  Cc 
**  flruAion  of  the  faid  aft"  (meaning  the  8.  &  9.  IJ^iJLg**'  ncArm,' 
c.  30. ),  **  by  w hat  a£ls  any  perfon  coming  to  inhabit  or 
**  refide  within  any  parifh,  by  virtue  of  any  certificate, 
**  niay  procure  a  legal  fettlement  in  fuch  parilh,  &c. 
"  Be  it  enaftcd,  &c.  That  no  perfon  or  perfons  what- 
•'  focver,  who  fliall  come  into  any  parifh  by  any  fuck 
"  certificate  as  aforefaid,  lliall  be  adjudged  by  any  aA 
•*  whatfoever  to  have  procured  a  legal  fettlement  in  fucli 
*'  pariA,  unlefs  he  or  they  (hall  really  and  Una  fide  take 
**  a  leale  of  a  tenement  ot  the  value  of  loi.  or  Ihall  cxc- 
**  cute  fome  annual  office  in  fuch  parilh,  being  legally 
**  placed  in  fuch  office."     It  is  Angular  that  a  prafiice 
Ihould  have  prevailed  in  oppofition  to  this  vl&,  of  parha- 
ment,  when  tlie  words  are  fo  flrong.    But  we  are  not 
under  the  ncceffity  of  deciding  that  pomt ;  for  a  certi- 
ficate being  once  given,  it  is  necedary  for  the  pariA  who 
wiih  to  get  rid  of  it  to  Ihew  fome  matter  in  difcharge 
thereof.     They  ought  then  to  have  ilicwn  that  this  was 
a  voluntary  grant,  and  it  did  not  lie  upon  the  other  fide 
to  have  proved  that  this  was  a  grant  for  a  valuable  con- 
fideration  :  whoever  wants  to  fet  alide  that  which  has 
•  once  exifted,  mufl  fhew  fomdthing  which  deftro)s  it. 
But  how  does  this  cafe  ftand  ?     Suppofing  it  was  neccf- 
fary  to  have  been  proved  on  the  part  of  the  refpondents, 
1  think  there  does  appear  fufficieiit  in  this  caic  to  (hew 
that  it  was  a  purchai'e.     A  purchafe  is  the  acquifition  of 
fonriething  for  an  eqaivalent.     It  is  a  quid  pro  quo.     If 
there  is  a  valuable  confideration,  it  is  a  purchafe  in  tJie 
legal  fenfe  ;  and  it  makes  no  difference  whether  it  comes 
in  the  form  of  a  prcfent  payment,  or  in  any  other  way. 
Here  there  appears  to  be  a  quid  pro  quoy  from  the  llare  of 
the  cafe,  and  from  fiie  entries  in  the  lord's  court,  which 
have  been  read  :    for  there  was  a  fijie  paid  upon  ad- 
miflion,  and  there  was  a  valuable  refervation  of  a  heriot 
and  rent,  and  that  is  a  fufficicnt  foundation  for  a  pur- 
chafe; and  there  having  been  a  confidcration,  it  ca:inot 
be  called  a  voluntary  gitt. — BixtLER,  Jujlke,     I  ref^rve 
to  myfelf  the  confidcration  of  the  queiHon,  whatefFed  a  . 
yoluntary  gift  would  have  on  a  certiflcatc-perfon  as  to 

the 
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Kkjt  v.       the  giving  of  a  fettlemcnt.     I  agree  that  under  the  aft  of 
^'or  *wAV*  ^^^  (^Geo.  t.  c.  7.  the  word  '^purchafe''  has  not  the  &mc 
»a!iii«toii*   cxteiiiive  fcnfe  as  is  generally  annexed  to  it.     But  no 
cafe  has  been  cited  at  the  bar,  whert  a  certificate  bai 
been  difchargcd  by  a  voluntary  gift     1  am  aware  of  tlic 
C«)Biirr»S.C.  cafe  of  Rex  v.  Ingleton  [a) ^  but  that  was  not  aigued  ;  it 
5^  Was  given  up  Under  the  idea  that  it  was  governed  by  Rtx 

,  V.  Marwod^  which  was  not  the  cafe  of  a  certificated 
man.  But  the  preftnt  cafe  is  very  clear.  The  firft 
qoeftion  is^  On  whom  the  onus  probatidi  lies  ?  It  has 
been  faid  herc»  that  it  was  the  duty  of  the  refpondents 
to  make  out  their  cafe ;  but  I  think  it  was  incumbent  ott 
the  appellants  to  have  fatisfied  the  fcflions  that  diis  was 
SI  voluntary  grant,  and  thcj,  tiot  having  done  fo,  cannot 
now  impeach  the  order;  for  if  it  docs  not  appear  on  the 
fece  of  it  to  be  wrong,  the  Court  muft  take  for  granted  that 
it  is  right.  Then  can  the  appellants  fay  that  the  order 
of  fcflions,  on  the  face  of  it,  is  wrong  ?  If  not,  We  muft 
confirm  it.  This  cafe  is  not  altogether  fo  corrcftly 
ftated  as  it  ought  to  have  been.  It  is  the  duty  of  the 
fcflions  to  find  all  the  fa£l$,  and  not  leave  it  to  us  to 
infer  them  from  the  evidence.  They  ought  to  have 
ftated,  whether  this  was  a  gift,  or  a  purchafe.  However, 
that  would  only  be  a  reafon  for  fending  the  cafe  back  to 
them  to  be  re-rated,  and  we  already  fee  enough  to  con- 
vince us  of  what  their  opinion  was  ;  for  they  have  found 
that  the  certificate  ftill  remains,  by  confirming  the  ori- 
ginal order)  and  they  have  ftated  many  fafts,  front 
whence,  if  i  were  at  liberty  fo  to  do,  I  ihould  draw  the 
.  fame  conclufion  that  they  have  done.-*— Boti(i  orders  af- 
firmed (b)^ 


A  wofnati,bn 
her  marriage 
With  a  copy* 
holder  of  a  ma- 
ftor,  where  the 
Widow  I  are  in- 
titled  to    fru 

rrife,     ihould 
n  condition  of 
of.  the  hufband 
^retciemsnc  by 


5*f 8.  Rex  V*  Inhabitants  ofLopcn^  Trinity  Terniy  28.  Geo.  J* 
2.  Term  Rep.  577.— -7<?^«  Giffori  and  his  four  brothers, 
children  oi  Thomas  GiffordhXtXy  deceafed,  were  removed 
from  South  Petherton  to  Lopen^  Doth  in  the  bounty  of  So^ 
merfet.    On  appeal,  the  femons  confirmed  that  order,  lubt 

bcnchf  gave  a  bond  that  the  fon  of  her  intended  hufband,  by  a  fortncr 
have  pr»itr(!ion  of  part  of  the  eopyho^d  eAate  after  the  death  of  her  hufband, 
his  repairing  the  part  of  the  hoafe  referred  for  heri  and  after  the  deatli 
delivered  up  the  pofllfl^on  to  the  f6h  according  <b  the  bond ;  the  fon  saiof 
forty  days  refldenCe  on  this  edate. 

{h)  In  the  cafe  of  Rex  %».  Cold  <'  hoHef)  t«  bewtthin  the  9.  kto* 

Afhton,  Burr.  S.  C.  450.  which  was  **  H^tii,  -j,  c.  ii.  for  it  ^oaM  be  a 

hot   menttoneri  upon  this  o'rcafieni  **  very  hard  thing  to  remove  a  mail 

Lord  Mati^ field"!  opinion  upon  the  '*  from  his  own  eflate.      Ahd  the 

coAflru^ioo  of  the  certificate-aA,  is  *'  rule  holds  as  wdl  in  the  cafe  nfa 

very  flrongs  *'  An  eftate  of  a  man*$  **  ttrti/ifmit.  perfid,  as  in  aiiy  othef 

**  own,  from  which  he  cannot  here-  **  cafe,  Ihat  no  man  ought  to  b6 

*'  moved,  ha»  been,  by  conAru£^ion,  *'  removed   from  bis  own  property 

'*  (a(^  a  very  reafoDabk  one  too)  *<  and  efUie." 
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jeft  to  the  opinion  of  this  court  on  the  following'  cafe :       J^*x  ^. 
S/imue/DameX  the  grandfather  of  Sufonna  wife  oiTboma^  Issabitaicti 
Giffirdy  and  great-grandfather  of  the  prefcnt  paupers,    *^        **"* 
being  feifed  for  the  term  o^  hi^  own  life  of  a  copyhold 
eftate  at  Sauih  Ptthertony  as  recited  in  the  bond  annexed, 
which  faid  prcmifes  were  fubjeft  by  the  cuftom  of  the 
manor  to  a  widow's  free  bench,  married  Mary  Tucker^ 
who  prcvioxis  to  the  marriage  entered  into  the  faid  bond* 
About  iive  years  afterwards  Samuel  Daniel  died,  leaving 
the  faid  Afary  his  widow,  who  gave  up  the  poileffion  of 
the  faidpremifes  to  Thomas  Gtjford  and  his  wife  Sufannay 
who  were  at  that  time  parilhioners  legally  fettled  in  the 
pariih  of  Lopen^  according  to  the  ilipulations  contained 
m  the  faid  bond,  who  continycd  therein  until  the  time 
of  their  deaths.     Thgmas  Gifford^  who  furvived  Sufanna^ 
and  who  died  in  the  year  1784,  by  his  will  devifed  \\\& 
did  premifes  to  truftecs  to  be  fold  for  the  payment  of  his 
debts,  and  to  divide  the  furplus  amongft  his  children  the 
prefent  paupers.      The  prertiifes  were  afterwards  fold 
according  to  the  direftions  and  for  the  purpofcs  mentioned 
in  the  will.     Mary  Daniel  is  ftill  living  and  a  widow. 
The  bond,  referred  to  in  the  cafe,  was  given  by  Mary 
Tucker  to  Thomas  Gifford  in  loOl.  in  the  year  1768.    The 
condition  recited,  that  Samuel  Darael  was  feifed  of  and 
i«terefl:ed  in  t!ie  premifes  in  gueftion  for  his  life,  accor- 
ding to  the  cuftom  of  the  manor ;  it  recited  the  intended 
marriage  between  Samuel  Daniel  and  Alary  Tucker ;  and 
that  Alary  Tucker^  in  cafe  the  marriage  took  effcft,"and 
ihe  happened  to  furvive  Samuel Dardel  (be  dying  feifed  o^ 
the  premifes^  would  be  entitled  to  her  free  bench ;  and 
that  Aiary  Tucker  had  agreed,  in  cafe  ftie  fhould  become 
entitled,  that  flie  would  permit  and  fufFcr  Thomas  Gifford 
and  Sufanna  his  wife  fgrand-daughter  of  Samuel  Daniel)^ 
their  executors,  &c.  to  hold  and  enjoy,  and  for  their  own 
benefit  to  receive  and  take,  tl>c  rents,  ilfues,  and  proitta 
of  all  the  faid  copyhold  premifes  (except  the  weft  end  of 
the  dwelling-houfe,  confifting  of  two  grouiKl  rooms  and 
one  chamber  over  the  fame,  which  Mary  Tucker  referved 
to  lier  own  ufe,  and  alfo  except  34  gallons  of  cyder  to  be 
made  at  the  cxpenCe  of  Thomas  Gifford  and  Sufawia  his 
wife  yearly  of  the  fruit  growing  in  the  orchard,  and  in 
Cafe  of  failure  of  apples  fufficient  for  tha^purpofe  in  any 
one  year,  then  except  one  full  hogfhead  of  cvder  in  tlie 
fucceeding  year  for  the  ufe  and  benefit  of  Mary  Tucke?r 
ts  long  as  Ihe  remained  a  widow), provided  that  tl>e  faid 
Thomas  Gifford  and  Sufanna  his  wife,  their  executors,  &c. 
did  and  fhould,  from  time  to  time,  when  and  as  often  as 
occafton  ihould  require,  repair  the  roof  df  tlic  weft  end  *t( 

:the 
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R»x  V.       the  dwdllng-houfc,  a-nd  kcq)  the  fame  end  habititle  by 
^'VlJ/"^*  the  faid  AU.y  ^uatr,  and  alio  within  one  month  next 
after  the  deatii  of  her  faid  intended  huiband,  furnifli  her 
with  a  bedilead,  one  table,  and  an  iron  pot ;  and  that  the 
faid  Afary  7ucktr  had  alfo  agreed,  that,  in  cafe  (he  Ihould 
marry  again,  whereby  the  f»id  Thomas  (JfffordvLwd  Sujantm 
his  wife  would  be  deprived  of  the  preniilcs  and  of  all  in- 
tereft  therein,  flie  the  faid  Alarj  Tucker  would  pay  unto 
Thomas  Giffotd^  his  executors,  &c,  the  funi  of  60L  within 
'    One  month  next  after  fucb  fecond  marriage.     And  the 
bond  was  conditioned  for  the  performance  of  theft  articles. 
.    ^ — BuLtER>  7«A^''*     The  firft  queftion  is,  W^ietherthia 
'is  a  voluffiary  bond  F   as  to  which,  it  is  fuifici.cnt  to  fay, 
that  it  v»'as  made  in  confi4fratiGn  ef  marriage.     There- 
fore it  was  not  a  voluntary  bond  ;  and  it  will  bind  all   - 
parties  concerned  in  it.    The  pcrfon  whom  the  obligor 
married  was  feifed  of  this  eftate,  and  might  have  difpofed 
of  it  in  his  life-lime  as  he  pleafed.    The  bond  was  exe- 
cuted by  the  widow  in  coniideration  of  marriage;  fhc 
has  referved  to  herfelf  a  benefit  by  it;  for  the  part  of  the 
houfe  in  which  (he  was  to  refide,  was  to  be  kept  in  re* 
pair  for  her ;  the  father  and  mother  of  tlie  paupers  were 
to  provide  her  with  furniture ;  and  they  were  to  make  a 
certain  Quantity  of  cyder  for  her  annually ;  therefore  iho 
muftbeDoundoyit*    The  next  point  to  be  confidered 
IS,  whether  in  tthis  cafe  a  court  of  equity  would  have 
decreed  afpecific  performance;  and  it  not,  what  efFcft 
this  inflrument  would  have  had.    It  is  very  much  in  the 
difcretion  of  a  court^of  equity,  whether  they  will  compel 
a  fpccific  performance  or  not :  if  the  contraA  be  unr^a- 
fonable  or  unequal,  they  will  not  affift  the  party  feeking 
relief^  but  caufe  him  to  purfue  his  remedy  at  law.    But 
this  is  an  inilrument  obligatory  at  law ;  and  therefore  it 
is  unneceiPary  toconfider  whether  a  court  of  equity  would 
or  would  not  have  decreed  a  fpeciiic  performance  of  the 
contract ;  though  I  fee  no  reafon  why  they  would  not 
have  ordered  it  to  be  carried  into  execution.     It  is  ma-^ 
terial  too  to  confider  that  in  this  cafe  the  hulband  might 
have  defeated  the  widow's  claim,  if  he  had  chofen :  for 
if  he  did  not  die  feifed,  file  would  not  have  been  entitled 
to  her  free-bench.     '1  hen  we  muft  take  it  that  he  held 
the  eftate  till  hi^  death  on  the  faith  that  the  widow  would 
afterwards  deliver  up  the  poflcffion  to  the  father  and 
mother  of  the  paupers.    Therefore  under  thefe  circum- 
ftances  the  parties  to  be  benefited  by  the  bond  would  b« 
entitled  to  a  fpecific  performance  of  the  contrad.     But 
there  h  another  circumftance  in  the  cafe  f^ill  aioce  deci« 
£ve ;  the  widow  hcrfelf  was  fo  fatisfied  that  ilie  was  bound 

by 
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ISy  the  bond,  that  on  the  de^th  of  herhufband  fhc  aftually     Rex  f. 

deJivercd  up  the polleffion according  to  hercontraft :  and  ^''«a»i  tanti 

firom  that  time  till  the  year  1768  the  pauper's  father  con-    ^'  A^>f  m. 

tinned  in  pofleflion  under  the  idea  that  he  was  entitled 

under  the  Dond.     This  man  then  fo  in  poflcflioh  had  a 

food  title  againft  all  the  world  but  the  widow;  nay  the 

Widow  herfelf  was  fo  far  bound  by  the  bond,  that  fhe 

could  not  have  recovered  in  ejeftmcnt*     So  thait  he  had 

riot  only  an  equitable  title,  but  he  bad  alfo  the  poifcllion  ; 

and  no  perfon  could  liave  recovered  the  eftate  from  him* 

**-<3JlioiB,  Juftiat  declared  himfelf  of  the  fame  opinion* 

579.    Rex  V*  TnhabitanU  bf  Ofihurch^   ttiUty  Term^  ^A  halb^hd  iWa/ 
^  Gco^x.  3.  Tefm  Rep.  1 14.— 7.  ffeft,  the  father  of  the  s*^"  ^  ^'^^  ' 
pauper  H.  J^eJ!^  in  January  1 765,  and  for  the  two  next  ^^^l^^^ 
following  years,  rented  and  refided  upon  a  tenement  of'vcft^jin  n^r? 
lool.  a-yeat  in  Ofchureh^  artd  was  fettled  there.     In  tee«  for  the 
January  1767^  the  wife  of  J.  fVeJi^  who  was  niothcr  of  f«p»»"»tcufcol 
H.  /iTe:^  the  pijtipcr,  died  \  and  in  June  1767  J.  IVeJi  mar-  '*^«  ^^f" 
Hed  again  witli  one  Jane  Lockley^  with  whom  he  livtd  in 
Offchurch  until  the  year  1770,  when  they  both  went  to, 
ftHd  reiided  at,  Southam  in  the  faid  county  for  three  years, 
without  doing  any  a6t  to  gain  a  fettlement  there.    In 
1774  they  removed  to  Ladbroke  in  the  faid  County^  to  a 
,    houft  there  held  under  the  following  title   (the  cafe 
then  ftnted  that  this  houfe  was  vefted  by  a  fettlement  in 
ttuftces  to  the  feparate  ufe  of  the  wife  j  with  the  ufual 
daufe  that  her  receipt  Ihould  be  a  difchargc  to  the  truf- 
tees  for  the  rents  and  profits ;  and  that  the  rents  Ihould 
not  be  fubjeft  to  the  huftand^s  debts,  &c.)     fFeJi  and 
his  wife  lived  in  the  houfe  from  1773  to  the  prefent 
time^    The  paupef  //.  Weft  was  born  in  Offchurch  in 
January  X765,  and  refided  there  with  his  father  until 
17/0.     On  his  father's  leaving  Offchurch^  the  pauper  was 
.  left  with  one  R.  F.  Leefon  at  Offchurch j  to  be  taken  care 
of,  his'  father  payings,  for  his  lodging  and  board.     The 
pauper  continiied  at  Leefons  at  offchurch  for  two  years, 
axid  then  went  to,  and  refided  with,  his  uncle,  H*  Haddon^ 
who  alfo  lived  at  Offchurch^  and  continued  to  refide  witli 
his  faid  uncle  for  about  two  years;  during  the  whole  of 
which  time  his  uncle  provided  him  with  board,  cloaths^ 
lodging,  and  pocket-mone^,  and  he  worktd  with  his 
uncle  Haddcn ;  but  he  received  no  wages,  and  Was  not 
hired  as  a  fervant.    At  the  end  of  two  years  the  pauper 
went  to  his  father's  at  Ladbroke  and  ilaid  there  a  Week, 
and  tlien  went  to  refide  with  another  uncle,  ffl/liam  Sal^ 
'  mtn  of  Wefton^  with  whoxti'  he  lived  fi^  years  as  jie  had 
VoLi  Ii«  U  II'  door 
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Rix  V.       done  at  his  uncle  HaddorCs  \  his  uncle '  Salmon  proyidin|^ 
^"''^"^^'''•him  with  board,  cloaths,  lodging,  and  pocket-moneys 
Vbu/cm.     '^^  working  for  his  uncle  Salmon^  without  having  been 
hired  as  a  iervant,  or  receiving  any  v^ages.    On  leaving 
his  uncle  Salmon^  he  went  and  lived  three  weeks  with  his 
father  at  Ladbroke^    I'he  pauper  has  never  done  any  aft. 
to  gain  a  fettlemcnt. — Lord  Kenyon,  Chief  Jujtice.  Two" 
queftions  arife  in  this  cafe :  and  the  firft  which  I  fhall 
coniider  is,  Whether  the  fon  continued  to  be  part  of  his 
father's  family  during  the  time  his  father  reiided  at  Li^d-, 
brokey  fo  as  to  be  intitled  to  the  benefit  of  his  father's 
lettlement.    This  is  the  weakeft  cafe  of  emancipation 
that  was  .ever  attempted  to  be  made  out.    When  the  fa- 
ther left  the  p^rifti  oi  Offchurchy  the  fon  was  only  five 
years  old  ;  now  it  cannot  be  pretended  that  at  that  time 
he  was  emancipated,  and  yet  he  then  ceal'ed  to  refitie  in 
his  father's  family.   It  is  alfo  dated,  that  about  two  years 
afterwards,  when  he  was  about  feven  or  eight  years  old, 
and  paft  tlie  age  of  a  nuife-cbild,  he  went  to  live  with  - 
his  uncle  Haddon*     Then  was  he  emancipated  at  that, 
time  ?    Ordinarily  fpeaking,  one  of  thefe  things  muft  • 
happen  before  the  fon  can  be  faid  to  be  emancipated.} 
either  he  muft  have  obtained  a  fettlement  for  himfelf,.0r 
have  become  the  head  of  a  family,  or  at  moft  he  xnuft 
have  arrived  at  tliat  age  when  he  may  fet  up  in  the  world 
for  himfelf.     But  here  the  fon  does  not  fall  within  either 
of  thofe  defcriptions :  no  time  can  be  ftated  wiien  the 
emancipation  may  be  faid  to  have  commenced.  For  when 
he  went  to  live  with  his  uncle  Haddort^  he  was  only  eight 
years  old  at  the  moft ;  and  he  could  gain  no  fettlement 
cither  by  living  witli  that  uncle,  or  his  other  uncle  &/- 
mon^  as  a  fervant,  becaufe  the  cafe  ftates  that  he  was  not 
hired  as  a  fervant  by  either  ofthera.     Now  during  ail 
this  time  the  father  had  a  right  to  the  cuilody  of  tlie  fon, 
and  might  have  obtained  him  by  habeas  corpus  \  for  the 
parental  care  was  not  then  done  awa^.    It  is  not  ncccf- 
fary  in  thefe  cafes  of  derivative  fettlemcnts  tliat  the  child 
fhould  remove  with  the  fatlier  from  place  to  place,  for 
the  fettlement  of  the  father  will  be  communicated  to  tlie 

* 

child.  Othcrwife  children,  who  are.jent  out  into  the 
world  for  education,  and  are  of  courfe  feparated  for  a 
timefcom  the  father,  might  lofe.the  benefit  of  their  fa- 
ther's fettlement,  and  when  they  were  about  to  return 
home  would  find  themfelves  excluded  from  parental  care, 
if  their  parents  had  in  the  mean  time  gait^ed  a  new  fettle* 
ment.  How  long  the  power  of  communicating^  deriva^ 
ti\^  fettkment  may  continue,  it  is  r^^  neceflavy  to  de-  . 
termiifc  \  for  in  tlii^  cafe  itcertainly  remained  longer  than 

till 


siTtLJSMEiyt  BY  ^stATt.  6^9 

till  the  child  was  nine  or  ten  years  old ;  and  that  is  fufE-      R«x  «^. 
cient  for  the  determination  of  this   qiieftion.      Then  'waABiTAK-rt 
Secondly,  It  remains  to  be  confidered, whether  the  fa-      chusick, 
thcr  pained  a  fettlemcnt  in  Ladbrcke  f  and  certainly  the 
^ueftion  has  fome  novelty  in  it.   Whereapeffoncefidesort 
his  own  property,  he  gains  a  fettlemcnt  by  it;  it  having 
been  confidered  as  an  excepted  cafe  out  of  the  afts  of 
parliament.   Lord  MdccUsJi€ld(a)  firft  held,  that  as  a  man  («)  F&Icy  157* 
cannckt  be  difleifed  of  his  freehold^  he  is  irremoveable 
from  it;  and  refiding  forty  days  on  an  cflate  of  his  own 
irremoveably,  and  gaining  a  fettlemcnt,  are  fynonimous 
terms.    That  indeed  does  not  hold  in  all  Ccifes  now ;  for 
by  the  9.  Geo.  i.  c.  7.  a  purchafer  of  an  eflate  for  lefs  than 
30I.  (hail  not  acquirjs  a  fettlemcnt  for  any.  longer  time 
than  he  refides  upon  it.     Then  here,  if  this  had  been  the 
father's  own  eflate,  the  fettlemcnt  would  clearly  have  de- 
volved on  the  fon.     But  it  is  faid,  that  this  is  only  the 
tquUahle  eflate  of  the  wife.     Now  fuppofing  it  had  been 
the  wife's  /egal  cf^zlc^  thehufband  would  have  been  fcifed 
jureuxonSy  and  by  refiding  upon  it  would  haVe  gained  a 
fettlemcnt.     Then,  muft  it  be  a  legal  cftate,  in  order  to 
confer  a  fettlement?    Certainly  not.      That  was  not 
doubted  in  South  Sydenham  1;.  Lamertofiy  or  in  any  of  the 
other  cafes.     The  queflion  in  that  was,  Whether  the 
i^ext  of  kin  without  adminiflration  had  any  eflate  what- 
ever? and  it  was  held  that  he  had  not.    In  Rex  v.  Cold 
-^/owf^),  a  doubt  was  made,  Whether  a  next  of  kin  having  (^j  Poflpagc 
the  fole  riglit  of  adminiflration,  could  not  gain  a  fettle-  686. 
mcnt  without  taking  out  letters  of  adminiflration  ?   That 
fhews  that  an  equitable  eflate  is  fuflScient  to  give  a  fettlc- 
inent.'    And  indeed  this  pofition  is  confirmed  by  many 
other  cafes,  and  there  are  none  inoppofition  to  it.     Then 
it  is  faid  that  this  is  going  flill  farther,  beciufc  this  is  only 
the  equitable  eflate  of  the  wife  ;   and  that  even  the  wire 
herfclf  bad  no  right  to  refide  upon  it  without  the  confent 
of  tlie  truflccs.     But  fhe  might  beyond  all  doubt,  If  fhc 
had  chofen,  have  elefted  to  take  the  e/plees  with  her  own 
hands  ;    and  that  the  truflees  could  not  have  prevented. 
The   objciSiion  then  againfl  the  hufband*s   gaining  a 
fettlement  here  is  too  refined  ;  for  the  wife  had  a  jight 
to  refidc  on  her  property,  and  to  communicate  it  to  the 
hufband.     And  although  there  is  no  cafe  dire£lly  like ,  . 
the  prefent,  yet  the  principles  of  the  decided  cafes  go 
the  length  of  determming  this.  —  Ashhurst,  Jufiicej 
BuLLER,  y«/?/Vr,  and  Grose,  Jujiice^  afTttited. 

^       V  yx  t  ,  580.  Rex 
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A  converanc«        c8o.  Re^  V,  Inhabitants  ofUfton^  Eaflcr  Tcrm^  SQ.  G«f.  J. 
from  a  father     ^^  Yerm  Rep.  25 1 . — John  Henwood^  the  pauper,  originaUy. 

ni  natural  lave  w^^^>  about  twcnty-thrcc  years  ago,  on  a  cottagt  andpre-^ 
mni  aftaiw^    mifes  at  Mortimer  HantSy  which  his  father  had  occapid 
•ndvittnpwndt,  feveral  vcars.  By  indenture  or  deed  of  fcoffmentdatcd  xothof 
^^^1^^''^'^^' Omier^  1^66,  with  livery  of  feifin  indorfed,  and  duly 
l^c/r.^*    *"*  executed,  m  confideration  of  natural  love  and  affe&ion, 
and  of  10/.  to  him  paid  by  the  pauper,  John  Henwood  the 
father  granted,  enfeoffed,  and  confirmed,  the  faid  cottage 
&c.  to  the  pauper  in  fee.     About  tliree  years  and  a  quar- 
ter afterwards,  the  pauper  obtained  from  the  parilh  of  Uf- 
ton  a  certificate  dated  the  ill  of  January  1770,  duly  figncd, 
certified,  and  allowed,  acknowledging  thai  he  and  his  wife 
and  family  were  inhabitants  legally  fettled  in  U/ion»  And 
the  pauper  afterwards  occalionally  received  relief  from 
TJfion  during  his  refidence  in  the  cottage  at  Mortimer.  Tiie 
father  of  the  pauper  lived  with  the  pauper  upon  the  pre- 
mifes  till  his  death,  which  liappened  about  eight  years  ago. 
The  pauper  was  his  eldeft  fon  and  heir  at  law,  and  con- 
tinued to  refide  upon  the  prcmifes  until  the  year  1788. 
The  pauper  by  leafe  and  releafe  dated  i^th  and  i6th  of 
February  1 788,  conveyed  the  fame  premifes  to  JohnStert 
for  50I.  which  fum  appeared  upon  evidence  to  be  a  fatis- 
faftion  for  a  debt  due  for  neccfTaries  provided  by  Stert 
for  the  pauper  and  his  family,  and  for  money  lent.    The 
pauper  being  afterwards  turned  out  of  pofleflion  by  Stert^ 
to  whom  after  tlic  fale  he  had  become  a  tenant,  returned 
to  Ufton^  and  was  removed  to  Mortimer, — Lord  Kenyok, 
Chief  Jujlice,    There  is  nothing  in  either  of  tlic  points 
made  at  the  bar  ;'  the  firfl  of  which  has  been  fettled  thefe 
forty  years,  and  the  other  near  a  century  pail.     In  Rexv. 
{a)  Atitt,pzzt  Garwood  {a)  it  was  contended  that  purchafe  under  the 
632.pl.  562.    9.  Geo.  I.  c.  7.  was  to  beunderftoodascontradiilinguiihed 
(i)  Rex  V.  Sa-  "Om  defccnt ;   as  in  a  former  cafe  {h)  upon  the  fubjcfi. 
bridgewortli.     But  the  Court  exploded  that  idea ;  and  faid,  that  the  Lc- 
Ante,|>agc6a6.  giflaturc  only  intended  to    prevent  perfons  who  made 
P*-  557-  fmall  purchales  for  pecuniary  confideration s  from  gaining 

S?a  Burr.  ^  fettlemcnt ;  but  that  donations  from  a  fatlicr  to  his 
s!  c!  56.  '  child  did  not  come  within  the  ftatute.  Now  in  this  cafe 
we  arc  bound  to  take  notice  that  this  conveyance  veas  in 
confideration  of  natural  love  and  affeftion  as  well  as  lol. 
And  we  cannot  fuppofe  that  lol.  was  the  real  value  of  the 
cflate,  for  there  are  circumflances  in  the  cafe  to  fhewthc 
contrary :  the  cafe  itfelf  flates  that  it  was  afterwards  fold 
for  50I.  Perhaps  the  lol.  was  taken,  bccaufe  the  father 
had  fome  other  child,  upon  whom  he  wifhed  to  beftow 
fomething  arifing  out  of  this  rflatei  ^4  be  took  this 

mode 
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^dde  of  doii^  it    This,  being  a  donation  from  a  father       R vx  f. 
to  a  fdn,  is  clearly  not  a  parchafe  within  the  9.  Geo^  i.  Iw»aittant« 
c;  7.  notwithftanding  part  of  the  confideration  was  in  *^'  Uftok. 
iftonejr*    On  the  other  point  not  the  fmalleft  doubt  can 
beentertained ;  for  though  the  certificate  was  concluiive 
1st  the  time,  it  was  afterwards  done  away  by  the  pauper's 
relidence  on  his   own  property  at  Alortimer.-^- Ash- 
HDitsTy  Ju/tice,  and  Buller,  JufticeCa)^  aflentcd.       (a>  Ahftnt 

581.  Rex  V.  Inbabttants  of  Gather ingtcfiy  Trinity  Term, 

f\  Geo.  3,  3.  Term  Rep.  771.  —  The  pauper  /i^///V7;n  The  mortgagee 
ooktr  gamed  a  fettlement  in  Catherington  prior  to  Mi^  of  feveral  hou- 
ebaolmas  1 789*  by  refiding  upon   a  freehold  eflate  l^-^^*^^^^^^^ 
longing  to  hi^  wife*    The  pauper  was  alfo  entitled  to  ^'r/Z^nf ''" 

*!.  ^       •  -       ,  .  r*     r*     L    1  I     rt  •      •      >-.  *"  ejectment, 

the  edwty  of  redemption  of  a  freehold  elt^^te  in  Compton,  permitted  th« 
confining  of  feveral  dwelling-<houfes,  of  the  annual  value  mortgagor  to 
•f  'S'-  5s.  which  had  been  mortgaged  by  his  father  to  »nh»bitoncof 
ESzabetb  M^ey,  which  mortgage  was  afterwards  aifigned  ^c^uTar^^* ''Ire 
to  one  Aylis.     In  Michaelmas  Term  1788  Ayles  delivered  ^thx^i^^f^t!^ 
declarations  in  ejectment  to  the  pauper  as  landlord^  and  nofetdememb/ 
to  the  feveral  tenants  in  pofiefiion  oi  the  eftate  in  Comp^  ^«ch  refidence^ 
t9n\    and  thereupon  the    tenants    attorned  to   Jyies.^^^"^^^ 
About  Mcbae/mits  1789  the  pauper  alked  perroiffion  of^lx^^*^ 
Mr.  NiwlanJ^  the  agent  and  lolicitor  for  Jyies^  to  inha- 
bit  one  of  the  ho«fes,  part  of  the  mortgaged  eftate,  and 
which  was  then  untenanted,  for  the  putpoje  of  overlooking 
fome  repairs^  which  he  propofed  to  do  upon  th«  eftate 
with  an  intention  to  fell  the  fame,  and  pay  the  mort- 
gage-money.     In  confequence  of  fuch  pcrmiflion  he 
went  into  one  of  the  houfes,  and  inhabited  the  fame  for- 
upwards  of  three  months,  when  he  was  removed  by  the 
prefent  oi;der.     The  pauper  did  not  during  fuch  refidence 
do  any  thing  towards  tlie  repairs  of  any  of  thehoufes,  or 
towards  a  lale  of  the  eftate.    No  agreement  was  made 
between  the  pauper  and  Mr.  New/and  with  refpeA  to 
any  rent  to  be  paid  by  the  pauper  for  fuch  houfe. — Lord 
Kbnvon,  Chief  Juftice.    It  has  been  long  eftablifhedi 
that  an  equitable  title  is  fufficient  to  give  a  fettlement. 
But  in  the  cafe  alluded  to  the  mortgagor  was  in  pofleffion. 
So,  by  the  aft  for  regulating  votes  of  county  eleftions, 
either  the  mortgagor  or  mortgagee  in  pofieflion  may  vote. 
But  in  this  cafe  the  party  haa  neither /mj  in  re  or  ad  rem. 
—Boiler,  7ii/i/ftf.    In  the  cafe  of  Rex  v.  St.  Michael*Sf  .  ^^ 

Ai|Ait  was  faid  that  either  a  mortgagor  or  mortgagee  pi"***  ^^^** 
might  gain  a  fettlement  ^cording  to  clrcum/lances ;  one  of 
thofe  circumftances  is  pojfej/ion:  and  upon  polTelfion  all 
the  qucftions  have  turned. 

U  u  3  582.  Rox 
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If  A.  ftfldiiig  582.  Rex  V,  Inhabitants  of  Eatlngun^  Hilarj  Tirm^ 
onacottageof  ^j.  (,^^,  j  ^.  Term  Rep,  177. — Jacob  Harris  the  pauper, 
hit  own.  gram  ^^^     j    jj|   f^^^^j  ^^  ^^^^^  Norion,  married  tUc  daiigbicr 

relcafc  to  j5.  in  of  o"^  ^«  Mahngs^  who  was  leircd  in  tec  of  a  cottage  m 
fee,  in  confide-  Eatingtonj  in  which  he  refided.  Immediately  upon  bit 
ration  of  36).  marriage  in  178b,  the  pauper  and  his  wife  went  to  refide 
^^^^€€Th^^^'  ^^^^^^  Matinx,s  in  the  cottage;  where  they  refided  for 
«°(hrii  live  in  ^^^^^^  months,  when  they  were  removed  by  an  order  to 
*«  and  occupy  Hooke  Norton,  During  the  time  of  the  pauper's  refi- 
«' the  f-i  J  cot-  dcncc  ntj  Hooke  Norton^  which  was  about  a  year  and  an 
«•  tape  wiih  the  j^alf^jl  j^^   only    fou  of  G.  Malings  died;    upon  which 

Vlt^^Xt'  ^'  ^^<*''''V>  wi^o  was  old  and  infirm,  applied  to  the  pau- 
%i  ihJctofcre  V^^  and  his  wife  to  come  and  live  witli  him  at  £a$ingtiiif. 
«' had  done,  and  and  take  care  of  him ;  and,  in  order  to  induce  him  fo  to 
<*  thcnd.d,  for  do,  agreed  to  convey  the  cottage  to  the  pauper.  Accor*- 
^  ^1^*  k  ^  ^J^gly»  '^y  indentures  of  leafc  and  relcaie,  dated  the  aSth 
mliVder  aftcr^'  ^"^  *9^h  oi  Nove'mbej'  1783,  G.  Ahtings^  in  conlideratioti 
an  e^atc  for  of  36I.  thcrein-mentioned  to  be  paid  by  the  pauper  t0. 
life,  in  ^.  and  Malings^  granted  and  conveyed  the  cottage  to  the  pao* 
the.eforchas  p^^  in  fce.  In  the  releafe  was  the  following  provifo; 
"eTtftdurin'""  '"''^'  *'  Provided  always,  and  it  is  hereby  dccla«d  and 
A\  life, ai  will "  agreed  by  and  between  the faid parties  to  thefeprefents^ 
cnabte  him  to  *'  and  it  IS  their  true  intent  and  meanings  that  it  fhall 
gainafotrifcment<«  and  may  be  lawful  to  and  for  the  faid  C.  Malings  to 

^'^  tte^fta**^*  **  ^*^^*  inhabit,  dwell  in,  and  occupy^  the  Ja'td  ewtage  or 
^  *  **  tenement  with  the  appurtenances  as  be  heretofore  bos  </««, 
**  and  now  does^  fo^^  and  during  the  term  of  Ins  natural  ii/ei 
'*  any-thing  hereinbefore  contained  to  the  contrary 
**  thereof  in  any-wife  notwilhftanding."  No  money 
was  paid  by  the  pauper  to  G.  Malings  at  the  time  of  diQ 
execution  of  the  deed,  as  a  confideration  for  the  pi^r-. 
chafe;  but  the  premifes  v/er^'then  of  the  fuH^ value  of 
gpl.  Immediately  after  the  deed  was  executed,  the  pau- 
per and  his  wife  went  to  refide  at  Eatington  with  G.  Ma* 
lings  at  this  houfe,  fo  conveyed,  and  refided  there  with  him 
till  they  were  removed  by  the  prefent  order,  in  1785  a  mort- 
gage of  the  cottnge  was  executed  by  the  pauper  for  i%hi 
the  whole  of  which  he  received  In  May  1790  a  con- 
veyance of  the  cottage  was  executed  by  the  pauper  an4 
Q.  Malings  to  l^,  Harris  in  fee ;  31!,  part  of  thc.confidc- 
ration -money  were  received  by  the  pauper,  and  the  re- 
maining 3I.  wqrc  paid  to  G.  Molings, — Lord  K^nyok, 
Qh'icfjujtice.  Ihe  materia}  queftion  here  is,  Whether 
by  the  conveyance  by  leafe  and  releafe  an  immediate  cf- 
tate  in  poffcflion  was  vefted  in"  the  relea£ee?  for  it  is  ad- 
njittcd  that,  unlefs  it  conveyed  an  tflate  of  prefent  intc- 
reft,  the  pauper  did  not  gam  a  fettlement  by  refidinj^  ia 
Ba.in^ton,     Ic  has  been  contended,  tliat  the  former  part 

oi 
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of  the  relesife  having  conveyed  a  fee  to  the  pauper,  the  Rex  ©. 
fubfeauent  provifo  is  fo  totally  repugnant  to  it  that  it^*'"^"^^*^^^! 
muft  be  rejeded.  But  an  eftate  for  life  to  one  is  not  ^'  TaLl"*' 
totally  repugnant  to,  but  coniiftent  with,  an  eftate  in 
remainder  to  another.  And  it  cannot  be  contended  that 
ihe  provifo  muft  be  rejedked  becaufe  it  ftands  laft  in  the 
deed,  and  reftrains  the  eftate  before  created  ;  for  in  all 
deeds  of  fettlement,  where  ufes  are  firft  limited,  various 
powers,  exceptions,  and  different  modifications  of  them, 
which  are  to  arife  as  fhifting  ufes,  are  afterwards  intro- 
duced. Then  if  it  be  immaterial  in  what  part  of  the 
deed  the  provifo  is  inferted  (and  indeed  it  is  fo),  the  fair 
conftrudion  of  the  whole  deed,  taken  together,  is,  that 
an  eftate  for  life  was  referved  to  the  father,  and  an  eftate 
in  remainder  granted  to  the  pauper.  If  this  queftion 
had  depended  on  the  firft  words  in  the  provifo,  1  fhould 
have  thought  that  they  would  have  been  fatisfied  by  de- 
termining that  only4a  liberty  to  inhabit  the  cottage  was 
referved  to  the  father :  but  the  word  *•  occupy"  carries 
the  intereft  referved  ftill  farther,  and  Ihews  that  the 
whole  eftate  was  intended  to  be  referved  to  him.  And 
if  we  were  to  go  into  the  fubfequent  tranfa£tion,  it  is 
manifi^ft  that  this  was  the  intention  of  the  parties  ;  for 
the  father  joined  with  the  fon-in-law  in  making  the 
conveyance  in  179O}  which  (hews  that  the  parties  them- 
felves  conceived  that  they  had  a  power  to  convey;  If 
fuch  be  the  conftruAion  of  the  conveyance,  the  eftate  in 
remainder  was  not  come  into  poftefiion  when  the  order 
of  removal  was  made,  and  coniequentiy  the  pauper  had 
not  that  which  was  necelTary  to  confer  on  him  a  fettle- 
ment,  namely,  a  prefent  intereft.  Therefore  it  is  unnc- 
ccflary  to  go  into  the  other  point. — Ashhurst,  Jufticf. 
In  whatever  light  this  cafe  is  confidered,  the  pauper  h^ 
not  fuch  an  intereft  as  intitled  him  to  gain  a  fettlement 
in  Eatington.  If  this  be  coniidered  as  a  purchafe  for  a 
pecuniary  confideration,  it  was  not  of  the  value  of  30L 
after  deducing  the  father's  life-eftate.  But  then  it  was 
contended,  that  this  conveyance  was  made  as  well  in 
confideration  of  blood  and  natural  love  and  affedtion  as 
of  money  ;  and  therefore  that  it  does  not  come  within 
the  ftatute  9.  Geo.  i.  Even  taking  that  to  be  fo,  it  fhews 
what  was  the  intention  of  the  parties,  and  falls  in  with 
the  conft^uAion  put  on  the  deed  by  my  Lord,  that  the 
father  only  conveyed  the  remainder  to  his  fon-in-law 
cxpedlant  on  the  determination  of  his  own  life-eftate. 
The  word  **  occupy'*  in  the  provifo  is  extremely  mate- 
rial to  fiiew  that  the  deed  muft  have  this  operation  ;  for 
it  \%  a  refer vatioQ  of  the  thing  itfelf,  of  the  whole  eftate. 

U  u  4  For 
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Rtx  V.      Yor  z  licence  to  occupy  an  eftate  for  a  particular  time  is 

''^"i*Vf«T'  *  '^^''^  ^^  ^^^  whole  eftate  for  that  tiipc.    Therefore  the 
ToV****   fon-in-law  lud  no  right  to  the  poileflion  of  the  cottago 
during  his  father's  lite,  and  confequently  did  not  gain  a 
Settlement  by  living  there* — Buller,  Ju/ticf.    The  tmr 
teri^I  queftion  is.  Whether,  by  the  tenosof  the  provifof 
the  father  is  to  b^  cQ^iidered  as  having  re&rved  merely 
];he  liberty  to  iiv^  in  the  cottage,  or  s^n  eftate  for  lifer 
and  there  is  no  doubt  but  that  |be  latter  was  in^nded* 
Something  more  w^s  meant  than  a  bare  licence  tp  inbaiv 
bit  or  live  in  th^  houfe,»for  the  word  ^^  Qcpqpy*'  is  added 
to  them  :  and  it  dpes  not  even  reft  there,  tor  Ibefe  aip 
followed  by  pther  word^  '*  as  he  theretofore  has  done» 
f^  and  now  does,  for  life/'    Then  |iow  did  he  occupy 
it  before  ?     He  had  the  whak  before.     If  it  b^  bci^n  in« 
tende4  ^liat  the  £ather-in-law  Should  rcferve  incrdy  % 
jight  to  live  in  the  pottage,  »nd  that  th^  fpn-in^lair 
ihould  alfo  have  the  fame  right  during  the  father *s  lifci 
the  former  wou]4  have  rpferved  4  right  to  inlubbit /«rfi« 
fular  rooms  in  the  hpufe ;    but  he  referved  t/n  wb^h  fo? 
)iis  life.    The  intention  therefore  clearly  was,  that  thft 
fatl)cr-in  law  ihpuld  enjoy  the  eftate  for  nis  life|  and  that 
the  pauper  ftxould  only  take  the  remainder  expeAanI 
tbereoji. — Grose,  Jyftice^  not  being  in  cpu^t  ij?hffi  tbo 
^  wsis  argued,  g^vc  x^o  opinior^, 


JII.  Of  tbi  yulue  of  th$  ifiaU^ 

« 

583.  Sh,  f^auPs  Wglden  v,  Kimpion^  Eqfter  Term^  131% 
Vhe  fvrchifeof  Gr<j.  I.  Foky^  238.rrrrTlicre  was  ^  Special  order  ftated  at 
•  copyhold  ff-  fcfl'.ons :  -^t  purchafcs  a  copyhold  tenement  in  5^  FauPs 
^hihe*fin#  ^tf/^^«,  which,  with  the  fine  ?ind  fees  paid  tp  the  cpurti 
Md  fees  there  aoounted  to  thirty  pounds;  and  it  appeared  by  tb^ 
on.  imounr  to  fame  ofder,  th^t  the  officers  of  the  parifb  of  Kcmpt%n  ha4 
3«i.  jsrufficipnt^jyei)  hJm  forty  fliillings  towiirds  p?iying  his  fine  and 
^.rthepurpo.  jg^^.  therefore  it  was  mfifted  upon  by  Mr.  Filmek, 
^m,  unicft  it  ^^^^^  ^^^  ^^'^^  fraudulent,  an^  not  a  good  purchafc  within 
U  found  to  bt  the  ftatute  of  tlie  9.  Geo  i.  fufficient  to  gain  a  fettleroent^ 
f  fraudulent  --Th£  WHOLE  CouRT  faid,  that  they  could  not  take  no« 
ftHf^Mi^*  lice  of  its  .being  fraudulent,  uplefs  the  juft^c^  l^ad  ^ds 

i\)dge4  it  fo.    Sp  ^e  prdef  was  confirmed. 
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584.    Jf r4f  V.  inhabitants  tf  Benges  in  Hertford/hire^  *«  »c«  of  ""^ 
Trimtyj  Michaelmas,  and  Hilary  femiy  2.  Geo.  t.  2.  SeJlV^'^^'^f?'^   . 

^  r      \  -^  'A'  J  J        *.  151.00  which  a 

Ctf/.  139. —  Two  juiticcs  made  an  order  to  remove  ^^{cnert&HL 
man  from  the  parifll  of  All  Saints,  Hertford,  to  the  parifh  trnement,  and 
i>{  Benges  i  and  upon  appeal  from  thi$  order,  the  feflions  makei  other  iou 
affirmed  the  order  of  two  juftices,  and  ftated  the  matter  provemeott,  fo 
fpecially  in  the  order :— That  C.  the  father  of  this  man  JhJJJ^^^'fSrtht 
porchafed  one  acre  of  freehold  land  in  the  parifh  ofSen^es^  whSc  for  150!, 
and  paid  25I.  for  the  purchafe ;   and  afterwards  eref^cd  is  an  eftate  of 
thereon  a  roeilxiage  for  his  own  habitation,  on  which  he  fufficjcnt  vain* 
bid  out  a  confiderablt  fum  of  money,  and  that  after-  ^  «**■*  •  ****•• 
wards  he  fold  the  houfe  and  acre  of  land  for  150I.  but  "^^^ 
was  never  rated  to  the  taxes  for  the  nine  months  he  lived 
there.     Thcfe  orders     being    removed    by   certiorari^ 
Ma.  CONiNGSBY  moved  to  quafh  them,  becaufe  the 
principal  fum  paid  for  the  purchafe  being  but  25I.  it 
was  not  a  fettlement  within  the  words  of  the  ftatute 
9. Geo.  I.e.  7,  f.  5,  which  enafts,  **  thjit  no  pcrfon  or per- 
•*  fons  fliall  be  deemed  to  acquire  orgain  any  fettlement  in 
**  any  pariifh  or  place  for  or  oy  virtue  of  an  eftate  or  inte- 
♦*  reft  m  any  fuch  parifh  or  place  wheredf  the  confideration 
**  for  fuch  purchafe  doth  not  amount  to  the  fum  of  joL 
**  bona  fide  paid  for  any  longei'  or  further  time  than  luch 
*•'  perfon  or.perfons  fliall  inhabit  in  fuch  eflate,  and  fhaU 
**  then  be  liable  to  be  removed  to  fuch  parifli  or  plac« 
*•  where  fuch  perfon  or  perfons  were  laft  legally  fettled  bc- 
^^  fore  the  faid  purchafe  or  inhabitancy  therein."— Mr, 
Rbbvbs,  cQtttra*     By  laying  out  the  monev  on  the  im- 
provements, be  muft  be  taken  to  be  a  purcnafer  of  a  fuf- 
ficient  intereft  to  gain  a  fettleitient  in  the  parifh  witliia 
tb^  intent  of  the  ftatute.    The  reafon  of  the  thine  fpealcs   ' 
it ;   becaufe  by  his  expence  in  building  the  houie,  he  is 
to  be  conlidered  as  a  purchafer  of  the  improvemenjts. 
But  THE  Court  then  laid,  that  tlie  words  of  the  ftatute 
required  that  the  confideration  bona  fide  muft  be  301,  and 
as  for  the  money  laid  out,  for  any-thing  that  appears  he 
might  borrow  it  all.— Ma.  Lbe,    The  intention  of  the 
ftatute  9,  Geo.  i.  does  not  feem  to  exclude  the  gaining  a 
fettlement  under  13.  &  14.  Car.  1.  in  the  parifh  where 
the  party  was  leccally  fettled  either  as  a  native,  honfliolder, 
Ice.  for  the  fpace  of  forty  days  ;   and  the  afVs  of  parlia- 
ment ^re  In  fome  cafes  reftrlAive  of  the  qualiiications 
made  necefiary  to  gain  a  fettlement.    Yet  therp  happen 
particular  cafes.     The  ftatute  Jac.  z.  c.  17.  requires  no- 
tice in  writing  to  be  given  tq  the  churchwardens  and 
overfecrs  of  their  place  of  abode,  &c.  before  they  fhal^ 
gain  a  (ettlement;   and  yet  it  is  not  neceflary  for  hire<^ 
^rv^tS  coding  into  a  parifh  to  give  f^ch  notice.    By 
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Rfxv.       the  ftatute  3.  &  4.  Will,  ti  Mary,  c.  11.  it  is  enaAsdi 
^''"r*!^^^^'  '*  If  any  unmarried  pcrfon,  not  having  child  or  children, 
*Heat*^o  *D*-'^  **  ^  lawfully  hired  fora  year,  fuch  fervicefhall  be  deemed 
.  »Mi&£.      '*  a  good  fcttlement.'*    Now,  though  this  aft  excludes 
fuch  a  hired  perfon  the  benefit  of  iettlement  who  has  a 
child  or  children,  and  they  be  not  chargeable  to  the 
parifh,  the  ftatute  docs  not  take  away  the  fettlement  of 
the  father  in  the  parifli  where  he  fejrvcd.    The  ftatute 
8.  &  9,  fVilL  3.  c.  30,  fays,  a  perfon  hired  for  one  yutr 
fliall  be  deemed  to  have  a  good  fettlement  in  the  parifh, 
if  he  continues  in  the  fame  fervice  oncwbole  year:  yet, 
if  a  man  has  been  hired  for  two  half  yean^  and  ferves 
them  out,  he  procures  a  fettlement  in  the  pariih.    The 
cafe  of  a  certificate  perfon  is  parallel  to  this :   where  a 
copyhold  is  furrendered  or  defcends,  and  the  wife  is  ad^ 
mitted,  the  hufhand  gains  a  fettlement  by  this  intereft 
r«^  E  <.c  i  iJO^^'^'ithftanding  theccrtiiicate  f<2^.— Fazaicerly.    To 
ti.ecafc  of        fettle  tliis  perfon  would  be  overturning  the  woitls  of  the 
E»awoMdi>crry,  aft,  which  are  negative,  and  tliis  building  caufes.  thefe 
Krx  V.  inhahi  neccffitous  circumlbnccs,'  which  tlie  aft  intended  to  pre- 
ums  of  Wiiry,  ^^^^ .  j|jjg  ^^^^  ^^^,g  j^^^  ^j^^  p^^j^  j^  reduced,  fincc  be 

fold  his  houfe  foon  after  laying  the  money  out*  The 
order  does  not  (late  that  the  money  was  ever  paid,  o^ 
that  the  houfe,  &c.  was  of  the  value,  and  after  he  parts 
from  die  meifuage,  and  ceafes  to  dwell  there.  The  aft 
gives  a  power  to  remove,  Asi  to  thecaie  of  the  copy- 
liold,  the  huiband  by  that  got  a  Iettlement  at  conunon- 
law,  and  it  would  not  be  praftiqablc  to  .remove  a  man 
from  his  eflate  of  that  nature,  but  that  law  is  fuperfedcd 
by  the  ftatute,  and  the  purchafer  is  to  be  fettled  there  no 
lof^gcr  (where  he  does  not  pay  30I.  for  the  purchafe)  than 
while  he  is  an  i;ihabitant*  Suppofe  this  piece  of  build- 
ing was  an  eyefore  to  a  gcntleman^s  feat  or  efiate,  that 
gentleman  would  give  150I.  for  it,  though  not  really 
worth  half  the  money,  or  fo  much  as  lol.  that  he  might 
have  it  in  his  power  .to  make  what  ufe  he  would  of  it 
fpr  his  own  convcniency,— tThe  Court  difallowed  the 
exception,  that  it  might  not  bcworth  fo  much  as  ftated 
to  be  fold  for  in  the  order. — Lord  Raymond.  1  think 
the  money  laid  out  in  building  doth  not  bring  hini 
Avitliin  the  ftatute. — Page,  Jujiicey  feemed  to  rhink, 
that  though  the  purchafe  is  under  the  value  of  the  fum 
prcfcribcd,  yet,  as  it  is  coupled  with  another  aft,  it  was 
to  be  confidered  whether  it  is  not  fufficient  to  gtt  a  man 
a  fettlement.  —  Reynolds,  Ju/Uce,  Explanatory  fta- 
tutes  are  not  to  be  extended.  Eftares  of  defcent  of  20I. 
a-year  gain  a  man  a  fettlement.;  and  fincc  the  aft  made, 
a  rCiiJcnce  on  an  eftate  o(a  value  uader  the  price  limited 
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V7  ^bt  ftatut€  cannot  procure  a  fettlement.— Probvk,     Rix*/. 
"fuma.    This  cafe  is  within  the  aff.     When  he  has  ^"",^ g^V^Y/ 
Duilt  the  houfe»  and  laid  out  the  money  in  the  .cre£Uon     j„  Hbar-^ 
ofityheis  in  that  view  a  purchafer  for  30I.  .  fotDthiKc, 

585,  Rtx  v.    St.   Mary   Wh'itechapel^     Trinity   TVrw,  A  Ictfeofflfty 
8.  Id  9.  Geo..  2.  Burr.  S.  C.  55.— Cafe  ftatcs,  That  the  yw»  of  a  cot- 
pauper  had  gained  a  legal  lettlemcnt  in  Si.  Mary  IVhite^  ^^^ZTl^  ^''^ 
€bapel:    that  having  a  leafehold  of  5I.  ftr  annum  vakie  ^^^  *  *  |[^* 
in  Mile- End  New^Towri^  for  the  termof  fifty  years,  for- rem/upon 
which  he  paid  only  6d.  per  annum  rcferved  rent,  he  went  which  the  por- 
^d  Jived  there  upon  it,  and  was  a  houfekecper  twenty-  ^^"'^^  »"«/''<*" 
five  years,  and  then  fold  the  remainder  of  his  term  and  ^l^^^^^^^ 
all  hjs  intereft  therein  for  yX. — The  Court  allfcemed  fdu  \\^rt.  ** 
to  be   llrongly  of  opinion,  that  the  fettlement  was  at  mamdtr  of  the 
Mile-End^  but  the  determination  was  adjourned  to  look  **""  ^^^  3**«  *« 
into  the  cafe  of  Rex  c;.  Sawbridgewarth  fa).     But  after-  "^.^^^J'J  °^  ^"^^ 

wards  Lord  Hardwicke  thought  the  cafe  notatall  to  the  gain"iri:uk!.^ 
purpofe  >  and  the  Court  held  this  to  be  a  very  plain  menr, 

ca(e«  and  that  the  fettlement  of  the  pauper  was  at  Mile-  ,  ^  . 

End  NtW'T^n,  for  that  the  felling  the  lealihold  made  m^' 

»o  dift'exciKe*  ' 

586.  Ren  V.  Tedford^.  Trinity  Term^  8.  &  9.  Geo.  !•  A  man  pur- 
Burr.  S.  C.  5^.— The  cafe  dates.  That  Francis  GUI  was  ^^^f^*  «  honfc 
fettled  at  Tedford;  and  contraaed  with  Jol^n  jttkinfin  (ov^'^f  ^^"J^^s* 
a  houfe  and  curtilage  in  H^addingham  for  39I.  which  wa^  pay?  only  "I 
conveyed  to  Gill  and  his  heirs  accordingly,  in  confidera-  himfdf,  die  r^. 
tion  of  y}\.    Gill  paid  9I.  and  Ifaac  Brijiol  paid  the  re-  m^inder  being  ' 
maining  30I.  to  Atklnfw^  by  GilP%  order.     The  convey-  "^^  ^^\  '^•w 
Hnce  was  dated  2d  May  1730  ;  but  was  not  executed  till  l^^^^*  ^ 
the  19th  of  May  1730,     Upon  the  i8th  of  June  1730,  gaged  ihe^ 
Gill  mortgaged  the  premifes  to  the  faid  Ifaac  Briftol^  by  mifeiatafe-. 
demife  for  one  thoufand  years,  under  a  provifo  to  be  void  ^""Vt  and  wt^ 
Qn  payment  of  the  money  in  a  year.     GUI  continued  in^^^^""  ^**«  «P*- 
polIeHion  about  four  years  after  the  mortgage :  then  Brif-  yealTemered' 
l^/erxtered,  by  virtue  of  the  faid  mortgage  and  a  releafe  under  hi«  mort. 


new  cafe.     The  qucftion  is,  Whether  it  is  within  thq  j^u  and  ^jj 
9*  Geo.  I.  c.  7.?   and  it  does  not   appear  to  me  to  be  s^iin  a  fettb* 
within  thisa£t.     The  aft  fays,  that  *'  none  fhall  gain  a  *"«•• 
**  Settlement  by  virtue  of  any  purchafe,  whereof  the  con- 
"  fideration  doth  oot  amount  to  the  fum  of  30I.  bona  fide 
*'  paid,  for  any  longer  term  than  he  fliall  inhabit  in  fuch 
*^  eftate:*'  fo  that  it  is  confined  to  purchafes  under  30I. 
k^ia  Jidt  paid  \   confequently,  if  the  vendor  had  fuch* 

couixderattQU 
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Ktx  V.  ccmfidtTztxon  of  30I.  hand  JUe  paid  to  him,  it  is  not 
TsPfOAp.  within  this  aft.  Now  in  the  prefent  cafe  the  co^« 
deration  was  39I.  and  was  hna  fide  paid  to  the  vendor. 
And  it  would  be  pretty  bard  to  fay  that  die  jttftices  had 
a,  power  upon  this  aft  to  inquire  whetiier  the  purcbafer 
borrowed  the  money  or  not.  It  is  a  common  cafe  to 
borrow  money  to  make  purchafes  ;  nothing  is  more  fre- 
quent than  to  borrow  a  fum  to  make  up  the  price.— 
The  other  Judges  concurring,  the  orders  removing  the 
paupers  from  H^addington  to  Tedford  were  quaflicd(<i). 

The  mortSJtgee  587.  Rtx  v.  Stocklandy  Hilary  Terfh^  15.  Ge»*  2.  Burr» 
mi  a  torm  for  J,  C.  169. — J$hn  Spiller  the  pauper  Was  lawfully  fettled 
J5I.  to  whom  in  Stockland.  And  John  Salter  OfCotletgh,  being  poffeffcd 
^irtwSi  Tnd  ®^  ^  houfe,  orchard,  and  garden  containing  an  acre,  m 
sSi.  fcs.  more  CotUigh  aforefaid,  for  the  refidue  of  a  term  of  years  deter«^ 
hy  bond  anJ  ntinable  on  three  lives,  which  coft  40I.  by  indenture 
limpie  cantraa,  iTiortgaged  the  fame  houfe  and  premifes  to  the  faid 
Itb  !rf  tte  y-  *^'^'^'  AyJitmg  the  refidue  of  the  faid  term  ;  fubjcft  to 
wuifci&oMaka  ygdemption  on  payment  of  15I.  with  lawful  intereft  on  a 
oot  adminif-  day  therein-mentioned,  and  paiTcd  in  tlie  life-time  of  tbt 
inticD;Ma  faid  J.  Salter:  that  J,  Salter  afterwards  died  inteftate; 
^^^^^^Aw^l'  *^  ^^^  ^^^^  ^^  whofe  death  one  of  fuch  lives  was  dead; 
SI!^  aio?i^-^  and  there  was  then  due  on  fucb  mortgage  the  principal 
earoe$Voflcff«d  fum  of  15I.  and  thirty  fhilUngs  for  two  years  intereft 
of  the  eftate,  thereof.  And  the  mortgage-monies  being  then  not  paid, 
jain*  a  fctiie.    ^nd  the  faid  J.  Salter  bemg  alfo  indebted  to  the  faid 

^^ihtfl^'  J'  ^P^^^^'y  ^Y  ^^^  *"^  ^^""P'^  contraft,  in  the  fum  of 
•r  foTiy  d»y$.  1 81.  lOs.  making  in  all  35I.  the  faid  J.  Spiller  agreed  with 
Sua  1162.  *  ^^^  widow  of  the  faid  J.  Salter^  that  in  cafe  Sic  would 
renounce  the  adminiftration,fhelhoald  have  the  boufhold* 
goods;  which  was  done  accordingly:  and  on  her  renun- 
ciation, the  faid  J.  Stiller  took  letters  of  adminiftration 
(as  principal  creditor)  to  the  faid  J.  Salten*;  and  there- 
upon entered  upon  fuch  houfe,  orchard,  and  premiles 
(which  was  then  appraifed  at  twcntv-five  pounds),  and 
poflefled  himfeif  thereof,  and  alfo  of  a  cyaer-wring  ap- 
praifed at  forty  (hillings.  But  the  reft  of  the  effefts 
(which  were  appraifed  at  twenty  fhilllAgs)  he  permitted 
the  widow  to  keep  and  retain  to  her  own  ufe,  purfuant 
to  fuch  agreement.     And  then  the  faid  J,  Spiller  removed 

(49)  The  appeal  in  this  cafe  wat  true  ftate  of  the  cafe,  but  ihar  upoii 

received   and  adjudged  ;  but  m  the  hearing  coonrcl,  and  jvrt^r  eviatttt 

mean  time  a  cafe  was  made  for  the  on  both  ii6e%,  they  (the  felTioAS)  ad* 

opmlon  of  ihe  Judges  of  aifize;  but  it  judge  the  purchase  mndt  by  Qi/i  to 

not  being  heard  before  that  triburwl,  ht  frauSiUnf.      But    the   Cocrt 

the  order  of  fefTions  recites,  that  the  were  of  opinion,  that  fraud  4d  wA, 

pa'^^pcr  iui  agreed  the  abOYC  to  be  ilic  fo0^«ieDi^  appear  ip  this  cafe. 

inta 
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into  the  faid  parilb  of  CptUigbi  and  fettled  in  fuch  houfe  lUx  ^* 
and  premifes,  and  was  offered  thirty  pounds  for  tlie  famC)  Stqc^u^auk, 
^d  continued  to  dwell  therein  oy  the  fpace  of  eight 
years ;  when  fuch  eftate  determined :  neverthelefs,  he 
continued  in  the  faid  houfe  till  he  was  removed  by  the 
faid  order. — ^Th£  Court  were  unanifnous  that  he  wan 
legally  fettled  in  Cotleigh.  The  confideration  he  has  bcni 
fide  paid,  exceeds  the  fom  of  30I.  and  he  remained  up- 
on the  eftate»  irremoveabki  forty  days.  'Tis  clearly  with- 
in the  words  of  the  a£t. 

588.    Rix  V.  Inhabitants   of  Salford^     Hilary  7>ri»,  The  pwdufcr 
4.  Geo.  3.   Burr,  S.  C.  516— The  cafe  ftated  by  the  fpf-  ^X*?r^- 
fions  on  the  appeal  was  as  follows  :  That  k  appears  to  H,"^  p^i  no" 
tliem,  that  Peter  fPTfite,  the  father  of  the  pa\iper>  being  fcttkmenti  mi 
fettled  in  Over  Norton^  in  the  year  1 726,  for  the  confi- «''='«f««»  •»- 
deration  of  29I.  purchafed  a  tenement  in  the  parifh  of  ^**^R***** 
Sal/ordf  of  one^Ci&ii  Lardener^  whofe  wife  was  feiled  ofbTrtwno^^d^ 
the  inheritance  m  fee-iimpie  of  the  faid  tenement,  but  from  Us  rtfi« 
never  joined  with  her  hufband  in  conveying  it»  nor  had  denceon  fuch^ 
hardener  her  buiband  any  eftate  in  the  faid  tenement  but  *^**^  y*'  •*« 
in  right  of  his  faid  wife ;  and  his  faid  wife  furvived  him,  "^^i^^^ 
and  died  about  ten  years,  ^fter  him.     Lardener,  the  huf  •  emancipaied  * 
band,  died  thirty  years  ago  [this  order  of  feiHons  was  without  havUi^ 
ipadc  in  November  1762]  ;  and  Peter  JVhite^  die  pauper's  K*'**^  »  ^^}^ 
&ther,  has  lived  in  and  poflcfled  uninterruptedly  the  faid  "^n*«f 'J?^'*' 
tenement  ever  fince  he  fo  purchafed  it,  and  ftill  lives  '^that  fettte- 
there :  and  his  fon,  the  pauper,  was  born  there  in  or  ment  which 
a^ut  the  year  1730,  and  lived  with  his  father  as  part  of  ihcy  derived 
bis  family  in  the  faid  purchafed  tenement  till  within  ^"^^  ^^  '**^. 
thcfe  eight-  ycare.  whf  n  the  faid  pauper  married,  and  left  "^^^^^^ 
nis  fathers  family)  and  lived  m  a  leparate  tenement  m  eiiate. 
56^/y/ aforefaid»  but  never  gained  any  fettlement  buti.Ri.  Rep^ 
what  he  derived  from  his  faid  father. — The  Court  took  433*  4S5» 
time  to  advife;  and  now  Lord  Mansfield  delivered 
the  rcfolution  of  the  Judges.    We  are  of  opinion,  that 
no  fettlement  of  the  father  was  gained  in  Salford  by  the 
purchafC)  but  ooly  during  the  time  of  his  inhabiting  the 
purchafed  prcmiies ;  and  this  would  have  been  equally 
the  cafe,  if^  the  aft  of  g.  G^o.  i.  had  never  been  made, 
for  he  could  not  have  been  removed  from  his  own  eftate, 
though  he  had  no  fettlement  in  the  parifh  wihere  it  lay : 
fo  that  the  fathcr*s  fettlement  (if  it  may  be  fo  called) 
in  Salford  was  only  temporary,  and  did  not  extinguifh 
his  fettlement  at  Over  Norton.     And  the  only  fettlemenC 
which  the  fon  could  derive  from  his  father  was  at  Over 
Norton^  for  there  could  be  no  derivative  fettlement  froin 
the  father  at  Salford^  the  father  himicif  liaviiig  noicttle- 

ment 
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J-Kx*.  mcnt  there,  but  being  only  irremoveablc  from  bis  owA 
Insabzyavti  cftatc  ;  like  the  cafe  l^twecn  the  parifhes  o(  fVookey ^^nA' 
^^  ^^^^^'  Hinton  BleweU  in  I.  Sir  J.  5.  476.  where  the  pauper 
being  fettled  at  Hinton  Blewety  had  an  eftate  defcended  to 
liim  in  ff'ookej  \  by  which  the  Court  held  that  he  gained 
no  ftttlement  in  fPooke}^  though  he  could  not  be  re- 
moved from  thence  if  he  fhould  chufc  to  go  thither. 
It  may  be  objefted,  that  the  father's  fettlcment  at  Salford^ 
though  temporary  only,  might  yet  be  communicated  to 
the  fon  fo  long  as  the  father  continued  upon  his  new- 
purchafed  eftate,. which  might  remain  during  his  lift* 
iut  the  anfwer  to  this  is,  that  the  father  had  in  truth  no 
fettlement  at  al)  at  Salford  to  communicate  to  his  fon,- 
but  was  barely  irremoveable  from  thence,  in  the  fame 
manner  as  if  the  aft  of  9.  Geo.  i.  had  never  been  made. 
'1  his  may  be  illuftrated  by  a  fuppofition  that  the  fon  had 
not  reiided  in  Salford^  but  had  gone  to  live  in  a  third 
paiifh,  and  had  there  been  likely  to  become  chargeable, 
'  and  the  queftion  had  arifen.  Whether  he  ought  to  be 
removed  to  Salford  or  to  Over  Nmtonf  He  could  not 
pofTibly,  in  fuch  cafe,  have  been  removed  to  Salford^  be- 
caufe  fuch  removal  would  have  been  conclunve  opon 
Salford^  and  he  would  remain  fettled  there  for  ever  ;  con- 
fequently  he  rauft  have  been  *  removed  to  Over  Norton : 
which  mews  that  he  can  have  acquired  no  fettlcment  ia 
Salford  by  virtue  of  his  father's  purchafe  even  during  the 
time  of  his  fatlier's  refidence  upon  it, 

AAnglewomao  589.  Rex,v*  Ilmingtony  Trinity  Term^  6»  Ceo.  ^.  Burr* 
pwrchaCw  a  S,  C.  566. — Tbeophtius  Ev^ns^  being  legally  fettled  in  //- 
icafehoW  tene-  fnjngtony  about  ihirty-three  years  ago  married  the  above- 
fortii^re-  named  E/izabcth  E'vans  his  wife,  then  Elizabeth  Sianley^ 
maioder  of  fpinftcr,whohad  before,  by  indenture  bearing  datethe25th 
1000  years,  day  of  March  1 774,purchaied  a  leafehold  tenement  fituatc  in 
and  afterwards  the  faid  parifh  of  Mickleton  in  the  county  of  Ghucejiery  for 
huflla^  bereb  ^bc  fum  of  fit  pounds,  for  tlie  remainder  of  a  term  of 
ga^ns  a  fettle-  ^'^^  thoufand  years.  The  faid  Elizabeth  refidcd  in  the 
jD«m  by  refl-  faid  tenement  for  about  nine  years  before  her  intcr- 
dencc  m  Ait  marrying  with  the  faid  Thcophilus  Evans  ;  and  after  fuch 
•*^  if  J'^'i  intermarriage  the  faid  Theophilus  Evans,  together  with  the 
mcnthecMn.  ^^*^  Elizabeth  his  wife,  the  pauper,  refided  in  the  faid 
manicatet  to  tenement  about  fixteen  years,  when  the  faid  Theophhs 
hit  wife.  Evans  died,   leaving  the  faid   Elizabeth  furviving  him. 

S.  C.  BL  R«p.   '^^^  ^^'^  Elizabeth  Evans,  after  her  faid  hu(band's  death, 
«c«.  continued  to  refidc  in  .the  faid  tenement  till  about  Chrijl- 

mas  laft  (1765),  when  fhe  fold  and  conveyed  tlie  fame 
teflcmcnt  to  james  Stanley  for  the  fum  of  fix  pounds, 
and  was  afterwards  removed  from  the   faid  parifh  of 

^    Mickltion 
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id'uhleton  to  the  faid  parifli  of  Iltnington. — ^The  Court      ^^^  v- 
were  of  opinion,  that  the  fcttlcment  was  at  Mickleton,  '«■»**« •T«k* 
and  therefore  the  orders   removing  the  pauper  from 
MickUton  to  Ilmington  were  quaihed, 

590.    Rex  V.  Matitnglej,    Trinity  Ttrm,    27.  Gea.  3,  Whew  ^.  coo- 
^.Tef'tnRep.   12. — The  paupers,  fV.  WheatUy,  Elizaheth^^''^^'^  ^"^  ^^ 
his  wife,  and  D.  their  foil,  were  removed  by  an  order  of ''"''^'''^  "^  * 
two  juftices  from  MatUngUy  to  Heckfield,  both  in  thefo?ff'^* 
county  of  Southampton.    On  appeal,  the  feffions  quaflicd  gagtd  to  .«o. 
the  order  of  jnlliccs,  fubjeft  to  the  opinion  of  the  court  «^<^'"Vrronf«' 
of  king's  bench  on  the  following  cafe:  On  the  i8th  7tf«r^*^'  ''"'*  p*'** 
1769^  the  pauper  muiam  fVbeatUy,  thehulband  oi Eil^'^\  ^^.^TV  ,- 
viobdh,  and  the  father  o{  Danld,  mentioned  in  the  order  elTte^ubjcat 
of  removal,  came  mto  the  parifli  oi  MattlngUyy  with  a  «»^c  mongage, 
certificate  of  that  date  acknowledging  them  to  be  feitJcd  ^^  **'^  "°'  «^**'* 
in  tlic  parifli  of  HeckfieU.'   The  fajd  irilllam  WheatUs  *  ^'^"**"^  *V 
his  faid  wife  and  fon,  continued  to  live  in  the  faid  parifh  """'*''         ' 
of  MattingUy  until  the  time  of  the  order  of  rejnoval.  *  ^' 
Whilft  he  continued  to  refide  in  Matting Uy,^^nd  a  fliort 
time  previous  to  the  3d  Juguji  1780,   tiie  faid  ff'l/tiam 
fybeatley  contra£led  with  John  Ironmonger  for  thepurchafe 
of  a  copyhold  tenement,  witli  the  appurtenances,  fituate 
in  Matttngieyy  which  faid  copyhold  tenement,  with  the 
appurtenances,    had  been,   previous  to  fuch  contraft 
mortgaged  to  one  Thonuts  Bailey  for  the  fum  of  32I,  ?.nd 
lawful  J ntercft,  which  faid  mortgage-money  was  unpaid 
at  the  time  of  fuch  contraft.     The  conrraft  between  the 
faid  William  Wheatley  and  John  Ironmonger  was,  that  the 
faid  JVilllam  Wheatley  ftiould  pay  the  fum  of  39I  17s.  6d, 
for  the  faid  tenement  with  the  appurtenances,  v/hich  faid 
laft-mentioncd  fum  was  inclufive  of  the  faid  fum  of  32I. 
fo  due  on   the  faid  mortgage.     In  purfuance  of  luch 
contraa  the  faid  Wllllam  Wheatley  paid  the  faid  John  Iron- 
monger the  fum  of  feven  pounds  fcventeen  ftiiilinrs  and 
fixpence,  which,  with  the  faid  fum  of  32I.  to  be  paid  to 
^^}^^J^'^\  ^m'A>  by  the  faid  pauper,  made  the  afore- 

"    '       ^ '      '^      '        "     "i  Auguft  I 

d  to  tlie  i 

,..-,,       ^  '   appeared  cziuc  Liic 

lard  granted  the  eftare  on  the  fuiTender  of  John  Irov^ 
nifmgtr  to  WtUlam  Wheatley,  fubjcft  to  a  mortgage  fur- 
render  for  fccurjng  30I.  and  intereft),  and  afterwards  en- 
tered into  pofleffion  of  the  premifes,  and  continued  pcf-1 
leflcd  thereof  for  four  years,  and  during  fuch  time  paid 
ttRj  laid  Thomas  Bailey  two  years  intereft  of  the  faid  fum 
Ik  r^^J'^^^''  ^^'i  mortgage,  ^hich  was  all  the  intereft 
the  laid  Tbomui  Bailey  received  on  the  faid  32I.  after  the 

time 
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Ittt  ^.      ^me  of  the  fatd  purchafe.    He  never  paid  off  the  fatd 
BIattiko*  mortgage-money,  and  fomc  time  in  the  year  1784  he  de- 
^***         llvcrcd  up  the  poflcflion  of  the  faid  premifes  to  the  Yaid 
Thomas  Bailey^  the  mortgagee. — AsjhhursTi  Jttfike.  The 
only  queftion  in  this  cafe  is.  Whether  the  purchafe  made 
by  the  pauper  is  in  fad  of  the  valae  of  30I.  ?    Taking  all 
the  faAs  difclofed  by  this  fpecial  cafe  into  confideration, 
I  am  clearly  of  opinion,  that  it  was  not  a  purchafe  for 
30L  but  only  for  7I.  17s.  6d.  for  the  Paupcr  only  pur- 
chafed  the  intereft  of  the  mortgagor  fubjea  to  the  mort- 
gage.   Now  the  eftate  was  mortgaged  for  32I.  therefore 
the  mortgagor's  intereft  fubjcft  to  that  was  only  7L 1 7s.  iAt. 
which  was  tlie  whole  of  the  pauper's  purchafe.    The 
eftate  having  been  mortgaged  for  32I.  the  inftant  the 
mortgagee  got  into  poiTeiuon  he  mignt  have  gained  afet- 
tlemeat  upon  it  \  \i  fo,  the  mortgagee  was  a  purchaftr 
for  321.  and  the  pauper  only  purchafed  fubjc£l  to  that 
charge.    In  the  Ttdford  cafe  it  was  only  decided,  that 
if  a  man  purchafed  an  eftate  for  30I.  bona  fide  paid>  the 
Court  would  not  enquire  how  the  purchafer  came  by  the 
money ;  but  here  the  purchafer  did  not  bona  fide  pay  30L 
and  that  circumftance  diftingui(hes  tliis  cafe  from  that  of 
{tf)  Antc^  |>9ge  the  King  v.  7edford(a).    If  the  pauper,  previous  to  the 
667.  pi.  i«6.    contraft  for  the  purchafe,  had  given  the  mortgagee  a  per- 
,  fonal  fecurity  fpr  the  mortgage  money,  then  he  would  in 
fad  have  bought  an  eftate  for  30I.  though  part  of  the 
purchafe  money  would  have  been  borrowed  on  mortgage; 
then  the  words  of  the  fiatutc  would  have  been  fatisfiedi 
and  the  pauper  would  confequently  have  gained  a  fettle* 
mcnt  in  the  parifh  of  Mattingley. — Grose  {a\^  Jujtice. 
This  cafe  depends  upon  tlie  conftruftion  of  the  ftatute  of 
9.  Geo.  1.  c.  7.     Now  it  is  to  be  obfervcd,  that  that  fta- 
tute does  not  give  a  fettlement  to  a  inan  purchafing  an 
eftate  of  the  value  of  30I.  but  it  enadt,  **  that  no  per- 
**  fon  ihall  be  deemed  to  acquire  a  fettlement  in  any  pa- 
"  rifh  by  virtue  of  any  purchafe  of  any  eftate  in  fucn  pa- 
^'  rift),  whereof  the  confideration  for  fuch  purchafe  doth 
*'  not  amount  to  the  fum  of  30I.  bonit  fide  paid,  for  any 
**  time  longer  than  he  (ball  inhabit  m  fuch  parifti." 
Then  tlie  queftion  here  is,  Whether  the  pauper  has  bmk 
fide  paid  30I.  for  the  purchafe  of  this  eftate?    Now  it  is 
not  even  pretended  that  the  fum  of  30I.  has  been  paid  at 
all,  but,  on  the  contrary,  it  appears  on  the  cafe,  that  no 
more  than  7I.  17s.  6d.  has  in  point  of  faft  been  paid* 
Then  it  has  been  argued,  that  if  the  vendor  has  ocen 
fetisfied  30I.  for  tli^  Tale  of  his  eftate,  it  is  a  purchaii^ 

(«}  Mil  JvsTict  BvLi^'ti.  wai  ettins  it  GMh&Mlia»  day. 

within 
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within  the  flatute  9.  Geo.  i.  But  th«  is  not  the  truef 
conftruftion  of  the  aft  ;  for  the  queftion  muft  be, 
Whether  the  purchafcr  is  able  to  pay,  or  has  bond  fide 
paid,  30L  ?  J  agree,  that  if  he  has  bona  fide  paid  the  pur- 
chafe  money,  we  will  not  enquire  bow  he  gained  it,  nor 
whether  he  xrtortgaged  the  eftate  for  the  payment  of  it, 
That  might  be  a  queftion  of  fraud  for  the  confideration 
of  the  juftices  at  tbe  fcflions;  and  if  it  appeared  to  be 
a  fraudulent  purchafc,  no  fettlemcnt  could  be  acquired 
by  it.  In  the  eafe  of  the  Kimr  v.  the  hfhabnants  ofTcdford 
there  was  a  porchafe  for  39I. ;  the  purchafe  money  was 
in  faft  paid,  and  it  was  the  money  of  the  pauper,  though 
part  of  it  was  borrowed  on  a  mortgage  of  the  very  eflate 
which  he  piirchafed  ;  and  that  was  properly  hoiden  to 
be  2ibonAfile  purchafe  of  an  eftate  for  30I.  But  here  it 
cannot  be  contended  that  the  pauper  gan^.ed  a  fettlemcnt 
in  the  parilh  of  Maulngley  by  virtue  of  a  purchafe  for  30I. 
'When  irt  point  of  faft  that  fum  has  not  been  paid.  In 
order  to  conftittite  a  purpofe  within  the  9.  Geo.  i.  the 
fuin  of  30I.  muft  not  only  be  paid  in  point  of  faft,  but 
ititauft  be  bona  fide  paid. 


Hex  V. 

Matt»k«« 
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591,   Rex  V.  Inhabitants  of  Scammonden^  ATich*  ^^^^>  the  confidcra* 
o.  Geo.  3.  3.  Term  Rep.  474. — The  pauper,  being  legally  «ion  cx^rcffcd 
cttlcd  in  Soyland^  entered  into  an  agreement  with  one  »"»'»*=<•«<•«*  <>^ 
Harrifcn  for  the  purchafe  of  an  eftate  in  Rr/bwortb  for  ^^^'^'^^'"'^'^^ 
28I.  and  the  confideration  mentioned  in  the  deeds,  and  p^o\  cwidtnce 
in  the  receipt  ii^dorfcd,  was  28I.  but  the  appellants  pro-  was  admiucd  t^ 
duccd  parol  evidence  to  prove  that,  before  the  deeds  were  provt  that  ^oU 
executed,  the  vendor  declared  that  as  the  agreement  was  wasih^wi 
not  in  writing  .he  was  not  bound  by  it^  and  having  fince  ^'^'**^*^""**"» 
had  30I.  offered  for  the  eftate,  he  would  not  take  lets,  nor 
wpuid  he  execute  the  deeds  unlefs  the  purchafe  money 
were  made  up  that   fum.     Upon  which  the  pauper  ad- 
vanced il.  153.  more,  which,  with  five  fhillings  owing 
from  Uarrifon  to  the  pauper,  was  infiftcd  made  up  tlic 
fum  of  30I.  but  the  deeds  were  not  altered,  and  the  co-i- 
fideratiou  therein  mentioned  was  left  according  to  the 
original  agreement,  vt%.  '281.     The  counfel  for  the  ap- 
pellants contended  that  this  was  a  bona  fide  purchafe  for 
30I.     But  the  Court  were  of  opinion,  that  no  parol  evi- 
dence  could  be  given  to  contradift  the  confideration 
mentioned  in  the  deedj.     The  eftate  purchafed  was  the 
eftate  of  Harr'fon^swlfe  ;  and  in  the  deed  there  was  a  co- 
venant from  harrifon  that  he  and  his  wife  would  levy  a 
fine  unto  C  Bottom/ey  in  fee,  of  the  prcmifes  at  the  coft 
of  Botiomley  ;  towards  the  expencc  or  which  fine,  C,  Bot- 
'  iQmley  left  in  the  hands  of  his  attorney  four  guiiieas.'     The 
Voull,  X  X     *•  -     paupef 
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Rex  v;      pauper  redded  above  three  months  upon  the  premifcii 
Ikhabitamts  j^j^^  afterwards  fold  them  to  his  brother  J.  Bottmltj, 
CAMMOM-  ^^  ^^jg  <:onveyance  Harrtfon  and  his  wife  were  parties; 
and  it  recited  Harrtfon'%  covenant  in  the  former  deed  to 
levy  a  fine  ;  but  as  luch  a  fine  had  not  then  been  levied, 
it  was  agreed  that  inftead  thereof  Harrifin  and  his  wife 
Ihould  acknowledge  and  levy  a  fine  of  tlie  premifes  unto 
Bottomiey  in  fee,  which  fine  was  in  Hilary  Term  1787 
levied  accordingly  :  part  of  the  expence  of  levying  itwu 
difcharged  by  the  four  guineas,  fo  ieft  in  tl^e  bands  of  the 
attornev  by  the  pauper,  and  the  other  part  was  paid  by 
BottomUy. — Lord  Kenyok,  Chief  Juftice^  faid,  it  was 
clear  that  the  party  might  prove  other  confiderations  thaa 
thofe  exprefled  in  the  deed,     it  is  permitted  in  all  cafes 
o^  covenants  to  lland  feifed  to  ufes.     And  in  Filmir  v* 
Gott(a)^  where  the  confiderations  mentioned  in  the  deed 
were  io,oool.  and  natural  love  and  affe^'iMy  the  lords  com- 
miflioners  of  tlie  great  feal  diredtedan  iffuc  to  try.  Whe- 
ther natural  love  and  afTedion  formed  any  part  of  the 
coniideration,  the  eftates  being  worth  near  30,0001  ?  On 
an  appeal  to  the  Houfe  of  Lords  this  was  confirmed ;  and 
the  jury,  on  the  trial  of  the  iflue,  finding  xhztnaturai 
love  and  affe^ion  conftituied  no  part  of  the  confiderathn^  the 
deed  was  afterwards  fet  afide  by  the  Lord  Chancellor.— 
AsUHVKSTfJu/iice,  of  the  fame  opinion.  —  Buller, 
Jvfllce^  and  CSfkosE,  Juflice^  abfcnt. — Order  of  feffiow 
aflirmed* 


(«)  Brown's 
Pailiamentary 
Caies,  vol,  vii» 
page  70.  ' 


IV.  Of  the  rejidence  necejfary. 


LivirvR  in  »  592.   Hyjl'ip  V.  Harrotu,  Hilary  Ternty  8.  ^lll.  3.  t.  M. 

P^'*\^rr*!3      *^4— Pei^  Holt,  Chief  Juftice.     Havingland  inaparifli 

one  has  UikI,       *^7,         ^         .  r      1      ''  -^   ^  •         ...  .^  ./v  "^ 

gains  1  fctiic    ^'"'  "^^  mi}^^  a  Icttlemcnt,  but  living  m  a  panfti  where 
rociit.  one  has  land  will  gain  a  fettlement  without  notice:  for 

the  aft  of  parliament  never  meant  to  bani&  men  fro© 
the  enjoyment  of  their  own  lands,  and  the  law  takes  no- 
tice of  freeholders,  as  thofe  that  chufc  members  of  paf* 
liament,  and  are  jurors.  Alfo  boarding  as  a  fcbolir 
gains  no  fettlement,  no  more  thaa  being  nuifcd  ifi  ^ 
parifh* 

The  acqulfition      593*  Woohey  v.  Hinton  Bhwit^  Mich.  Term^  8.  G<».  I. 

of  Ml  eftatr,  Stra.  476. — A  perfon  fettled  at  Hinton  Blewet  had  an  ef- 
tate  dcfcended  to  him  in  IVookey^  whereupon  tlie  jufticeJ 
fend  him  thither  as  to  the  place  of  his  lail  fcttlemenu— 
Et  f  er.  Curmm»  The  order  muft  be  quaflied,  fox  i' « 


without  a  refi- 
dcnceoc'  forry 
dayi,  w!II  oot 
fain  a^MU- 
mcAh 
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|io  fettlemetit  nor  inhabitation;   though  if  he  fhould  go  Wookct  v. 

thither  he  could  not  be  removed:  it  may  be  a  great  in-  Hintom 

jury  to  fend  him  away  from  a  good  trade  m  Hinton  Blewet  ^^'■''^t-  . » 
to  perhaps  half  an  acre  of  land  wherein  he  has  but  a  term. 

594.  SewUnv.  Sydbury^  EafterTerniy  12.  Geo*  2.  2»  5^  The  forty  days 
Ca)\  III  .1 — The  cafe  fpecially  ftatedjThat  TV  lyUls  the  pau-  rcfidenee  need 
per  (who  lived  with  his  family  at  Sowton)^  having  an  ef  not  bo  all  at 
tate  at  Sydbury  (which  the  tenant  gave  up,  and  paid  him  ^^^  ""'*'•     • 
eight  pounds  for  quitting  it),  went  thither  and  lodged  in  Andr.  145, 
aa  alehoufe  as  a  gueft  without  having  any  certain  room  '^'  ^"^^  ^'^ 
tliere,  and  ftaid  from  November  to  jiprll^  but  fometimes 
went  to  Sowton  (where  bis  children  and  family  were  j  and 
to  other  places,  as  his  occaiions  lequired ;  and  that  he 
ppilefled  and  managed  his  eftate   by  repairing  fences, 
noeing    turnips,    &c.  —  The  queftion   was,    Whether 
by  this  he  had  gained  a  fettlement  at  Sydbury? — Lee, 
Chief  yujlict.     It  fhould  have  appeared  how  he  came 
to  this  cfta|;c,    whether  as  cxecutori  &c.       If  it  was 
bis  own*  no  matter  bow  final!  the  rent  is.    By  this  fiate 
I  ihould  think  it  a  beneficial  Jeafe;  though  it  is  a  little  ui>* 
certain^  for  it  is  called  his  own  cftatc,  and  his  tenant  gave 
him  eight  pounds  to  quit  it,  &c.  No  rcafon  to  look  upon 
it  as  a  i^w  purchafr.    It  is  agreed  the  refidence  is  not 
necellary  to  De  forty  iivj%fuice£ivHy*     It  is  dated,  that  he 
intended  to  make  Sydbury  his  home  and  habitation,  and 
that  lie  managed  his  eftate  then ;  that  he  fometimes  went 
to  Sovjtott-,  and  at  other  times  to  other  places,  as  his  occa- 
sions required*    keiidence  for  forty  days  in  any  pariih, 
where  they  cannot  by  law  remove  him,  gains  a  fettle- 
ment, and  fo  held  by  the  whole   Court  in  Ryflip  v, 
Ilarrotv(a).     No  difference  whether  in  his  own  houfe  (a)  Ante»pa|e 
or  in  an  alehoufe,  if  he  cannot  be  fent  away  j  therefore  I  674-  pl«  59*. 
am  of  opinion,  ihattlue  ellatc  is  fufficient,  and  the  resi- 
dence good  in  Sydburyj,  and  ttliat  the   order  of  feffions, 
fettling  him  at  Sowfoju  l^ufl  be  quaihed^ 

•   595.  Rex  V.  ItJjabitants  o/Sowton^  Hilaty  Tcrm^  12,  Geo*  t •  The  rtfi<Jenc» 
Bun,  S.  C  1:^5.  "-^The  pauper,  Thomas  IVills^  having  need  noc  bo 
gained  a  fettlpment  in  Sowton^  but  being  much  diftrcflcd  »p^  thccftate; 
in  his  circuipftances,<and  having  an  eftate  of  his  own  in  ^<>^*'*^*^*"«' 
Sydburyy  in  i\\Q  pofleffion  of  one  Greenjladfi  as  tenant  to  ihcfamepirifl> 
him,  he  left  his  children  at  a  public-houfe  in  Spic/icTi,  and  he  «rui  thereby* 
Went  into  the  parifh  of  Sydbury  ^  and,  in  confider.ation  of?"'"  afottu- 
81.  paid"  him  by  his  faid. tenant,  accepted  a  furrender  of '"*^"'' 
the  laid  term,  and  had  poileilion  of  tl\e  faid  premifes  in  *.  Se(r.Caf»    . 
Sydbury  dehvered  to  him,  and   the  keys  of  the  houfe  »5^-  . 
Acreof ;  and  from  the  time  of  his  fa  going  into  the  faid  *?'  ^^^  ^^♦^ 
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Rex  r.      p^rifh  o{  Sydburj^  lodged  at  a  public-honfc  there,  about 
iHHABiTAKTs  half  a  fliilc  diftaiit  from  the  faid  premifcs,  and  there  tarried 
or  SowToy.  f^  about  the  fpacc  of  five  weeks,  and  in  that  time  looked 
after  his  faid  etbite,  and  employed  workmen  to  make  the 
hedges  and  cut  wood  thereon,  and  fold  the  fame,  and  em- 
ployed perfons  to  weed  fome  turnips  >  and  went  from 
the  faid  pariih  of  Sydhury  to  the  faid  pariflx  of  S&wtmi  to 
fee  his  children,  and  tarried  there  about  a  week ;  and 
went  again  to  the  faid  parifli  of  Sydburyj  and  lodged  at 
the  faid  public- houfe,  and  looked  after  his  faid  cftate  and 
mlanaged  the  fame  as  aforcfaid,  and  frc<iuchtly  went  into 
the  faid  parifli  of  Sowton  to  fee  his  children  as  aforefaid, 
arid  to  other  parifhcs,  to  fee  his  friends,  and  as  hisbufincft 
and  occafions  recjuired  V  alid  that  he  was  in  the  faid  parifli 
of  Sydbuiy,  lodging  as  aforefaid,  from  the  taid  izd  ct  A6- 
vemler  till  fome  time  in  jifirll  following,  and  took  die 
fame  for  his  home  or  habitation,  apprehending  he  had 
no  other;  and  that  fome  time  in  the  faid  month  of  April 
he  convevcd  away  his  eftate  and  intereft  in  the  faid  pre- 
mifes  andcame.back  to  S^tc»/o^»;  whereupon  the  faid  or- 
der was  made ;  and  that  he  was  in  Sydhury  more  than 
forty  days  in  the  whole,  but  did  not  tarry  nor  was  there 
forty  days  fucceflively  or  at  any  one  time,  but  was  as  long 
rime  abicnt,  in  the  time  aforeiaid,  from  die  faid  parifli  of 
Sydhury,  as  he  was  there ;  but  that  he  had  no  bedding  or 
any  houfhold  goods  in  the  faid  houfe  on  the  faidprennfcs, 
nor  any  ftock  thereon,  nor  paid  any  taxes  or  rates  with- 
in that  time ;  and  that  whilft  he  was  in  the  faid  parifli  of 
Sydhury,  he  always  lodged  at  the  faid  pubKc-houfe  as  z 
gueft  or  traveller,  having  made  no  agreement  for  his  diet 
or  lodging ;    and  that  he  fomctimes  eat  with  the  family, 
but  generally  provided  his  own  meat,  and  paid  only  for 
his  drink  as  other  guefls,  the  mailer  of  the  faid  puofic- 
houfe  not  expeding  ^ny-thing  for  his  lodging  and  for 
what  he  did  eat  with  the  faid  family ;  and  that  there  was 
no  particular  room  or  bed  in  the  laid  public-hotiie  kept 
or  agreed  to  be  kept  for  him;  but  that  he  lodged  fomc- 
times in  one  b^d  and  fometimes  in  another  in  the  faid 
houfe,  as  bcft  fuitcd  the  convenience  of  the  family,  and 
according  as  they  had  other  guefts. — Lee,  Chief  jnftke. 
A  refidence  in  any  place  for  forty  days,  beingirremoveabic 
from  thence,  gains  a  fettlcment,  as  fettled  in  Harrow  v» 
(*3  Hurr.  s.  c.  Edgeware  [a).  There  is  fufficicnt  fiated  here,  to  fhew  that 
page  8.  and       he  had  quitted  the  other  place,  and  came  to  Sydhiiy  to 
Fortcfcuc'sRep.  j^ake  it  his  home  and  habitation  :  and  by  the  old  law 
.  ^*®*  J      a  man  after  three  days  was  looked  upon  as  an  inhabitant ; 

the  firft  day  he  was  a  ftranger,  the  fecond  a  gueft,  the 
third  an  innabitant.     It  makes  no  diffiovnce  whether  he 


trw  at  bU  own  hopft,  or  at  another  perfon's,  or  at  ati      J^?«  •• 
^^lehoufe;  be  was  forty  days,  in  an  irreoioveablc  ftate,^""*'"'^''^? 
in  SySury,    Tbc  only  queftion  is.  Whether  he  gained  ^'     **'*^*'* 
a  fettlement  in  Sydbury^  for  if  he  ^id,  his  lofing  his 
former  fettlement  in  Sowton  is  confequential  upon  it,  an4 
foilovrs  of  courfe.    Upon  the  whole,  I  think  it  is  a  fet- 
tlement in  Sydbury ;  and  you  all  agree  that  the  children 
muft  go  with  the  father,  as  they  have  not  gained  any  fet- 
tlement of  their  own,  and  remain  p^rt- of  his  family.— 
The  OTHE&  Three  Judges  concurred  in  the  lame 
opinion* 

596,    Sex  V.   St.  Nyott'sy  Trinity  Term^    13.  Geo.  2.  '^ « P«**i  ^^ 
Burr.  S.  C.   132.  — The  pauper  Nicholas  Penqwte  was*^»^P*JJ^j^^^ 
born  in  St.  Cieere,  and  at  ten  or  eleven  years  of  age  he  ^^^jn  ,0^. 
temoyed   to  St.  Nyotth^   and  lived   in   the   fervice  of  moo  with  his 
Mr.  CoU  of  that  parifh  till  he  was  twenty,  in  5/.  Nyott^s  >  mothor  and  ftf. 
and  then  lived  a  year  and  upwards,  as  a  hired  fervant  at  ^**^^  ^^^f  * 
tlie  wages  of  5I.  a-year,  with  R.  Lyne  in  St.  Nyott\.  .He  ^^*'J^'^ 
then  removed  to  St.  Cleere,  and  lived  there  with  his  mo-  thereby  gains  a 
ther  fome  time,  on  a  tenement  there,  in  part  of  which  he  fettlement. 
had  an  eftate  qi  freehold  and  inheritance,  and  of  which  stnu  1116. 
be  was  feifed  in  common  together  with  his  mother  and  i.SefllCaC  400* 
£fters.      After  he    came  back    to  St.  Cleere  aforefaid» 
and  until  he  fold  his  right  and  intereft  in  the  faid  tene- 
ment (which  was  about  three  years  after  his  return  to 
St.  CUere)y  he  worked  as  a  day-labourer,  and  lodged 
fometimes  on  his  own  eitate,  and  fometimes  in  other 
places  where  he  worked  in  tlie  faid  parifh  of  St.  Qeere, 
and  at  otlier  times  in  other  parifhes  adjoining ;  and  be- 
lieves that  he  did  not  live  and  relide  on  his  faid  eftate  in 
St.  Cleere  or  in  the  faid  parifh  of  5/.  Cleere  by  the  (pace  of 
forty  days  together  at  any  one  time,  between  his  leaving 
the  faid  Roger  Lynes  fervice  in  5/.  Nyott^Sy  and  the  laid 
Nicholas  Pefiquite^s  felling  his  faid  eftate  in  St.  Cleere.-^ 
IiBE,  Chief  Jujiice.     I  do  not  fee  how  a  man  could  be 
fent  to  a  place  where  he  has  a  freehold,  unlefs  he  has 
been  refident  in  fuch  place  for  forty  days ;    though  he 
i;ould  not  be  removed  from  ic,  even  within  the  forty 
days,  if  he  was  in  the  place  where  it  lay.     This  depencfis 
\ipon  the  ftatute  of  13.  &  14.  Car.  2.  c.  12.  which  direfts 
tlic  fending  a  pauper  to  the  place  where  he  was  laft  le- 
gally fettled  for  the  fpace  of  forty  days.    But  this  man 
continued,  off  and  on,  for  three  years  in  the  pariljii 
^hcre  he  had  an  eftate  of  freehold  and  inheritance :  and 
I  do  not  tliink  it  to  be  ncccflary  that  he  fliould  have  re- 
fided  there  forty  days  together.     He  was  irremoveable 
from  St.  CUer^i  fpr  above  forty  days :   and  that  is  fuf- 
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Ktx  •.  ^  ^cicnt.  I  agree  that  he  could  not  be  fcnt  to  a  place 
St.  Nyott*!.  ^here  he  has  an  cftatc  of  inheritance,  unlefs  he  had  been 
fettled  at  it,  fo  as  to  be  irremoveable  from  it  for  the  fpace 
of  forty  days.— The  three  other  Jvdges  agreed  in 
opinion,  that  if  he  has  lands  of  inheritance  in  the  nari(h| 
it  is  not  neceflary  that  the  refidcncc  be  tjport  the  lands : 
it  is  enough  if  he  refided  in  the  parifh.  And  they  alfo 
concurred  with  the  Chief  Juftlce^  that  the  forty  days  need 
riot  be  continued :  a  rebdence  of  forty  days  in  the  whole 
is  fufficient. 


lefs  than  forty 

cUys  upon  a 

man's  own 

cflac 

gitin 
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597.  Rex  V.  Weji  Sbeffordj  Mick,  Term^  25.   Geo,  1. 
Burr.   S.   6\   307.  — Cafe  ftatcs,    That  John  Bird,  late 
hufband    of  Catherine  Bird,   and    father   of    Lawrence 
and   Maryj    being    legally    fettled    in    Bavdon^    came 
t^iX  fcuJ"^  ^y  certificate  from  Baydon  to  JVeft  Sheford :  and,  during 
*^*"  the  time  that  he  refided  in  JVeft  ^hefford  under  fuch  cer- 

tificate, he  became  beneficially  iinitled  to  a  leafehold  cf* 
tate  of  fourteen  pounds  a- year,  fituate  in  Weft  Shefford\ 
which   had   been  granted   by  the  truflees  of  the  larc 
Sir  fVilliam  Trumbull  to  the  father  of  the  faid  John  Bird 
and  his  afligns  for  ninety-nine  years  determinaolc  on  the 
death  of  John  Bird  the  grandfather,  the  wife  of  Jdhn  Bird 
the  grandfather,  and  of  this  John  Bird  the  father  :  tliat 
the  laid  Johi  Bird  the  hufband  of  the  faid  Catherine  the 
pauper,  and  father  of  the  faid  Lawrence  and  Mary,  being 
llic  lafl  furviving  life  in  the  faid  leafe  mentioned,  cntened 
upon  the  faid  eftate  on  the  17th  of  No^emhcr  1750,  and 
was  poflefTcd  thereof;  and  alfo  refided  thereon,  from  the 
time  he  fo  entered  to  the  day  of  his  dcatli,  which  hap- 
pened on  the  15th  day  of  December  175^  being  twcntj- 
eight  days  and  no  more  :  that  upon  the  death  of  the  faid 
John  Bird  the  father  (his  being  the  lafl  furviving  life  as 
kforefaid),  theeflate  under  the  faid  leafe  determined  ;  and 
the  faid  wife  and  children  of  the  faid  John  Bird  had  no 
further  intercfl  whatever  in  the  faid  leafehold  eflatc: 
and  that  they  or  any  of  them  have  not  gained  any  fettlc- 
ir.ent,  other  than   what  they   derive    under    the  faid 
John  Bird  the  hufband  of  the'  faid  Catherine,  and  father 
of  the  faid  Lawrence  and  A^ary,  by  virtue  of  the  faid 
leafehold  eftate  as  aforefaid  in  the  faid  parifh  of  Weft 
ShrJird.'^THE  CoURT  thought  pretty  clearly,  that  forty 
days  refidence  was  necefTary  to  gam  a  fettlement.     They 
ordered  it,  however,  to  fland  over.     And  upon  its  being 
iricntioned  again  now.  Lord  Chief  Justice  Lee  faid 
he  had  looked  a  liitle  into  it :  and  all  the  cafes  he  could 
find,  agreed  in  holding  a  forty  days  refidence  to  be  ne- 
ceflary, in  order  to  found  an  order  of  removal  to  i  place, 
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-—Mr.  Justice  Dennison.    So  I  think.    And  I  look     Rtx  v. 
upon  this  to  have  been  fcttlecK  fincc  the  cafe  of  Murjley  ^""^  SHtF*. 
V.  Grandborough{a^.^  in  which  it  was  holden  by  Lord 
Chief  Justice  Pratt,  Mr.  Justice  Eyre,  and 
Mr.  Justice  Fortescue,  that  "  any  perfon  who  has 
**  an  efiate  of  freehold,  copyhold,  or  for  years,  by  aft  of 
•*'  law»  (as  defcent,  marriage,  executor,  aominiftrator,  or 
'^  purcbafe),  may  dwell  upirn  it  as  his  own  ;  and  is  not 
**  removable;    and' gains  a  fettlement,  if  Ixe  continues 
**  forty  days ;    though  under  lol.  per  annum :    but  he 
**  muft  abide  forty  days,  in  order  to  gain  a  fettlement. 
**  And  notice  is  not  neceiTary ;  becaufe  he  is  not  remove- 
**  able  from  it.    But  Powys  held  contra,  as  to  a  term 
**  for  years  under  lol.  ^rr  annum  value."— Mr.  Justice 
Foster.      I  am  of  the  fame  opinion.      The  cafe  of. 
fFeJ'ton  Rivers  in  2.  Saik»  493.  can  be  no  authority,  to  be 
fure:    the  month's  abode  in  a  parifli  relates  to  afleiT- 
mcnts,  which  are  made  but  once  a  month.-— Per  Cur. 
Order  of  two  juftices  confirmed.     Order  of  feffions 
^uaihed. 

598.  Rex  V,  Sal/or Jj    Hilary  Term^   4.  Geo.  3.    Burr.  But  a  refidenet 
5.  C  516, — Peter  IVhite,  the  father  of  the  pauper,  being  of  J^f»  «^»«« 
fettled  in  Over  Norton,  in  the  year  1726,  for  the  confi-  '"^^^  ]J*^|^ 
deration  of  29!.  purchafed  a  tenement  in  the  parifh  of  f^^'f^^i^'^^i 
Salford,  of  one  John  Lardener,  whofe  wife  was  feiied  of  the  durmgrefidenct, 
inheritance  in  fee  iimple  of  the  faid  tenement,  but  never  thoosh  it  dow 
joined  with  her  hulband  in  conveying  it,  nor  had  Larde-  "ot  opervcto 
ner  her  hufband  any  eftate  in  the  faid  tenement  but  in  p^jl^r^ettUnient 
right  of  his  faid  wife ;  and  his  faid  wife  furvi ved  him,  and  until  the  expt- 
died  about  ten  years  after  him.     hardener,  the  hufband,  radon  of  the 
died  thirty  years  ago ;  [this  order  of  feflions  was  made  in  ^<>*^*y  ^*y»« 
Novfmher  1762.  J     2lt\A  Peter  IVbite,  the  pauper's  father, 
has  lived  in  and  poilefied  uninterruptedly  the  faid  tene- 
ment ever  iince  lie  fo  purchafed  it,  and  flill  lives  there: 
and  his  fon,  the  pauper,  was  born  there,  in  or  about  tlie 
year  1750,  and  lived  with  his  father  as  part  of  his  family 
in  the  faid  purchafed  tenement  till  within. thefe  eight 
years  \  when  the  faid  pauper  married,  and  left  his  father's 
family,  and  lived  in  a  feparate  tenement  in  Sai/ord  zfort^ 
faid,  out  never  gained  any  fettlement  but  what  he  derived 

(a)  M.  4.  Geo.  X.  Vide  Seflf.  C^if.  conking  ap  to  the  pcefent  point  !a 

«diM750,vol.i.  page  133.  N0.11X.  qoeftioo}    which  mine  doetf   and 

«od  I.  Sir  J.  Strange,  97.  hoth  S.  C  agrees  exa^ly  with  the  repreientaiion 

l>i]t  not  fo  full  as  a  fASS,  Report  in  of  the  opinion  of  the  Court  herd 

•)/«wn  hands  {   nor  indeed  at  all  glven.<— Note  by  Mr.  5tfrr»w. 
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Rzx  «.  from  his  &id  father. — Lord  Mansfield  how  delsTcred 
3Ai.rofto*  their  refolution  ;  after  firft  ftating  the  cafe,  and  then  the 
^  jlatute  of  9.  Geo*  i*  c.  7.  f.  5.  and  kfUy  the  que{lion,  viz. 
Whether  the;  paupers  JPeter  fVbite  the  younger  and  Mary 
his  wife  ought  to  have  remained  in  the  parith  of  Salfori, 
or  have  been  removed  from  thence  to  the  hamlet  of  Ot/#r 
Nortofif  as  their  laft  legal  fcttlement  ?  We  are  of  opinion 
that  no  fettleroent  of  the  father  V7as  gained  in  Salford  by 
the  purcbafe,  but  only  during  tlie  time  of  his  inhabiting 
the  purchafed  premifes.  And  this  would  have  been  cqual^ 
the  cafe,  if  this  a£t  had  never  been  made :  for  he  could 
not  have  been  removed  from  his  own  eftate,  though  he 
had  nq  fettlement  in  the  parifh  where  it  lay.  So  that  the 
father's  fettlement  (if  it  may  be  fo  called)  in  Salford  was 
only  temporary,  and  did  not  cxtioguifh  his  fettlement  at 
Over  Norton.  And  the  only  fettlement  which  the  fon 
could  derive  from  his  father  was  at  Over  Norton  j  for  there 
could  be  no  derivative  fettlement  from  the  father  at  Sal- 
fordy  the  father  himfelf  having  no  fettlement  there,  but 
being  only,  irrcmoveable  from  his  own  eftate  ;  like  the 
{a)  A  hff,  cafe  between  the  parilhes  of  IVookey  and  Hlnt^n  Blewet  (aj^ 
|).  674.  pj.  593.  where  the  pauper,  being  fettled  at  Hlnton  Blewet^  had  an 
eftate  defcendcd  to  him  in  IVookey^  by  which  the  Court 
held  that  he  gained  no  fettlement  in  Wookcy^  thongh  lie 
could  not  be  removed  from  thence  if  he  Hiould  chooje  to 
go  thither.  It  may  be  objefted,  that  the  father'^  fettle* 
mcnt  at  Salford^  though  temporary  only,  might  yet  be 
communicated  to  the  fon  fo  long  as  the  father  continued 
upon  his  new-purehafed  eftate,  which  might  remain  du- 
ring his  life.  But  the  anfwer  to  ihis  is,  That  tl)e  father 
had,  in  truth,  no  fettlement  at  all  at  Salford^  to  commu- 
nicate to  his  fon^  but  was  barely  irremoveable  from 
thence,  in  the  fame  manner  as  if  the  a£t  of  9.  Geo.  z.  had 
never  been  made.  This  may  be  illuftrated  by  a  foppo- 
fition  that  the  fon  had  not  refided  in  Salford^  but  had 
.  gone  to  live  in  a  third  pariib,  and  had  there,  been  likely 
to  become  chargeable;  and  the  qubtlion  had  arifea, 
Whether  he  ought  to  be  removed  to  Salford^  or  to  Ovtr 
Norton  ?  He  could  not  poffibly,  in  luch  cafe,  have  bce<\ 
removed  to  Salford:  becaufe  fuch  removal  would  have 
been  conclufive  ujpon  Salford^  and  he  would  remain 
fettled  there  for  ever:  confcquently,  he  muft  have  been 
removed  to  Over  Norton^  which  Ihews  that  he  can  havo 
acquired  no  fettlement  in  Salford  by  virtue  of  his  father's 
purchafe,  even  during  the  time  of  his  f^thcr*s  refideiiec 
upon  it,-!-r^R  Curiam,    Qxiiti  pf  fei^p;is  oujihcd,    . 

v.o/ 
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V.  Of  certificated  perfonsm 


^^.  Burelearv.  Efiftwo9dbey,  Eafter  Tcrm^  5.  Geo,  1.  A  certificate  1% 
Sira.  163.— Cafe  ftates.  That  Abraham  Hatchett,  being  "^^^^ ^ 
legally-^ttled  in  the  parifh  of  Burclear^  about  eighteen  Icopyhowtf- 
years  iince  married,  and  had  four  daughters.     About  tate  to  the  wifo 
ei^ht  years  iince  he  came  with  his  wife  and  children  iiito  of  a  certitote* 
Eafiwoodhey  a^  a  certificate- man.      Whilft   they  were  "**"• 
there,  a  copyhold  of  20I.  per  annum  defcended  to  his 
wife,  which  they  enjoyed  for  five  years  till  her  death,  and 
then  according  to  the  cuftom  of  the  manor  it  dcfcende4 
Mo  the  cldeft  daughter.    About  half  a  year  ago  the  ma9 
aiked  relief  in  Eaftwoodbey^  and  thereupon  the  feffions 
^•iend  him  back  to  Burelear^ — Per  Curiam.     This  is 
not  an  explanatory,  but  a  new  law,  and  mud  therefor* 
receive  a  liberal  conftruAion.     The  exceptions  in  the 
.ftatute  prove  this  cafe,  being  a  cafe  more  reafonable  than 
either  that  are  tliere  mentioned.     If  a  certificate-man, 
by  taking  lol.  per  annum  gains  a  fettlement,  a  fortiori 
ihall  he  that  has  an  eftate  of  his  own,  efpecially  in  tliis 
cafe,  where  he  does  not  come  to  it  by  aft  of  his  own 
(which  might  favour  of  fraud),  but  it  is  cail  upon  him 
by  the  aA  and  operation  of  law.    If  he  that  ferves  a 
parifh-office  gains  a  fettlement  upon  account  of  his  pre* 
fumed  ability,  with  greater  rcafon  (hall  he  that  has  abi-» 
•bty  of  his  own  vifible  to  all  the  world.    It  has  been  al- 
ready adjudged,  that  any  other  perfon,  by  the  defcent  or 
purchafe  of  a  freehold  or  copyhold,  or  by  becoming  in- 
titled  to  a  leafe  for  years,  gains  a  fettlement ;  and  it  can- 
not be  fuppofed  the  Parliament  intended  to  put  a  certi- 
.ficate-n^an  in  a  worfe  condition.      The  value  of  the 
copyhold  is  not  material,  for  it  is  its  being  his  own  makes 
liim  not  removeable.    A  man  mull  take  a  tenement  of 
lol.  per  annum  to  gain  a  fettlement ;    but  yet  he  may 
.come  to  fettle  upon  a  tenement  of  his  own,  though  of 
ever  fo  fmall  a  value.     This  man  therefore  being  for 
five  years  irremoveable  from  Eaftwoodhey,  has  gained  a 
good  fettlement  there^  and  the  order  to  remove  him 
^om  thence  niui^  h®  qualhed, 

600.  Ivinghvev.  Stonetridge^  Hilary  Term,  6.  Geo,  i.nacert!ficat«* 
Stra.  a6 J.  —  Cafe '  ftates.    That  in  .1702  one  ^'^f^rd"^^^^^\r^ 
flower  was  bQUQd  apprentice  to  John  Mmerton,  who  was  Jn*rpprentice 
{tVW  wi|l^  iiiiaaiWre  4iirty  dayi  on*  the  porcM^  c^t0,  he  thereby  gatnt  a  fntlemenci, 

legally 
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ivUfcvM  ••  legally  fettled  In  Iwngbof :  that  be  lerved  part  of  hi$ 
$Tc»%3%t9Q%.  time  there,*  and  then  the  mafter  went  with  all  hit  family 
as  a  ^ertificate-man  to  Stottebridge^  where  he  purchafed  aa 
eflate  of  the  value  of  .6oI.  and  after  fudi  purchafe  the 
apprentice  lived  with  him  fix  months  till  the  appren- 
ficefhip  expired  \  and  becaafe  the  fiatnte  12.  Jnn.  c  18. 
provides,  that  the  apprentice  of  a  certiiicate-man  fliall 

fain  no  fcttlement  in  theparifli  to  which  the  mafter  goes 
y  certificate,  therefore  the  juftices  adjudge  the  fettkment 
at  Ivingboi,  where  the  binding  and  great  part  of  the 
fcrvicc  was. — ^Et  per.  Curiam,  The  order  muft  be 
oualhed:  for  as  the  apprenticefhip  expired  in  1709,  the 
nature  12.  Ann.  is  out  of  the  cafe,  not  being  made  widi 
any  retrofpcA  ;  and  then  the  cafe  is  no  more,  than  that 
an  apprentice  of  a  certificate-man  lives  forty  days  in 
Stantbridge^  which  before  that  ftatnte  was  enough  to  gain 
Wm  a  fcttlement.  Bnt  if  this  had  been  a  cafe  iince  the 
ilatute,  yet  we  think  the  fetriement  would  be  in  5/mm<- 
bridge ;  for,  according  to  the  cafe  of  Burclear  v.  Eafu 
(«)  Afifv  p«50  ^^^dhey  (a),  when  a  certificate-man  makes  a  pnrchafei 
e$i,  pl«  |^#  he  immediately  ceafes  to  be  there  in  nature  of  a  certifi- 
cate-man, and  becomes  a  fettled  inhabitant;  fo  that  lay* 
ing  the  ilatute  out  of  the  cafel  (as  we  muft  do,  it  being 
nothing  to  the  purpofe),  in  this  view  here  is  a  fervioe 
for  fix  months  as  an  apprentice,  in  a  parilh  where  tlie 
niafierr  was  legally  fettled,  which  is  more  than  fufficient 
to  ^ive  a  fettlcm^ht  to  the  apprentice, 

irtndliie*.      601.  Rex  V.  Stamfifld^  Eajler  Term,   16.  Geo.  2.  Burr. 
titot^if^   5.  C.  205.— Cafe  ftates,  1  hat  ^wathan  BarraU   being 
ifftd^iwrfffiLft    ^^  Inhabitant  legally  fettled  in  itansfield^  came  into  the 
thrrtoo  for  (or*  townfbip  of  Spoiland  in  the  parifh  of  RechdaU  and  county 
ty  daytf  be       of  Lancffftfr^  by  virtue  of  a  certificate :  that  by  deed  not 
tUtitbf  $ain$  z  ijj^^j^^cd,  bearing  date  the  4th  day  of  Februerrj  1728, 
w/chtUmdinc^  made  between  Kichard  JJhworih  of  Tongue-End  in  the 
the  ccniftcftie.   parifh  of  Rochdale  aforefaid,  yeoman ,  of  the  one  part,  and 
the  faid  ^Jonathan  Barrai  (by  the  name  and  addition  of^ 
(5'f.)  on  the  other  part,   the  faid  R.  J.  did  demife,  fet, 
and  to  farm  let 'unto  the  faid  J.  B,  his  heirs  executon, 
adminidrators,  and  afirgns,  twenty  fquare  yards  of  land 
in  fVhitworth  in  the  faid  parifh,  to  hold  to  the  faid  J*  B. 
his  executors,  adminiftrators,  and  afiigns,  for  the  term  of 
9^9  years,  under  the  refcrved  rent  of  is.  a-year:    by 
virtue  whereof,  the  faid  J,  B,  entered  to  tlic  faid  pre* 
mifes,  and  afterwards  erefied  a  houfe  and  other  out- 
buildings upon  the  fame ;  and  by  indenture  bearing  date 
the  9th  day  of  Jf^iy  1730,  made  bet weon^ie  faid  JfM^ 
fhan  Barrat  of  the  one  part  and  John  H^nfall  of  Ho^t) 
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in  LangfieU  in  the  county  of  Torly  yeoman,  of  the  other  R«t^. 
part,  the  faid  Jonathan  jSarraty  in  confideratipn  of  i6I\  SxAnritt*. 
lOs.  paid  to  him  by  the  faid  John  Horsfatl^  bargained, 
fold,  let  over,  and  afligned  the  faid  premifes,  with  the 
bnildings  thereupon  erefted,  unto  faid  /.  i7.  his  heirs^ 
executors,  adminiftrators,  and  afligns,  daring  the  reHdue 
of  the  faid  term  of  999  years  ;  to  hold  to  the  faid  J.  H. 
his  heirs  and  afligns :  fey  virtue  of  which  faid  affign- 
ment,  he  the  faid  J.  H.  entered  to  the  faid  premifet. 
And  afterwards,  by  indenture  bearing  date  the  i6th  day 
of  Settember  1731,  made  between  the  faid  Richard  A/h» 
worth  of  the  one  part,  and  the  faid  J.  H.  of  the  other 

J'wrt,  the  faid  R,  A.  leafed,  fet,  and  to  farm  let,  to  the 
aid  y.  H.  his  heirs,  executors,  adminiilrators,  and  af- 
figns,  the  faid  twenty  fquare  yards  of  land  before  granted 
by  him  to  the  faid  /.  B.  and  alfo,  l^c,  and  alfo,  lie.  \ 
to  hold  to  the  faid  J,  H.  his  heirs,  executors,  adminif- 
tra\ors,  and  affigns,  for  the  term  of  999  years;  by  virtue 
of  which  grant,  the  faid  John  Horsfail  entered  to  the  faid 
premifcs  :    that  afterwards,  an  uncle  of  the  faid  Jonathan 
Barrat  having  died,  and  left  fome  money  to  the  faid 
J.  B.  he  thereupon  applied  himfelf  to  the  faid  J,  Hors- 
pall  in  order  to  purchafe  the  faid  premifes  by  him  the 
faid  Jonathan  Barrat  before  fold  to  the  faid  John  HorS"- 
fall,  and  alfo  the  faid  premifes  granted  by  the  faid  Richard 
jt/bworthy  by  the  deeds   laft  above-mentioned.     Upon 
which  the  faid  J.  H,  and  he  came  to  an  agreement ;  and 
by  indenture  bearing  date  the  oth   day  of  July  17361 
made  between  the  faid  J.  H.  of  the  one  part,  and  the 
faid  J.  S.  of  the  other  part  (reciting  all  the  deeds  before- 
mentioned),  tlie  faid   J,    Horsfall,    in  confideration  of 
forty-fcven  pounds  bond  Jide  paid  to  him  by  the  faid 
Jonathan  Barrat,  bargained,  fold,  affigaed,  and  fet  over 
tinto  the  faid  Jonathan  Harrat,  his  heirs  and  affigns,  all 
and  lingular  the  before- mentioned  premifes,  to  hold  unto 
the*  faid  y.  5,  his  heirs,  executors,  adminiilrators,  and 
afligns,  during  the  refidue  of  the  faid  fcveral  terms  of 
999  years  then  to  come :  that  the  faid  premifes  all  lie  in 
the  faid  townlhip  of  Smland^   and  at  that  time  were 
worth  the  faid  fum  of  forty-feven  pounds,  and  now  are 
worth  the  fum  of  fixty-three  pounds  to  be  fold :    by 
virtue  of  which  grant,  the  faid  /.  B.  entered  into  the  faid 
premifes,  and  inhabited  upon  the  fame  for  two  or  three 
years  then  next  following.   That  by  indenture  bearing 
date  the  2jd  day  of  May  1738,  the  faid  J.  B.  afligned 
over  the  find  premifes  to  the  above-named  %  //,  by  way 
of  mortgage,  for  the  fum  of  45I.— Lee,  Cbiefjuftice.  A 
dcfcent  or  a  dcvifc,  and  I  believe  a  purchafe  too,  have 

beea 
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to 

Rix  «. .    been  <Jctcrminc4  to  gain  a  fettlcipcat  (after  forty  4ays  te- 

TAN&ri£L».  fidc^cc),  upon  thc^fpot  of  the  pcrfon's  not  being  re^ 

moveable  from  his  own,  an4  as'  not  being  an  intruder 

vritbin  the  meaning  of  13.  &  14.  Car.  2.  c.  12*    So  that 

wheoever  a  man  has  an  iutcreft  of  his  own*  iboqgh  under 

lol.  a-ycar,  he  (hall  not  be  rcmoveabJc  by  that  ftatutc 

The  preient  queflion  turns  indeed  upon  the  conftrudioa 

(4)9.  &  10.     of  tli€  ccrtificate-acl{«).    Now  though  this  perfon  wa 

Will.  3.  c.  11.  j^  certificaterraan,  yet  if  he  bad  come  to  this  by  aft  of  law» 

it  would  have  gained  him  ^  ilettkment:  and  I  believe 

it  has  been  fo  determined  in  cafe  of  purchafcs  too.    I 

think,  the  fame  conftru&ion  has  been  made  npon  this 

^  aft,  as  upon  that  of  1 3.  &  14.  Car.  a* 

rf  »  certificate;      602.  jRcv  ^.  Deddiitj^ton^  Trlnhy  Term^  1 6.  &  1 7.  {?«.a. 
W/sl'^lr     ^^^'  ^^  ^'  220.~/?/^A<7r^  Maynard,   the  father  of  the 
cha'ce  of  a'^hoofc  P.^^pcr  EdwQrd  Maynard^  who  was  removed  with  his 
for  4ii.  and     "^'ifc  and  family  from  Deddington  to  DunsTew^  about  the 
lircs  inr  h  more  y^ar  1 7 19  Jiad  a  certificate  from  Duns  Tew  to  DedJh^tmt^ 
than  forty  days,  ^hich  acknowledged  the  faid  Richard  Mayttard  ^nd  jbme 
t,  h^^ms  a    ^'^  *^^^'^  ^"^  JS^«;-3r^  their  fonto  be  inhabitants  kgally 
fcukmrtit  in     fettled  in  Duns  Te^M  aforefaid  ;  and  the  faid  Richard  ana 
ardd)nc«of     jinu€  ^\\A  Edivard  their  fqn  lived  in  the  faid  parrlh  of 
tht  certificate.   Dedi^n^^ton  jnany  years  under  the  faid  certificate.    It 
5.C.Strj.iJ93.  likcwiie  appeared,  that  during  tlie  time  the  £iid  Richard 
Alaymrd  and  Jnne  his  wife  and  Edward  their  fori  lived 
in  the  parifh  of  Deddington  aforefaid  under  the  faid  ccr- 
tif  catc,  the  faid  Richard  purchafcd  a  mefTuage  or  dwelling- 
boufe  in  the  pariih  of  Deddington  aforefaid,  which  cofl 
him  forty-two  pounds,    aqd  paid  for  the  fanie   with 
bis  own  money,  and  after  tlie  faid  purcliafe  dwelt  in  and 
inhabited  the  faid  meiTuage  a^  his  own  for  maivy  years, 
i^nd  it  further  appeared,  that  the  faid  Edward  Maynard 
his  fon  lived  with  the  faid  Rjchard  Maynardy  as  part  of 
his  family,  in  the  faid  purchafed  mefTuage,  for  many  yean 
as  aforefaid,  and  never  gained  any  fcttlement  of  his  own. 
And  it  further  appeared,  that  the  faid  Richard  Maynard 
fold  the  laid  meifuage  five  years  ago ;  and  that  Edward 
the  fon  had.no  intereft  therein,  but  became  diargeablo 
to  the  faid  parifh  of  Deddington  \  and  that  Richard  May-m 
mrd  the  fatlicr  is  living,  but  has  now  no  ho^fe  Or  eflate 
whatfoever  in  Deddingian^ — -LfijE,  Ckiif  ^ujiice.  The  pre- 
fent  cafe  is  no  more  tlian  tljis:  A  certificate  was  giv^ 
many  years  ago  to  old  Richard  and  his  wife  wd  Edward 
their  fon  ;  afterwards  Edward  marries  and  has  children; 
Edward  and  his  wife  and  children  are  the  prefent  pau- 
pers ;  old  Richard  made  the  purchafe  in  Deddington,  Now 
{he  aft  of  9.  &  19.  IFilJ.  i   c.  xi.  n\entious  the  doubts 

tli45 
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Aat  had  ^rifen  upon  the  former  aft,  and  then  declares^      Wx  w. 
«*  that  no  fcttlemcnt  fliall  be  gained  by  ccrtificate-perfons,  Di»Dz>t«ir#ii.  ^ 
•«  except  by  the  two  methods  therein  fpecified."    But 
I  think  the  cafe  of  Bwrcfear  (<i}  and  Eaji  JVoodbey  is  an 
authority  in  the  prefent  cafe :  that  order  has  now  been 
read,  and  it  appears,   **  that  a  certificate-man's  wife's 
**  father  furrendered  to  her  a  copyhold  of  20s.  per  annum ;" 
and  this  was  held  a  fettlement,  though  it  was  molt 
pbinty  neither  of  the  two  cales  mentioned  in  the  a<fl. 
1  remember  the  cafe.    Lord  Chief  Juftice  Pratt  hcJd 
it  more  than  equivalent  to  renting   lol.  a-year.    Mr. 
Jnftide  Eyr^  held,  that  the  conftruftion  of  this  zfk  of 
9.  &  10.  fym.  3.  Ihoxild  be  agreeable  to  that  of  13.  fe 
14.  Car.  £•  c.  t2.  upon  which  a  man  was  irremoveablc 
iir6m  any  tenement  of  his  own,  though  it  fliould  be 
under  loh^a-year.     I  do  not  fee  that  the  parilh  will  bo 
faferas  to  the  notice  ariiing  from  renting  loL  a-vear^ 
than  as  to  the  notice  arifing  ^om  a  purchafe ;  there  ieeras 
to  be  *8n  equal  notoriety  in  both  cafes.     If  this  aft  was 
to  be  taken  fo  ftriftly  as  has  been  contended  for,  a  ccr- 
tMcate^man  could  never  gain  a  fettlen^nt,  though  he 
fhould  purchafe  5000!.  a-year.     One  of  the  other  Judges 
in  that  t^feof  Burclear  obferved,  indeed,  that  it  was  not 
ftriftly  to  be  confidercd  as  an  .aft  of  the  party  himfelf, 
as  he  came  in  by  the  furrender  to  bis  wife;  but  ail  the 
Court  held  it  not  to  be  within  the  prohibition  of  the 
aft  of  9.  &  10.  ff^ilL  3.   the  man  being  irremoveable 
as  long  as  he  had  any  thingof  his  own,  though  he  fhould 
become  aftually  chargeable  to  the  parilh.     And  if- this 
be  fo  in  the  cafe  of  the  old  man  Richard  Maynard^  then 
all  his  rights'will  be  communicated  to  thofe  that  derive 
from  hims  for,  after  gaining  a  fettlement  by  the  pur- 
chs^,  the  man  himfelf  is  to  be  confidered  as  an  inha- 
bitant of  the  parilh  in  which  he  has  gained  it,  in  the 
£ime  manner  as  if  he  had  aftually  rented  a  tenement  of 
loL  a-year,  or  executed  an  annual  office;   in  which 
cafes  it  muft  be  agreed,  that  legitimate  children  who 
have  no  fettlement  of  their  own,  mull  derive  frOm  their 
father's  laft  legal  fettlement  (for  the  fettlements  which 
^fhe  father  might  have  previous  to  tlie  laft  are  out  of  the 
cafe,  as  much  as  if  there  never  had  been  any  fuch,  they 
being  extinguifhed  by  his  gaining  a  new  one,  and  having 
feo  more  exiftence). — ^Mr.  Justice  Wright  and  Ms.. 
JusticePennison  concurred  with  the  Chief  Juftice  ia 

(•)  Vide  Cafi9  of  SetUtmeius*  %■  miAake  Sn  ftating  It  to  b««e  Hecii 
P*^.  cafe  lai*  and  Sir  J.  Sn  162,  adefcent  to  the  wife  ^  It  came  to  ber 
s(4«  S.  C.    But  Sir  J.  S.  !$  und^     by  ibc  furrender  of  her  father, 

'  opinion^ 
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Rtxv»-  opinion^  and  exprelTed  themfelves  to  tlie  fame  cfitft* 
PfiPviNc^TOir.  ^j^j  j^jjj^  John  Strange  obfcrving,  that  it  wa^  iUted, 
that  the  old  maa^s  fettlement  in  Dcddingten  was  at  an 
end,  and  therefore  this  might  alter  the  cafe,  thk  Covrt 
faid,  It  did  not,  becaufe  it  did  not  appear  that  he  had 
gained  any  fubfequent  fettlement*  This  was  his  laft 
legal  fettlement,  and  it  may  very  well  remain  foy  thoo^ 
he  has  no  eftate  there  now. 

See  Rex  v.  Itttubitams  of  Weft  Slieilbrd,  md  DongL  f%t. 


il  fetftcr  dici  ^^S*  ^'*  *'•  G?W7^/tf«,  Hilary  Termy  31.  Geo^l* 
fofefiace,  fcy  Burr.  444. — The  fpccial  cafe  ftatcs.  That  in  Jttly  1725 
wffich  his  Daniel  Harri/en  and  Afar/  his  wife  and  fPHftam  Harrifin 
tfM^hfer,  mar-  their  fon  wcnt  from  Woodchefter  to  fiold  Afl^ten  with. a 
^  "^Juh  her  CCTiificatc  from  fFoodchefier,  dircded  to  Coid  4/btmh  ac- 
anifanTondcf  lu^^lcdging  that  they,  the  faid  Daniel  Harrifon  and 
•  eertificate,  Mary  his  wife,  and  fViUiam  Harrifon  their  fon,  and  fuch 
lecomei'mrUled  other  children  as  they  the  faid  Daniel  Harrifon  and  Almj 
^hoBfe  and  j^jg ^\f^  fhould  havc  afterwards  born  in  C^UiJi/htmu  were 
^tpariff^"  inhabitants  Ugally  fettled  in  Woodcbejier:  that  the  faid 
%»  there-  Darnel  Harrifon  and  Mary  his  wife  and  William  Harrifm 
•Minder  of  a  their  fon  lived  in  the  faid  parifh.c^  ColdA/hton  under  the 
•frisr  deter  mi-  fajd  certificate,  from  the  faid  montli  ot  July  1725  till 
^ir^ht  ^*^^^  Cbrijimas  1 728;  at  which  time  miliam  Fidit,  the 
certificate. man  father  of  the  faid  Mary  tlic  wife  of  the  faid Diotfi^  Hai^' 
f»fns  t  fertl^.  r^ff,  died  inteilate,  leaving  the  faid  Mary  his  daughter 
mmm  by  r.  refi.  and  five  Other  children,  and  was  at  the  time  of  his  death 
ImT  rf  fWa*'^  poflcflcd  of  and  intitled  unto  a  tenement  and  a  J  acres  of 
SKe^affrr*a  ^^"^  ^^  ^^^^  yearly  value  of  61. 17s.  fituate  irxCM  Jflbton^ 
fotf^ificficf  for  the  remainder  of  a  term  of  ninety-nine  years  deter- 
tmwk\y  years,  minahlc  on  the  death  of  hirofelf  and  of  the  faid  Mmy  bis 
abheupK  no  daughter,  the  wife  of  the  faid  Darnel  Harrifon.:  that  upon 
J^^cr7r!m.  ^^«  ^^^^^^  ^^  ^'^«  ^?*^  //^/7//'tfm  /^i^^,  the  favd  Daniel  Har- 
€4  of  h;»  fa.  ^/f i^^'  and  :/l/tfry  his  wife  and  the  faid  IViUiam  Harrijon 
wi^r-'mAty^'t  tricir  fon  (be  oeiiig  then  about  five  years  old)  entered 
om&i.  upon  and, took,  poflefiion  of  the  faid  tenement  and  land; 

^^^  '3^*  and  the  faid  Daniel  Harrifon  and  Mary  his  wife  have 
h'ved  in  and  occupied  the  fame  ever  ^nce  until  this  time: 
hut  that  no  adminifl ration  of  the  goods  or  p^rfonal  ef- 
fects of  the.  faid  If'i/liam  Fido  was  ever  granted  to,  or 
taken  out  by,  the  CsLidDaniii  Harrifon  and  Mary  his  wife,* 
or  cither  of  them,  or  any  other  perfon,— Lord  Mani- 
ti  LDr  The  queftion  is,  Whether  Daniel  Harrifon^  the 
tither  of  H^ilLam  Harrifon^  gained  a  fettlement  himfelf 
in  Cold  J/htciJ^  to  which  place  he  eame  originally  as  a 
certificate- ninn  r  Daniel  Harrifon  had  been  twenty-nine 
years  and  a  half  in  pofleflion  at  the  date  of  the  order; 
the  queftion  is,  \Vheth<*r  he  is  within  9.  and  io.  //?//.  3- 

c.  n-' 
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e.  II.?  which  mentions  only  two  methods  whereby  ccr-  *««  •• 
ttticated  perfons  can  gain  fettlements  in  parilhcs  to  which  C****  Amitom* 
they  come  with  certificates,  viz.  taking  a  leafe  of  a  te- 
nement of  loL  per  annum^  or  executing  an  annual  office. 
But  an  eftate  of  a  man's  own,  from  which  he  cannot  be 
removed,  has  been,  by  conftru&ion  ^and  a  very  reafon* 
able  one  too),  holden  to  be  within  this  a£l ;  for  it  would 
be  a  very  hard  thing  to  remove  a  man  from  his  own 
eftate.  And  the  rule  holds  as  well  in  tliecafe  of  a  ccrti« 
ficate-perfon  as  in  any  other  cafe.  That  no  perfon  ought 
to  be  renpioved  from  his  own  property  and  eftate.  l*be  . 
principle  of  this  determination  is,  Secaufe  a  property 
of  a  man's  own  is  a  ftronger  cafe  than  hiring  anotiier 
perfon's  of  lol.  per  annum  value.  The  queftion  then  is. 
Whether  here  Daniel  Harrifon  acquired  fucli  a  right  as 
rendered  him  trremoveable  ?  (for  it  does  not  turn  at  all 
upon  his  becoming  a^ually  chargeable  or  not  \  the  true 
queftion  is,  Whether  he  oecame  irremoveable  or  not?) 
Now  here  he  had  acquired  a  pofitive  riglit  by  twenty 
years  poileflion  ;  which  is  much  more  than  a  mere  ne- 
gative right  or  a  bar.  This  was  fuch  a  pofitive  right  as 
would  have  fufficed  to  fupport  an  a£iion ;  he  might  have 
brought  an  eje£kment  unon  a  twenty-years  pollcirion» 
Therefore  it  is  dillinguimable  from  the  cafe  of  a  bar 
(a  mere  native  right)  or  a  limitation ;  for  it  does  nci 
merely  bar  the  remedy,  but  it  gives  a  right  upon  which 
he  may  recover  in  an  ejeftment  And  here  is  a  pre* 
fumption,  that  they  had  agreed  with  the  otlier  children 
of  fvMam  Fido  for  their  fhares.  It  is  like  the  prefump- 
tion  of  a  bond's  being  fatisfied,  when  no  intereft  has 
been  paid  for  twenty  years.  As  to  Mary  HarriJQn^s  righc 
to  this  (ettlement,  as  being  next  of  kin  to  IVitUam  Fido^ 
who  died  poileiled  of  this  term,  the  general  queftion, 
Whether  it  be  fufficient  for  the  next  of  kin  to  be  in  ' 
pofleifion  merely,  without  taking  out  adipiniftration  Ms 
verv  different  from  the  particular  queftion  in  this  cafe : 
ana  we  have  nothing  to  do  witli  it  in  the  prefent  ca& ; 
for  their:  is  great  dimrence  between  a  fole  next  of  Jdn, 
and  where  feveral  perfons  in  equal  degree  have  all  pf  them 
an  equal  right  (which  is  the  prefent  cafe).  Ot^  the  gc« 
neral  queftion,  I  ihould  have  delired  to  lopk  into  thf 
cafes,  and  to  have  well  coniidered  them ;  but  that  is  not 
now  necelfary,  becaufe  I  ground  my  pre&nt  opinion,  on 
the  cafe  here  ftated  to  us^  upon  what  is  particular  ^n  tliis 
cafe, — Dennison,  Jujlice,  Thefatlier,  Daniel  Harrifof$^ 
was  in  pofleilion  of  an  eftate  of  his  own  for  4bov« 
twenty  years ;  ^nd  he  was  not  removeable  from  it  on  ^c* 
count  of  bis  property  in  it»  which  rcodcred  him  irr^* 

mpycabk* 
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Rex  9.      moveable.    It  is  not  materml  how  he  came  into  pof» 
ColpAsbtom.  feffion\  for  twenty  years  pofleffion  will  alone  give  him 
a  fcttlement.    [Twenty  years  pofleffion  is  fniiicient  either 
to  defend  or  even  to  make  a  title  in  ejeAmcnt.     The 
Csift  of /f/AMnie  V.  ff^iiey^  t.  Stra.  6og,  is  fo  exprefsly. 
And  it  does  n6t  turn  upon  his  not  being  removeable  till 
adually  chargeable  3  it  tarns  i3pon  his  being  irrcmove'- 
able  from  his  own  :  and  a  certificated  perfon  may  gain 
a  fettlement  by  title,  as  well  as  an  uncertificated  perfon 
may.-— WiLMOT,  Jufiice^  concurred^  and  exprefied  him- 
felt  to  the  following  efFed  :    I  dd  not  think  it  material 
to  fay  any  thing  about  the  taking  out  or  not  taking  T>ut 
udminiftratiod.     If  that  point  upon  the  general  queftion 
is  fettled,  I  fhall  not  be  at  ail  inclined  to  overturn  or 
<rontradi£l  it,  cfpecially  in  the  cafe  of  the  poor's  fettle- 
ments,  which  it  is  always  beft  to  afcertain  and  reduce  to 
iprccifion;  and  it  is  ^xo^r  /iare  dieijis  in  cafes  of  this 
nature.     It  is  objcfted,  th^t Daniel  Harri/oh  had  j\o  legal 
pofleflion.     Btit  this  pofleffion  is  either  fay  right  or  by 
wrong,  and  it  was  a  poffeflion  of  twenty  years :  if  it 
was  by  right,  tlie  objedHon  is  at  an  end  ;  and  a  twenty-' 
•  years  enjoyment  and  continuance  even  upon  a  poficffion 
oy  wrong,  gives  a  legal  title  upon  an  ejeAment  even 
againfl  the  rightful  owner.     And  after  fuch  a  length  of 
pofleflion  one  would  be  inclined  to  prefume  as  much  as 
is  pofTible.     Now  here  it  is  poffible,  thzt  Danici  Harri/sn 
and  his  wife  might  have  fomc  grant  or  afiignnient  from 
fVilliam  Fido  in  his  life-time,  or  fome  other  regular  and 
rightful  title  to  the  pofTefTion  which  they  took  of  thi^ 
tenement;  fo  that  their  pofleiHon  might  poifibly  have 
been  a  rightful  one. 


Jf  an  cf?.i?c  be  •     604.  Rex  v.  Inhabitants  cf  Shcnfton,  Mich,  T^rnij  t 
Jc%,if,d  to  xhi:     CfQ  2.  Bmr.  S.  C.  468.— 7/^7flc  Green  the  pauper,  with 
^.f«cf  a  ccrti-  ^      Yus  £rfl  wifc,  who  was  the  daughter  of  one  Robert 
heriijc,  and      ChambcrlaWy  came  With  a  ccrtmcatc,  in  the  year  I7»7f 
they  fTDrr  into 'from  Shtnjton  to  jf/dr/dgc^  and  there  lived  with  Robert 
and  rtfide  upm^Chambn/aur,  in  a  houfe  of  the  faid  Rolert^  till  his  death. 
Ih!r[r*\in7  The  faid  Robert  aap:berletm,  by  his  v;iU  dated  23d  %- 
k^Unftnu"  *    trv:bcr  1724,  gave  to  his  dauglitcr  Mcry  Green,  then  the 
pa«per's  wifc,  all  that  his  houfe,  barn,  garden,  croft,  and 
fhed",  v;jth  the  appurtenances  in  j^/dr/d^e  aforefaid,  to 
hold  tp  her  for  her  life .:  and  from  and  pfter  her  deceafe, 
nnto  Rchat  Green,  fon  of  the -faid  Mary  Greeny  the  ftid 
Robert  Gran  paying  Mary  \\\t  fiflcr  5K     The  tefbtof 
died  foon  after  making  his  faid  will.     The  pauper  and 
his  wifc  Mary  (the  devifee  for  life  under  the  faid  will) 
cnTcj'cd  upon  the  picmUes  fo  devifej,  and  enjoyed  the 
-   V  iaiuc. 
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fame  (the  faid  houfe  being  then  oew-built,  and  the  pre-       ^^^  *• 

mifes  all  together  worth  forty  (hillings  a-year),  from  the^""^"*^'^"*^* 

death  of  Rfil^ert  Chamherlum^  until  the  death  of  Ma}y  h\i     ^\^9^^' 

£rft  wife,  which  happened  fix  motlths  after  the  death  of 

her  faid  &ther;    and  continued  in  the  poUeflion  of  the 

faid  premifes,  till  removed  by  the  prefent  order^  without 

paying  rent  to  any  perfon.     The  pauper'^  firft  wife  left 

iflue  by  him,  one  ion  named  Robert  (the  remainder- mail 

in  the  faid  will^j  who,  many  years  fincej  went  for  a  fol- 

dieri  and  whether  living  or  dead,  not  known ;  and  one 

daughter  named  Mary^  now  living.     The  pauper,  after 

the  death  of  the  faid  Mary  his  firft  wife,  married  Mary 

his  prefent  wife. — ^Mk.  Aston  had  moved,  on  Ihurfday 

16th  November  1758,  to  quafli  thcfe  orders  ;  and  had  ob^ 

jefted,  •'  That  this  Ifnac  Green  the  pauper  had  a  right  to 

*•  this  efiate,  when  he  entered  upon  it;    and  had  con- 

**  tinued  a  peaceable  and  unintetrupted  poffeffion  of  it 

•*  for  above  thirty  ycarS,  and  was  irremoveable  from  it, 

•*  notwithflaading  his  cbming  originally  into  the  parifh 

"  under  a  certifiv:ate«*'     And  he  then  mentioned  the  cafes 

of  JJhbritile  V.   Wiley  (a)  y  Bur  clear  v,  Eaftwoodhay  (bj^{»)  ^^^*Pn^ 

Rex  V.  InhabUants  of  Marwood{c)y  Rex  v.  Inhabitants  oJf^S'^'  556- 

Duns  Te-M  {d).  Rex  v.  Inhabitants  of  Cold  AJhtbn  {e).  And  \i^^^^\^r 

ilow,  Mr.  MoRTONVwho  was  to   have   fhewn  caufe  (^) '^nce,  pag* 

againft  quafhing  thefe  orders,  cahd idly  owned  that  he63a.pl.  562. 

tould  not  undertake  to  fiipport  tliem  againft  feveral  ex-  W  Ante,  page 

prefs  rcfolutions  ffJ.-^LoRD  Maksfield.     So  it  feem-  J^^'Xlit* 'part 

td  to  us,  upon  the  original  motion. — Whereupon  thc^gg^  pj^  ^'03. 

tule  was  made  abfoiute.     Both  orders  q[ualhed. 

605.   ilex  V,  Inhabitants  of  Ditnchuich^  tTtlary  Tertfti  a  certificate- 
6.  Geo.  3.  Burr.  S.  C.  j;S3'"— Cafc  ftates,  That  jE^war^^  man  and  his 
Tanfur  was  duly  ccrtincated  from  Dunchurch  to  South  ""'^^^^^^^^ 
Kikvortb;    where  he  refidcd  with  his  wife  and  family  to'^^l^'^^^"^^^  , 
the  time  of  his  death.    Upon  the  trial  of  this  appeal,  it  ^hich^thcj  pay 
appeared  by  parol  evidence  of  the  pJiupcr  and  her  fon  1^1.  and  after 
only,  whicn  evidence  was  objefted  to  by  the  couniel  for  W  out  15!. 
thc'rcfpondents,  that  about  tweflty-five  years  fince,  the  ""^'^ '" '•P*'" 
>auper  and  her  hufband  the  faid  Edward  Tanfur  ^^x^^^J^^^""^^ 
joint  purchasers  of  ^  houfe,  yard,  and  garden-place  at  therel>y  worth 
^outh  Kilwotth ;    and  paid  for  the  purchafe  thereof  igl.  conflderably 
and  upwards*    And  Edward  Tanfur  laid  out  about  i<l.  more  than  30*. 

*  ♦  -^  ^     ThU  is  not  a 

hn^J!^$  porehafe  of  10  eftate  of  30!.  value. 

(/)    Vide  a.  Salic.   514.   inter  pi.  1345    Muriey  and  Grandbo- 

KvflJp  and  Harrow  panfhei,  amc,  roujch,  ante.pajc^is.  pJ.  $J5J  R<a 

V*^  6^4*  pi*.  59^  I     Crant^y  and  <r.   Inhabiuots  cf  S«ntfrifl)«    anle^ 

St.  Mary  GoiUorl,  ante,  peg:  214*  |»8C  6a^*  p4*  35^,  ^ 

Vol.  it.  Y  /  leort, 
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A  father,  irt  6o6.  Rex  V.  Inhabitants  of  Ingleton^  EaJIer  Terniy  6.  Gt^t 

coofidcratiroo  of  j^  £^^^,  $.  C.  560. — RicharJ  S.peddy  and  Rofi  his  wife,  . 
natural  iffec-     {j^jj^,^  legally  fettled  in  Invletony  about  forty-three  year* 

tion,  convey » to  »»-'.-,..        An     -  1        ^  %         %  /•  1   1 

his  daughter,  ^go  came  to  inhabit  i;i  AJlwick^  where  they  have  relided 
then  under  a  ever  liJice  ;  and  brought  with  them  a  proper  ccrtificatcr 
certificate,  a      from  IngUton^^  acknowledging  them  to  oc  legally  fettled 

*^"^T*iffr*'  ^^^^  *  ^^*^^  ^"^^  delivered  to  the  proper  officer  at 
wfth  remainder  4/^'^^^k,  About  thirty- two  ycsrs  agrQ,  a  cuftomary  cot- 
to  her  children  i  tage  fituate  in  AJi'Osick  was,  m  coitfideratTon  of  natural 
this  ii  a  siniun*  love  and  afFedion,  conveyed  by  the  father  of  the  faid 
tary  JmiantHi,    ^^  &peddy  unto  her  ufe  for  life  ;  and  afte¥  h^r  deoeafc, 

X/"wi^»^n'''  ^^  ^^^  "^^  °^  ^^"^^  ^^^''  <*^^g^^^^  ^"^  ^^^  ^^^^'  The  faid 
9.  Geo.'  I 'c.  7.  Richard  Speddy  and  Rofe  his  wife  entered  on  the  faid  cot- 

SeeRrxv^r.     tage,  and  continued  m  poifeiiioii  fixteen  yeard^  withoat 
Umingion.        interruption  ;  and  tlien  the  faid  Richard  ^nvchzftA  Q^\ii^ 
faid  daughter  Jane  her  remainder  in  fee  in^  the  faid  pfc- 
mifcs,  for  five  pounds  ;  and  was^admitted  tenant  thereof; 
stnd  continued  pofTeflion  of  the  fame,  eiglit  or  nine  year?  i 
longer ;  when  they  fold  the  fame  to  Francis  How/on  for  1 
twenty  guineas.     About  ten  years  ago,  Jane  fVard^  aufit  , 
to  the  laid  Rofe  the  wife  of  Richard  Speddy^  in  confidc- 
ration  of  natural  love  and  af^e&iol'^  conveyed  a  moietj 
of  another  cuftomary  meffuage  and  tenement  with  fomc 
lands  thereto  belonging,  iituate  in  JJiwick  aforefaid,  of 
the  yearly  value  of  four  pounds,  unto  the  faid  Ricb^i 
£peddy  and  Rofe  during  their  lives ;  and  after  their  death, 
unto  Thomas  their  fon,  his  heirs  and  ailigns  for  ever; 
and  the  other  moiety  unto  their  faid  daughter  Jam  and 
her  heirs.     The  faid  Richard  Speddy  and  Rofe  bis  wife 
entered  into  pofleflion  of,  and  have  refided  m  the  (aid 
tenement  ever  iince,  and  continued  fo  to  do  at  the  tiiuc 
of  their  being  removed.     But  on  the  21ft  of  J^nuerry  laft 
paft,  in   confidcratioii^  of  ten  pounds,    they  the  faid 
Richard  Speddy  and  Rofe  his  wife  conveyed  their  faid 
moiety  of  the  faid  laft-mentioned  tenement  unto  Thames 
Speddy  their   fon  (who  lives  with   them   in  tlic  fame 
houfe)  :     and    fince  the  making  fuch   conveyance  to 
the  faid  Thomas  the  fon,   and  before  the   making  the 
faid  order  of   removal,    the  faid   Richard  Speddy  and 
Rofe  his  wife  became  aidually  diargeable  to   the  faid 
townftip  of  Aflwick.-^Thc  counfelv  on  the  autbontv 
(a)  Ante,  page  of  Rex  V.  Mar  wood  {a)  ^  gave  up  the  point ;  and  allowed 
632.  pi.  562.     that  that  was  a  voluntary  fettlement^  and  not  a  punhafi 
within  the  ftatute  of  the  9.  Geo,  \,  c.  7.  f.  5.{*)  j  in  which 
^l-tlT'l^^  opinion  the  Co u sit  concurred. 
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607.  Rexv*  fFohumy  Trinity  Term,  I4.GV<?.  3.  Burr.S.C.  A  cerjificate  ig 
785. — OwtJtidrew  Lambert^  intitled  to  a  long  term  of  years  <**'i=|»*'^5td  by 
in  a  cottage  in  Evtrjbolt,  by  will  dated  1 748,  '^:^Zl , 

devifed  as  iollows  ;  "  I  give  and  bequeath  to  my  kinl- term  devifed  to 
**  man  JVilliam  Poweir%  foil,  named  /indtew  Poivell^  and  a  f«in,  wiih  di- 


u 


his  heirs,  all  and  whatfoever  I  ftall  die  poflefled  of/®^'o"«.  f^« 
"  he  paying  certain  legacies  licrein  mentioned-     Alfo  it !?!?  ^^^^JH"  ""^ 

z*  •  'It  J        1       /•  I  I  •     r  r-r/"if         ^^^^^  mould 

**  IS  my  will  and  pieaiare,  that  my  ktniman  lydltam-^^^;,  free  ii- 
*'  PqwcU  the  elder,  his  wife  and  children,  fliall  have  \'vt(*  bcrty  to  dwell 

•*'  liberty  and  power  during  their  natural  life  to  dwell  in  therein  during 

^*  the  fame  hoofe  they  now  live  in"  (which  was  the  coN  ^^^^^  *'*"• 

Jage  above-mentioned) ;  and  the  teftator  appointed  the 

faid  Andrew  Powell  his  fole  executor.     The  laid  Andnw 

Lambert  died  in  1750,  and  the  faid  Andrcvj  P swell  proved 

his  will  in  the  fame  year.    The  faid  IVtlUam  Powell  ai>d 

his  wife,  and  their  fbn  Andrew  Powell^  and  their  two 

daughters  the  paupers,  from  the  year  1750  to  February 

iaft,  the  tiine  pf  his  death,  refided  in  the  faid  cottage. 

It  appeared  in  evidence,  that  about  fourteen  years  ago  the 

faid  fVilli^m  /^^mW/^'as  put  into  pofleflion  of  part  of  a     , 

.ham  and  four  poles  x>f  ground  in  the  parifli  of  kverJJ^oh^ 
by  warrant  froija  tlxe  Ihcriff,  executed  by  Thomas  Hopkins 

•riie  witncfs,  who  received  a  guinea  for  his  trouble.    The 

iaid  ff^Uliam  Powell^  after  poffeffion  fo  delivered  to  him 
as  aforcfaid,  let  the  f^id  premifes  at  the  rent  of  five  Shil- 
lings per  annum ;  and  received  the  faid  rent ;  and  cut 
xlown  a  tree  that  ft.ood  upon  the  faid  ground,  and  fold  it. 
This  court  {the  fclfions]  is  of  opinion,  that  the  paupers 
have  not,  by  reafon  of  the  fafts  above  Aated,  any  fettle- 
racnt  in  E'uerjholt ;  and  they  confirmed  the  order. — Pem- 
fiERTO]^  iQQved  to  quafh  tliefe  orders,  inafmuch  as  this 
devife,  which  gave  the  paupers  "  free  liberty  and  power 
**  during  their  natural  lives  to  dweH  in  the  houfe,'*  was  a 

,difcharge  of  the  ccj'tificate,  and  tliat  they  had  gained  a 
certificate  in  Everjholt. — The  Court  were  clear  that  tlic 
^bjeSioii  was  unanfwcrable. 

608.  Rex  V.  Long  Wittenhamy  Afich.  Term^  24.  Geo,  gf  -^  .    - 
Editor's  MSS.— Two  juttices  removed  the  paupets  ^^.f^"^'^'^^^^^^^^^ 
from  the  pari(h  of  Uptojh  n^  the  county  of  Berks,  to  the  ftcatcd,  and  t"h« 
f^fit^  of  Long  JViitoiham^  in  the  fame  county;  and  the  husband  pur- 
feffions,  upon  appeal,  confirm  the  order,  and  ftate  the  fol-  cb»^«  ""^  crt«te 
lowing  cafe :    John  ff^ffiaUnd  Jane  his  wife,  being  cer-j^'J^'^"  ^/^^Jjf- 
tificatcd  from  L^ng  IVittenbam  to  Upton,  went,  about  the  tiVwfdow  'and 
.  year  1764,  to  refide  in  Upton  under  fuch  certificate.     1  n  her  piiiidrcn 
fhe  year  1765  JohnlVefial  pucchafed  a  cottage,  with  a  i>orn  under  fuch 

certificate  will 
gain  a  fenlcmem  by  refiding  forty  cl^ji  theroon  a(ier  (be{iulib»pd*sdcat!^ 

Y  y  3  fraall 
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Rex  V.       fmall  piece  of  garden-ground,  for  the  fnm  of  fi^t  posA 

LoMQ  Wir.   jn  UptoHj  and  contin^  to  live  upon  that  teneiocnt 

TcvsAM.    Yiis  wife  and  family  under  the  farae  certificate  until 

time  of  his  death,  which  happened  on  the  15th  Fi ' 

1784.     During  fuch  rcfidence  at  Upnn  be  tod  ifibe 

fonSy  viz.  Jfhn  and  fViliiam^  and  two  dai^tetS) 

and  RacbaeL     A  Ihort  time  before  his  death,  Jafm  90 

the  father  and  all  his  family,  except  RacbaeU  were  ftat 

i¥ith  the  fmall-pox.    Racbaely  being  free  from  the  '» 

fe&ion,  was  removed  to  the  houfe  of  a  brolher-in^ 

within  the  fame  parifh,  to  flay  until  the  femily  (hoaiiik 

recovered  from  thedifeafe,  and  was  then  to  rettimboB 

to  her  Other's  family,  but  which  fbe  never  did  prenM 

to  the  prefent  order  of  removal.     The  fattier  and  dieih 

miJy  became  afinally  chaigeable  to  the  parifh  ofUfmx 

little  before  his  death,  and  the  £miily  continued  k>  '^ 

the  removal.    The  fadier  died,  as  above  mentioned, 

tefhtte,  and  fcifed  in  fee  of  the  faid  cott^^e  and 

ground,  leaving  the  pauper  y^x^  fVeftalY\\%  widow, 

his  eldcfl  fon  and  heir  at  law,  of  the  age  of  nineteen 

.  and  fViilianif  Mary^  and  Racbael^  his  only  cbildrea 

furviving,  of  the  refpeftive  ages  mentioned  in  the 

of  removal.     Jaw  the  widow,  Wdiiam^  and  J/tfrj,  ^ 

ill  of  the  {mall-pox  at  the  time  of  the  father's  death,* 

thefe,  together  with  .11  the  other  diildren  enceylR^ 

were  refiding  on  the  faid  eftate  at  the  time  of^his  ddl 

and  continued  confiantlv  to  rriide  thei^eon  for  tfaeipi 

of  ten  weeks,  at  the  end  of  which  time  the  faid  ptffi 

*was  removed  as  above  mentioned.    The  qneftion  H 

Whether,  under  thefe  circumflances,  the  widow  ^ 

Weftal  had,  as  a  certificated  perfon,  gained  a  fettkfltf 

by  refiding  upon  this  eftate  at  Vfton  for  forty  daytii 

her  hulband's  death  r — ^Ma.  Milles,  upon  the  aothod 

(«;  Ante,  pag«of  Rex  v.  Painfwick(a)^  being  mentioned  by  theCoi 

639.  pi.  59$.    admitted  diat  ja  fettlement  may  be  gained  by  fK0r«tf 

but  he  contended,  that  a  certificated  perfon  cannot  gM 

a  fettlement  by  this  fpecies  of  eflate,  as  a  widow  btff 

fuch  cafe  only  a  right  of  refidence,  and  not'a  poilcffioal 

the  eftate.     The  counfcl  on  the  otlier  fide  were  flqfJ 

by  the  Court,  who  thought  it  too  clear  a  cafe  to  I 

queftioned.— X.ORD  Maksfield.  The  ffaituteof^ 

Charta  fays,  that  a  widow  fhall  have  her  Forty  days; " 

therefore  there  is  no  doubt  that  the  pauper  jmty  in  4 

pjefent  cafe,  was  irremoveable  for  forty  days,  and  tfacf^ 

gained  a  fettlement.    As  to  the  daughter  Rachd^  % 

was  feparated  from  her  family  bv  the  ad  of  God,  vi^ 

cannot  be  coniidered  an  emanapation  fo  as  to  pti^ 

her  gaining  a  fettlement.    The  point  v^as  dcttrnuiKdii 

U 
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Rex  v^  Palft/wick.r^Tht  order  of  fcffions  was  therefore 
^uafhed. 

609.  Re9V,  InkaHtants  ofUfton^  Eajler  Term,  2Q.  Geo,  3.  If  a  pcrfon  for- 
7.  Term  Rep.  2^1.— John  Hcnwood,  the  piLVi^T^  originally*"*''/ j?;«if**.*^ 
fettled  at  Ufton,  came  to  refide  with  his  father  John  Hen-  ±  »:"*';^!!^*''^ 

,     ,       ^       '  ••  ,  »'         ,  on  ni8  own 

wood,  about  twenty-three  years  ago,  on  a  cottage  and  pre-  ^^3,^  ^^  B,  ro- 

piifes  at  Mortimer  Hants^  which  his  father  had  occupied  ceivc  a  certi- 

ftveral  vears.  By  indenture  ordced  of  feoffment  dated  loth  ficaw  ^"n  ^' 

of  Oeiober  ijbb,  with  livery  of  feifin  indorfed,  ^nd  duly  ^^^^^^^"3^^^^^ 

executed,  in  confideration  of  natural  love  and  affcdion,  ^is  fobfequcnt 

and  of  10/.  to  him  paid  by  the  pam>cr,  John  Henwood  the  refidtnce  on  hSf 

fatlier  granted,  enfeoffed,  and  confirmed,  the  faid  cottage  cftate  at  B^ 

&c.  to  the  pauper  in  fee.     About  three* years  and  a  quarr 

ter  afterwards  the  pauper  obtained  from  the  parilh  of  C^ 

ion  a  certificate  dated  the  ift  of  January  1770,  dujy  figned, 

certified,  and  allowed,  acknowledging  that  he  and  his  wife 

;ind  family  were  inhabitants  legally  fettled  in  Ufton,  And 

the  pauper  afterwards  occafionally  received  relief  froni 

Ufioif  during  his  refidcnce  in  the  cottage  at  Mortin^er.  The 

father  qf  the  pauper  lived  with  the  pauper  upon  the  pre- 

mifcs  till  his  death,  which  happened  about  eight  years  ago. 

The  pauper  was  his  eldefl  fon  and  heir  at  law,  and  con* 

tinued  to  refide  upon  the  premifes  until  the  year  1788- 

Thc  pauper  by  leafe  and  lelcafe  dated  15th  and  x6th  of 

February  1 788,  conveyed  the  fame  premifes  to  John  Stert 

for  50I.  which  fum  appeared  upon  evidence  to  oe  a  fatis- 

f%£lion  for  a  debt  due  for  necefTaries  provided  by  Stert 

for  the  pauper  and  his  family^  and  for  money  lent.    The 

pauper  being  afterwards  turned  out  of  pofleflion  by  Stert, 

to  whom  after  the  fale  he  had  bpcome  a  tenant,  returned 

to  Uftony  and  was  removed  to  Morti mer. -^Lokd  Kenyon, 

Cbief^JuJiice.    There  is  nothing  in  either  of  the  points 

piade  at  the  bar  ;  the  firfl  of  which  has  been  fettled  thefe 

forty  years,  and  the  other  near  a  century  pafl:.     In  Re^  v. 

Marwood(a)  it  was  contended,  tliat  purchafe  under  (he  (a)  Ante,pag« 

;l.  Geo.  I.  c.  7.  wasto  beundcrftoodascontradifHngui(hed^3»«P*«  56*. 
irom  defcent  \   as  in  a  former  cafe  (i)  upon  the  fubjeft.  (A)  Rex  v.  Sa- 
But  the  Court  explodi^  that  idea ;  and  faid,  that  the  Le-  bridgewonb, 

S;iflature  only  intended  to    prevent  perfons  who  jnade  *""»  P^5*  ^^* 
iofiall  pu^chf^^es  for  pecuniary  confiderations  from  gaining  Jnd^fcc'the 
a  fettlcment ;  but  tliat  donations  ffo^n  a  father  to  his  s.  c.  Burr, 
child  did  not  come  within  the  ftatute.     Nqw  in  this  cafe  S.  c.  ^6. 
we  are  bound  to  take  notice  that  this  conveyance  was  in 
confideration  of  natural  love  and  afFedion  as  well  as  lol. 
And  we  cannot  fuppofe  that  lol.  was  the  real  value  of  the 
eftate,  for  there  are  circumftances  in  the  cafe  to  (hew  the 
contrary :  the  cafe  itfelf  ftates  that  it  was  afterwards  fold 

Y  y  4  for 
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Riz  V.  for  50L  Perhaps  the  lol^  w;as  taken,  becaufe  the  father 
^K HABITANTS  jjaj  fonic  o'thcr  child,  upon  whom  he  wiflicd  to  bcftow 
pr  V'TON.  fomething  arifing  out  of  diis  cftate,  and  hfe  tbok  this 
mode  of  doing,  it.  This,  being  a  donation  from  a  father 
to  a  fon,  is  clearly  not  a  purchafe  within  tiie  9.  Geo.  i. 
c.  7.  notwithftandihg  part  of  th^  coniideration  was  in 
money.  On  the  other  point  not  the  fmalleft  doubt  can 
l)e  entertained ;  for  though  the  certificate  was  conclufive 
at  the  time,  it  was  afterwards  done  away  by  the  pauper's 
refidence  on  his   own  property  at  Morumer, — Ash-- 
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CHAPTER    THE    ELEVENTfT. 

OF   CERTIFICATES, 

I.  The  Jlatutes. 

II.  The  form  and  manner  ofgratiting  certificates^ 

III.  Of  the  effeSf  of  certificates. 

IV.  Continuance  and  determination  of  certificates. 

L     Tbefiatutes. 
6lO.   *D^  13'   ^  K'  ^''-  2*   ^-  ?^'   '"•  '?   ^^  '^  enafted,  Perfont  likelj 

Xj  **  ihat  it  Ihalland  may  be  lawful,  upon  comr  to  become 
«*  plaint  made  by  the  churchwardens  and  overfccrs  of  chargeable  who 
**  the  poor  of  any  parifli,  to  any  juftice  of  peace,  within  ^I^Wg*^/***- 
"  forty  days  after  any  fuch  perfon  or  perfons  corping  fpfh^^Unoi^l^ 
<'  to  lettle  as  aforeiaid  [q)  in  any  tenement  under  the  moved. 
**  yearly  value  often  pounds,  for  any  two  jufticcs  of  the  /^n  vide 
**  peace,  whereof  one  to  be  of  the  quorum  (b)^  of  the 
**  divifion  where  any  perfon  or  perfons  that  are  likely  to  (0  V'<>«^<*'*  »* 
"  be  chargeable  to  the  parifli,  fhall  come  to  inhabit,  by  P****'"*^*^*' 
y  their  warrant  to  remove  and  convey  fuch  perfon  or 
**  perfons  to  fuch  parifli  where  he  or  they  were  laft  legally 
"  fettled  cither  as  a  native,  houfliolder,  fojourner,  ap- 
**  prentice,  or  fervant,  for  the  fpacc  of  forty  days  at  the 
**  leaft,  ux^efs  he  or  they  gwtjufficient  fecurtty  for  the  dif 
**  charge  of  the  /aid  far  i/h^  to  be  allowed  by  th6  faid  juf» 
«'  tice»." 

6ll.    By  I3f  &  14.  Car.  2.  C.  12.  f.  3.  it  isalfo  FRPVIDED,  Perfons  goinf 

»*  That  (this  aft  notwithftanding)  it  (hall  and  may  be '"^o  *"y  P*"^^ 
«*  lawful  for  any  perfon  or  perfons  to  go  into  any  coun-  »o^o  *»r*f'^- 

•/I-  1  ..  u  •      ^*  ^  L  A  ^work*  and  car- 

«  ty,  paarifti,  or  place,  to  work  m  time  of  harvefi,  or  at  ^yinj  with  them 
*<  any  time  to  work  at  any  other  work,  fo  that  heor  they  a  cimTin- 
*«  carry  with  him  or  them  a  certificate  from  the  cate  fnom 
*'  minifler  of  the  parifh,  and  one  of  the  churchwardens  ****i'J*Tr  - 
«  and  one  of  the  overfccr*  for  the  poor  for  the  faid  year,  !![„  .  ftrUe-'^ 
*«  that  he  or  they  haycadwelling-houfe  or  place  in  which  mentby  refil 
f'  |ieor  they  inhabit,  and  hath  left  wife  and  children,  or  dence  eJfo. 
«*  fome  of  them,  there  (or  othcrwife,  as  the  condition  of  «^*>"t. 
'<  the  perfons  fliall  require),  and  is  declared  an  inhabitant 
**  or  inhabitants  there :   and  in  fuch  cafe,  if  the  perfon 
<'  or  perfons  Ihall  not  return  to  the  place  afortfaid,  when 
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ff  his  or  th^ir  work  is  finifhed,  or  ihall  failiick  or  impo- 
f*  tent  whilft  he  or  they  are  i}\  tlic  faid  work,  it  (hall  not 
f^  be  accounted  afettUment  in  the  cafes  abovefaid,  but  that 
'^  it  (hall  and  ma^  be  lawful  for  two  juilices  of  the  peace 
to  convey  the  faid  perfon  or  perfons  to  the  place  of  hi) 
or  their  habitation  as  aforefaid,  under  the  pains  and 
**  penalties  in  this  adt  prefcnbcd :  and  if  fucb  perfon 
"  or  perfons  fliall  refufe  to  go,  or  fhall  not  remain  in  fuch 
**  panfli  where  tliey  ought  to  be  fettled  as  aforefaid,  but 
**  mall  return  of  his  own  accord  to  the  pariih  frbm  whence 
f'  he  was  removed,  it  fhall  and  may  be  lawful  for  any  juf? 
**  ticc  of  tlie  peace  of  the  city,  county,  or  town  corpo- 
**  rate,  where  the  faid  oiTcnce  Ihall  be  committed,  to  fend 
"  fuch  perfon  or  perfons  offending  to  the  lioufe  of  cor* 
*'  re£lion,  tliere  to  be  punilhed  as  a  vagabond,  or  to  a 
.**  public  work-boufe  in  this  prefent  aft  hereafter- men- 
f*  tioned,  there  to  be  employed  in  work  or  labour :  and 

V  if  the  churchwardens  and  overfeers  of  the  poor  of  the 
^'  parifh  to  which  he  or  they  fliall  be  removed,  refufe  to. 
*^  receive  fuch  perfon  or  perfons,  and  to  provide  work 

V  for  them,  as  other  inhabitants  of  the  parim,  ^ny  juftice 
**  of  peape  of  that  divifion  may  and  fliall  thereupon  bind 
5*  any  fuch  officer  or  officers  in  whom  there  fliall  be  de- 
f^  fault,  to  the  affizes  or  feffions,  there  to  be  indi&fd  fo? 
5f  }ii5  or  tbejr  pontcmpt  in  that  behalf.'* 

Ptrfons  cofping       612.   Py  S.  &  9.  fVilL  3.  C.  3O.    IT  X8  RECITED,  that 

to  inhabit  in      a  Forafmuch  as  many  poor  perfons  chargeable  to  the 

^J^*JJnd**     **   pairifli,  towrifliip,  or  place  where  they  live,  merely  for 

bringing wiih    **  want  of  wofk*  would  in  any  orher  place,  where  liiffi- 

thcmacertifi-  *'  cient  employment  is.  to  be  had,  maintain  themfetve^ 

ttte  »"***' 1^  <'  and  families,  witliout  being  burthenfome  to  au^  parifh, 

hand?!"        **  townfliip,  or  plape,  but  not  being  able  to  give  fuch 

owmngthcm  to"  fecurjty  as  will  or  may  be  expefted  and  required  upon 

be  inhabitants   *<  their  qpming  to  fettle  themlelves  in  any  other  place, 

offuch  other     *«  and  THE  pERTiFicATEs  that  have  been  ufually  given 

P*"^*  ^^m^o  "  *"  ^"^^^  ^^^^^  having  been  oftentimes  conftrued  into  a 

plovi(te  for  ^^  '*  notice  in  hand-writing,  they  arc  for  the  /noft  part 

them  whenever  **  confined  to  live  in  their  own  parifhes,  townffiips,  or 

they  aflc  relief    <*  places,  and  not  permitted  to  Inhabit  elfewhere,  though 

i>f  the  parim  to   u  tlieir  labour  is  wanted  in  many  other  places,  where 

certificate  was    "  *^^  increafe  of  manufa&ureg  would  employ  more  hands; 

given.  **  IT  IS  THEREFORE  ENACTED,  That  if  any  perfon  or 

**  perfons  whatfoever,  that  from  and  after  tlie  firft  day 

'•  oiMaylbo^  fliall  come  into  any  parifli  or  other  placci 

^*  there  to  inhabit  and  refide,  fliall  at  the  fame  time  pro- 

*•  cure,  bring,  and  deliver  to  the  churchwardens  or  over- 

"  fcers  of  the  poor  of  the  parifli  or  place  where  any  fuch 

.         **  perfon 
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1*  pcrfqn  Ihall  come  to  inhabit,  or  to  any  or  cither  of 
M  them,  a  cERTincATE  under  the  hands  and  feaLs  of 
•f  *  tlie  churchwardens  and  overleers  of  the  poor  of  any 
"  other  parilh,  townlhip,  or  place,  or  the  major  part  of 
**  them,  or  under  the  hands  and  feals  of  the  oyesfeers  of 
.**  the  poor  of  any  other  place  where  there  arc  no  chufch-^ 
f*  wardens,  to  be  attefted  refpeftively  by  two  or  more 
*5  credible  witnefles,  thereby  owning  and  acknowledging 
f*  thepeyfon  or  perfons  mentioned  in  tl^e  faid  cei^tifi- 
**  c  AT£  to  be  ^n  inhabitant  or  inhabitants  legally  fettled 
**  in  thatparifh,  townfhip,  or  place,  pvery  fpch  certificate 
♦*  having  been  sdlowed  ot,  and  fubfcribcd  by  two  ot  more 
"  of  the  juftices  of  the  peace  of  the  county,  city,  liberty, 
**  borough,  or  town-corporate,  wherein  the  parifh  or 
*^  place,  from  whence  any  fuch  certificate  fhall  come, 
doth  lie,  (hall  oblige  the  fajd  parifh  or  place  to  receive 
and  provide  for  the  perfon  mentioned  in  the  faid  certi-« 
f*  iicate,  together  with  his  or  her  famUjrj  as  inhabitants 
**  of  that  parilh,  whenever  he  fhe  or  they  Ihall  happen 
**  to  become  chargeable  to,  or  be  forced  to  ?flc  relief  of 
**  the  parilh,  townfliip,  or  place  to  which  fuch  certificate 
1*  ^as' given  ;  and  then,  and  not  before,  it  fhaliand  may 
f*  be  lawful  for  any  fuch  perfon,  and  his  or  her  children, 
♦*  tliougb  born  in  that  parifh,  not  having  othcrwife  ac- 
f*  quired  a  legal  fettlement  there,  to  be  removed,  con- 
f '  veyed,  and  fettled  in  the  parifli  or  place  fron)  whence 
f*  fnch  certificate  was  brought,"    ■ , 
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613.  By  9.  &  10.  Tf^tlL  3.C.  IX.  IT  IS  RECITED,  ^•That  Ko  certSfieato? 

whereas  fon^e  dpubts  have  arifen  upon  conftrudion  peEfon  flutt 
of  the  faid  aS,  by  what  afts  any  perfon  coming  to  **  ^^jw^^g^^ 
«*  inlubit  or  rcfidc  withiq  any  parifh,  by  virtue  of  any  JlJj^Jie^ 
«*  fuch  cERTxriCATB  a^  aforciaid,  may  procure  a  legal  mem  ia  mV 
**  fettlement  in  fuch  parifh,  and  whether  fuch  cehtifi-  parTA, unleft  , 
GATE  did  not  amount  tq  a  notice  in  writing,  in  order  ^  J»^«  « ««»i^ 
to  gain  a  fettlement:   for  explaining  thereof,  and  of  "**"***^'®'- 
^*  the  faid  aa,  it  is  therefore  enacted,  That  noS^'J'^"!!!;^ 
«*  perfon  or  perfons  whatfoever,  who  Ihall  come  into  |»ariih  office, 
tt  any  parifh  by  any  fuch  certificate  as  aforefaid, 
•*  fhall  pc  adjucteed  by  any  aft  whatfoever  to  have  pro* 
**  cured  a  legal  fettlement  in  fuch  parifh,  unlefs  he  or 
**  they  Ihall  really  and  bond  fide  take  a  leafe  of  a  tenement 
♦*  of  the  value  of  ten  pounds,  or  fhall  execute  fome 
•f  annual  office  in  fuch  parifh,  being  legally  placed  in 
tf  fuch  office.''  €>    J  r,     _     ,„ 
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614.  By  12.  jinn,  c.  18.  f.  2.  .**  And  wHEliEAi  many 
perfoas  obtaining  and  bringing  fuch  certificates  do  fre* 
quently  take  apprentices  oound  by  indenture,  and  hire 
and  keep  fervants  by  the  year,  who,  by  reafon  of  fuch 
apprenticefhips  aOd  fervices,  do  gain  fettlements  in  and 
become  a  great  burthen  to  fuch  pariihes,  townihips, 
and  places,  though  fuch  maflers  coming  with  fuck 
certihcates  have,  by  virtue  tlier^of,  no  fettlen^nt$  in 
fuch  pariihes,    townHiips,    or  places  :    for    remedy 
whereof  it  is  cnadted,  I  hat  if  any  perfon  wbatfoeyer, 
who,  upon  or  after  tiiefour-and-twentieth  day  of  June 
1713,  (hall  be  an  apprentice  bound  by  indenture 
to,  or  Ihall,  upon  or  after  the  faid  four  and-twentieth 
day  of  June  1713,  be  a  hir£X>  servant  to  or  with 
anv  perfon  whatfoever,  whojijd  come  into,  or  IhaH 
refide  in  ^ny  pariih,  tow  nllTfpTor"  place,  in  that  part 
0^  Great  Bnl::in  called  England^  by-nKAns  or  licence  of 
fuch  certificate,  and  not  afterwards  having  gained  a 
kgal fettlemcnt  in  fuch  pariih,  towndiip^or  plate;  fuch 
apprentice,  by  virtue  of  fuch  apprcnticeibip*  indcn- 
turc^QT  binding,  and  fuch  fervant,  by  being  hirpcj  by  or 
ferving  fts  a  fcrvsint  ^  aforefaid  to  fuch  perfon,  inail 
not  gain  or  be  ad^ii^dged  to  have  any  fettlemcnt  in  fuch 
pariln,  tcv^nfliip,  or  place,  by  reafon  of  fuch  appren- 
ticefliip  or  bjndjngj  or  by  ruafoft  of  fuch  hiring  or 
itrymg  therein  ;  but  every  fuch  apprentice  and  f(5rvant 
ihall  have  his  and  their  fettlements   in  fuch  parift| 
townfliip,  or  place,  as  if  he  or  they  had  not  been  bound 
apprentice  or  apprentices,  or  had  not  been  an  hired 
fcTvant  or  fervanu;,  to  fuch  perfon  as  aforefaid,  any 
a£l  or  af^s  of  parliament  to  the  contrary  uotwith* 
ll2U}difig/* 

615.  By  3:  ^'^  2.  c.  29.  f.  8.  it  is  enafled,  "  That 
after  24th  yww^  17 30,- the  witneflcs  who  atteft  the  exe- 
cution of  fuch  certificates  by  the  churchw^arden  or 
churchwardens,  overfepr  or  ov^rfeers,  iigning  and  (bal- 
ing the  fame,  or  one  of  the  faid  witnefles,  (hall  make 
oath  before  the  jufliccs  of  the  peace  who  by  the  faid 
a&  arc  dircSed  to  allow  the  fame  (which  oath  tliey 
are  hereby  authorized  to  adminifter),  tliat  fuch  wit- 
ncfs  or  witjneilcs  did  fee  the  churchwarden  or  church- 
warden$i  overfeer  or  pverfcers,  whofe  names  and  fcals 
arc  thereunto  fubfcribcd  and  fet,  feverally  fign  syid 
feal  the  faid  certificate,  and  that  the  names  of  fuch 
witnefles  attcfting  the  faid  certificate  arc  of  their  own 
proper  hand-writing  ;  which  faid  juflices  of  the  peace 
ihall  alfo certify  that  fuch  oath  was  made  before  them; 

•    '  "and 
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**  and  every  fucli  certificate  Co  allowed,  and  oath  of  the 
••  execution  thereof  fo  certified  by  the  faid  juftices  of 
**  the  peace,  fhall  be  taken,  deemed,  and  allowed,  in  all 
'•  courts  whatfoever,  as  duly  and  fulfy  proved,  and  fhall 
**  be  taken  and  received  a^  evidence  without  other  proof 
"  thereof :  and  that  all  Certificates  given  in  purfuance  of 
«  the  8.  &  9.  ffliL  3.  c  3a  before  the fiidtwentv-forcfrth 
♦*  day  of  June  1730,  fliail  be  alfo  taken  and  alldvfr'edin 
••  all  coTlrts  as  evidence  withoiit  other  proof^  provided 
•*  the  fame  are  duly  allowed  by  two  juftices  ot  the  peace^ 
**  as  by  the  faid  aft  is  required.'* 

616.    By  7.Ge^.2*  c.  29.  **  And  whereas  by  theOvcHfcmwbt 
*«  8.  &  9.  Irill.  3.  c:  20.   all  pariflies  and   places   are  reimbttrfad « 
•'  obliged  to  receive  and  entertain  as  inhabitants  all  and  ^^^^m 
•'  every  perfon  and  perfons,  and  their  families,  which  perfoiM* 
•*  come  from  any  other  parifhes  or  places  with  fuch  cer- 
"  tificates  of  their  fettlenient  as  in  the  faid  aft  are  di- 
"  reftcd  and  required,  until  fuch  certificate -perfons  be- 
•*  cotn«  chargeable,  in  which  cafc,  and  no  otliers,   the 
**  parifhes  and  places  to  whiqh  they  have  been  fent  by 
**  certificate,  are  authorized  to  re  convey,  and  thofc  front 
whence  they  came  required  to  receive,  the  laid  Ceftifi- 
cate-perfons,  and  their  families,  as  their  proper  pa- 
**  rifhioners  and  inhabitants  ;  but  no  provifion  is  tmde 
•*  in  the  faid  aft  for  reimburfing  the  parifhes  and  places 
**  the  charges  they  may  be  put  to  in  re-conveying  the 
**  faid  certificate-perfons  to  their  former  parifhes  and  fet- 
•*  tlements,  or  for  the  maintenance  of  them,  v»-hcn  fict 
**  or  difablfrd,  till  they  may  be  in  a  condition  to  be  fo 
*'  removed^  whereby  divers  parifli6s  and  places  are  ofteit 
**  put  to  great  and  unavoidable  expcnces  in  removing' 
**  and  maintaining  fucft  certificate-perfons  and  their  fa- 
**  mi  lies  :  now  to  remedy  and  prevent  the  fame  for  the 
•*  future,  IT  IS  ENACTED,  Tnat  when  anyoverfcer  or 
*•  overfeers  of  the  poor  of  any  parifh  or  place,  or  otlier 
*'  perfon,  fliaH  remove  back  any  perfon  or  peffofls,  or 
•*  their  families,  refiding  in  fuch  parifti  or  place,  or  fent 
•*  thither  by  certificate,  and  becoming  charrectibfe  as  aforc- 
**  faid  to  tlie  parifh  or  place  tcr  wfirch  Inch  perfon  or 
*•  perfons  fhall  belong,  fuCh  dterfecfs  or  other  perfons 
**  mall  be  reimburfed  ftrch  retffonaWc  charges  as  they 
*'  may  have  been  put  unto  in  maintaining  and  removing 
f«ch  perfon  or  perfons,  by  the  churchwardens  or  over- 
feers pf  the  poor  of  the  parifh  or  place  to  which  fuch 
**  perfon  or  perfons  is  or  ars  removed,  the  faid  charges 
*•  being  firfl  afcertained  and  allowed  of  by  one  or  more 
••  ©f  his  majefly's  jufVices  of  thepcace  for  the  county  tt 
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*^  piace  to  which  fuch  removal  Ihall  be  made ;  whicii 
^  laid  charges,  fo  afcertained  and  allowed,  Ihall,  in  cafe 
•*  of  refufal  of  payment,  be  levied  by  di'flrefs  apd  fale  of 
**  the  goods  and  chattels  of  the  churcliwardens  and  over- 
•^'  fcers  of  the  poor  of  the  parifh  or  place  to  which  fuch 
♦*  certificate-perfon  or  perfons  is  or  are  removed,  by  war- 
^  rant  or  warrants  under  the  hand  and  feal,  or  hands  and 
**  feals,  of  fuch  juftice  or  juftices,  returning  the  over- 
*^  plus,  if  any  there  be  ;  which  warrant  or  warrants  he 
**  or  they  are  hereby  required  to  grant." 


II.    The  form  and  manner  of  granting  certificates^ 

Thejafticet  6x7*  Rex  v\  Bofton^    Eajier  Term^   4.  Geo.  I.    Stra.  94^ 

may  mtuft  as  — ^.,  being  legally  fettled  in  Bofton^  came  into  Horncajile 
wicntfles,  and  ^  ^  certificate-man ;  and  the  juftices,  thinking  the  certi- 
ficate  at^''  ficate  not  fufficient,  made  an  order  to  remove  him  back 
lame  time.  to  Bofton.  And  now  upon  motion  to  quafh  the  order  it 
8).C«Fort.  301.  appeared,  that  the  certificate  was  figned  by  the  church- 
wardens or  overfeers,  as  8.  &  9.  IVilL  3.  c.  30.  directs ; 
and  that  it  was  attefted  by  two  as  witnefles,  who  were 
juftices  of  the  peace.  The  ftatute  requires  it  to  be  at- 
tefted by  two  witneiles,  and  allowed  by  two  juftices  of 
.  the  peace.  And  Cheshyre  infifted,  that  tliis  was  a 
better  certificate  than  fuch  a  one  as  is  mentioned  in  the 
ilatute ;  for  the  attcftation  of  the  figning  it  is  only  to 
fatisfy  the  juftices  that  it  is  the  hand  of  the  parifh-of- 
ficers,  and  nothing  can  be  fo  fatis^^tory  to  tliem  ai 
what  they  fee.  And  it  is  not  requifite  that  there  be  four 
diftinft  perfons,  two  to  atteft,  and  two  to  allow,  but  the 
juftices  that  allow  the  certificate  may  aft  in  botli  capa* 
cities : — to  which  the  Court  agreed,  when  it  appeared 
they  took  upon  them  to  a£b  both  as  witneiTes  and  juf- 
tices ;  but  here  it  only  appeared  they  fubfcribed  as  wit- 
nefles, for  there  are  no  words  of  allowance.  If  this 
Ihould  be  held  good,  the  juftices  may  be  drawn  in  to  fign 
as  witneiles,  when  perhaps  they  do  not  io  much  as  know 
what  the  inftrument  is,  and  never  imagined  what  they 
did  would  pafs  for  an  allowance,*-*The  certificate  was 
held  void,  and  the  order  confirmed. 

A  etrtificate  618.  Barleycroft  v.  ColcavertoH^  Mich*  Term^  7.  Geo.  U 
which  appall'  Stra.  402. — ^This  was  an  order  of  removal  from  Bat^ley^ 
to  have  heed  ^roft  to  Coleovertcn^  reciting  that  the  pauper  bad  fifteen 
^£dU)e'^^  years  fince  come  with  a  certificate  allowed  according  to 
famed  to'han  ^^  ^^  ^^  DarliamcQt  from  Cohoverton  to  BarUjcrefi. 

been  attc(ted»  AtC 
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Ah  exception  was  taken^  that  it  is  not  faid  the  cArti-BARLFrcsprr 
ficatc  was  atuftedy  but  only  that  it  was  allowed. — Sed  ^• 

PER  Curiam,  The  attcftathn  is  by  the  ilatute  made  pre-  ^^Jj.*^^*^*'  ' 
vious  to  the  allowance ;  and  therefore,  when  they  fay  that 
it  was  allowed  according  to  the  a£t  of  parliament,  we 
muft  intend  it  was  attcjied^  for  otherwifc  it  could  not  be 
fo  allowed* — The  order  was  confirmed. 

6l().  Rex  V.  St.  Ives,    Hilary  Term,  ^.  Geo.  %.    ^' ^^1-^,^^^' 
^fis,  153. — This  was  a  motion  for  a  mandamus  to  be  ^^  H^^^^ 
direfted  to  the  churchwardens  and  overfeers  of  the  pa-  tognim«cer* 
rifh  of  St.  ivesj  commanding  them  to  fign  a  certificate  <incatdt. 
acknowledging  a  poor  perfon  to  be  fettled  in  their  pa- 
rifh.      The  application  was  founded  on  an  affidavit^ 
ftating  that  the  pauper  had  ferved  an  apprentice(hip  in 
St.  Ives,  and  that  he  was  capable  of  gettmg  a  good  live- 
lihood elfewhere.— But  the  Court  rejeded  the  mo- 
tion as  a  very  ftrange  attempt, 

620.    Rex  V.  St.  Nicholas  in  Harwich,    Hdary  Tcrmy  A  certificate  b 
15.  Geo.  2.    Burr.  S,  C.  171.— The  pauper  Thomas  Par-  food,  tkhou^^ 
/o?u  obtained  a  certificate  from  the  churchwardens  and  ji^g^^* 
overfeers   of  fVoolverftone,    dire&ed  tlius  :    •*  To  the 
**  churchwardens  and  overfeers  of  the  poor  of  the  pa-  S.C.Sira.i  i^|. 
^*  rifli  of  Harwich  near  Dover  Court  in  the  county  of 
**  EJptx,  or  to  any  or  either  of  them,  &c,"  with  which 
Certificate  he  went  into  the  parifh  of  St.  Nicholas  in  Har* 
wicbj  and  delivered  the  lame  unto  Mr.  Griffith  Daviiy  an 
inhabitant  of  the  faid  parifh ;  but  whether  he  was  a 
churchwarden  or  Qverfcer  of  the  faid  parifli  did  not  ap- 
pear.   The  Sessions  find  the  proper  name  of  the  parilh 
is  *'  5/.  Nicholas  in  Harwich^*  and  that  there  is  no  fuch 
parilh  as  *^  Harwich  near  Dover  Court-,**  and  therefore 
Were  of  opinion,  that  fuch  certificate  was  of  no  effect  as 
to  the  parilh  of  St.  Nicholas  in  Harwich.     Two  of  the 
Queflious  in  tins  cafe  were,  First,  Whether  this  certi- 
ftcate  was  mifdireiUdf    and,  Secondly,   Whether  ir 
was  well  delivered? — Chapple,  Jujlice,  I  do  not  think 
any  direction  at  all  to  be  ncccflary,  and  a  mtf-dire£lion 
is  as  a  void  direction,     fiefides,  if  a  dircftion  were  ne- 
ceflary,  1  Ihould  doubt  whether  this  miftake  of  the  name 
would  make  it  bad.    I  remember  a  cafe  of  a  carrier,  in 
hord  Raymond*^   time,   where  the    plaintiff  recovered, 
though  there  was  no  fuch  parilh,  as  fVicomby  tlie  true 
name  being  Chipping-fFicomb.    However,  I  do  not  think 
any  diredion  to  be  necellary.     Then  as  to  the  delivery 
of  the  certificate,   it  was  delivered  to  an  injiabitant, 
tiiough  it  does  not  appear  that  he  was  a  pariOi  officer. 
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Rkx  V.       If  it  liad  been  a  removal  to  Harwich^  then  indeed  a  de« 
St.  Ni«iiioLAf  livery  to  the  officer  had  been  neccflary  ;  but  the  afti 
IX  Harwich.  Jq  not  make  it  a  condition  that  he  Ihall  deliver  his 
certificate  to  theparifh-officers. — Wright,  Juftice,  con- 
curred.    It  is  admitted  on  all  hands,  that  the  a£t  of 
8.  &  9.  IVilL  3.  c.  30.  doei  not  require  any  diredion  of 
a  certificate,  and  that  if  there  had  been  none  it  had  ne- 
verthelefs  been  good.     The  reafon  of  it  is,  becaufe  the 
l>ari(h  of  fVoolverfione  has  by  theit"  certificate  acknow- 
ledged him  to  be  ''an  inhabitant  legally  fettled  in  theif 
"  pariflij"  arid  they  are  thereby  bound  againft  all  the 
world.    As  to  the  delivery  of  the  certificate,  the  pari(h 
to  wliom  a  certificate  is  delivered  cannot  remove  the 
certificated  |>erfon  indeed  till  he  becomes  chargeable  \  but 
]f  no  certificate  is  delivered  to  them,  nonconflat  tliat  there 
is  any,  and  they  may,  in  that  cafe,  remove  him  on  com- 
plaint of  his  being  likely  to  become  chargeable.     But 
vet  this  docs  not  make  the  certificate  ineiFeftual;  the 
parifh  who  gave  the  certificate  is  in  all  events  bound  by 
_        the  certificate  .'  therefore  the  certificate  is  good  as  to  thd 
R«  V.  Bimop-  Pa^ifl^  of  fVoolverftBTU  (a). 

Ade^  Trinity  Term,  1755,  P°'^*  P^S^  7'^*  P'-  ^^S*  ""^  '^^  ftatute  of  %,  9c  9.  Will.  3; 
c.  30.  r.  I,  Mitc,  page  69s,  pl.4i».  >ivlrich  eXprcAly  requires  the  pauper  to  bring 
and  dcKvrr  the  eeniiic«te  to  the  aburcliwardens  or  overfters  of  tt2e  parifli  where  fuch  pauper 
fliaU  come    to  inhabit. 

TwojufticM         62 1.    Rex   V.    JVooton    St.    LavJrence^     Hilary   Terntf 
m«y  cxcrcife     8.  <?^<7.  3.  Burn  S.  C,  58 1. — The  paupet  Thomas  Prytf 
fhcrirdifcrction  b^jng  a  married  ntan,  and  being  rcf  dfed  admittance  into 
wfufinra  ^-   the  parifh  of  iherborn  St.  John  without  a  certificate  of  his 
tiiicate ;  but  an  fettlement,  applied  to  the  parifh-officers  of  the  faid  parifh 
aUowanceis      of  IVooton   St,   Lawrence  \    who  gave   him   a  common 
o«>t  valid  un.     printed  form  of  a  certificate  (acknowledging  **  that  the 
Ills  they  fiso  It. ..  f^jj  Thomas,  his  wife  and  children,  were  fettled  in  the 
*'  faid  parilh  oi  lyooton  St*  Lawrence^*),  under  the  hands 
and  fcals  of  the  majority  of  the  pafifli -officers  of  the  faid 
parifh  o(  fVooton  St.  Lawrence^  and  atlefted  by  two  wit- 
neflcs:    but  the  blanks  for  the  allowance  of  jufliccs 
were  not  filled  up,  and  no  name  of  any  jufticc  figned 
thereto.     There  was  no  proof  of  thp  delivery  of  tlie  faid 
common  printed  form  to  the  parifh-officers  of  Sherborn 
St,  John  ;  but  from  the  time  of  his  returning  to  fVootsn 
St.  Lawrence,  the  pafifh  of  U^coton  St.  Lawrence  had  re- 
lieved him  to  this  time.     An  objedion  was  taken,  that 
he  had  gained  no  fettlement  in  IVooton  St,  Lawrence,  be- 
caufe the  certificate  was  not  figned  by  any  jufticc  of  the 
peace. — Lord  Man'sfield,  Chief  JuftUe.    A  ccrtifiate 
cannot  conclude  the  parifh,    unlefs    properly  figned. 
I'he  certific»te-ad  fpecifics  certain  checks  and  guards 
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tlpon  certificates*  The  juftices  are  not  obliged  mmif*-  Rex  v. 
teriallv  to  allow  and  fign  a  certificate:  they  are  not  ^«otonSt. 
bounci,  at  all  events,  to  allow  and  fign  it.  They  have  a  ^^^•*'^»*=*- 
difcretion  to  allow  it,  or  not  to  allow  it,  if  it  be  liable  to 
objeftion.  The  aft  rpquires  a  conclufive  certificate  to 
be  under  the  checks  and  guards  therein  particularized. 
This  certificate  wants  them.  Therefore  it  is  no  certiiv. 
cate  within  this  aft.  And  if  it  is  not  a  certificate  within 
the  aft,  it  cannot  conclude  tlie  parifh.  It  is  no  con* 
fequence,  that  becaufe  the  patifh-officers  may  bind  their 
parifh  in  fome  things,  therefore  tliey  may  in  all.  If 
certificates  not  within  the  aft  of  parliament  were  to  bf 
allowed  as  evidence  and  prefumption,  it.would  open  a 
door  for  great  litigation  oefore  the  juftices,  concerning 
the  degree  of  fuch  evidence  and  prefumption :  which 
Would  be  infinitely  inconvenient;  for  it  would  greatly 
heighten  the  expence  of  parifhes  (which  is  enormoufiy 
great  alreadjr),  in  carrying  on  thefe  difputes  about  the 
lettlement  of  the  poor,  with  the  money  which  ought  to 
fupport  them.— Mr.  Justice  Yates  and  Mr.  Jus- 
tice Aston  agreed  it  to  be  a  very  plain  cafe.  It  muft. 
be  a  certificate  purfuant  to  the  certificate-aft ;  or  clfc 
it  Cfinnot  conclude  the  parifh  tliat  gives  it. 

6Z2.  Hex  v.  JJbton  Keynes ^  Hilary  Term-^  1 3.  Geo,  3.  If  one  of  (he 
hurr.  5.  C,  725. — The  pauper  and  his  family  went  from  '^^  pcrfons 
^mh  Cerney  to  AJhton  Keynes,  under  the  following  inftru-  "^^|"^„\^* 
inent  or  paper- writing,  as  a  certificate  :—*•  Glouce/ier^  t^^  ^^^^  ^^ 
*^  Jbire — To  the  churchwardens  and  overfeers  ot  the  faa  of  hit  hi?* 
*'  poor  of  the  parifli  of  AJhton  Keynes  in  the  county  of  ^8f«Kn«*  »• 
««  IVilts — We  the  churchwardens  and  overfeers  of  the  [^j^'^J^^J^^** 
**  poor  of  the  parilh  of  Swth  Cerney  in  the  county  of-^^^^^^i^ 
•*  Gloucefter  do  hereby  own  and  acknowledge  ^/Vi&^r^  fying  that  the 
'*  Meffenger  and  Mary  Mejfenger  his  wife,  their  child  oiher  wienefii 
•*  Richard  Meffenger  his  fon,  aged  half  a  year  old,  and  ^^^'^'^  ^ 
«  all  heirs  of  her  body  begotten  by  the  faid  Rlchard^^^^^^,^ 
**  Meffenger,  to  be  inhabitants  legally  fettled  in  our  faid  and  faw  it      ' 

f'  parifh  of  South  Cerney  in  the  county  of  Gloucefter^  and  figned,  icc« 
**  to  be  pariihioner^  there.    In  witnefs  whereof,  we  the 
*^  faid  churchwardens  and  overfeers  of  the  poor  of  tt^e 
•*  parifh  of  South  Cerney  have  hereunto  refpeftively  fet 
*^  our  hands  ^nd  feals,  the  28th  day  of  January  17399 

"  40.    Attefted  by      ** ~ ^  O  )  church  - 

"  jinthony  O' Brown       '«  fFilliam  Hqfkins  O  J  wardens. 
"  hisX  mark      ^    ^^  Henry  Cook  ^X^^^^c^^ 

**  Paul  Jenktnfonr       "  John  Harris  O  { <>^«f  *<^"- 

:      "  We  whole  names  arc  hereunto  fubfcribed,  two  of 
^*  his  majefty's  juflices  of  the  peace  for  the  faid  county 
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Rix  V.  «•  of  Gloucefter^  do  hereby  certify,  that  he  the  faid  P.  Jai- 
AsMTOK  «c  i^injon  came  before  us,  this  day,  and  made  oatlithathe 
"  was  present  with  the  other  wittieft  above-mentioned, 
"  and  did  fee  the  faid  churchwardens  and  ovcrfcers  fcvc- 
'*  rally  fign  and  fcal  the  faid  certificate ;  and  that  his 
"  name  is  of  his  own  proper  hand-writing.  And  wc 
**  do  allow  of  the  certificate  above  written.  Given  un- 
**  dcr  our  hands,  the  28th  day  oi  January  1739. 

/  "  Robert  Sandfori* 

**  Jofeph  SmalU:\ 
The  cyrESTioN  was,  Whether  thij  was  a   fufficient 
certificate  ?    And  it  was  argued,  that  it  was  not ;,  bccaufc 
the  name  or  mark  of  Anthony  Brown,  one  of  the  witncffcs 
atteftiftg  the  execution  of  it,  was  not  proved  before  the 
juftices  who  allowed  it,   to  be  of  that  witncfs's  own 
proper  hand-writing.    They  urged,  that  the  aft  of  par- 
liament of  3.  Geo.  2.  c.  29.  f.  8.  requires,  that  the  wit- 
"heffes  who  atteft  the  execution  of  the  certificate,  or  one 
of  them,  (haH  make  oath  before  the  juftices  who  allow 
it,  •*  that  fuch  witnefs  or  witneffes  did  fee  the  execution 
*'  of  it;  and  that  the  names  of  fuch  witnefles  attefting 
«'  the  fiid  certificate  are    of  their  own  proper  hand- 
*«  writing."     Whereas  in  this  cafe  Pauljenkinfm  (one 
of  the  witncflesjonly  proves  that  his  own  name  is  of  his 
own  hand- writing:  but  there  is  no  fort  of  proof,  cither 
by  him  or  by  any  one  elfe,  of  the  hand-writing  or  mark 
or  Anthony  Brown^  the  other  witnefs.-*-ButTHE  whole 
Court  were  extremely  clear,  **  that  there  was  fufficient 
**  proof   of   Anthony    Brown's    ^tteftation."      Jenkinjw 
fwcars  "  that  he  \Vas  prejTcnt  witli  Brown\   and  did  fee 
<*  the  churchwardens  and  ©verfcers  feverally  fign  and 
"  feal  the  faid  certificate."     And  this  is  above  thirty 
years  ago.      It  would  be  very  unreafonablc,  that  the 
parifli  who  gave  this   certificate  fo  long  ago,   fliould 
quibble  it  oiF,  in  this  manner,  now. 

A  certificate  fi       623.  Rex  V.  Tamworthy  Rafter  Term,  14.  Geo.  3.  Star. 
^kf'^^V"  ^'  ^-  n^'— Samuel  IP'aikins,  the  father  of  the  pauper, 
the  majority  of  ^^"^  ^""^"^  ^''  M^chaeTs  in  the  year  1727,  to  refide  in 
j>ariih-officcrs    Tamzvorth  ;   and  brought  with  him  a  paper- writing  p«r- 
and  juiiiccf.      porting  to  be  a  certificate  under  the  hands  and  feah  of 
Thomas  Dagley  and  John  Hoiiyer,  churchwardens,  and 
Daniel  Gill  and  Samuel  Edwards,  o  verfeers  of  the  poor  of 
the  faid  parifli  oi  St,  MichaeVs,  and  allowed  bjr  Abraham 
Qwen  and  Henry  Cockram,  then  two  of  his  nifjcfty's  juf- 
tices of  the  peace  for  the  city  and  county  of  the  city  of 
Coventry:    which   paper-writing  is   in    the  words  and 
figures  following,  to  wit — **  To  the  churchwardens  and 
"  o verfcers  of  the  poor  of  the  parilh  of  Tamwortb  in 
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•*  the  county  6i  Stafford,  &c.:  We  the  churchwardens  R*x  •• 
and  ovcrleers  of  the  poor  of  the  pariih  of  St.  Aftchael  Tamv/orth. 
in  the  city  of  Coventry^  do  hereby  own  and  acknow- 
**  ledge  Samuel  JVatklns  and  family  to  be  inhabitants  le- 
"  gaily  fettled  in  our  faid  pariih  of  Sf.  Michael  \  and 
"  that  we  will  own  them  as  fuch,.  at  any  time  or  times 
"  hereafter.  In  witnefs  whereof,  we  have  hereunto  fet 
"  our  hands  and  fcals,  the  16th  day  of  May  in  the  year 
•'  of  our  Lord  1727. 

"  Thomas  Dagley  O  7  church- 
"  Attefted  liy  "  John  Hollyer  O     J  wardens. 

«  Ralph  Whitehead^     •*  John  Gill  O  7         r 

"  John  Bryan  \  "  Samuel  Edwards  Q  >  °^^"^^^S* 

**  And  allowed  by  us  whofe  names  are  under-written, 
"  befng  two  of  his  majefly's  juftices  of  the  peace  for  the 
••  city  and  county  of  the  city  of  Coventry. 

**  Abraham  Oiven,  Mayor. 
"  Henry  Cockram,^^ 
It  appeared  that  there  had  always  been  fix  church- 
wardens and  four  overfeers  for  the  parifli  of  5/.  Michael^ 
and  the  fcffions  were  of  opinion,  that  as  the  certificate 
was  executed  by  four  only  of  the  faid  parifli-officcrs,  it 
was  not  a  valid  certificate.— The  Court  thought  it  a 
hard  cafe  upon  Tamworth ;  but  they  held  themfclves  to 
be  bound  down  by  pofitive  law.  The  ftatutc  is  exprefs 
and  pofitive,  that  the  certificate  muft  be  under  tlie  hands 
and  feals  of  the  churchwardens  and  overfeers,  or  the 
major  part  of  them.  And  as  to  fraud,  the  Court  cannot 
prefume  fraud  if  it  be  not  found  ;  and  here  none  is  ftated 
(though  Mr.  Justice  Ashhurst  thought  the  juftices 
might  have  confidered  it  as  a  fraud).  Neither  could  the 
Court  prefume  the  death  of  any  of  tliem,  between  the 
9th  of  April  and  the  i6th  of  May. — Mr.  Justice 
Aston  mentioned  the  cafe  of  fVooton  St.  Lawrence  ( a) y  («)  Ante,  page 
where  the  Court  agreed,  that  a  certificate  cannot  con-  7Q4»  pi-  ^ai. 
elude  the  pariih  that  gives  it ;  unlefs  it  be  purfuant  to 
this  a£l  ot  parliament. 

624.  Rex  V.  Hayder^  Eafter  Term^  27.  Geo.  3.   Edi- The  lofsof  a 
tor's  MSS. — Two  juftices  removed  the  pauper  from  certificate,  and 
Kilby  to  Hayder^  and  the  feflions  confirmed  the  order,  '^f"^*  •<>  ?"nt 
The  order  ftated,  That  the  pauper  refided  ^t  Kilby  under  ""I"^^^^^ 
a  certificate,  which  there  was  reafon  to  believe  had  been  tify  the  removal 
cafually  deftroyed,  by  fire ;  and  as  Hayder^  the  certifi-  of  a  certificate- 
eating  parifli,  refufed  to  grant  another  certificate,  and  "*•"  ^^'o »« »ot 
the  pauper  was  likely  to  become  fhargeable,  therefore  •?^**''-^^^'«^' 
they  removed  him. — Mr.  Q alley  moved  to  quafli  *  *' 
thcfc  orders,  on  the  ground  that  it  appeared  on  the  face 
of  the  original  order  that  the  pauper  refided  under  a  cer- 
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R-Kx  V.  tificatc,  and  therefore  was  not  removcable  till  aftuall) 
Haydei.  chargeable.  The  refufal  of  the  parilh  to  grant  anew 
certificate  made  no  dIfFerence ;  for  they  were  not  bound 
to  do  it:  and  the  other  pariAi  were  not  prejudiced  by 
the  refufal^  as  the  evidence,  which  was  all  on  ,thc  pau- 
per's oath,  was  fufiicient  to  eflabliih  the  certificate. 
The  other  fide  having  taken  an  opinion,  and  being  fatif- 
fied  tliat  the  orders  could  not  be  rupported>  fliewed  no 
caufe,  and  the  orders  were  quaflied. 

A  certificate  not  625.  R^xv,  Margam^  Eajin  Ttrm^  27.  Geo.  3.  I.  Tiriw 
Hgncd  by  a  ma-  j^^p  775.— The  Order  ftated,  That  the  paupers  John  Th^ 
^^^Zt^A^r^ifnus  and  Barbara  his  wife  were  laft  legally  fettled  in  the 
•ndovcrftcr«»,i$p2triih  ot  Margam  by  virtue  or  a  certificate,  bearing  date 
void.  the    ift   of  May  1741,   under  the  hands  and  fcals  of 

L.  Ruff  churchwarden,  and  //.  Thomas  ovcrfccr  of 
Margam^  and  -^.  Powell  and  5.  JViHiams  juftices  of  the 
peacc^  and  attefted  by  two  witnefl[cs.  It  appeared  upon 
an  examination  at  the  fefiions,  that  at  the  time  of  giving 
the  certificate,  there  were  two  overfcers,  znAfour  church- 
waxxlcns  in  Margam, — The  Court  were  clearly  of  opi- 
nion on  this  point  of  the  cafe,  that  as  the  certificate  ms 
figned  by  only  one  churchwarden  and  one  ovcrfccr, 
when  at  the  time  of  granting  it  there  were  four  church- 
wardens and  two  overfeers  in  Margam^  it  is  undoubtedly 
bad. 

An  atlowance  ^^^^  ^'^  ^'  Furring  Jon  ^  E^er  Tcrmy  28-  Geo.  3. 
or  a  certificate  1.  Ttrm  Rep.  466. — In  Jfril  1 736,  fFiliiam^  the  father  of 
wricteo  in  the  the  patjper  fPilliam  Caporne^  came  into  the  parifh  of  Ar- 
'"dT'r^^'h^^'  n»f//»«,  and  procured  an  inftrument  or  paper-writing, 
twojvfticcs^  as  a  certificate  froni  the  parifh  of  Towce/ier^  whidi  was 
is  fofficienc '    delivered  to  the  parifh  of  Farringiion^'which  is  as  follows; 

where  a  certi*  ,,  ^   .,     ^       .      Northampton /hire,  ITO  tht  chmA' 

ficne  f«  above  "u^#n/ 17th  1736.  .        •/      "^  f  j  j 

thirty  yearf  old,      "  Allowed  by  u.,  I^Jng  '«  «^'^      ^    ,        *        WardcnS   and 

notwithftand.   •*  firrt  proved  10  be  duly    overfeers  of  the  poor  of  the  panm 

iog  it  doea  n»t  *'  executed,  as  iHe  ftatutc  of  Farrmgdon  \\\  the  COUnty  of 
certify  ihe  affi-  "  in  that  cafe  dlreGs  and     ^^rh^  ^^  ^q  ^nv  or  either  of  thcOT  i 

it' witrT     '^^'""'^  mi^iurr.  Wc,  J^me.-^j,  Anfon  and  milkf<^ 

purfujuit  lo  *'  s.  Fiuivtoody      JJimmock^  churchwardens,  zna/rtl'' 

3.  GVo, ».  c,  29.  liam  M^CoTtnell  and  Jofeph  Newmsiy, 

Attefted  hy  11?,  overfeers  oftlic  poor  of  the  parilh' 

themari^x  of  ofTowceJler  in  the  faid  county  of 

iniJ$/m  kTihl,     Northampton^  do  hereby  own  and ; 

acknowledge  If^Uiam  Caponte  an<f 
Sarah  his  wife  (now  refiding  in  your  faid  parifh  of  Far' 
ringdon)  to  be  our  inhabitants,  legally  fettled  in  our  laid 
parilh  of  Towcc/ier ;  and  we,  the  faid  churchwardens  and 
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,    dverfcers  of  the  poor,  do  hereby  oblige  ourfclvcs  and  our  „    ^"^  *'• 
fucceflbrs  for  the  time  being,  td  receive  and  provide  for  ^^^*^^^'^^' 
tlie  faid  (Villiam  Caporne  and  Sarah  his  wife,  and  their 
I'  family,  when  they,   or  cither  of  them,   (hall  become 
chargeable  to,  or  forced  to  afk  relief  of,  your  faid  parifli 

,  of  Farr'tngdoHt  unlefs  they  (hall  in  the  mean  time  have 
otherwife  gained  a  legal  fcttlemcnt.  In  witnefs,  &c. 
iigned  by  the  churchwardens  and  overfeers. 

On  the  other  leaf  of  the  fame  (heet  of  paper  is  alfo 
written  as  follows:  "  Wc  whofe  names  are  hereunto  fub- 
fcribed,  two  of  his  majefty's  iuftices  of  the  peace  for  the 
faid  county  of  Northampton^  do  allow  of  this  certificate  ; 
and  wc  do  alfo  certify,  that  John  John/on^  one;  of  the 
witncfles  who  attcfted  the  execution  of  the  faid  certi- 
ficate, hath  made  oatli  before  us,  that  he  did  fee  the 
churchwardens  and  overfeers,  whofe  names  and  feals  are 
to  the  faid  certificate  fubfcribed  and  fee,  feverally  fign 
and  feal  the  faid  certificate ;  and  that  the  mark  of  the 
faid  John  Johnfon^^  and  the  name  of  H^illiam  Webh^  whofe 
names  are  fubfcribed  as  witneflcs  to  the  execution  of  the 
faid  certificate,  are  of  their  own  proper  hand-writing. 
Dated  this  1 7th  day  of  -//j^nV  1^36.'* — I'he  pauper's  father 
continued  to  refide  in  the  parim  oi  Farrlngdon  under  thq 
faid  inftrument  until  his  death ;  and  bis  widow  conti- 
nued to  refide  in  the  fame  parifli  under  the  fame,  till  the 
pauper  (being  fourteen  years  of  age)  hired  himfelf  for 
a  year  to  Atr.  Lewis  at  Farrlngdony  which  year's  fervicQ 
he  accordingly  pcrformed.<^AsHHURsT,  Jt{ftice.    1  an^ 
of  opinioh,  that  the  certificate  muft  be  allowed.     If  this 
qucuion  had  arifen  foon  after  tlie  certificate  was  granted, 
and  the  parties  had  relied  on  the  fufficiency  of  tliis  al- 
lowance under  the  ftatate  3.  Geo.  2.  c  29.  1  fhould  have 
doubted  whether  the  requifites  of  the  a^  had  been  com- 
plied with.    But  this  ad  was  only  pailed  for  tlie  purpofe 
of  faciliuting  the  made  of  proving  certificates,  and  was 
not  intended  to  take  awa^y  any  mode  of  proof  wbicl\ 
exifted  before  the  ftatute*    Now  this  certincate  having 
been  granted  above  thirty  years,  it  is  not  neceilary  to 
fubftantiate  it  by  the  mode  of  proof  prefcribcd  by  this 
ad  ;  for  it  having  been  recognized  and  aded  under  for 
fo  long  a  period,  it  was  not  neceilary  to  have  rccourfe 
to  tliis'  ad  at  all.    Therefore,  on  jthe  ground  of  the 
length  of  time  which  has  elapfed  fince  the  certificate  was 
granted*  I  think  it  is  .binding,  and  confecmently  that  the 
rule  muft  be  made  abfolute. — Bvller,  JuJUce.    If  thia 
certificate  be  good  within  the  meaning  of  either  of  the£e 
ads  of  parliament,  the  rule  for  qu^ing*  the  order  of 
feffions  muft  \k  made  abfolute.    Now  I  am  of  opinion. 
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Rex  v.       that  it  is  good  under  both  of  thbfc  ftatutes.     There  is 
FAKiiiMGcptf.  no  4oubt  but*  that  this  certificate  is  good  under  8.  & 
9.  Will.  3.  if  it  be  proved ;  and  that  aft  certainly  is  not 
repealed  by  the  3.  Geo,  2.  c.  29.     Now  it  is  an  eftablifhcd 
rule,  which  holds  in  the  cafe  of  all  deeds,  that  if  it  be 
above  thirty  years  (landing  it  proves  itfelf,  and  here  it 
is  ftated  that  this  certificate  has  been  granted  fifty  years. 
And  I  alfo  think  that  it  is  good  within  the  latter  aft* 
The  objeftion,  if  any,  is,  that  the  juftices  have  taken 
upon  themfelves  to  fay  generally  that  the  certificate  was 
executed  according  to  the  rcquifitcs  of  the  aft,  without 
Hating  how ;  btit  there  is  no  particular  form  of  allow- 
ance prefcribed  by  the  aft.     And  if  the  nature  of  this 
inftrument  be  confidered,  there  can  be  no  doubt  in  this 
queftion:  if  this  be  compared  to  a  conviftion,  where 
tnc  utmoft  flriftnefs  and  certainty  are  required,  I  agree 
that  it  would  be.  bad  -,  ,but  if  it  be  compared  to  an  order 
of  juftices,  which  it  refembles  ttiore,  then  it  muft  be 
held  fufficient,  becaufe  every  thing  is  to  be  intended  in 
fupport  of  it.     Here  the  Legiflature  has  repofcd  a  truft 
in  the  juftices  of  the  •  peace ,  the  aft  requires  certain 
forms  to  be  purfued,  the  compliance  with  which  they 
are  to  certify.    In  this  cafe  they  hlave  allowed  the  certi- 
ficate, faying,  "  being  firft  proved  to  be  duly  executed,  as 
**  the  ftatute  in  that  cafe  dircfts  and  appoints."     Now 
if  the  formalities  required  by  the  aft  were  not  complied 
with,  the  certificate  muft  be  falfc ;  for  it  could  not  be 
proved  to  have  been  duly  executed  but  by  following  the 
direftions  of  the  ftatute.    .But  we  cannot  deny  credit  to 
the  roagiftratcs  in  the  execution  of  that  truft  which  the 
Legiflature  has  repofed  in  them.     Therefore,  on  both 
^counds,  I  am  of  opinion  that  the  certificate  is  good.— 
Grose,  Jufiicc.    It  this  certificate  be  good  within  the 
ftatute  of  8.  &  9.  WilL  3.  it  is  good   notwithftanding 
the  requifites  of  ihe  3.  Geo^  2.  c.  29.  were  not  complied 
with.     Now  I  think  it  is  fufficiently  proved  under  the 
ftatute  of  fViH.  3.  becaufe  it  is  above  thirty  years  ftand- 
ing ;  and  fuch  an  inftrument  proves  itfelf  after  that 
length  of  time.     Then  it  is  not  neceffary  to  confider 
whether  it  be  good  or  nqt  within  the  aft  3.  Geo*  2.  c.  20. 
The  leaning  of  my  mind  at  prefent  is,  tnat  it  was  not 
fufficiently  proved  under  that  ftatute,'  becaufe  all  the  re- 
quifites of  that  aft  h?^ve  not  been  complied  with.    If 
thofe  formalities  have  in  general  been  adopted,  I  ihould 
be  loth  to  fay  that  they  may  be  difpenfed  with'.     But  at 
prefent  it  is  not  neceffary  to  decide  that  queftion,  bc- 
paufe  1  am  of  opinion  th^t  it  is  good  pi^def  the  fottoex 
ftatute. 

6:27.  -R«f 
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627.  Rex  V.  5i.  Mary  WeJlporU  Hilary  Term^  29.  Geo.  3,  A  certificate 
3.  Term  Rep.  44. — Edward  tretty  (the  grandfather  of  the  promifing  to 
ptiupcr  Thomas  Pretty)^  together  With   his  wife  and  fa-T'^ctlveihepau. 
miiy,  wcuj  to  refidein  Bradford,  under  a  certificate  from  ^Znij''mtlns 
the  parifli   of  Si.  Mary  IVcJiport   in  Malmjlury,   dated  only Vht^n^/f- 
June  2iy  1714,  acknowled^iijg  them  to  be  legal  \nhz- gaily  rrquejud^ 
bitants  oi  St.  Mary  fVeJlport,  and  p^omifi'g^  for  them- .^'^*  ^^y '^o 
fcives  and  their  fucceflbrs,  the  churchwardens  and  over- 1|"'^*^^'  '^^'* 
fecrs  of  the  poor  for  the  time  being,  that  they  would  re-  ihafgcablcT 
cehe  the  /aid  Edward  Pretty y  with  his  wife  and  family ^ 
when  theyjhould  he  thereto  requejiedy  unlefs  they  or  ejther 
of  them  fhould   obtain    a  legal  fettieraent  elfewhere. 
\    The  paupers  refided  together  in  Bradford  under  the  cer- 
tificate till  removed  by  the  prefent  order.     It  was  con- 
tended, that  the  parilh  of  St.  Mary  JVeJtport  were  cftoppcd 
by  their  own  aft  to  fay  they  would  not  receive  the  pau- 
per when  required,  according  to  the  terms  of  their  own 
contraft.— Lord  Kevyos^  Chief  Ju/tice.  Although  this 
certificate  is  not  in  tlie  ufual  form,  yet,  as  far  as  it  relates 
to  the  queftion  now  before  us,  it  muft  be  considered 
as  a  common  certificate.     And  the  flngle  queilion  is, 
Whetlier  thefc  perfons  who  have  been  removed  can,  iu 
tjie  fair  fenic  of  the  words,  be  faid  to  haye  been  aftually 
chargeable   to  the  parilh   of  Bradford? — Ashhurst, 
Ju/tice.    No  doubt  arifes  from  the  particularity  of  this 
certiticate;  for  the  promife  by  the  certifying  parifli  to 
receive  the  paupers  when  they  Ihall  be  thereto  requefted, 
can  only  be  taken  to  mean  when  they  fliould  be  legally 
requefted.    Now  the  perfons  mentioned  in  the  certificate 
had  a  right  to  refide  in  Bradford  under  it  till  they  be-, 
came  chargeable,  when  only  the  certifying  parifh  could 
l?gaUy  be  requefted  to   receive  them.  —  Grose,  7///^ 
tice  (a).    The  firft  queftion  arifes  on  the  effcft  of^the 
certificate.   Although  that  is  different  from  the  common  ' 
form,  yet  I  have  no  doubt  in  faying,  that  it  can  have  no 
other  operation  than  what  it  derives  from  the  8.  & 
9.  /f///.  3.  c.  3a :  if  it  had,  it  would  go  a  great  way  to 
<Jefeat  that  ftatute ;  for  that  aft  direfts,  that  a  certificate 
given  in  the  terms  therein  prefcribed,  fliall  oblige  the 
parifli  granting  it  to  receive  the  perfons  therein  men- 
tioned when  they  fliall  become  chargeable,  and  that  then 
they  fliall  be  removed.    But  this  is  an  undertaking  to. 
receive  the  perfons  mentioned  in  it  when  theyjhould  U 
thereto  requefted;  wfiich  is  direftly  contrary   to  the  fta- 
tute.   Therefore  I  think  this  is  void,  unlefs  it  be  con- 
iidered  as  a  certificate  within  the  Rft. 

(4)  Mi.JuSTicx  BvLiiZit  was  fitting  fQf  tbe  Lord CbaocelkM-. 

Z  jt  4  6a\  Rex 
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A  ccntfieate  628.   Rex  v»  Samhorn^  Eafler  Term ^  y^.  Geo,  ^,  3,  TrnR 

granted  by  fomc  Rep.  609. — The  pauper  was  removed  by  an  order  of  two 
offi-trs^'^f*^"  jufticcs  from  Sar.ibom  to  Tamworth  ;  the  fcffions,  on  ap- 
pa'ioi  conmi-  P^^^»  qiiaflied  that  order,  and  ilated  the  following  caie  ; 
iiig  of  fcverai  — In  170S  a  certificate  was  given  by  the  parifli  of 
hamlets,  aptl  Tamworth  to  the  hamlet  of  Samborn,  acknowledging 
having  fcparatc  //.  JVheyam,  the  grandfather  of  the  pauper,  to  be  an  in- 
thouShc?'  habitant  legally  fcttJed  in  their  parifh.  T.  Whcyam,  the 
therein  defcribe  father  of  thc  paupcr,  was  born  at  Samborn  under  this  ccr- 
thtmfelves  as  tificate  from  Tamworth,  W,  fVhcyamy  thc  prefent  pauper, 
officers  of  the  never  gained  any  fcttlement  for  himfcif,  but  liis  fettlc- 
ma'^**  **'"^^'  ment  depends  on  the  fettlement  of  his  father  T.  mcyam. 
plafned  byevi- 1"  ^736  a  ccrtificalfc  of  the  pauper's  fatlicr  T,  Wheyam 
dcnoc,  that  was  given  to  the  parilh  of  Tardebigge^  in  which  T.  M- 
they  were  only  rori&  and  R,  Boulton  ofSamboniy  churchwarden  €fnd  ever- 
the  officers  of  j}^  ^f  fjjg  p^^j.  ^y  ^^^  tari/h  of  Great  Ceughton^  fTarwici^ 

S^chThepau.^^'^"^^'^^^^  r.  rrheyam  and  £.  his  wife  to  he  inha^ 
per  was  fettled.  ^^^^'''•^  legally  fettled  at  Samborn  in  their  faid  parijh  of 
Great  Coughton^  and  promifed  to  receive  them  into  the 
faid  parijh  whenever  they  ftiould  become  chargeable^  and 
to  provide  for  them  as  their  inhabitants  legally  fettled 
within  the  parijh  of  Great  Coughton,  This  certiKcate  wa^ 
properly  attefted  and  allowed  by  two  juftices  of  JVcr^ 
wickjhire.  The  hamlet  of  Samborn  does  now,  and  did 
at  the  time  of  \h€  date  of  the  certificate  of  1736,  main-, 
tciin  its  own  poor  feparately  from  the  parilh  of  Great 
Coughtotty  and  has,  and  at  that  time  had,  a  churchwarden 
and  an  ovcrfcer  of  their  own,  fcpsirate  from  the  parift  of 
Great  Coughton.  T  jitlcock  and  R.  Boulton ^  who  fignc4 
the  certificate  of  1736,  were  churchwardens  and  overfecrs 
of  thc  poor  of  the  hamlet  of  Samborn   at  the  time  of 

Granting  thc  certificate. — ^Erskine  and  Rpmilly,  in 
upport  of  thc  order  of  feflions,  were  flopped   by  the 
Court. — Ming  A  vand  Willi  s,rc«fr<7,  contended,  FIRST, 
that  thc  certificate  of  1736,  which  purported  on  thc  face 
of  it  to  be  granted  by  the  parijh- officers  of  the  parijh  if 
Coughtony  could  not  bind  the  hamlet  of  Samborn^   which 
tvas  a  feparate  and  independent  diftrift.     As  Samhm 
jTiiaintained  its  own  poor,  it  was  competent  to  them  under 
the  8.  &  9.  fVitl,  3.  c.  30.  to  give  a  certificate  to  Tarde- 
Bigge ;    and  as  that  ftj^tute  requires  the  certificate  to  be 
figned  by  the  officers  oi  x\\t  parijh y  townjhip^  or  place y  thc 
certificate  in  queftion  is  not  binding,  becaufe  thc  re- 
Rex  y.  Woctr  quifites  of  the  aft  were  not  complied  with.     It  cannot 
ton  St.  Law-     fcg  prefumed  that  the  officers  of  the  hamlet,  which  was 
^"e**  *"!**     totally  independent  of  the  parifh  at  large,  as  far  as  rc- 
p^e7P^»p.  21-  fpg£^^j  the  mamtenance  of  the  poor,  could  know  uAat 
X\it  officer^  pf  x\i^  parifli  at  ]arge  ha4  4op^  \  the  hamlet, 
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therefore,  ought  not  to  be  bound  by  an  aft  like  the      Rf.x  v. 
prefeiit.    And,  secondly,  no  evidence  ought  to  have     Samb«r«, 
been  admitted  ^t  the  feflions  to  contradift  this  certifi- 
cate, and  to  (hev^r  that  the  perfons,  who  defcribed  them- 
felves  in  the  certificate  to  be  officers  of  the  papjly  of 
Great  Cougbtoriy  were^  the  churchwarden  and  overfeer  of 
the  hamlet  oi  Samhrn.     If  a  magiftrate,  who  happens  to 
aft  in  the  conimiflion  of  the  peace  for  two  counties,  do 
an  aft  in  one  county  defcribmg  himfelf  as  a  magiftrate 
for  the  other,  no  evidence  can  be  given  to  fhew  that  he 
afted  for  the  former  county.     AH  officers,  whether  ju- 
dicial or  minifterial,  muft  defcribe  themfelves  properly 
in  their  own  afts.     It  is  not  fufficient  that  the  juuices, 
removing  a  pauper,  b^  fo  ftiled  on  an  appeal,  they  muft 
"be  fo  defcribed  in  the  order T^).     The  feffions  cannot  (*)  s«e thecal 
make  fuch  an  addition,  bccaule  that  would  be  amending  o^  Walton  ««r, 
matters  of  fubftancc :  whereas  by  the  ftatute  5.  Geo.  2.  ^^^^^^ 
c.  19.  they  can  only  amend  matters  of  form. — LoRD^^d  poil?*** 
Kenyon,  Chief  Jujtict^.    I  cannot  form  any  doubt  in  <«  R«mo«al,** 
ipy  own  mind  in  this  cafe.    The  certificate  aft  requires  chap.3di.fca:.|, 
that  the  certificate  ftiall  be  figned  by  the  churchwardens 
stnd  overfeers  of  the  parifli,  townlhip,  or  place,  granting 
the  certificate ;    and  it  is  exprefsly  ftated  in  the  con- 
cluding part  of  this  cafe,  that  the  certificate  in  queftioa 
was  fo  igncd. — Buller,  Jnftice.    The  evidence  doc^ 
pot  cgntradiff^  but  it  exfhimi  the  certificate. 


III.  Cf  the  effefl  of  certificates. 

629.     Harrifon  v.   Lewis^    Eiffter   Tertriy    5.   fVilL   3.  A  certiftcateii 
3.  Salk.  253. — The  cafe  was— Ziiwij,  with  his  wife  and  "^'^ ''*"^*"8 Z^^- 
children,  vi^ere  fettled  in  the  parifli  of  A.  artd  from  thence  ?„g  ^^fr 
Aey  removed  to  the  parifh  of  B,  where  the  hufband  [be  pauper  bat 
gaii|ed  a  fettlement ;  but  the  parifti^of  A.  having  given  a  gained  a  fetue- 
certificate  to  the  parifli  of  B.  that  they  (the  faid  parifti  of  «»t«Mcwlicrc, 
J,)  would  receive  them  again  whenever  Lewis  Ihould 
becoine  chargeable  to  B,  and  he  now  being  chargeable, 
they  obtained  an  order  from  two  juftices  to  fend  him  and 
bis  wife  and  children  to  ^,  again,  which  order  was  con- 
firmed upon  an  appeal  to  the  feflions,  and  he  was  fent 
tliither  accordingly,  but  the  order  was   quaflied:    for 
though  it  was  according  to  the  agreement  made  between 
the  two  pariflies,  yet  ^frivate  agreement  in  tljis  cafe  flialj 
not  ajtpr  th^  )^Wt 
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Certificate  per-      630.    Little  Kin  v.  JVoodfally    Trlnliy  Term^   %,  Ain, 

fons  not  re-       ^   ^^^j^^  ^^o. — A  parifhioncr  of  the  parilh  of  J.  carac  to 

n?^iy  charge- ^*  ^^^^  *  Certificate,  purfuant  to  the  8.  &  g/lf^llL  3. 

able.  c-  30.  and  becaufe  he  was  like/y  to  become  chargeabe  Jo  B, 

Term  Re      *^^  julliccs,  reciting  the  matter,  fent  him  back  to  A,^ 

^,  '  WiNNiNGTON  moved  to  quafh  the  order,  becaufe  he  is 

not  rcmoveable  until  he  is  aSlually  chargeable  by  the  cx- 

prefs  words  of  the  8.  U,  9.  WiLl.  3.  *c.  30-— Et  pkr 

TOT  AM  CuRiAM>  thc  ordcr  was  quaftied>  n*ft. 

A  certificate  11  63 1.  Honlton  v.  St.  Mary^Axc^  Muh^  Tirrw,  9.  Am. 
bindini  on  the  ^^Ik,  535. — i/.  came  toi7<7n//(7»  with  a  certificate  fromtlie 
rii^ruii  othe?  P^^**  of  A.  After  this  he  went  to  the  pariOi  of  B.  and 
pariftics'whai.  ^^"^  ^^^  ^^^'^  ^o  the  parifli  of  A,  which  thea  offered 
ever,  to  prove  that  thc  pauper  was  fettled  at  the  parifh  of  5i. 

sc  Foi?y,i77.  ^<*n-Axe.  The  queftion  was,  Whether  A.  was  bound 
See  Saik.  530  as  to  Honiton  only,  or  concluded  as  to  all  parilhes  wbat- 
<M<r«.  foever  ? — Per  Curiam.  Before  tlie  ftatute,  a  certificate 

S'c  aifo  thefoU  ^-is  only  evidence  of  a  private  undertaking  between  thc 
S^Niw^ind-P^^^^^^'  ^^  the. nature  of  a  contraft ;  but  now  it  is  a  fo- 
iorv.  White  l^nin  acknowledgment,  like  the  conufance  of  a  fine,  and 
"Wakhamj  Rtx  thereby  the  party  is  owned  to  be  legally  fettled  there,  and 
V,  Peiham,  that  they  will  provide  for  him.  The  ilatute  fays,  **  with 
**  his  or  her  family,  as  inhabitants  of  that  parish ;"  and  as 
;^I1  other  parishes  are  bound  on  the  certincate  to  rcceiyp 
him,  fo  the  parifh  which  certifie$  is  concluded  yritb 
regard  to  his  fettlement  as  to  ail  other  pariflies.  It  is  an 
adjudication,  an  acknowledgment  of  the  parifh  iigned 
by  the  proper  officers,  and  made  before  two  jufkices  of 
peace,  who  are  the  proper  judges,  and  upon  lets  evidence 
could  have  adjudged  it  a  fettlement,  by  which  fentence 
ajl  parties  would  be  bound,  and  there  would  be  no  reme- 
dy out  to  repeal  it.-^iV.  B.  Mr.  Justice  Foster  cited 
this  cafe  of  Honiton  from  a  manufcript  of  his  own,  and 
iaid,  that  it  was  refolved  in  this  cafe,  that  it  is  final  upon 
the  fame  parish  which  obtained  the  firft  reiPQvaI>  if 
quaihed  upon  appeal  on  the  merits.  For  an  order  quaflied 
upon  the  merits  on  appeal  is  conclufive  between  thc  two 
parifhes  :  if  confirmed  on  the  merits,  it  is  final  and  con- 
clufive upon  the  appealing  parilhes  againft  all  the  world* 

A  certificate  632.    NiW  Windfor  v.  White  JValibam^  Triwty  ^erm^ 

concludes  thc  5,  Geo.  I.  Stra,  186. — v)^^(j>«Pi^,  being  legally  fettled  in 
pari(h  that  gives  the  parifh  of  fVhite  iValtbam^  where  be  had  lived  two 
H  as  to  all  fads  y^^rs  with  a  woman  who  was  reputed  his  wife,  went  with 
tioned.  '  ^  Certificate  from  PfTjite  IValtham^  owning  theoi  as  man 
.  and  wife,  into  thc  parifh  of  New  Wind/or^  where  they 
Fortec  304.     Ij^j  g^  children.    Then  thc  inan  dies,  and  the  wonun 

fwcapnj 
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Twcaring  they  had  never  been  married,  the  juftices  ad-  N'^^*»^ 
judge  the  children  to  be  baftards,  and  fettled  in  New  ff^ind-  "  '*"" 
Jor,  where  they  were  born.— SiR  John"  Pratt,  Chief 
Juftlce,  We  arc  all  of  opinion,  that  the  certificate  is  con- 
clufive  to  the  parifh  of  IVhltc  IValtham^  and  they  arc  not 
to  be  admitted  to  difpute  the  validity  Iff  the  marriage  ;  and 
therefore  the  fix  children,  being  actually  chargeable  to 
Htw  Windjor^  muft  be  fent  back  to  White  fValtbam. 

633.  Rex  V.  Pethamy  Mich,  Term,  14.  Geo.  2.  Stra.  1 147.  A  ccrt;«M<e 
i^lJpon  a  fpecial  order  it  was  ftated,  That  the  pauper  was  J^*^'''*'^^ 

.  bound  to  a  certificate-man  in  Tenterden,  and  after  living  gJiUng^feSe^ 
witli  him  there  two  years,  was  by  him  alligned  over  to  a  menc  in  a  ttMi4 
pariQiioner  of  Lldd^  with  whom  he  inhabited  and  fervedpariffi. 
for  the  remainder  of  the  fevcn  years.  -  Arid  the  queftion  j.  sdn  CaC 
arofe  on  12.  jinn   ft.  i.e.  18.  which  fays,  the  apprentice  109. 
of  a  certificate- man  Ihall  gain  no  fcttlement ;  Whether  ^' c«  B"""- 
tlie  aflignment  could' give  him  one?— And  the  Co^^^T^'J^j^^^j^ 
were  all  of  opinion,  he  had  gained  a  fettlement  in  Lldd:  -     cafcof  Roc 
for  the  aft  had  not  made  the  binding  void,  but  has  only  «,  shniionaek 
taken  away  one  of  the  confequenccs  of  fuch  binding  for 
the  fake  of  the  certificated  parilh.     It  never  intended  to 
meddle  with  the  cafe  of  a  legal  parifhioner's  apprentice ; 
and  when  once-there  is  an  aiLgnment  to  fuch  an  one,  it 
is  the  fame  as  if  it  had  been  an  original  binding :  the  true 
conftruftion  of  the  ftatute  is,  that  in  rcfpeft  to  the  certi- 
ficated parifh  fuch  binding  and  inhabitation  fhall  giv^  no 
fettlement. 

634.  Rex  V.  Sherborne,  Eojler  Term,   15.  Geo.  2.  Burr.  Accrtificaw 
S.  C.  i%2.-}Jumphrey  Eyr.u  fethcr  of  Gjprge  Eyres  thl^T^ 
pauper,  came  by  certincate  from  ThomfGrd  into  the  pariih  ^^  ,hat  parift  m 
of  Sherborne,  with  his  wife  and  family  ;   by  which  certi-  -which  ihc  pm- 
ficate,  the  faid  Humphrey  and  his  wife  and  family  were  per  rcfldc*  • 
owned  to  be  legal  inhabitants  of  Ihornford.    In  about JR^jJ/./^^.  y.  ^, 
two  years  afterwards  his  wife  died,  and  (hortly  after  hcs.c.Stni.if6s« 
rnacned  a  fecond  wife,  by  which  fecond  wife  he  had  the  s.  C,  a.  Scff, 
pauper  George  Eyres.     Which  faid  George,  when  he  was  ^*^**»  3^3- 

^bout  fixtecn  years  of  age,  was  hired  for  a  year,  and  fervcd 
that  year  in  the  faid  parifti  of  Sherbprne.  The  principal 
queftion  was,  Whether  the  fon  of  a  certificate-pcrfon, 
born  after  the  certificate,  can  gain  a  fettlement  otherwifc 
than  a  certificate-perfon  himfelf  can? — And  by  th?  ^^^  .1 
Court,  The  8.  &  9.  Will.  3.  c.  30.  extends  not  only  to  ^v?3i.*«^-  " 
the  certificate-man  himfelf,  out  hkewife  to  all  his  family 
and  all  his  children,  whether  born  before  or  after  the  cer- 
tificate. And  the  9.  &  10.  Will,  3.  c.  11.  declares  what 
Pidl  eain  thctn  a  ftpttlement  in  that  paf  i(h  to  which  they 

come 
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Rrx  v.       come  by  certificate,  and  reftrains  it  to  two  methods  onlr, 
SH&«i«o*Nt.  which  it  Ipecifies;    and  fcrvice  is  ncitlicr  of  thefc  n^o 
methods  to  which  it  is  reftrainid- 

]f  a  parlfhgiTC  635.  Rex  V.  Headcorn,  Trinity  Term^  19.  Gf^.  2.  Burr, 
a  certificate  to  S.  C  253. — The  fhort  fubftancc  of  the  Ipecial  cafe  was, 
a  mtn^ndhis  yhat  the  parifti  of  Maid/i one  had,  on  20th  January  1730, 
wife,  fuch  pa-  gjygj^  2^  regular  and  proper  certificate,  which  had  been 
afierwTcon.  properly  dehvcrcd  to  Headcorny  acknowledging  the  faid 
trov  rt  th«  faa  Richard  Burden  and  Mary  his  wife  to  be  inhabitants  le- 
of  ihtir  roar-  gaily  fettled  in  their  town : .  hut  that,  in  faft,  Ricbwd 
^*s«*  Burden  was,  fifteen  years  before  his  intermarriage  with 

S.C. «.  Seff.  her  (which  was  on  7th  O^ober  1730},  lawfully  married 
Caf.  100.  to  one  Mary  Lee^  who  was  living  and  appeared  in  court 
$,C.5tra.  j^^  ^j^g  feffions;  though  he  afterwards  married  Mary 
'*^^*  Broomhall  (the  perfon  now  removed  as  his  wife).   But 

that  the  churchwardens  and  overfeers  of  Maid/Uney  sji 
the  time  of  granting  the  certificate,  believed  the  faid  Mary 
$roomhaUx,o  be  his  lawful  wife  ;  not  knowing,  or  having 
ever  heard,  that  he  had  any  other  wife.  It  was  further 
ftatcd,  That  tlie  lawful  wife,  Mary  Lee^  and  three  chil- 
»  dren  by  her  were,  after  the  faid  certificate  was  given,  re- 

moved to  Maidjione,  and  maintained  there.-^LcE,  Chief 
Jujiice.  It  appears  fufiicierttly  certain  that  Maq  Brom- 
haUvi2&  the  woman  certificated  under  the  dcfcijption  of 
Mary  his  wife.  And  (he  was  received  under  this  ccrtifi' 
cate ;  and  cohabited,  and  had  children  under  it,  at  H^d- 
corn.  Maidjioneh  having  received  and  provided  for  the 
true  and  lawful  wife  can  make  no  difference :  they  were 
bound  to  that,  by  the  hulband's  being  their  parilhioncr. 
But  it  muft  depend  on  the  certificate  only,  whether  j?/fl/W- 
ftone  is  bound  to  provide  for  the  other  woman  and  the 
children  by  her.  Neither  does  the  cjueftion  turn  upon 
the  doSrinc  of  ejiopfihy  confidered  at  large  and  at  com- 
mon law  ;  but  on  the  certificate  given  under  tlic  aft  of 
parliament.  This  certificate  is  a  moft  folemn  acknow- 
ledgment by  the  parifh  who  gave  it,  that  the  parties  wha 
are  the  fubje£t  ot  it  are  their  legally-fettled  inhabitants, 
It  is  a  fort  of  an  adjudication  that  they  are  fo.  And  fo 
it  was  holden  in  the  cafe  of  Honitm  v.  St.  Mary-Jxe  [a). 
/  >  A  f  And  when  the  perfons  certificated,  or  their  children,  bc- 

Jm  PU  i3^!^*come  aaually  chargeable,  the  parifh  who  gave  the  certi. 
ficate  are  bound  to  receive  them.  In  that  cafe  of  Homtony 
Judge  Powell  compared  the  certificate  to  an  acknow- 
ledgment upon  record.  Now  the  parifh  of  Maid/iont 
have,  by  this  certificate,  cxprefsly  acknowledged  Marj 
Broomhall  10  be  their  legal  inhabitant;  and  the  panih  of 
Headcorn  were  thereupon  bound  tQ  receive  her.    TUjt- 
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fore  when  flic  becomes  chargeable,  tlie  parifh  of  Maid-      Rixv. 
Jione  arc  bound  to  provide  for  her  and  her  children  by  Hiadcorw. 
Burden.    And  fo  was  the  determination  in  the  cafe  of 
NewfVlTidforandTFhiteWalthanu[a)  The  WHOLE  Court  («)  Ante,  pa^t 
agreed  inopinion with  the  Lord  Chief  Justice.  They  7t4i  P*-  ^3*- 
fald>  there  was  no  difference  between  this  cafe  and  that  of 
New  TVindfor ;  except  one  that  is  not  material,  v'lx.  tliat 
there,  the  man  and  woman  never  were  married  at  all } 
but  here,  they  were  aftually  married,  but  not  legally. 
In  that  cafe  it  was  holden,  that  White  PValtham  was  not  at 
liberty,  contrary  to  their  own  certificate,  to  controvert 
the  certificated  perfons  {P'lffhy  and  jlnne)  being  man  and 
wife.     Now  here  the  certihcate  is  in  the  fame  manner  as 
that  was.     In  the  cafe  of  Nympsfieid  and  PVoodcheJler  (^),  (4)  Amc,  pjg« 
Nympsfield  having  received  a  man  and  woman  as  man4'79«P^4*«»  , 
and  wife,  without  appealing,  it  was  holden,  that  they 
were  not  at  liberty  afterwards  to  controvert  the  marriage 
of  the  father  and  mother,  in  a  quefiion  about  the  fettle- 
mcnt  of  tlie  children.     Indeed,  the  certificate  was  not 
tliere  attempted  to  be  controverted  as  to  the  man  and 
woman ;  but  only  as  to  the  children  :  but  the  fettlement 
of  the  children'  being  derivative,  was  liolden  to  be  in  the 
parilh  which  gave  the  certificate  to  the  father  and  mother, 
as  man  and  wife.      In  the  prefent  cafe,  Maidftone^  fay 
they,  were  deceived :  but  it  was  their  own  fault  or  folly, 
if  they  were  fo;   and  l\\ty  itc^xv^  Headconi  :^  therefore 
they  ought  to  fufier ;  and  not  Htadcorn, 

636.   Rex  V,  Bray^  Hilary  Term^    19.   Geo.   2.    Burr.  chil6ttRhan 
iS.  C,  259. — The  father  of  the  pauper  James  Gould  came  by  under  a  ceniA* 
'certificate  from  Shottcfbrooke  to  Bray ;  after  which,  the  faid  <^*«  arcin- 
pauper  was  born,  and  at  the  age  of  twenty  years  was  hired  *^*"^^* 
tor  a  year,  and  ferved  the  fame  in  Bray.  It  was  Objefled,  s.  c.  i,  was. 
that  tne  fon  being  born  after  his  father  came  from  Shottef--  *  *  '• 
brooke  to  Bray^  cannot  be  confidered  within  the  words  of 
the  aft  as  coming  into  the  parifli  by  certificate,  and  being 
twenty  years  of  age  he  ought  not  to  be  confidered  as  part 
of  his  father's  family,  and  dependent  upon  his  fettlement. 
—But  BY  THE  Court,  The  cafe  of  Rex  v.  Sherborne 
is  in  point  (r),  and  was  fettled  upon  good  rcafon ;  becaufe,  (*)  Amc,  pagt 
as  the  fon  has  the  advantage  of  the  certificate,  and  cannot  7x5.  pU  «34- 
fcc  removed  until  aftually  chargeable,  fo  he  ought  on  the 
other  hand  to  be  bound  by  tlie  terms  of  it  {d). 

{d)  The  like  point  was  alfo  ad.    at  a  point  tkulj  determined  and 
jodfed  in  the  cafe  of  Backinghaoi  v.    fettled. 
Maid*e  Moretooi  Borr.  S.C,  314, 

637.  Rex 
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iVbencheranof  637.  Rex  V.  Bugden^  Hilary  Term^  21.  Geo,  1,  I,  l^Fllf. 
a  c«t:fic;4te-      j8o.«*i^^.^;j  Crccn  and  his  wife  came  with  a  certificate 

M^  ^"^li  ^^°^"  ^^^^  P^"^  of  Royfton  to  the  parifti  of  AmpthUl, 
hb  fatricr  \c  ^l^crc  they  had  a  foil  Thomas  born»  who  continued  to 
Hull  not  follow  live  with  his  father  till  he  was  twenty-one  years  old,  and 
bt«  »%thei*i  ua  then  married  Mary  his  wife  at  /fmpthiii^  and  became  head 
^**'^"*!!rf' h*^*^  of  his  own  family,  and  lived  feparate  from  his  father. 
«»rSl/tf,buc  yc/^w  Green  the  father  went  from  AmpthiU  to  live  in  tkc 
f^^w  be  Vent  to  parifti  of  Bugden,  vviicre  be  hired  a  houfe  at  lol.  per  arm, 
tbe  pUcc  f rom  and  fhercbv  gained  a  fettlcment  at  5tt^^^«.  Thomas  GrecH 
wheucchecame  jj^g  f^y^^  jjjg  wife,  and  children,  becoming  chargeable  at 
with  hi$  father  ^^*^^///  ^.g^e  ^v  ordcr  of  two  jufticcs,  which  was  con- 
by  ceruhcaie.      «.     ^     ,   ,         ,       ^  ^/t-  1  *>       t  1       .  /% 

rrmed  by  the  lemons,  removed  to  Bugden^  as  the  lait 
^CBurr.s.c.  place  of  the  old  man's  legal  fettlement,  he  not  having 
*^*  .    by  any  a£t  of  his  own  gained  any  fettlement. — But  by 

THE  WHOLE  CouRT  both  Orders  were  quaftied  ; /for 
where  the  Ton  becomes  independent  of  his  father,  as  in 
this  cafe,  he  ftiall  not  follow  the  father*s  laft  place  of 
fettlement,  but  (hall  be  fent  to  Roy/ton^  where  his  fa- 
ther's fettlement  was  at  the  time  he  feparated  from  bis 
father's  houfe  j  and  the  fon  was  never  at  Bugden  with 
his  father.  The  cafe  of  St.  Klkhaefs  Norwich  v.  St.  JVi- 
.(«)Sccama-  cholas  Ipfii'ich  (a)^  about  twenty  years  ago,  is  the  very 
Bufciipt  rc|)oit  fjjj^^  ^j^.|j  ^jjjg  ^^f    where  tliere  was  the  fame  determi- 

wKic^*  page  44.  nation :  and  when  the  father  gained  .a  fettlement  at 
pi.  71.  BugdcTTj  he  gained  it  for  himfelf  and  family ;  but  Thomas 

the  fon  was  then  no  part  of  his  family,  fo  could  liavc 

no  fettlement  at  Bugden. 

The  delivery  cf  638.  Rcx  V.  Bijhcpf^dc^  Trinity  Term^  28.  Geo.  2.  Burr^ 
acCTtificate  to  S.  C,  381.-7  Cafe  ftates,  That  Jonathan  Joy  a  taylor, 
rheuffic-^rsof  being  an  inhabitant  legally  fettled  in  A^enwith  cum  JDar* 
ibcp-vifh  will   y^^^  ^^^^^^^  f^Q^  thence,  by  a  certificate,  to  Reade^  in  the 

o^Ailon'dtf"  townlhip  of  High  and  Low  BiJhotfide\  where  he  rcfiddd 
fercnc  to  what  for  fome  ycars  *.  that  afterwards^ '  about  eighteen  years 
the  law  allows,  ago,  hc  the  faid  Jonathan  Joy  purchafed  a  freehold  houfe, 
SL  c.  Saycr,  for  the  fum  often  pounds,  in  the  townfhip  ofDacre  cum 
2JI.  Bucrln  ;  after  which  he  left  Bijhopjide^  and  went  to  in- 

S.C.  Burr.s.C.  Jnr.>)it  in  Dacre  cum  Btrcrley  \  to  which  place  he  carried 
1^'*  liis  faid  certificate,  and  delivered  it  to  the  proper  officer 

i>aj»'- 6ci?pi.  tlicre.  —  It  was  urged  by  Mr.  Norton,  that  under 
539.  ^  8.  H  9.  //7//.  3.  c.  30.  a  parilh  may  give  a  general  certi- 

ficate, not  addreffcd  to  ztny  particular  parifh :  and  in 
fiich  cafe,  every  parifh  to  which  fuch  a  pauper  comes, 
will  be  bound  to  receive  him.  This  is  like  the  cafe  of 
(*^  '^"^^^^P^se  St,  Mchc/as  in  Harv/ich  v.  IVoolverfionc  {h) .  The  certifi-  • 
703.  p.  2^  ^^^^  ^^^^^  holden  to  be  general;  and  to  bind  the  parifh 
who  had-  acknowledged   the  pauper.      *'  A    certificate 

•*  coa- 
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"  concludes  tl^c   parifli  that  gives  it,    as  to   all  the      Rtxr. 
♦*  world^flj." — Mr. Gould,  ro;7/r<2v  The  only  queftion  BisHopii^ct. 
is,  Whether  the  mafter  is  to  be  confidered  as  refiding  in  (,)  See  the  cafe 
Dacre  cum  Buerley  under  the  certificate  ?    or,    Whether  of  Honlton  v. 
the  certificate  was  (if  I  may  fo  exprefs  it)  fundus  officio^  ^^-  ^^^  ^*^ 
by  its  being  delivered  to  the  parifli  of  B'l/ijopjide -,   and  J^'*'P'«*'7'4- 
was,  after  that,  no  more  than  wafte- paper?  He  faid,  that 
Mr.  Norton's  doftrine  would  eftablifh  the  paupers  to 
be  vagrants  all  over  the  kingdom  :   and  his  cafes  prove 
no  more  than  that  the  parifli  who  gave  the  certificate  are 
tftopped  from  faying  "  that  the  pauper  does  not  belong 
**  16  them;"  and  it  was  fo  determined  in  the  cafe  of 
Uttoxeter  v.  Sudbury  {b).     But  a  certificate  does  not  pre-  (*)  Burr.  S.  C» 
dude  the  certificatcd-perfon  from  gaining  a  fcttlementwo.  119.  mg« 
by  any  proper  aft  ;  he  may  do  this,  notwithftandijig  the  37i- 
certificate.     1  he  certificate  is,  in  the  prefent  cafe,  fatis- 
fied,  and  is  no  more  in  force.     A  certificate  ought  to  be 
depofited  with  the  firft  parifli  to  which  the  pauper  comes 
from  the  parifli  who  gives  it. — Ryder,  Chief  Juftice.    It 
is  faid,  that  the  certificate  binds  the  panfli  giving  it 
againft  all  the  world.     But  by  8.  &  9.  IP'ilL  3.  c.  30.  f.  i. 
the  certificate  is  to  bind  the  parifli  giving  it,  "  when  and 
*'  not  before  the  pcrfofi  mentioned  in  the  certificate  fliall 
**  happen  to  become  chargeable  to  the  parifli  to  which 
*•  fuch  certificate  was  given:*'  and  then,  and  not  before. 
It  ftiall  be  lawful  for  the  certificated-perfon  (if  he  has  not 
otherwifc  acquired  a  legal  fcttlement  there)  to  be  remov- 
ed back.     But  this  aft  of  8.  &  9.  /a^///.  3.  c.  30.  does  not 
give  this  right  of  removal  to  any  third  pari  in :  it  relates 
only  to  the  parifh,  towufliip,  or  place  to  which  the  cer- 
tificate was  given.    Therefore  no  third  parifh  has  a  right 
to  claim  that  benefit  from  the  provifions  of  it,  which  was 
only  intended  to  extend  to^  that  fingle  parifli-  to  which 
the  paupers  came  certificated,  from  that  wherein  they 
were  fettled.  But  it  is  faid,  "tliat  tliis  certificate  was  deli- 
f«  vercd  by  Joy  the  mafter  to  the  officers  of  the  parifh  of 
"  Dacre  cum  Buerky^  at  the  time  when  he  came  to  in- 
**  habit  there :"   and  it  is  exprefsly  ftated   '^  that  he 
"  carried  it,  and  delivered  it  to  the  proper  officer  there." 
But  that  was  neither  npceflary  nor  proper:    and  indeed 
it  ought  to  have  been  left  with  the  officers  of  the  parifh 
of  Bijhoffide.    It  is  not  dircfted  to  the  officers  of  Dacre 
cum  Buerley  \  nor  fent  to  them  by  thofe  of  Mertwith  cum 
Darley.    Beiides,  the  man  mentioned  in  the  certificate 
had  a  right  to  come  to  the  parifli  of  Dacre  cum  Buerley 
without  a  certificate:    for  he  had  purchafed  a  freehold 
houfe  there ;  and  he  had  a  right  to  come  and  live  in  it. 
The  cafes  cited  by  Mr.  Norton  are  not  applicable  to 

the 
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.  R«^  w-       the  prefcnt  cafe.     As  to  that  of  Si,  Nicholas  in  Hcrwicb 
Buiiottinr.   ^^  IVoolverftone,  in  the  late  matter  of  the  roll's  Reportt 
(«)  Ante,  page  1 1 63  {a) — ^it  was  there  aflerted  as  a  faS,  and  cxprelsly 
70J.  pi.  6io.    owned  and  acknowledged  in  the  certificate,  **  that  the 
**  paupers  were  inhabitants  legally  fettled  at  Woolvc'r- 
**  (ionc\*   and  the  pauper  came  with  the  certificate  from 
Wooherftone  to  Harwich :   wjjercas  here,   neither  9.  & 
10.  Will,  3.  c.  II.  nor  12.  Jnn,  ftat/i-  c.  18.  affeft  tl» 
cafe  of  the  fettlemcnt  now  in  queftion  ;    nor  did  the 
mafler  come  into  the  parifh  of  Dacre  cum  Buerley  under 
the  certificate.    And  as  to  the  diredion  of  the  certificate 
—it  is  not  direfted  to  the  parifh  of  Dacrc  cum  Buerley: 
and  Mr.  Norton's  rule  will  not  hold  fo  generally  as  he 
has  laid  it  down,  '*  that  every  parifh  is  bound  to  receive 
?.  Jf^*f%'yi^^*^  a  pauper  who  conies  with  a  certificate  which  is  not 
^4Jt"  A'-?^'//*  **  direfted  to  thcra."     As  to  the  cafe  of  Rex  v.  Inhabit 
(*}  Ante,  page /^»/j  of  Pciham  (/)) — it  is  almofl  in  point  to  the  prcfent 
yiy  ^U  309.    cafe.     And  the  rcafon  there  given   is,  that  the  aft  of 
12.  jinn,  never  intended   to  meddle   with   the  cafe  of 
a  legal  parifhioner's    apprentice.      And    it    goes   on. 
The  true  conflruftion   of  the  llatute  is,  that  m  rcfpcS 
to  the  certificated  parifh,  fuch  binding  and  inhabitatiou 
ihall  give  no   fettlement:     but  anotlier  parifh   is  not 
within  the  grievance.     So  that  the  words  of  I2.  Jnn^ 
are  confined  to  that  fingle  parifh  to  which  the  certifica^ 
is  given ;  and  do  not  extend  to  any  third  parifh.     The 
(0  Ante,  paje  cate  of  Honiton  v.  St.  Mary-Axe  (c)  goes  no  further  than 
640.  pi.  570.  ^iia^  Qf  Harwich  does ;  viz.  that  **  the  certificate  is  an 
•*  acknowledgment  owning  the  pauper  to  be  legally  fet* 
*•  tied  in  the  parifh  that  gives  it;    and  that  the  parifh 
"  certifying  is  concluded  againfl  all  otiher  pari(hes(^}." 
So  that  it  will  receive  the  fame  anfwer  as  has  been  given 
to  that  cafe  of  Harwich.    And  the  aft:  of  8.  &  9.  JVHL  3. 
c.  30.  f.  I.  very  plainly  fhews  that  only  the  two  parifhc$ 
arc  concerned  ;  viz.  thofc  from  which  and  to  whicli  tlic 
certificate  is  given. 

A  certificate  fiog.    Rex  v.  Horjley^    Trinity  Term,  a8.  Geo.  1.    B/trr, 

tw^r^hoTh  ^-  ^^  385.— The  only  queftion  was,  Whether  the  fop 
itorn^'u^Lrtlfe  ^^  ^  certificate-perfon,  born  in  the  parifh  to  which  his 
^rrificu.-,  parent  came  by  certificate,  could  gain  a  fettlemcnt  in  a 
from  j«i».inga  third  parilTi  by  hiring  and  fervice  fpr  a  year? — Thb 
fcnieuKi..  by    CouRT  wcrc  clcar  that  this  eained  a  fettlemcnt  in  the 

ninn;:  jnd  fer-   *  •  o  . 

vice  in  a  third  pari(h.  S.C.  Say.  i^S. 

{d)    See   2.   Salk.    $30.     Trin.     that  cafe  of  Honiton  v.  St.  Mary. 
•     a-  Ann.  Ail  Saints  v    Si.  Glles*s  in     Axe,  and  agreeable  to  the  prefettc 
Kotibampioni    diitdily   contrary  to    determinaiion. 

tliird 
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third  parllh ;  and  that  the  cafe  of  Silton  v.  fFtncfintort 
was  in  point,  only  with  this  immaterial  diiFerence, 
that  there  the  fon*s  fettlement  was  gained  by  appreii- 
ticcfhip,  and  here  by  a  hiving  and  fervice; 

640.    Rex  v^  Kin^fwood^     Rafter  T'ertrti     2g,   Geo.  2.  A  certificated 
Sitrr.  S.  C.  2Q2. — The  cafe  ftated  was.  That  -//^rt?/^^;;^  family^  who, 
Tamier^  father  of  the  pauper  Elizabeth  Tanner^  was  borii  ^^"^  '*!:  ^.^ 
and  bred  in  KingfwoGdy  and  went  afterwards  into  /^^^^- a  pa*rifliloner 
tt'ar,  where  he  lived  till  the  time  of  his  marriage  with  who  is  reim- 
Ann  his  wife:  that  upon  or  foon  after  the  faid  inter- turfed  by  the 
marriage,  and  before  tlie  birtli  of  the  pauper  Elizabeth^  parifh- officers, 
the  churchwardens  and  overfecrs  of  the  poor  of  the  pa- ^^^j ° ^  J?*^h^^ 
>llh  of  KitigfwQQd  gave  a  certificate  to  the  churchward«ns  r^nef^  ^e  faid  td 
and  ovcrfcers  of  the  poor  of  IVickwar^  thereby  ackno\V-iMv«  become 
kdging  the  {2iAd  Jbraham  Tamer  smd  his  faid  wife  to  be  chargeable, 
inhabitants  legally  fettled  in  the  faid  parifh  of  King/wood :  S.  c.  Say.  iS^* 
that  the  faid  Abraham  Tanner  and  his  faid  wife  lived  ill 
Wickwar  under  the  faid  certificate  from  the  time  of  tho 
giving  thereof  until  the  time  of  the  death  of  the  faid 
jfbraham  Tanner y  and  during  that  tims  had  ifluc  the.  pau- 
per and  three  other  daughters,  all  bdf  n  in  IVlchwary  and 
who  lived  with  their  father  and  mother  there  from  the 
time  of  their  rcfpcftive  births  till  the  time  of  the  death 
of  the  faid  Abraham  ;  and  from  that  time,  with  their  faid 
mother,  in  the  fame  parifh,  until  the  time  of  the  faid 
pauper's  removal  by  the  faid  order  of  the  faid  two  juf- 
tices ;  and  never  gained  any  legal  fettlement  therein :  ' 

that  about  nine  years  ago  one  of  the  faid  daughters  (not 
the  pauper)  being  taken  ill  of  the  fmall-pox,  fhc  the 
faid  Ann  applied  to  one  of  the  churchwardens  or  over- 
feers  of  the  faid  parifh  of  Kingfwood  for  relief  on  that 
account,  who  promifcd  her  flie  fhould  have  relief,  but 
that  file  the  faid  ^nn  never  faw  or  heard  from  hira  from 
that  time  till  after  her  family  \vere  recovered  of  tlut  dif- 
terapcr :  that  in  a  day  or  two  after  fuch  the  aforefaid  ap- 
plication the  pauper  alfo  fic'.cencd  of  the  fmall-pox,  and 
Was  thereupon,  as  were  alfo  her  faid  ilfler  who  before 
liad  fickened  aj  aforefaid,  and  two  other  iificrs,  Removed 
to  an  houfe  which  had  been  provided  by  the  officers  of 
f'Fickwar  for  the  reception  of  perfons  paupers  of  PFtck-^ 
tuar  then  and  there  ill  of  the  fmall-pox,  where  they  the 
faid  pauper  and  her  faid  fillers  had  and  recovered  of  the 
faid  diftcmpcr  ;  and  that  during  all  that  time  all  necef- 
faries  were  provided  for  th«  faid  pauper  Elizabeth  and 
her  faid  fitters  by  one  Richard  Mcufral^  an  inhabitant 
(but  not  an  officer)  of  ff^icizvary  who  provided  likewife 
for  the  other  perfons  paupers  of  ff^ukwar  then  fick  of 
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Rfx  V.       the  fmall-pox  in  the  fame  houfc  ;  and  that  the  faid  ^Z- 
X,iKcswooi>.    chard  Moufrai  afterwards  declared,  he  had  been  paid  for 
the  faid  proviiion  and  maintaining  of  the  faid  Jii'rzabftb 
Tanner  and  her  iifters  during  fuch  their  iiinefs,  but  by 
whom  did  not  fay  :  that  the  faid  ^nn  Tanner^  during tbff 
time  of  fuch  iUnefs,  rented  a  houfc  at  TVickwar  aTbrc- 
faid,  where  flie  and  her  faid  daughter  might  have  lived, 
but  were  removed  to  the  houfe  aforeiaid,  to  prtrent  the 
fpreading  of  the  faid  diftemper  :  and  that  tlie  faid  EJl- 
%abcthy  trom  and  after  the  time  of  her  recovery,  fupplied 
herfelf  by  her  own  labour  with  cloaths  and  proviuons, 
but  lived  in  the  fame  houfc  with  her  faid  mother  :  and 
that  the  iaid  Jnn  Tannor^  or  Elizabeth  the  pauper,  or  any 
of  the  faid  Jnns  family,  never  received  any  other  relief 
cither  from  the  officers  or  inhabitants  oi  frickwar  at  any 
other  trmc  or  in  any  other  manner  than  as  aforefaid,  fave 
one  (hilling  received  by  the  faid  jinn  from  the  faid  Richard 
Moufrai  a*bout  ten  days  after  her  family's  recovery  of  the 
faid  diftemper  as  aforefaid,  fhe  being  then  in  great  want; 
which  the  faid  Richurd  Meufral  alfo  declared  was  repaid, 
but  did  not  fay  b«whom. — The  Court  held,  that  it 
appeared  upon  the^vhole  of  the  orders  taken  together, 
that  flic  was  a  certificate-perfon,  and  yet  was  removed 
without  being  (or  at  leaft  appearing  to  hanre  been)  ac- 
tually chargeable^    And  they  thought  that  her  being  a 
certificate-perfon  was  ftatcd  in  fueh  a  rnamier  as  ^at 
THE  CauRT  would  take  it  to  be  a  fufficient  and  regular 
certificate ;  and  the  rather,  becaufe  this  was  a  point  never 
controverted  at  the  feifions,  but  feems  to  have  been  ac- 
Guiefced  in  without  difpute  before  them.     Now  certi- 
ftcate-perfons  ought  not  to  be  removed  till  they  become 
aftually  chargeable  ;  which  it  does  i>ot  at  aH  appear  that 
this  perfon  ever  was^ 

A  ctrtificatc  641.  Rex  V.  Tpjt^yy  Mich,  Term y  9.  Ge9,  ^  Burr,  S,C 

which  iMkcs  650. — Jmi  Vcuiicr^  the  mother  of  James  Cavficry  the 
notice  of  ih!     hufband  of  the  pauper,  in  the  month  oi  December  114O 

woman's  bcing  •    ^     ^1  •/\''     r    r  n  >•  1      1  1  j 

then  unman  iu  <^2ime  ittto  the  parifli  of  Ipflcyy  to  rehde  there  under  and 
and  xvith  child,  by  virtuc  of  a  certificate  from  Siudlcy  to  Ipjley^  in  the 
^nd  acknow-  'v^'ords  and  figures  foliowijig,  that  is  to  fay>  "  /farv;ick' 
jcdgcs  ihe  chil&xty^ji^^ — -^^  ^j^^  churchwardens  and  overfeers  of  the  poor 

wkhTo  be^le-  "  of  the  parifli  oi  Ipjley  in  the  county  of  War^x'cky  or  t9 
gall/ fettled  in  *'^  any  or  either  of  them :  We  Richard  Cooks  and  J'M 
thj  pariih  cer-  "  Warcy  yeomcrt,  churchwardens  of  the  pari/h-chufclr 
tifying,  is  good,  w  ^f  Studley  in  the  faid  county  of  Warwick^  and  Richin^ 
"chiwln  thc"t "  ^'^'^^  ^"^  r^^tf J  Wilkcsy  overfeers  of  the  poor  oi\^t 
nih,  altbqu^ii  "  f^^^  parifli  of  Studky^  yeomen,  do  hereby,  for  ourfclvc* 
b,Hn  a  baitriid  *'  and  fucccllcrs^  Certify,  own^  and  ackiiowJedgc,  thaf 
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*^/fnM  Caujier^  fpinfter,and  the  child  or  children  that  (he  J^^'  ''• 
••  now  goeth  with,  be  our  inhabitants  legally  fettled  '^•»'««'» 
"  with  Us  in  our  faid  parifh  of  Studley  in  the  faid  county 
"  of  if^arwlck ;  and  if  at  any  time  hereafter  the  faid 
*•  yinn  Caujier^  or  her  child  or  children  which  (he  now 
"goethwith,  (halL  become  chargeable  to  and  alk  relief 
of  your  faid  pariih  of  Ipjiey^  we  the  faid  church- 
wardens and  overfeers  of  the  poor  of  our  faid  parifh 
of  Studley  do  hereby  promife,  for  ourfelves  and  fuc- 
•*  ceflbrSy  that  we  will,  when  requefted  by  any  of  you, 
^  receive  them  and  relieve  themi  and  provide  for  theiri 
*'  as  our  inhabitants,  according  as  the  law  in  that  cafe 
**  requires.  In  witnefs  whereof  we  the  faid  church- 
**  wardens  and  overfeers  of  the  poor  to  this  our  certi- 
•*ficatehave  put  our  hands  and  feals  this  iSthdayof 
•*  December  1740.  Churchwardens,  Richard  Cooks  X  his 
**  mark  J  John  Ward  X :  Overfeers,  Richard  Reeves  X  ; 
*•  Thomas  ffiUtes  X.— Attcfted  by  us,  John  Mtchel;  tht 
*•  mark  of  X  Richard  MitcheL — We  whofe  names  are 
**  hereunto  fubfcribed,  two  of  his  raajefty's  juftices  of 
**  the  peace  for  the  county  of  Warwick  aforefaid,  do  al- 
"  low  of  the  above  certificate  ;  and  we  do  alfo  certify^ 
"  that  the  witnefles  who  atteftcd  the  execution  of  tlic  ♦ 

'*  faid  certificate  have  made  oath  before  us,  tliat  tliey  did 
**  fee  the  churchwardens  aiid  overfeers  whofe  names  and 
^^  ieals  are  to  the  faid  certificate  fubfcribed  and  Itt^  fe* 
**  veralLy  fign  and  (eal  the  faid  certificate  ;  and  that  the 
**  name  of  the  faid  *Jobn  Miichcl  and  the  mark  of  Richard 
**  Mitchely  whofe  names  are  above  fubfcribed  as  wit- 
**nclles  to  the  execution  of  the  faid  certificate,  are  of 
"  their  own  proper  hand-writinc. — Dated  the  iStli  day 
**  oi  December  in  the  year  of  our  Lord  1740.  W.Somcr- 
'•  vi!e^  Edm.  Chambers.^^  The  Court  of  fcffions,  bciicvu^g 
from  this  certificate,  that  the  faid  Jnn  Caufier  was,  at  the 
time  of  hcc  coming  to  Ipfley  as  aforefaid,  unmarried 
and  pregnant  with  the  faid  James  Caufier^  who  was 
born  in  the  faid  parifh  oi'  Ifjley  foon  after  the  Chriftmas 
following;  that  the  faid  James  was  born  a  baftard, 
and  afterwards  married  the*  pauper  Mary  Caujier\  and 
that  the  faid  Mary^  at  the  time  of  her  removal,  was 
aftually  chargeable  to  the  faid  parilli  of  Ip/leyy  were  there- 
fore ot  opinion,  that  the  certificate. could  not  operate 
or  extend  to  the  baftard-^child,  being  then  en  ventre  fa 
mere.-^Tuz  CouRT  unanimoufiy  held,  that  the  parifli  of 
Studley  vftre  bound  by  this  certificate,  which  takes  notice 
of  the  woman's  being  then  unmarried  and  with  child, 
and  acknowledges  the  child  Ihe  then  went  with  to  be 
legally  fettled  with  tliem  in  thfir  parilh«    And  Lord 
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Rrxv.  Mansfield  obfervcd,  that  the  woman  was  very  brg 
ipiLSY.  ^jji^  child,  and  was  undcrftood  by  both  parilhcs  to  be 
fo ;  and  Studlry  exprefsly  proinil'cd  to  provide  for  the  in- 
fant Ihe  then  went  with ;  therefore  they  ought  to  be 
bound  by  their  certificate.  An  infant  en  ventre  Ja  mtre 
may  be,  to  a  variety  of  purpofcs,  confidered  as  bom) 
of  which  he  fpecilicd  a  great  number  of  inftances. 

A  certificate  642*  Rex  V.  To  flock  ^  Hilary  Ternt^  13.  G^d.  3.  MSS.^ 

j>rocureH  with-  Cafe  ftates,  That  Edward  Parkmfon^  othcrwifc  y«tm»r, 
dcfire'oMhSs*^^  ^^^ '^^''"  at  7i/?(^r*,  of  the  body  of  Elizabeth  Parklnftm, 
pariih  where  ^'"ftcr,  an  inhabitant  of  the  parifh  of  Tojlock^  and  rhat 
the  parties  re  Edward  *Jer man ^  an  inhabitant  of  tlie  parifii  of  IJckm^ 
fide,  is  con.  but  tli^n  reiiding  in  Tojlcck^  was  the  putative  father  of  the 
clufivc,  fj^j J  E^^Qjrd  Parkin/on  otherwife  Jerman  ;  and  that  foon 

S.C.  Burr.  S.C.  after  the  birth  of  faid  Edward  Parkinfon^  otherwife  Jer- 
IV*  '  man  J  Elizabeth  Parklnfon^   at  the  parifti  of  Tofiock^  was 

married  to  faid  Edward  Jerman :  that  fome  mort  time 
after  the  faid  marriage  tne  parifh-ofEccrs  of  Tojiock  de- 
fined the  faid  Edward  Jerman  to  get  a  certificate  from 
Ifelam  ;  whereupon  Edward  Jerman  applied  to  the  parilh- 
officers  of  Ifelam  for  fuch  a  certificate  for  himfelf  and 
his  wife,  and  the  faid  Edward Park'inJ on  otherwife  7^''w«//a 
the  pauper,  his  fon,  without  informing  them  that  the  Jo: J 
Edward  Parkin/on  otherwife  Jermcn  was  born  a  bajtard^ 
and  that  the  farijh-  oj^ccrs  knew  nothing  ihereof  but  froth 
fuch  information   of  faid  Edward  Jerman :    that  Ifelam 
granted  a  certificate  in   1746,   acknowledging  Edward 
Je^maUy  Elizalfcth  his  wife,  and  Edward  the  pauper,  by 
the  mnie of  Edtvard  their  fon,  to  be  their  parifhioners. 
—Mr.  Mansfield  contended,  in  fupport  of  the  order 
of  feffions,that  the  certificate  was  improperly  obtained, 
upon  the  fuppreflion  of  a  faft  which  ought  to  have  been 
communicated  to  them  at  tlie  time  the  certificate  was 
nlked  for  ;  which  was,  that  the  fon  was  born  a  baflard  at 
Toftock.  of  which  they  were  not  apprifed  when  they  gave 
a  Certificate  owning  him  to  be  their  parifhioner:  that 
there  never  was  a  cafe  where  the  certificate  was  held  10 
be  conclulive  where  it  was  obtained  by  fraud  or  the  fup- 
preflion of  fafts,  but  where  they  have  granted  them  bj 
mi(lake,foragainft  miftake  they  might  have  been  guarded: 
this  was  the  cafe  of  White  l^'altham^  and  fevtral  others. 
This  is  a  fraud  on  the  face  of  the  order,  and  the  juftictJ 
iieed  not  ftate  fraud. — Mr.  Justice  Aston.    l3id  the 
pauper  dcfire  the  father  to  get  a  certificate  for  her  fon 
as  well  ?.s  himfelf?     Anfwer,  That  does  not  appear.— 
Lord  Mansfield,  This  is  the  cafe  of  The  Kingv.Hcad- 
(c)  Ant-,  pare  '""'*«  (^)'  '  UnJefs  you  can  fhcw,  that  the  pauper  dcfiri:if 
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a  certifica^te  as  to  the  fon,  and  that  the  pauper  receiving  R'x  «'• 
the  certificate,  colluded  with  the  mailer,  though  the  juf-  ToiToes. 
tices  ihould  not  have  found  fraud,  yet  if  the  pauper  to 
whom  the  certificate  was  granted  had  defired  the  Ion  to 
beincluded  in  it,  the  Court  would  have  underftoodit  to 
be  fraud.  If,  Mr.  Mansfield,  you  can  maintain  your 
ground,  and  prove  a  fraud,  to  be  furc  you  will  be  right. 
— WiLLES  and  Ashhurst,5^«///V^j, concurring, the  rule 
was  made  abfolute^  and  the  leffions  order  guaflied. — • 
iV.  fl.  The  words  printed  m- Italics  are  thofe  of  the  order, 
though  they  feem  to  imply  a  contradi£tion. 

643.     R^x  V.  Framlingham^    Trinity  Tertrij   13.  Geo.  3.  a  certificate  5 • 
Burr*  S.  C   748. — The  paupers,  Simon  Churchyard  and  not  in  torce  as 
Rtbecca  his  wife,  having  a  legal  fettlement  at  Framlingham^  *''  ^^  rcmovaJ 
obtained  a  certificate  for  themfclves  and  two  children,  °^  ^**®  .^^^[°"* 
to  MartUJham^  where  he  hired  a  tenement  often  pounds  ^^ji  fomeone 
a-year :  and  it  further  appeared,  that  they  did  never  aikof  them  fhaii 
relief,  or  ever  become  chargeable  to  MartUJham ;  but  that  *^  ttWtiy  bm 
the  faid  Rebecca  Churchyard^  on  the  14th  day  of  ^^^^'«^'^'' ^^ ^"'.gf  f, 
1772    (at  which   time  Hie  refided  with  the  faid  ^'^^o«  a]one"rcmo'v«- 
Churchyardy  her  father,  in  ^^;7/^<3w  aforcfaid,  as  partible. 
of  his  family),   by  reafon  of  her  being  then  big  with 
child  (of  which  (he  has  fince  been  delivered,  and  is  born 
a  baftard),  applied  to  the  parifli-ofEccrs  of  Martlcjham 
aforefaid  for  relief  (her  father  not  being  able  in  point  of 
circumflanccs  to  aflift  her)  t   accordingly,  the  faid  Re- 
becca Churchyard  6\6.  alk  relief,  by  asking  the  fame  of  one 
of  the  faid  parifli-officcrs  of  Martkjham^  who  gave  her 
two  (hillings ;  and  that  immediately  after  fuch  relief  was 
given  by  the  (aid  pari  fix- oflBcer  of  Martlcjham  to  the  faid 
Rebecca  Churchyard  the  faid  order  of  removal  was  ob- 
tained.— It  was  contended,  that  if  relief  is  afked  by  any 
one  of  a  family,  the  whole  family  may  be  removed.    But 
as  to  this  point  of  the  cafe,  Aston,  Juft'ue^  inclined  to 
be  of  opinion,  that  if  fcveral  perfons  refide  in  a  parifh 
under  the  fame  certificate,  the  afking  relief  by  a  fingle 
one  of  them  would  not  render   the  reft   removeable. 
The  certificate-aft   8.  &  9.  Jf^ilL  3.   c.  30.   f.  i.    fays, 
•*  that  the  parifh  who  gives  the  certificate  (hall  receive 
**  and  provide  for  the  perfon  mentioned  in  it,  together 
•'  with  his  family,  whenever  he,  Ihe,  or  they,  fhall  hap- 
"  pen  to  become  chargeable  or  alk  relief;  and  then,  and 
**  not  before,  it  (hall  be  lawful  for  any  fuch  perfon,  and 
**  his  or  her  children,  to  be  removed  to  the  parilh  from 
**  whence  fuch  certificate  was  brought;"  and  it  muft 
be  adjudged  by  the  jullices,  that  fudi  perfon  is  aftually 
^omc  chargeable  before  they  can  legally  make  an  order 
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Rex  V.      of  removal.    Now  how  can  the  juftices  be  authorized 
Fb  AMLiNp-    ^Q  make  fuch  an  adjudication  upon  a  perfon  who  in  fad 


^  .  ^«  ^-Z'     is  not^bccomc  chargeable,  nor.cYfir.has  afked  relief  ?«w^^/W 


►44.  /Cf*  i;.  Buckhigham^  Mich.  Ternif  40.  G^tf.  3. 
ptior  diie,  C:?/^/.  64.  —  Two  jufticcs  rcmovc  Mary  Stvifty  widow, 
liv«?d\Tuticr  ^**^^  ^^^  parifh  of  Frlngford^  in  the  county  oi  Oxford,  to 
the  removal  of  ^^^^  parifh  of  Buckingham^  in  the  county  of  Bucks.  The 
the  pauper,  it   feffions,  on  appeal,  confirm  the  order,  and  ftate  the  fol- 

eoncli  " 
ilie 

the  pari< 
gaming  _.. 

panlh  oi  Buckiniham,  for  14I.  or  icl.  part  of  which  con-^ 
fideration-money  was  paid  by  the  \2Aq  John  Leiceflfr^zzni 
the  remaining  part  by  the  prefent  pauper,  and  the  pre- 
jnifes  were  furrendcrcd  to  the  ufe  of  the  (aid  John  L^iccfitr^ 
for  his  life,  with  remainder  to  the  pauper  in  fee :  that 
faid  John  Leicejhr  w^as  admitted  :  that  the  pauper  feme 
few  years  after  this  purchafe,  and  in  her  faid  father'* 
life-time,  intermarried  with  one  Robert  Swifty  who  wa$ 
iettled  in  the  parifh  of  Frtngford:  that  five  or  fix  yean 
after  fuch  marriage,  faid  John  Leiceftery  her  father,  died ; 
whereupon  the  pauper  and  her  hufband  came  to  and 
refided  upon  thefe  prcmifes,  and  the  pauper  alone  was 
admitted  (according  to  th^cuftom  of  the  manor)  in  1745; 
that  they  lived  there  chiefly  to  the  time  of  her  huiband's 
death,  which  happened  about  four  years  ago  :  that  on  the 
14th  of  June  1776,  theparifli  of /V7>fg/or5 granted  a  cer- 
tificate to  the  pauper,  under  the  hands  and  feaU  of  the 
churchwardens  and  overfcers  there,  and  atteftcd  by  twa 
laftices,  refiding  in  or  near  faid  parifh,  ^c  The  cafe 
then  proceeded  to  ftate  all  thefe  a6ls,  which  appeared  to 
be  regular,  together  with  the  certificate  in  bac  verba  ;  tliat 
the  certificate  was  delivered  to  the  pauper,  and  kept  in  her 
poflefiion,  and  net  delivered  to  the  parifh  of  Huckinvbom 
till  after  the  removal  qf  the  pauper,  under  the  order  above 
ilated  :  that  the  pauper  after  tlie  granting  of  the  certifi- 
cate, and  before  the  removal,  refided  upon  the  preraifcs 
•upwards  of  forty  days  upoii  the  whale.  Upon  thehcar-f 
ingof  this  appeal,  this  certificate  was  offered  to  the  court 
as  conciufive  evidence  ag?iinft  Fringfordy  fo  as  to  prevent 
their  fetting  up  any  fcttlement  obtained  in  the  parifh  of 
Buckingham  previous  to  fuch  certificate  granted  :  but  dip 
court  arc  of  opinion  that  tlie  certificate  under  ihcfc  cir- 
cumftanccs  is  not  a  good  certificate,  or  fuch  an  oiic  as 
they  could  receive  as  conciufive  evidence;  and  thattlie 
lauper  lias  gained  a  fetdement  in  the  parifji  of  Buckings 
lam  by  f u^l^  elU^e  ai^4  refid^ncc  as  i$  before  ft>ted  ;  aw 
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#onfirii]L  faid  order  of  removal  .---Per  Curiam.    Rule      R*x  t., 
-*blblutc,  and  both  orders  quaflicd.  b*;ci:inghai«. 

645.   Rex  t;.  Ealing^  Mich.  Tcrm^  a^.  Gcq,  3.  Editor's^Ao  order  of 
MS&. — In  the  year  1733  c  certificate  was  granted  by  the  ^^2'^*^°/  V 
parilk  of  Eal'mg  to  the  parifh  of  Barkings  acknowledging  f^m  Tthifd    " 
]ftfepb  Cbetwyn  to  be  their  inhabitant  legally  fettkd  in  pariHi  10  ihe 
iaiingy  under  which  certificate  he  rcfided  at  Barking j  where  /'^'i/^'  '<>  w^rf* 
ills  fon  Thomas  Cbetwyn  was  born.     Some  time  afterwards  ^*  '*"''  ctnifitdf 
jfintte  Cbetwyn  the  pauper,  wife  oi  Thomas  Cbetwyn^  went  f^tf^fj^i!!^!., 

•   .     ,  1  •!  1         *  /•  1     •        1  -/I       r   o       1  ^      1        irom,  IS  concm- 

viMix  her  chudreri  to  refide  m  the  panlh  of  St.  Matthew  nvcagainft  that 
Betbnal  Grecn^  from  Which  they  were  removed  in  Septem^  parirh  onafob- 
A<r  1779,  as  likely  to  become  chargeable^  by  an  order  of ''<^^"«"^ '*'"**''** 
two  julUces,  to  Barking,  as  the  place  of  their  laft  legal  ^^^^  '^^'ifP'^g 
fettlement,  from  which  order  jB^rit/n^  did  not  appeal. 
The  pauper  and  her  family  remained  in  Barking  till  the 
ad  oi  Auguft  17S3,  when  the  pauper  was  removed  by  an 
order  of  two  juftices  under  the  certificate  from  Barking 
Xo  Baling''     The  S£Ssions,  on  appeal,  (:onfirmed  the 
4»rdcr«'--*-MR.  Wilson  and  Ma.  Fanshaw,  in  fupport 
of  the  orders,  cited  Rex  v.  Ofgath$rpe{a)y  which  was  a  C«)  Burr.  S.C. 
removal  of  a  certificate^perfcn  after  a  former  order  of  re-  *^^- 
xnoval  qua(hed>  becaufe  he  was  not  then  a£tually.charge- 
able  (b)*    They  faid,  the  firft  order  of  removal  here  was  /^j  But  th« 
becaufe  ''  likely  to  become  chargeable,"  whereas  Barking  Aid  removal 
could  not  remove  to  Ealing  till  adiually  chargeable,  and  *»"  ^^^  «*'«  ^* 
therefore  ought  not  to  be  bound  by  that  order. — LoRp  ^*^*^'  ***^L 
Mansfield.     The  order  of  removal  from  St.  Matthew  cc«i"w*ng°  ^ 
Betbnal  Green  to  Barking  is  unappealed  from  and  conciu-  paiUh. 
five.— Orders  quaflied. 

.  646.  Rex  z\  St,  Mary  If^eftpert^  Hilary  Tcrm^  29.  Geo.  3.  A  cer»ificat«- 
3.  Term  Rep.  44.-^The  paupers  Thwtas  Pretty^  Catharine  P^rr  a  cannot 
his  wife,  and  Elizaheth  and  James  their  children,  rcfided  '"« J*f"«^c<* 
togctlier  in  Bradford  under  tjie  certificate  till  removed  by  ^ifrJl    '^^  ^* 
the  prefcnt  order.     Thomas^  flic  elder  fon  of  the  pauper  until  aauaiiy  * 
Thomas  Pretty^  fome  years  ago  married,  took  a  hpufe  in  chargeable  j 
the  fame  parifh,  and  rcfided  apart  from  his  father's  fa-  *"^  therefore  % 
inilv.    He  is  fincc  dead,  and  has  left  an  infant  fon,  John,  P'^^^'f  »'«^y  '!y^ 

,  >  ,.  •  t    1  •  1        •       T^       /.•     »  1  ••'  oncof  aceriifi- 

who  now  lives  with  his  mother  in  Bradjord,  and  is  un-  cared  family 
der  the  age  of  feven  years.     The  paupers  named  in  the  will  become 
order  of  removal  never  afked  or  received  any  relief  from  chaiigcabie  is  n» 
Bradford^   or  became   perfonaiiy  chargeable,  unlcfs  the  ^*"'*  ^°*'/*' 
pauper  Elizabeth,  under  the  circumflances  herein  after  ™°^*''*^ 
Hated,  can  be  fo  confidcred :  but  Thomas  Pretty,  the  fon, 
after  the  feparation  abovementioned,  aikcd  and  received 
relief  from  Bradford  during  ficknefs ;  and  fincc  his  death 
bis  ijifaut  fon  has  not  been  maintained  by  his  grand- 
.    ,  A  a  a  4  father. 
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R  f  «'•      father,  tlie  pauper  ;  but  relief  has  been  applied  for  by  hii 
St.  M^fY,  mother  for  him,  and  occailonally  granted  hj  Broiijcrd 
YvesTFORT.  ^^^  j^j^  fupport.     Ihoinas  the  grandfather  knew  thai  re- 
lief was  \o  adrainiftcred.     The  pauper  Elizabeth,  at  the 
time  of  her  removal,  was  pregnant  with  a  baftard  child, 
of  Vsrhich  fhe  has  fince  been  delivered  in  St,  Mary  IVeju 
/9r/i— --Lord  Kenyon,  Chief  Juliice*     It  is  negatived  by 
the  caie  that  any  of  thcfc  parties  received  relief  in  perfon. 
But  it  is  contended  that  they  were  virtually  relieved,  be- 
caufe  the  fon  and  the  grand fon  both  received  relief.    But 
it  nuift  be  obferved,  that  at  that  time  they  were  not  men> 
bcrs  of  the  family  of  the  patcr-famiiias  now  removed; 
they  lived  apart  from  him>  and  formed  another  family  of 
thcmfelves.     Tlien  it  has  been  faid,  that  a  burthen  has 
been  thrown  upon  theparifli  by  the  relief  of  the  fon  and 
prandfon,  and  therefore  that  the  grandfather  was  virtually 
chargeable,  becaufe  the  43.  jE/zs.   requires  fathers  and 
grandfathers  to  fupport  their  children  and  grand-chil- 
dren.   But  that  propofition  haftens  to  a  concluiion  too 
j'oon  ;    for  by  that  ftatute  they  are  not  in  all  evints  to 
maintain  their  grand-children,  &c.  but  only  when  ihcy 
arc  of  fufficient  ability.     Now  the  jufticcs  are  the  proper 
judges  of  that  ability  ;  and  the  grandfathers,  &c>  are  only 
to  be  called  upon  by  an  order  of  juftices.     There  is  ano- 
(a>  %,  se  9.  w.  jj^gr  fei^ion  in  the  certificate  z&(a)  which  throws  fomc 
?'  ^'  ?°*  ^•**    lightupon  this  fubjeft :  That  direfls,thatcvery  perfon  who 
*  receives  relief,  and  the  wife  and  children  of  fuch  perfon 
cohabiting  in  the  farnehoufe,  fhall  wear  a  badge  on  tlic 
fhoulder:  this  therefore  is  a  ftrong  legiflative  interpre- 
tation of  what  is  meant  by  the  word  ♦*  family"  in  thatafi; 
and  it  would  \)e  a  very  harfh  conftruftion  of  that  law  to 
fay  that  the  grandfather,  when  his  fon  andgrandfon  who 
lived  in  a  different  houfc  from  him  received  relief,  couJd 
have  been  badged,  or,  as  mentioned  in  the  latter  part  of 
the  fame  claufe,  fent  to  the  workhoufc.     So  that,  on  the 
fair  con{lru<3ion  of  this  aft  of  parliament,  none  of  tlic 
perfon s  removed  by  this  order  can  be  faid  to  have  been 
chargeable.     And  even  if  we  could  exercifc  any  difcretion 
upon  the  fubjeft,  we  fliould  not  be  inclined  to  rcflrain 
the  operation  of  the  certificate  aft.     The  cafe  of  IValten 
T.  Spark  is  very  diilinguiftiable  from  the  prefent :  there 
the  condition  of  the  bond,  which  was  to  indemnify  the 
|:anfh  ap:ainft  the  p<^rfon  therein  named  and  his  children, 
was  broken.     Then  as  to  the  circumfiance  of  the  daugh- 
ter being  with  child  ;  it  is  univerfally  fettled,  that  that  is 
not  a  fufficient  ground  for  the  removal  of  a  certificate- 
j)erron.     Perhaps  it  is  rather  a  hard  cafe,  and  we  might 
wilh  the  Uw  to  be  gthcrwife  in  fomc  infta;ices.    But  in- 
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deed  it  is  to  be  confidcred  that,  though  the  woman  was    ^^*  •• 
pregnant,  mn  conjiat  that  the  chiij  would  be  a  baftard  ;    ^'  Mart, 
and  though  it  was  probable,  yet  it  was  not  certain,  that 
any  burtneii  would  have  fallen  on  the  parifii,   for  fhc 
might  have  been  married  before  fhe  was  brought-to-bed. 
—  AsHHURST,  Jujiice,      The  queilion  is,  Whether  or 
not  any  of  the  perfons  removed,  actually  became  charge- 
able in  fuch  a  way  as  to  warrant  the  parifli  of  Bradford  in 
removing  them  ?  Now  it  docs  not  appear  that  any  of  thein 
fall  within  that  defcription.     For  as  to  the  pregnancy  of 
the  daughter,  it  has  been  repeatedly  determined,  that  a 
certificate-perfon  cannot  be  removed  as  being  likely  to 
become  chargeable,  but  fuch   perfon  muft  be  aftually 
chargeable:  and  in  fach  an  inilance  as  this  the  charge 
may  be  prevented  by  marriage.    Then  as  to  the  relief 
which  was  given  to  the  fon  and  giandlbn,  it  feems  tome 
that  that  was  not  a  fufficient  ground  to  remove  the  grand- 
father and  his  family  living  under  a  fcparate  cftablifh- 
meiit*     But  it  has  been  faid,  that  the  grand-father  was 
bound  to  maintain  his  fon  and  grandfon':  that  is  true 
under  circu  raft  antes,,  but  then  he  rauft  be  of  fufficient 
ability,,  and  called  upon  by  an  order-     Now  here  the  re- 
lief was  not  given  on  the  application  of  the  grandfatlicr ; 
and  \v\  order  to  extend  the  confcquences  of  tliis  relief  to 
him,  tlittsparifh  fliould  have  firft  called  upon  him,  when 
if  he  had  refufcd,  alledging  his  inability,  it  might  have 
perhaps  been  tantamount  to  a  relief  cf  tlie  grandfather. 
But  as  it  appears  here,  we  cannot  i'ay  that  it  was  a  necef- 
fary  a£l  of  the  parilh ;  it  was  a  voluntary  one ;  aud  per- 
haps the  grandfather,  if  he  had  been  applied  to,  might 
have  relieved  the  fon  and  grandfon.— Grose,  yl^/■r^?(^). 
The  qqeftion  is,  Whether  that  v/hich  is  ftated  in  the 
order  of  removal  be  true?  namely,  that  the  paupers  weie 
a£luaUy  chargeable.     Now  that  is  negatived  by  the  cafe,    . 
which  ftates  that  they  were  not  in  fad  char?cablc^  unlefs 
we  can  fay  that  they  were  fo   in  law.     Altiiough  this 
queftion  has  never  been  ^xprefsly  decided,    I  agree  with 
the  opinion  delivered  by  Mr.  Justice  Aston,  who  was 
particularly  conversant  with  this  branch  of  the  law.  And 
notwithftanding  it  was  extra-judicial,  I  cannot  help  pay- 
ing a  great  refpeft  to  the  opinion  of  fo  able  a  Judge.     If 
the  whole  of  a  certificated  family  were  removeahle  bc- 
caufe  one  of  them  only  became  aftually  chargeable,  it 
would  be  attended  with  great  inconvenience.     As  for  in-» 
ftancc,  if  there  were  three  or  four  young  men  in  the  fa- 
mily who  were  able  by  their  induftry  to  proc\ire  a  coia-« 

• 

(^)  I4r*  Jttftiqe  Buller  was  fitiing  for  the  Lord  Chautcelbr. 
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Revv.  petent  maintenance,  and  their  iifter  became  chargeable; 
St,  Mart,  it  wouid  bc  againft  the  fpirit  of  the  aft  to  make  that  a 
WusffOET.  ground  fof  removing  them  alL  And  1  think  tlic  intent 
of  the  aft  will  be  fully  anfwered  by  determining  that 
when  any  one  of  the  certificated  family  becomes  charge- 
able,  he  only  (hall  be  removed  :  any  other  dcterminatioa 
wopld  defeat  the  true  ^urpofes  of  the  aft.  Then  as.  to 
the  pregnancy  of  the  daughter  i  no  cafe  has  been  cited  to 
ihew  that  a  perfon  under  fuch  circumftances  can  be  le- 
moved,  and  I  think  ihe  was  not  removeable  on  that  ac« 
count. 

Acrtificateis  647-  Rex  V.  Lubbenkam^  Eafter  Tgrm^  31.  Geo.  j, 
•niy  conciafive  ^  Jerm  Rep,  aji. — ^The  pauper  Elizabeth  was  married 
yj>o«  the  pariih  ^bout  feventecn  years  ago  to  i'homas  HuUhinSy  who  wa 
ftnli«a^»o\h»t  *  ^<5ttled  at  Oxendon.  Two  years  afterwards  he  was  con- 
|Nir'»(h  10  which  vifted  of  a  highway  robbery,  and  condemned,  but  re- 
it  is  granted  ;  prievcd  on  his  cnlifting  as  a  foldier :  he  went  abroad, 
•hough  it  is       and  five  years  after  that  the  faid  Elizabeth  (hearing  that 

den*«{rto  ^"^  *^^  ^*^  ^^^^^  ^^^  married  by  banns  to  Thomas  PoxtM  at 
fxiiers.  Lubbenham*     On  the  2 ill  day  of  OSober  1782,  about  a 

twelvemonth  after  Hutchins  returned  (whilft  the  faid 
Thomas  Ponton  and  Elizabeth  were  refiding  at  Thiddrng- 
niwtb)^  the  faid  Ponton  and  Elizabeth^  who  were  then 
living  together  as  roan  and  wife,  went  togetkeyr  to  the 
pariih-ofncers  of  Lubbsnhatn  for  a  certificate  to  Thcdding^ 
worthy  who  direfted  the  faid  Ponton  and  the  faid  Elizabeth 
to  be  included  in  the  faid  certificate,  and  granted  it  ac- 
cordingly ;  acknowledging  the  faid  Thomas  Ponton  and 
his  wife  (without  mentioning  her  chriftian  name)  to  be 
their  pariihioners  legally  fettled  in  the  faid  jhxifh  of 
J^ubbenham  \  and  they  /the  faid  pauper  ESzoheth  and 
Ponton  returned  with  it  to  Theddingwon^b,  Thomas  Pon- 
ton was  never  married  to  any  perfon  bot  the  faid  Ebzo- 
beth,  Hephzibah  was  born  during  the  cohabitation  of 
*  Ponton  and  Elizabeth  at  Lubbenham^  and  there  baptized  as 
the  daughter  of  the  faid  Thomas  Ponton  and  ^iisuibetb  his 
wife.— Lord  Kenyok,  Chief  Jufiice.  In  the  firft  place, 
without  confidering  the  effeft  of  the  certificate,  there  is 
j\o  doubt  but  that  the  fecond  marriage  was  void,  and 
confequently  that  the  fettlement  of  the  pauper  Elizabeth 
continued  where  her  firft  hufband  was  fettled^  But  it  is 
Aatcd,  that  (he  afterwards  contrafted  a  marriage  defed^ 
with  a  perfon  whofe  fettlement  was  at  Lubbenbam ;  and 
that  (he  and  her  fecond  hufband  applied  to  the  pariih- 
>  ciHccrs  of  Lubbenham  for  a  certificate  to  TheeUingwortb^ 
wliich  was  accordingly  granted/  And  therefore  the 
i^ucftioi^  i$,  Whether  that  certificate  be  conclufivc  againft 
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Lnhhenlmm  as  to  all  the  world,  or  only  as  between  the       R'*x«'. 
two  coirtrafting  parilhes  ?   Now  cftoppels  in  gcnetal  .are  J*'»«'^»"^««» 
nest  to  be  favoured  ;   they  are  to  be  extended  only  as  far 
as  the  poiitive  rules  have  goile  ;   becaufe  the  tciidency  of 
them  is  to  prevent  the  inveftigation  of  the  truth  of  the* ' 
cafe.    It  is  reafonable  that  a  certificate,  which  is  a  kind 
of  eftoppcl,  fhould  proteft  the  parifh  which  afts  imme- 
diately on  the  faith  of  it:    by  the  aft  of  the  officers  of 
Lubbenham  the  parifli  of  Thtddingw^rth  were  induced  to 
receive  the  parties  into  their  parilh;    but  there  is  no 
neccffity  for  extending  the  efloppcl  any  further.    In  all     • 
the  cafes,  except  that  of  Honlton  v.  St.  mary  Axe  («),  thc(«)  Anre^isaft 
<]Qeftion  arofe  between  the  parifh  granting  the  certifi- 7*4»  pi- ^3** 
rate,  and  the  parifh  to  which  it  was  given :  that  is  the 
only  cafe  whiclx  extends  the  doftrinc  turtheV ;  and  there 
it  is  faid  that  a  certificate  is  conclafive  on  the  parifh 
granting  it  as  to  all  the  world.     But  the  rcaion  given  by 
Lord  Chief  Justice  Parker,  *'  that  as  all  other  pa-^ 
**  rifhes  are  bound  to  receive  tlie  pauper,  fo  the  parifh 
'*  that  certifies  is  concluded  as  to  all  other  parifhes,^* 
is  not  true  J   for  other  pariflies  are  not  bound  to  receive 
the  pauper ;    there  mull  be  a  particular  pariih  in  con- 
templation at  thetime  of  granting  the  certificate.    There- 
fore, as  the  reafon  on  which  that  cafe  was  decided  fails, 
we  arc  delivered  from  the  authority  of  it.    Then  what 
reafon  is  there  why  the  troth  of  the  cafe  fliould  not  bft 
enquired  into  ?     No  injury  is  thereby  done  to  the  third 
parifh  ;    no  impofition  is  praftifed  upon  them  \   neither 
IS  there  any  hardfhip  in  it.     it  would  indeed  be  a  hard- 
fhip  on  Thcddingwortb  parifh,  who  afted  on  the  faith  of 
the  certificate,  and  who  were  bound  to  receive  the  parties 
mentioned  in  it,  if  the  certificate  were  not  conclufive  in 
their  favour  againfl  Lubbenham:  but  that  reafon  does  not 
extend  to  this  parifh.    Therefore  or)  ttmt  ground,  and 
on  the  principle  that  eftoppels  are  not  to  be  favoured,  the 
parifh  of  Lubbenham  ought  not  to  be  precluded  from  en-    * 
quiring  into  the  truth  of  the  cafe ;  and  according  to  the 
truth  of  the  cafe  it  appears,  that  the  pauper  £//2^i^r^  was 
fettled  at  the  place  of  her  firfl  hufbatid's  fettlemcnt.     \ 
aix)  therefore  of  opinion,   that  the  order  of  feflions, 
as    far   as    it  refpefts  the    wife,    fhould    be   quafhed^ 
but  affirmed  as  to  the  child,  becaufe  the  fair  conclufioi> 
from  all  the  fafts  dated  is,  that  flie  was  a  baflard.— ^ 
AsHHURST,  Juftice.    As  it  appears  that  the  reafbn  givea 
for  the  decifion  in  the  Honlton  cafe  is  falfe,  we  ought  ta 
^flablifh  the  law  on  the  principles  of  good  fenfe,  feafoji, 
and  juflice;  and  they  concur  in  inducing  us  to  fay,  that 
Vhe  ce|tific4(te  ought  not  to  cftop  t;lie  parifh  oi  Lubbenham 
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Rex  tt.      from  (hewing  the  truth  of  the  cafe.     It  ought  to  be  con* 
|.u»BfcSiCAM.  clufivc  on  thatpariih  as  far  as  it  conctrns  ^ beddingwortb, 
to  which  it  was  granted :  but  there  is  no  rcafon  to  extend 
the  effect  of  the  certificate,  which  was  only  a  contract 
between  the  two  pariflies,  to  a  third,  which  was  not 
bound  to  receive  the  pcrfons  mentioned  in  it.^^BuLLER* 
Juftice.  The  firft  point  that  1  Ihall  confider  is  the  iitua- 
tion  of  the  daughter,  who  muft  be  taken  to  be  a  bailard 
on  the  fafts  difclofed  in  the  cafe.    It  muft  be  recolleded, 
that  we  do  not  proceed  by  the  fame  rules  when  we  arc 
determining  on  an  order  of  feffions  as  on  a  fpecial  vcr- 
didywhcn  we  could  not  fay  that  this  child  was  a  baftard 
unlefs  the  jury  had  found  her  to  be  fo ;  but  in  cafes  made 
at  the  feflions  we  are  to  confider  thofe  points  w^ich  the 
jufticcs  made  below,  and  to  afiift  them  in  drawing  the 
conclufion  which  they  fhould  have  drawn.    And  on  this 
evidence  there  is  no  doubt  but  that  the  child  is  a  bafifard; 
Ihe  was  even  fo  confidcred  by  the  parents  themfeives, 
vrho  baptized  her  as  their  child.     Then  with  refpeft  to 
the  mother's  fettlement,  I  agree  that  the  fecond  marriage 
is  bad  in  point  of  law,  and  confequently  the  woman 
*  muft  be  confidered  as  the  wife  of  the  firft  hufband ;  and 

the  queftion  then  is,  What  effeft  the  certificate  has  with 
rcfpcft  to  other  pariflies  befidcs  thofe  by  and  to  which  it 
was  granted  ?  The  cafe  cited  of  Hon'Jon  v.  St.  Mary 
(«>  ^nx^.v^'l^  Jxe[a)  certainly  goes  the  length  of  faying,  that  it  is 
714..  pi.  631.  conciufive  as  to  all  the  world  againft  the  parilh  granting 
it.  Bur,  for  the  reafcns  given,  that  cafe  cannot  be  fup- 
pcrtcd  ;  cind  the  other  cafe  cited  of  yUll  Saints  v.  iV- 
(^^Salk.  530.  GV/a  {b)  is  the  other  way?  and  is  founded  on  found  rea* 
foning  ;  there  it  i?  faid  that  a  certificate  is  only  conch/I've 
as  between  the  two  parifhes.  What  is  faid  by  LoRp 
iioLT  at  the  end  of  that  cafe,  namely,  that  a  certificate  is 
alio  oii^hty  evidence  before  the  jujtices  as  to  all  Other  pa- 
rilhe?,  is  true  as  far  as  it  goes  ;  and  in  later  cafes  it  has 
•  l.ccn  carried  bcycnd  what  he'meanr,  for  though  it  be 
mighty  evidence  it  is  not  concliifivc.  1  am  clearly  of 
opinion,  that  the  authority  of  the  cafe  of  All  Saints  v> 
St,  Giles  ought  to  guide  us,  and  that  public  convenicirce 
alto  weighs  very  ftrongly  on  that  fide  of  the  qucftion. 
In  many  parts  of  the  kingdom  parifhcs  have  a  great  ob- 
jedtion  to  gixinting  certificates;  and  one  reifon  is>  left 
they  fliould  be  thereby  concluded  as  to  all  other  parifhes. 
But  it  is  clearly  for  tlic  benefit  of  the  public  that  the 
granting  of  certificates  fiiould  be  encouraged;  bccaufe  by 
that  mean  a  pauper  is  enabled  to  gain  a  livelihood  in 
jinotler  rariih,  wlicn  he  cannot  in  his  own ;  and  the 
mere  geucrciliy  they  arc  h?ls!  to  b^  CQuplufivej  tl)e  more 
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t<elu£tant  will  pariihes  be  to  grant  them  ;  but  if  they  be      R'^c  «• 
only  conclulivc  as  between  the  two  parifnes,  the  ulc  ot'^'-^***^"'^*^- 
certificates,  whiith  are  become  very  beneficial,  will  become 
more  general.     And  of  late  years  this  Court  have  pro- 
ceeded upon  the  fame  principle  in  thofe  cafes  where  they 
have  determined  that  a  certificate  is  difcharged  by  the 
certificated  perfon  leaving  the  parifli.to  which  it  was 
given. — Grose,  Juftice,  The  cale  of  i7i?;i//o«  v,  St,  Mary 
jixe  cannot,  be  fuppor ted,  as  the  ground  on  which  it  pro- 
ceeded fails.     The  reafon  given  for  that  determination 
■was»  that  *'  all  other  parishes  on  that  certificate  were 
*'  bound  to  receive  the  pauper;"  but  that  is  not  war- 
ranted either  by  the  words  or  the  true  meaning  of  the 
aft  of  parliament  (a) .     The  words  are,   "that  if  any{^)  g.&^.  ;fat 
^^  perfon  ihall  come  into  any  pariHi,  and  bring  or  dc-  3.  c.  3*.  f.  uj 
liver  to  the  churchwardens,  &c.  of  fuch  parifti  a  certi- 
ficate, &c.  fuch  certificate  fhall  oblige  the  faid  pariQi 
to  receive  the  perfon  mentioned    in  tl)t  certificate 
whenever  he  Ihall  become  chargeable  to  tU  pari/b  to 
which  fuch  certificate  was  given.^*   The  cafe  of  ^Ji  Saints 
V.  St.  Giles  was  decided  according  to  the  true  meaning 
and  interpretation   of  that  ilatute ;   and  a  later  cafe, 
which  proceeds  on  falfb  grounds,  ought  not  to  overturn 
it.     As  therefprc  the  certificate  in  tliis  cafe  is  only  con- 
clufive  as  between  the  two  contracting  pariihes,  it  appears 
that  the  woman  is  fettled  at  Oxendon  ;  and  as  to  her  the 
order  of  feilions  mufl  be  quafhcd,  and  confirmed  as  to 
the  child. 
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IV.  Continuance  and  dctcniilnativn  cf  ccrUficctcSu 

64.8.   Rex  V,  Sudhury^  Hilary  Tcrmy  28.  Geo.  2.   Bitrr.  a  certificirc  is 
5.  C*.  373. — One  Thomas  Bladon  and  Brid<^et  hh  wife  and  difcbarserf  6y  • 
tlieir  children  were  certificated  from  Sudbury  to  Utioxctcr  f®*^^©^*^  ^^^^ 
on  25th  March  1 728.     Toovms  Bladon  died  there.     Theft  ^*Xby  ^Twc* 
Bridget  the  widow  and  the  prcfent  pauper  John  Bladon  ihe  cert»fic*«c 
(the  fon  of  the  faid  Thcmas  and  Ihidget)  became  a^5tually  was  given, 
chargeable  in  1731*   and  were  then  removed  and  lent 
back  from  Uttoxtter  to  SudLury,  together  v;ith  a  copy  of 
the   order  of  the  iuftices,  reciting  the  faid  ccrtinQatc* 
Bridget  iXi^A  zx  Sudbury.     On  the  i8rh  oi  ^HguJI  173^, 
the  faid  Jjshn  Bladon^  tliC  prcfent  pauper,  was  bound  by 
indenture,  as  a  pariih  apprentice  iiom  the  faid  pariih  of 
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Rfx  tf.  SuMtiry^  to  Edward  Bladon  of  Uttoxctcr  aforcfaid  ;  an<l 
SttDUBii^r.  fervcd  out  his  apprciiticelhip  there.  *»—Ryd£r,  C3*nf 
Juftice.  This  cafe  will  depend  upon  the  cJonftruftion  of 
9.  &  10.  Jf^ilL  3.  c.  1 1.  By  a  former  aft,  o{%>  &  9.  IVilL  3. 
c.  30.  every  certificatc-pcrfon  was  to  be  irremovcable 
till  chargeable :  and  then,  and  not  before,  not  having- 
othcrwife  gained  a  legal  fcttlenient,  was  to  be  rcmovcablc. 
On  this  aft  alone,  it  is  clear,  that  the  prcfent  pauper 
could  not  have  been  removed  :  for  this  cafe  is  cxprclsJy 
»  within  the  exception  of  it ;   an  apprenticeihip  gaining  a 

fettleraent  under  3.  &  4.  /f7//.  fc9*  Atitry^,  c.  u.  f.  8. 
But  the  aft  of  9.  &  io»  JVdL  3.  c*  1 1. — faying  that  ♦•  No 
**  pcrfon  or  perfons  whatfoever  who  (hall  come  into  any 
"  parifh  by  any  fuch  certificate,  Ihall  be  adjudged,  by 
**  any  aft  whatfoever,  to  have  gained  a  fettle mcnt  there- 
•*  in  ;  unlefs  by  renting  a  tenement  of  lol.  a-year  ;  or 
**  executing  fome  annual  office,  in  fuch  parifh  j**  would 
exclude  no  certificate-perfons  at  all,  unlefs  it  excludes 
fuch  as  this  man  is,  if  he  remains  bound  by  the  certifi- 
cate. The  queftion  therefore  is,  Whetlicr  he  is  to  be 
confidered  as  a  certificate-man  now,  fmce  this  aft  of 
9.  &  10.  fFilL  3.  c.  11.?^  We  are  all  of  us  of  opinion 
(and  1  include  my  brother  Wright,  who  agrees  with 
us).  That  the  removal  of  the  pauper  John  Bladotty  by  an 
order  of  two  juftices,  from  Vttoxeter  to  Sudbury^  did  rc- 
ftore  him  as  fully  as  if  there  had  "been  no  certificate  at 
all:  the  certificate  was,  if  I  may  fo  fay,  fundus  offidt^ 
after  this  order  of  removal  back  again  to  the  parifh 
which  gave  it*  It  can  have  its  effeft  but  once :  and 
therefore,  after  this  removalback  again,  it  can  have  no 
further  cfFeft.  The  intention  of  the  certificate  is  to  fe- 
cure  the  pariih  which  receiyes  fuch  certificate-perfons 
from  being  obliged  to  fupport  them  and  their  family,  in 
cafe  they  fhould  become  chargeable.  Now  this  event 
did  fall  out :  and  they  were  accordingly  removed  back 
again. 

A  certificate  649.  R€x  V.  Taunton  St*  Mary  Magdaleny  Trinity  Term^ 

fhiybedif.  29.  &  30.  Geo.  2.  Burr.  S»  C.  402. — Robert  Ba^^y  the 
«h*rged  by  the  grandfather  of  the  pauper,  came  from  Taunton  St.  James'i 
paupcr'8 rc-^^  to  Taunton  St.  Mury  Atagdalen  with  A  certificate 
«ftifyfng*pa-  ^"'x  executed  and  allowed.  Thefaid  Robert  Bag^^  after- 
lift, and'ihere  Wards  wcnt  back  into  the  parifh  of  Taunton  St.  JamcT\ 
rema  ning  for  and  there  had  Rcbert  his  fon,  the  father  of  the  prcfent 
CuchaknRtli^ofpj^ypgj.^  And  afterwards  Rolert  the  pauper's  father 
t)iTt*he  meanT^  married  in  Taunton  St.  Jameses  ;  and  went  and  Jived, 
tD  waive  and  with  his  Wife  and  family,  in  a  houfe  in  the  faid  parifh  of 
fjefen  the  ccr-  Taunton  St.  Jaines^  apait  fiom  his  father  j  and  had  ifToc 
««fi"-««-  Robert 
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Robert  the  pauper,  born  in  Taunton  St,  James's.    Roheri       Rrx  v. 
the  grandfather  died  in  Xaunton   St.  James's.      Then    J*"^^'"* 
Robert  the  father  died :  and  Robert  the  pauper  was  bound  wTll//,t 
out  an  apprentice,  by  the  parifh  of  Taunton  St.  james:^ 
into  the  parilh  of  Taunton  St.  Mary  Magdalen  ;  and  there 
ierved  his  apprenticeifaip.    And  it  is  ftated,  that  neither 
Robert  the  grandfather,  Robert  the  father,  nor  Robert  the 
fon(theprefent  pauper),  ever  gained  any  other  fettlement 
than   as  aforefaid.  — Dennison,   Ju/tice^  delivered  the 
refplution   of  the  Court.     We  hold,   that  the  cer- 
tificate was  of  no  force  at  the  time  of  the  grandfon's 
being    put    apprentice    in    Taunton  St.  Mary*s\    but 
was  then  totally  at  an  end.     For  in  i<i  long  a  courfe 
.  of  time  as  this  is,  and  after  fuch  a  defertion,  we  will 
conclude  that  there  was  an  end  of  it :   and  it  ought 
to    have    been   given    up  (tf)    to    tlic    parifli    of   ^ft  («)Seethecaft 
James.       It  was,    at   that    time   when    the  order    in  of  Rex  v.  lO^ 
queftion  was  made,  and  under  the  circumftances  of  this  ^^  ^  ^»- 
cafe,  of  no  more  effeft  than  if  it  had  never  been  given.  ame,*p«gc  71V 
It  was  abfotutely  waived  and  deferted  :  and  the  father  pj.  63s. 
and  grandfather  of  this  pauper  could  not  have  gone  to 
St.  Mary*s  again  without  a  new  certificate ;  the  old  one 
being  totally  at  a;i  end.    It  is  a  good  deal  like  tlie  cafe  of 
Uttoxeter  (b)y  where  the    certificate  was  coniidered  as(f)  Antcpj^ 
^un^us  q/ptrh^  and  as  if  it  had  never  at  all  exifted ;  being,  M?  P^»  73l« 
in  that  cafe,  totally  at  an  end,  as  being  fatisfied,  and  ""*l^  ^^^■"** 
having  bad  its  full  and  whole  efFeS,  by  the  removal  of  SudborvT^' 
the  pauperi   (under  an  order  of  jufticcs  indeed)  to  the 
parilh   who  had   given    that    certificate.      Therefore, 
without  entering  into  a  difcuifion   of  the  extent  of 
the  certificate ;  or  how  many  defcents  the  word  •*  family"     * 
^fliall  include ;  or  drawing  the  line  minutely  and  exaftly, 
what  fhall,  or  Ihall  not  be  eftcemed  an  emancipation  of 
a  fon  from  his  father's  family  ;    it  fulfices  here,  that  we 
go  upon  the  particular  circumftances  of  this  cafe,  that 
after  fo  great  a  length  of  tinte,  and  fuch  a  defertion  of  it, 
this  certificate  fhall  be  looked  upon  to  be  at  an  end,  and 
as  if  it  had  never  been  given.     And  if  fo,  then  the  ap- 
prenticefhip  of  Robert  Bagg^  tlic  pauper  removed  by  the 
prefent  order,  will  have  juu  the  fame  efFe£t  as  if  no  fuch 
certificate  had  ever  been  given  at  all,  or  were  any  in- 
gredient at  all  in  the  cafe  ;    that  is.  to  iay,  that  the  ap- 
prentice  is  fettled  in  St.  Mary's.    Confc^uentiy,  the  two 
juftices   were  midaken,   in  (ending  this  mai^  and  his 
family  to  6'/.  James's  ;   and  the  ieffions  did  right  in  dif- 
charging  the  order  of  the  tv/o  j  ufkicos. 

65a  Rex 


73^  or   CERTIFICATES* 

Acertificatfd         g^o.    Hex   V.   FromptoH    Upon  Severn^   Trinity    Tem^ 
}>trfon  hailing    20.  OVc.  ^.  Dc:i7L  417.— Cafe  flates,  That  in  the  vcar 
certifying  pa-     ^75*»  '^^^^  pariln  ot  lyetkervc  granted  a  certificate  to  the 
rifli,  and  re-      parilh  of  Framptoti  upon  Severn^  ackiiowleclgingy6^  A/iz://f 
mained  t!»erc     aiid  Jnn  his  wife  to  be  fettled  in  Tnthcmcy  under  which 
•ightetn  years,  certificate  they  iived  in  Frampton  till  the  latter  end  of 
b^rn^*™   ^753»  <^r  ^iie  beginning  of  1754,  when  they  voluntarily 
there,  during    returned  to  Tvetkemey  and  had  afterwards  a  fon,  named 
that  time, being  Samuely  bom  there.    Job  Minett  the  father  continued  to 
hired  and  forv-  ijvc  irt  Tretheme^  for  leventcen  or  eighteen  years  ;  whcnj, 
*"^fh'"riifi*-d*^^^^"S  ^  relation  in  Frampton  dead,  he  went  by  hirafclt 
^ gains V for-  0^^^  ^^'^^^  being  dead)  to  poffefs  himfclf  of  the  eficSs^ 
tlemrnt  by  fuch  and  remained  thereabout  fix  months ;  when  being  taken 
String  and     .  jH,  he  was,  by  the  parifli  of  Trethemey  recommended  to 
fcrvicc*  Gloucfjitr  Infirntary,  and  tliere  died.       But  before  l)c 

went  to  Frampton^  to  take  poflciTioii  of  his  relation's  cf- 
fefts,  Samuel  the  fon  was  hired  for  a  year  to  Robert  Vbry^ 
in  FramptoTty  and  lived  with  him  for  two  or  three  years. 
On  going  out  of  Virry\  fervicc,  he  was  hired  again  in 
Frampton  to  Richard  Clutterbuck^  and  lived  with  him  for 
two  or  three  years,  and  till  after  his  father  died.  The 
fon  aftferwards  married  and  had  t  chiid>and  his  wife  and 
child  were  the  paupers  who  were  removed  by  the  t!?ro 
juftices.-t— Lord  Mansfield.  The  exad  circumftanccs 
of  tliis  cafe  have  not  occurred  before,  though  the  priii^ 
ciplc  of  defertion,  by  long  difufe,  is  to  be  found  in  that 
of  Taunttn,  But  here  there  was  no  faith  given  by  the 
pariih  of  Frampton  to  the  certificate,  as  to  Samuel^  whom 
they  never  heard  of  till  he  came  tlierc  as  an  emancipated 
pcrfon.  The  cafe  fcems  to  me  much  ftronger  than  that 
of  Taunton, — Willes  and  Ashhurst,  JuJUccs^  of  the 
fame  opinion. — Buller,  Jujlice*  I  am  of  the  fame 
OjMnion.  There  are  no  reafons  uated  for  the  judgment  in 
(a)  Ante,  page  Rexv.  Spot/and {a)^  and  it  does  not  appear,  either  that  the 
607.  pi.  541.  Court  meant  to  contradift,  or  that  the  dccifion  did  cott- 
er) Ante,  fagc  tradift,  the  cafe  of  Rex  v,  Tawiion  {!/). 
734.  pi.  649. 

651.  Rex  V.  KeeJy  Hilary  Termy  22.  Geo,  3.  Cald,  144. 
L^aru!'icav.  ~'i'he  cafe  ftates,  That  Jane  Peaky  the  pauper,  was  bom 
i^'hep.rim"  ^^  ^^^^  parilh  of  Bedwonh^  where  her  father  and  mother 
to  which  fhe  relidcd  under  a  regular  certificate  from  the  parifh  of  Idel: 
was  certificated,  that  fonic  fcw  years  after  flie  was  horn,  her  father  and 
r*fc^Tfov  n^"  '"o^^crdicd  at  Bedvjortb  aforefaid,  where  ihc  remained 
yMM%onng  ^^^^^  ''*^*'*  de^ilh,  till  Ihe  was  aboijt  fevcn  years  of  agf, 
which  fl:e         with  her  brother,  who  was  named  in  the  fald  certificate; 

io  fcvt^ral  times  hirtd  and  fcrvcs  fcr  a  ye?r  ia  the  p^riii  cenifying)  voiuniarlly  leUrM  ngio 
the  fame  houfe  in  the  pariHi  ceitifiratcd  to^  and  to  a  branch  of  the  fame  (an)ily  wifli  wi'uin 
Ihe  had   b:i'or«  lived  under  the  certificate,  doti  nut  (ticreby  vacau  hercc!tifs:a:e. 

and 
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thd  thtfi  voluntarily  went  to  the  faid  parifli  otKeet^  where  &>«  «^* 
ibe  remained  till  (he  was  fourteen  years  of  age  ;  during  Kul. 
which  time  fhe  was  maintained  by  the  faid  parifh  of  Keei, 
ftnd  then  hired  herfelf  for  a  year,  and  ferved  the  faid  year 
and  two  or  three  others  in  the  faid  pariih  of  Keel^  at  the- 
ezpiration  of  which  laft  fervice  fhe  returned  voiuntarih 
to  the  faid  parifh  of  B^dwortb^  to  her  faid  brother's  houut 
at  Bedwarth  aforefaid  ;  and  wils  afterwards  hired  to  one 
Thomas  Parker  of  the  faid  pariih  of  Bedworth  for  a  ycar^  ' 
and  ferved  him  fuch  year  in  the  faid  parifh  of  Bedworth^ 
and  was  then  hired  for  and  ferved  another  year  with  Eufe*^ 
*  Uus  Holmes  in  the  faid  parifh  of  Bedworth :  the  faid  cer* 
tificate  was  produced  m  court,  and  brought  from  the 
parifh-church  of  Bedworth^  where  it  remained  ever  £aco 
It  was  given. — L^rd  Mansfiecd.  The  queftion  is^ 
Whether  the  pauper  returned  to  the  certificated  parifh 
tinder  the  faith  of  the  certificate  ?  And  to  this  point  the 
leafoning  in  the  cafe  of  Frampton  is  material.  It  firikes 
roe  that  ihe  returned  independently  and  asy«/  jurisy  rather 
than  tp  her  old  home  and  parifh,  and  under  the  certifi*- 
catc.— WiLLEs,  Jtiftice.  It  is  the  misfortune  of  thefe 
cafesy  tliat  each  mufl  (land  upon  its  own  circumflances. 
The  enquiry  here  muft  be,  Whether  the  certificate  was 
fundus  officio  ?  The  faA  is,  that  the  pauper  returns,  and 
teturns  voluntarily^  to  the  houfe  in  which  fhe  had  before 
refided  under  the  certificate,  which  ever  fince  had  he* 
longed  and  which  then  belonged  to  her  brother,  who  was 
at  that  time  refident  there  under  the  certificate.  It  cer* 
tainly  was  not  difcharged  as  to  him  ;  and  there  do  not 
appear  to  me  to  be  circumflances  in  the  cafe  fufficient  to 
Warrant  us  in  faying,  that  it  was  fo  with  refpeft  to  the 
pauper* — Lord  Mansfield.  1  am  fatisfied.  The  vo* 
iuntary  return  to  the  houfe  of  her  brother,  who  was  then 
refidept  under  the  certificate,  had  cfcaped  me. — Ash- 
HVJLsr^  Jufiice^  concurring,  Rule  difcharged,  and  both 
orders  af&rmed.-i-JBuLLER,  Jv/tice^  was  abfent. 

65a.  Hex  *v,  St.  Peter  and  St,  Paul  in  Bath^  Trlnitv  Term^  ^^  coftftrec- 
22.  Geo.  3.  Cold.  213. — The  parifhioners  of  the  parifh  of  cton  of  the  ccr- 
&t,  Peter  and  Paul^  in  conjunftion  with  the  parifhioners  tSficatc-aa  is 
of  the  parifh  of  St.  James  in  the  city  of  Bathy  fome  time  "***  retrained 
fince  purchafed  a  piece  of  ground  fituate  in  the  parifh  of  ^j^^^^ll^l'^j™"^ 
Lyncambe  zni  fVidcombe^  and  built  thereon  a  houfe  for  to  ail  cUOes  and 
the  reception  and  maintenance  of  the  poor  of  the  feveral  deCcriptiom  of 
parifhes  of  St.  Peter  and  Paul  and  St.  James  there.    In  ^^e  poor, 
f    September  lafl,  the  pauper,  fyHliam  Nili,  being  impotent 
and  unable  to  work,  was,  together  with  all  tiie  other 
paupers  helonginjj  to  the  laid  pariih  of  5/.  P^ter  and  Pau^ 
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R«i  V.      removed  ffotn  (hat  parifh  to  the  faid  new-ere&ed  hobfe 
St.  Pi.Tm    in  Lyncombe  and  lVidcombe\  where  he  and  the  reft  of  the 
»nd  Sf .  PAULpQQf  of  that  parifh  have  been  ever  (Ince  maintained  at 
in  Batm.     ^i^^  cxpence  ot  the  pariffi  of  Si,  Peter  and  Paul^  and  with- 
out any  charge  to  xht  faid  parifh  of  Lyncombe  and  Wd^ 
combe.  *  1  he  faid  HiJi^  and  all  the  other  paapers,  who 
went  into  the  faid  new-built  Ivoufe,  carried  with  them 
certificates  direded  to  the  faid  parifh  of  Lyncombe  and 
fVidcombe^  ligned  by  the  parifh -ofSccrs  of  St.  Peter  ad 
Pauly  and  allowed  by  two  juftice»  of  tlie  peace  as  the 
ftatute  direds,   acknowledging  the  faid  paupers  to  be 
fettled  inhabitants  of  the  faid  parifh  of  6V.  Peter  and Paulf 
and  which  were  delivered  to  one  of  the  ofBcers  of  the 
parifh  of  Lyncombe  and  ff^idcombe.     Notwitbftanding  the 
certificate  of  the  pauper,  ff'llliam  Hilly  the  parUh-officert 
of  Lyncombe  and  IVtdcombe  obtained  the  order  inqoefiioa 
for  his  removal,  though  he  had  not  been  chargeable  to 
their  parifh.  The  fellions  confirmed  tlie  order,  &c.  being 
of  opinion,  that  tlie  pauper  was  not  tlie  object  of  the 
certificate  aft,  and  confequently  not  protected  by  it*— 
Lo&D  Mansfield.     To  be  fure,  it  was  a  radical  defcA 
in  the  fyflem  of  the  poor  laws,  more  efpecially  in  a  com- 
mercial  and  manufaftuxing  country,  that  the  poor  ihoald 
be  all  confined  to  their  reibedive  parifhes.     jPoHefied  of 
induftry,  vigour,  and  fkill,  a  man  who  could  not  find 
work  at  home,  was  prohibited  from  feeking  it  abroad. 
l*he  Legiflature  endeavoured  to  cure  this  evil  by  intro- 
ducing certificates ;  under  which  the  pauper  is  at  liberty 
lo  go  and  rcfidc  wherever  he  pleafes.    And  the  trueprin* 
cipie  is,  to  extend  this  proteftion  to  the  utmoft  latitude. 
There  Ihould  be  no  clog,  no  reftraint.    But  then  theafi 
did  not  compel  .the  granting  of  them.     The  want  of 
workhoufes  was  hovvever  foon  felt  as  an  inconvenience. 
They  were  not  long  after  introduced  by  the  Legiflature ; 
and,  if  well  regulated,  a  moft  defirable  mode  of  relief  they 
are.    They  fupply  comfort  and  accommodation  for  thoie 
who  cannot  worK,  and  employment  for  thofe  who  can. 
In  many  inflances,  which  have  chanced  to  fiill  within 
my  knowledge,  particularly  on  the  Midland  Circuit,  thej 
have  reduced  the  annual  amount  of  tlie  poor  rates  one 
half.     But  this  benefit  could  not  within  itfelf  be  received 
by  every  feparate  diflrift  ;  for,  where  parifhes  were  fmall 
the  expence  of  the  necefTary  buildings  was  too  heavy  for 
them.  I'his  obflacle  was  forefeen  by  the  Legiflature,  and 
^  provided  againft  accordingly.     Though  fingle  panfhei 

could  only  contraft  for  thefe  buildings  within  their  own 
limits,  yet,  where  two  unite,  jno  reftridions  were  im- 
pofedi  the  power  is  general     It  is  obvious,  that  die 
♦  work* 
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work-houfe  of  a  fihgle  parifh  muft  be  moft  conveniently      Rex  v. 
fituated  in  that  parifh.     Upon  a  fimilar  principle,  where  ^'^'  Pbter 
many  pariftes  were  jointly  concefne4,  the  Lcgiflaturc  did  *'^?  B^'/t"*^ 
not  require  that  the  building  (hould  be  raifed  in  either  of 
the  confederate  parifhesj    becaufe,  in  fuch  cafe,  a  fpot 
might  be  found  in  fomc  other  parilh  more  centrical,  and 
better  accommodated  to  their  general  convenience,  than 
any  part  of  their  united  diftrift.   The  aft  therefore  autho- 
rilcs  the  purchafe  any-wnere :  and  when  once  the  joint 

1>iirchafe  is  made,  wherever  it  be,  it  becomes  a  part  of  the 
ocal  fyftem  of  each  contracting  parifli ;  and  if  the  poor 
will  not  go  there,  they  are  not  intitled  to  relief.     The 
lame  narrow  fpirit  that  has  impeded  the  progrefs  of  this 
beneficial  plan,  now  ftarts  up  again  to  limit  this  power, 
and  almoft  to  overthrow  the  aft  itfelf ;  which  was  calcu- 
lated ultimately  to  reduce  expence,  as  well  as  promote  in- 
duftry  and  encourage  manufefturcs,  by  employing  all  the 
poor  under  the  eye  of  one  mailer.    But  the  objeAion  is 
not  warranted  by  the  certificate  aft.     Whatever  might 
be  the  leading  motive  in  paffing  that  aft,  that  ftatute  au- 
thorifes  the  whole  body  of  the  poor,  of  whatever  deno- 
mination and  with  whatever  objcft,  to  leave  their  own 
and  remove  into  any  other  pariih,    provided  they  can 
obtain  the  proteftion  of  a  certificate.    Contrary  to  the 
fphritand  policy  of  the  aft,  and  not  obliged  by  the  letter, 
the  Court  will  not  make  an  exception'  of  a  cafe  which 
the  aft  itfelf  has  not  excepted.     The  true  policy  is  cer- 
tainly to  enlarge  and  not  to  natrow  the  diftrift  within 
which  the  poor  are  to  be  maintained.    As  to  the  objec- 
tion of  its  Deing  an  injury  to  property,  the  introduftion 
of  a  numerous  inhabitancy,  by  increafing  the  confump- 
tion  of  provifions,  muft  unavoidably  add  to  the  value  of 
that  land,  the  produce  of  which  is  by  fuch  a  demand 
confumed.     As  to  the  poflibility  of  a  few  illegitimate 
ehildren  acquiring  by  birth  a  fettlement  in  the  parifh 
within  which  the  workhoufe  ftands,  it  is  impoflible  to 
forefee  every  inconvenience  ;  imd  all  that  can  be  faid  is, 
that  iie  minimis  non  curat  /?*-.— Buller,  Ifuftice,     As  to 
the  laft  difficulty  raifed,  1  doubt  whether  the  poor-houfe, 
fo  occupied  and  become  in  this  manner  the  perpetual  pro- 
perty or  the  united  parifhes,  is  not  to  this  purpofe  rather 
to  be  confidered  as  part  of  thofe  parifhes  to  which  it  fo 
belongs,  than  of  the  pari(h  in  which  it  is  locally  fituated ; 
upon  the  fame  principle  as  that  of  many  refolutions  in 
the  cafe  of  fuch  children  born  in  gaols.— Willes,  and 
AsHHURST,  Jujiices^  concurred. 
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The  pauper  ^53.    Rex  Vi  FiruUrn^  Eajler  Tenrii  24.  Gio.  ^.   EUt^ 

having  rented  tor's  MSS, — Tlic  paupor  ff^iiliam  Newhom^  being  fct- 
*^d  *fi(iBd*  ^^^  *^  Finderyty  at  Lady^day  tjiz^  took  two  acres  two 
month,  obtains  roo<is  and  two  perches  of  land  there,  for  a  year,  at  the 
a  certificate  rent  of  twenty  fhillings  an  acfe  ;  and  at  Old  Mttf^def 
from  his  former  following  took  a  tenement  at  Melbourne^  at  the  ytarif 
pariih :  he  af-   ^^^^  ^f  {gyen  pounds  ten  (liillings,  amounting  togecfatr 

days  I  he  gains  ^^y  "C  went  to  relide  on  the  tenement  at  Aiemurm\ 

a  fetdement  in  and  on  the  14th  of  June  following  the  chorch wardens 

the  fccond  pa-   j^^]  oYcrfecrs  of  FiftderH,  at  tlie  requeft  of  the  pauper^ 

?h^Uwn''"thc   gr^"^^^  ^^'^^  a  certificate  acknowledging  hiffi,  biswafe, 

loi.  a-ycar  was  ^ind  children,  to  be  legally  fettled  in  Fiuderny  which  ccr- 

not  after  'he     tificatc  was  dulv  allowed  by  two  jufticcs,  and  delivered 

ccriificaic.        to  the  parifh-officers  of  Mclbourm.     The  pauper  conti« 

nued  to  occupy  all  the  premifes  until  the  Michaelmas 

following,  but  there  was  no  fre(h  taking  after  the  gntnt' 

ing  of  the  certificate.     The  pauper  was  removed  to  Fm" 

der>h  And,  on  appeal,  the  fellions  confirmed  the  order, 

ftating  tlie  above  cafe.— Ma.  BeaKcroft   and  Ma. 

Balguy  ihewcd  caufe.  I'hey  faid>  the  pauper  had  come 

to  Melbourne  under  a  certificate,  and  that  certificate  coxdd 

be  got  rid  of  only  by  a  fubfequent  aft,  whiich  a£l  muft 

be  a  taking  of  ten  pounds  a-year.    In  this  cafe  it  wtf 

fuilicient  to  fay,  that  tliere  was  no  taking  fubfequent  to 

the  certificate.     The  ftatute  9.  &  10.  WtlL  3.'  c»  11.  is 

exprefs,  that  the  certificated  perfon  muft  take  a  leaie  of 

ten  pounds  a-year,  which  is  the  more  remarkable,  as  the 

ilatutc  13*  &   14.  Car.  2.  c.  12.  which  authorizes  the 

removal  of  perfons  from  tenements  under  ten  pounds 

a-year,   ufes  the  words  *'  coming  to  fettle  ;"  lb  that 

greater  ftriftncfs  was   intended  in  the  cafe  of  perfons 

living  under  certificates.     Befides,  the  principle  of  the 

ftatute  was  the  ability  to  take  a  farm  of  fuch  a  value, 

and  the  ability  muft  neceffarily  relate  to  the  time  of  lbs 

coritraft :  a  taking  ten  years  before  wots  Id  be  no  proof  of 

ability  nOw;  and  it  was  impofiible  to  draw  any  line,  if 

the  words  of  the  ftatute  were  departed  from.    As  to  the 

authority  of  a  certificate,  they  cited  the  cafe  of  Hmutw 

(«)  Ame,        V,  St.  MarfJtce  {a)io  fhe^  that  it  was  conclufive  againJ 

p.^H.  pi.63«'thecertifymgparIftiastoalltlicworld(3),  Itwaspoffibif 

that  in  this  cafe  the  pauper  did  not  Want  a  certificate; 

cifc^f  AH  ^^*  ^"^  ^*^  ^^  "°  ^^^^  ^^^^"  conjeaure,  for  the  renting 
Saints  v.  St.  flight  be  fraudulent,  and  the  certificate  prevented  thi 
Giles',  i.Saik.parifh  oi  Melbourne  from  making  the  enquiry.  But 
530.  where  it  whetlier  true  or  falfe,  the  certificate  was  conduuTe,aod 
hdetcrmin|^^^j^^^  ^^  ^  difptited  by  Findern.  There  arc  feveral  cafes 
Lnciad«\h?"  wherc  a  woman  certificated  as  a  wife  was  proved  not  to 

parifli  giving  it  only  againfl  the  pariih  to  which  it  is  giTcn*   . 
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fce  fd  ;  but  the  Court  Jield>  that  the  parifh  was  eftopped,      Rex  v. 
and  fhould  have  enquired  before  they  granted  the  certi-    Fiwde«w. 
ficate  (tf ).     As  to  any  Jurdfhips  in  this  particular  cafe, 
tfaey  faid,  it  was  of  much  more  confequence  that  gc- vJhicc  Wal'^' 
neral  rules  ihould  be  adhered  to.— Mr.  Bow^r,  f^rtfri7,tham,  »tra.i86. 
laid,  it  was  not  true  that  the  pauper  came  into  the  parithRcx  v.  Head- 
of  Afetbcurne  under  a  certificate.     He  was  ah*eady  there,  *^*^"'  •"'*» 
refiding  upon  his  own  eftatc,  and  irremoveable.    He  had^^'**  P*'*3S^ 
an  inchoate  right  to  a  fcttJement,  which  he  might  perfeft 
by  refidence.     The  certificate  was  true  at  the  time  it  was 
granted,  for  the  pauper  was  then  fettled  at  Findem ;  but 
as  foon  as  hp  completed  his  refidence  of  forty  days,  he 
became  fettled  at  Melbourne,     There  could  be  no  doubt 
but  on  a  fairconftru£^ion  of  the  ftatute  his  ''continuing 
'*  to  bold'*  was,  in  this  cafe,  equivalent  to  "  taking."-— 
The  Court  took  time  to  coniiderof  this  cafe,  and  fomc 
daysafterMit.JusTicEWiLLEs(^)dclivered  their  opinion  (*)  Loio 
9S  follows :    The  pauper  in  this  cafe  had  no  occanon  for  Mansfiilp 
a  certificate.     He  was   irremoveable,  but  had  not  yet  ^®'"8  ***^^^ 
gained  a  fettlement.   It  is  not  dated,  that  the  parifh  knew 
^e  had  no  occafion  for  a  certificate.    The  ftatute  does 
not  fay  that  the  taking  Qiould  be  before  or  after.     The 
principle'  it  goes  on  is  ability  to  take,  which  this  pau^ 
per  certainly  had.    We  are  all  of  opinion,  that  he  gained 
a  fettlement  at  Melbourne  nptyvithftanding  the  certificate, 
v*-«Order  (juafho4« 

654.  Rex  Vf  BirJbamt  Hilary  Terniy   25.  Geo,  3*    Edi-  a  certificate  is 
tor's  MSS^-^George  Earwlcker  and  his  wife  were  re-  difcharged  by 
moved  from  fValburton  to  Birdkam^  and  the  feffions  con-  •"  ^^  ^  '^ 
firmed  the  order,  and  ftated  the  following  cafe:  7^*«rXariJhto 
Earwickery  father  of  the  pauper,  about  thirty  years  ago  the  certifying 
went   by  certificate    from  Blrdham  to   Walburton^  and  pariOi ;  and  a 
under  thi«  certificate  the  pauper  was  born  in  fValburton.  ^^^  certificat* 
After  refiding  two  or  three  years  in  JValburton,  the  father.f^J**'^.^*^ 
voluntarily  removed  with  his  family  to  Arundel^  where  c»iar^i"uic  old 
f  under  a  ffefh  certificate  from  Birdham)  he  refided  about  certificate. 
nve  years.  He  then  voluntarily  removed  with  his  family  g^  j^^  ^^^ 
to  St.  Andrew  in  Chicheftery  and  refided  there  (under  ast.  Peter'a,  * 
firelh  certificate  from  Birdham)  about  ten  years.   From  Derby, 
thence  he  voluntarily  removed  with  his  family  to  theP**^-  i»r743» 
paridi  oiAll  Saint Sy  otherwife  Pallanu  in  the  fame  city,  P^  ^S^* 
and  there  lived  about  fix  months  (under  another  certi- 
ficate from  Birdham)  ;  when  falling  into  difirefs,  and  ap- 
plying for  relief,  the  pariih-pfficers  obtained  an  order  of 
two  juftices  for  the  city  for  the  removal  of  "John  Earr 
wicker  the  father,  his  wife,  and  five  children,  from  All 
faints  to  Birdham  (the  faid  Jebn  Earwkker  then  havirigf 
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Rix  9i      only  five  children)  ;  but  George^  the  pauper,  being  then 
Bi&DNAM.    employed  by  one  Mitun  to  look  after  horfes  as  a  ftablc* 
boy  in  St.  Andrew  aforefaid,  the  adjoining  parifh  to  AU 
Saints^  he  was  not  removed  with  his  father ;  but  about 
two  or  three  days  after  he  went  to  his  father  at  Birdbam^ 
and  lived  with  him  about  fix  months  as  part  of  his  fa- 
mily.   Being  then  iixteeh  years  pf  age,  he  put  himfelf 
apprentice,  bv  indentures  legally  executed  and  ftampd, 
to  Edward  Norgee^  of  fFalhurton^  cordwainer,  for  three 
years,  the  greater  part  of  which  time,  and  particularly 
the  two  laft  months  thereof,  he  ferved  with  his  mailer 
in  JValburton. — Mr.  Mingay,  in  fupport  of  the  orders, 
contended,  that  the  original  certificate  from  Birdbam  to 
Walburton  was  ftill  in  force  as  to  the  father  and  «11  hit 
family,  or  at  lead  as  to  this  fon  the  pauper :  it  rauft  be 
Ihewn  on  the  other  fide,  either  that  the  certificate  was 
defertcd,  or  that  it  was  difchargedl     The  cafe  of  Rtx 
{m)  Ante,        ^.  Taunton  St.  Mary  (a),  which  was  the  leading  cafe  a 
f •734*  V^M^'  to  the  defertion  ot  a  certificate,  went  on  many  parti- 
cular circumftanccs  which  do  not  occur  here.    The  time 
in  this  cafe  is  much  le{s,  and  the  father  never  returned 
at  all  to  Birdbam^  after  the  granting  of  the  certificate  to 
IValburtony  until  he  was  removed  from  AU  Saints.   A  cer- 
tificate removed  upon  is  certainly  at  an  end,  but  there  is 
no  cafe  \yhich  fays  the  granting  of  a  frelh  certificate  to  a 
different  parifli  fhali  be  a  difcharge  of  the  old  certificate. 
There  is  no  reafon  why  twenty  certificates  to  different 
parifhes  fhould  not  fubuft  at  the  fame  time  ;  for,  Whit 
IS  a  certificate  hut  an  acknowledgment  ?     As  to  the  re- 
moval from  All  Saints^  the  pauper  was  not  the  objed  of 
that  order;  he  was  not  removed  by  it,  nor  could  he, 
for  he  was  not  aAually  chargeable.    There  was  no  ex* 
prefs  decifion,  that  the  certificate  was  not  difcbarged  as 
to  him  by  the  removal  of  the  father  ;  but  Mr-  Justice 
{h)  Ante,  pafe  Aston,  in  the  cafe  of  Rex  v.  Framlingbam{b)^  inclined 
7x5.  pi.  643.   to  think  that  it  was  difcharged«only  as  to  thofe  perfons 
of  the  family  who  aiked  relief,  and  that  it  remamed  in 
force  as  to  the  refl. — Mr.  Bearcroft,  Mr.  Hurst, 
and  Mr.  Steel,  contra.    Here  is  the  flrongeft  evidence 
of  defertion  ;  for,  befides  the  length  of  time,  thirty  yean, 
there  ^re  feveral  removals  in  fad,  follow^  by  a  removal 
in  law.    Secondly,  A  new  certificate  difcharges  the 
old  certificate.    There  is,  indeed,  no  exprefs  decifion  on 
the  point,  but  a  certificate  is  an  acknowledgment  to  a 
particular  parifh,;ind  when  a  new  one  is  granted  the  old 
one  is  gone,  becaufe  no  longer  neceilary.  But,  Thirdly, 
The  order  of  rempval  from  All  Saints  is  decifive,  if  the 
0t|xer  points  were  doubtful.    An  ord^r  of  removal  from 

the 
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thb  fame  place  diftharges  a  certificate ;  it  is  fu7t£fus  officio ;       Riz  v. 
that  is  decided  in  the  cafe  of.  Rex  v.  Sudbury^a)^  and  is    Budmam. 
admitted  by  Mr.  I^ingay.     A  removal  from  a  third  (a)  Ante,pagt 
place  has  the  fame  effe£t,  becaufe  any  order  of  removal  733*  vV^M^* 
renders  the  certificate  unnecefTary,  there  being  then  an 
adjudication  on  record  concerning  the  fettlement  at  a 
time  fubfeqiient  to  the  certificate.     The  pauper  is  ex- 
preialy  included  in  this  order,  and  removed  by  it ;  for  it 
16  for  all  the  five  children,  and  his  going  a  few  days  after 
the  reft  makes  no  difFercnce  ;  but  if  he  were  not  named 
in  it,  the  removal  of  the  father  would  difchargc  the  cer- 
tificate as  to  him.     He  is  not  named  in  the,  certificate, 
being  born  after  it  was  granted.   He  is  included,  by  ope- 
ration  of  law,  as  part  of  his  father's  family ;  he  goes  to 
Jll  Saints  2S  part  of  his  family ;  and  returns  as  part  of 
it  to  Birdham. — Lord  Mansfield.  I  think  the  original 
certificate  granted  thirty  years  ago  was  difcharged  by  the 
fubfequent  certificate ;  and  if  not,  it  was  certainly  dif- 
charged by  the  order  of  removal. — Orders  quafhed. 

655.  Rex  V.  St.  Peter  in  Derby-,  Eafier  Term^  26.  Geo.  3.  A  fccond  ccrtu 
X.  T^erm  Rep.  ai8, — Two  juftices  made  an  order  for  the  ficate  to  a  pau« 
removal  ot  Benjamin  Pratt^  Mary  his  wife,  and  their  four  pcrdifcharget 
children,  from  thcparilh  of  St.  Peter  in  the  borough  of  ">;;[^^ 
Derby  ^  to  the  parilh  oiChaddefden  in  the  county  of  Derby  ;  fame  pariih. 
and  the  feffions,  on  appeal,  quafhed  that  order,  and  ftated 
the  following  cafe  for  tlic  opinion  of  the  court  of  king's 
bench :  Benjamin  Pratt^  the  pauper,  on  the  5th  of  No-  see  a  MSS,  re- 
member  1 751,  was  bound  apprentice  for  feven  years  to  po'*  «»<"  *.« 
yofeplf  Finn,  in  the  pairiQi  of  y///  Sai*ns  in  Derby,  to  which  *'  ^^^^^ 
place  Pinn  had  a  certificate  from  the  parjfli  of  Smalley.  ^\^''''^^' 
The  pauper  ferved  his  mafter  in  y4Ji  Saints  about  five  years 
and  an  half;  and  the  mafter,  with  his  family,  at  Lady^ 


day  1757  removed  to  Chaidefden^  where  he  refided  till  the 
14th  01  January  I7<8,  when  Smalley  granted  Pinn  a  cer- 
tificate.    Between  Lady  day  1757  and  the  14th  of  Ja- 


nuary 1758  the  pauper  ferved  his  mafter  upwards  of  forty 
days  iti  Cbaddefden.  Pinn^  the  mafter,  never  returned  to 
Ml  Saints^  but  continued  at  Chaddejden  under  the  certi- 
ficate. The  pauper  returned  to  :^ll  Saints  iti  the  fpm- 
xncr  1758,  and  ferved  his  mafter  there  upwards  of  forty 
days  zttcr  Smalley  h^d  granted  the  certificate  to  Ckaddejden* 
The  feiiions  were  of  opinion,  that  the  pauper  gained  a 
fettlement  by  fucb  laft  fcrvice  in  All  Saints.  The  only 
queftion  was,  Whether  the  fecond  certific^ite  to  the  pa- 
rilh of  Chaddefden  difcharged  the  former  one  to  the  pa- 
rilh oi  Jll  Saints^  they  having  both  been  given  by  the  pa- 
rilh of  Smalley? — Th£  Court,  being  of  opinion  that 

B  b  b  4  this 
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thii  qucftlon  yru  determined  by  the  cafe  of  fit  JEoy 
(n)  Ante,  |iafe  t;.  The  Inhabitants  of  Birdham  (4?),  difcharged  the  rukt 
741.  pL  654.    without  hearing  any  argument 

If  a  pariA  5^5^    ^^^  ^,^  ffarblington^  Eqfier  Term^   26.  Cia^  3. 

li^f  jM^rti.  ^»  ^''^  -^^^  ^^' — ^^^  juJHces  removed  bv  an  orda 
ficate,  it  it  in-  J^^^'^  Bridger^  jtnn  his  wife,  and  their  fix  children,  from 
«umbent  on      the  parjlh  of  Hovant  in  the  county  of  Scutba^ttnj  to 
them  to  (hew    the  pari(h  of  tVarblington  in  the  (aid  coupty.    The  fcf- 
^Tw^  inTf    ^^"^'  °^  appeal,  confirmed  the  faid  order,  and  ftjttcd  die 
I^^  iherwf 5  following  cMc :    ;fi//i4«  BriV^/r,  fether  pf  the  "p^^upcr 
for  the  Court    John  Bridger^  about  the  year  1736  came  into  tlie  panfli 
will  not  pre,    pf  ffavant  with  a  certificate  from  the  parifli  oJF  tVar^ 
^V^  '^"^  ***^''  *%/«»,  acknowlc<!^ng  him  and  his  family  to  be  fettled 
oSSr      ^^  ^?  ^^'^  P*"^  ^^  WurbUngton.    On  the  ^th  of  &<v 
^0^^  17489  John  Moody ^  Efq.  the  lord  of  the  manor  of 
Movant^  at  a  court*baron  held  for  the  faid  manor,  by 
copy  of  court-roll  granted  to  the  faid  WilHam  Bridgtr^ 
and  bis  heirs,  one  parcel  of  tli^  wafte  ground  called  the 
Gravel  Pity  lying  and  being  %t  the  north  fide  of  the  eaft 
town  end  of  Movant^  which  faid  parcel  of  ground  was 
parcel  of  the  faid  manor  and  ^thih  the  parifh  of  Havant, 
and  which  did  not  appear  to  this  court  ever  to  hare  been 
granted  by  copy  ot  court-roll  before  the  faid  20th  of 
D£Iober  1 748.     The  faid  IViUiam  Bridget^  by  virtue  of 
the  faid  grant,  entered  on  the  faid  parcel  of  ground,  and 
built  a  houfe  thereon,  and  lived  therein  for  feyeralycan 
after  as  the  owner  thereof.    On  the  12th  of  Ntvmbm 
17519  be  borrowed  o(  Mary  Roper  ^t  fum  of  soo}.  and 
for  fecuring  the  (ame,  at  a  court*b^on  held  on  that  day 
for  the  faid  manor,  Surrendered  the  fame  premifes  into 
the  hands  of  the  lord,  as  by  the  faid  furrender  appears. 
The  faid  furrender  was,  on  the  4th  of  Off ober  i752,pr&- 
fented  in  due  manner  at  another  court,  as  appears  by  the 
prefentment  tliereof.    On  tiie  24th  of  Offoter  X754,  the 
laid  Mary  Roper  was,  in  purfuance  of  the  faid  fufrender, 
and  in  confeauence  of  uie  mortg^e^money  not  being 

5 aid,  admittea  to  the  fame  premiies.  On  the  13th  of 
^um  1763,  (he  fold  her  intereft  to  Joi&if  f/tfinmetn^,  who 
was  thereupon  admitted ;  and  after  the  death  of  the  ^ 
lyUliam  Bridger^  his  heir  at  law  fold  his  equity  of  re- 
demption to  the  faid  John  Hammond  for  20I.  1 7s.  and 
iurrendered  the  fame  accordingly;  and  the  faid  Jebn 
Hammond  was  admitted.  That  it  appeared  to  this  cpiiTt» 
that  for  many  yean  before  the  death  of  the  faid  Join 
Moody^  who  died  in  the  year  1764,  the  faid  y«fai  Jdo^iy 
was  ufed  to  grant  parcels  of  the  waile  of  die  faid  manor 
for  fmall  pecuniary  confiderations  \  and  that  4  Mr.  JVinv* 

"     bmi, 
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hnuff  wbo  was  called*  as  a  witnefs  on  the  part  oF  the      ^'x  *• 
appellants,  to  produce  the  court-rolls  of  the  manor  of  WA»Bi.iti«T 
Jtiavanty  of  which  manor  he  is  ileward,  never  knew  tlic       ^*"' 
faid  John  Moody  to  make  any  fuch  grant  without  a  pe- 
cuniary confideration.    And  it  further  appeared  to  this 
court,  that  the  faid  Mr,  Newland  for  fome  years  before, 
^nd  till  the  years  1743  or  17449  was  clerk  to  the  faid 
John  M^odj  (who  was  an  attorney) ;  and  that  the  fai4 
Mr.  Newlandy  in  1763,  became  iteward  to  the  faid  Jolm 
M^pdy  for  the  faid  manor  of  Havant^  and  continued  fo 
to  be  till  the  faid  John  Moody^s  death :  that  the  value  of 
the  faid  piece  of  ground  at  the  time  of  the  faid  grant 
did  not  exceed  thirty  or  forty  (hillings  :  that  at  the  timo 
of  the  faid  grant,  the  faid  fViltiam  Bridgtr  w^is  a  very 
poor  and  indigent  man,  living  in  the  faid  parilh  of  Ha^ 
vant.  And  it  alfo  appeared  to  the  court,  by  the  infpediou 
of  the  court-ibooks  of  the  faid  manor,  that  it  is  not  cuf* 
tomary  to  exprefs,  in  the  furrenders  or  adi^iiffions  of  anj, 
tenant  of  the  manor  therein,  the  confideration  for  grant-* 
ing  the  fame ;  and  no  evidence  whatever  was  given,  whe- 
ther any  pecuniary  confideration  was  given  for  the  faid 
grant,  or  whether  the  faid  grant  was  voluntary,  anil 
without  a  pecuniary  confideration.    It  was  agreed  by 
the  counfel  for  the  appellants  and  refpondents,  that  on 
the  argument  of  this  cafe  in  the  court  of  king*s  bench, 
copies  of  the  feveral  grants,  furrenders,  and  admiffions, 
containing  alfo  the  entries  on  the  margin  of  the  feveral 
court-books,  and  oppofite  to  fuch  grants,  furrenders, 
find  admiffions,  Ihould  be  produced.    In  confe<]uence  of 
the  above  agreement,  feveral  copies  of  the  court-roll  were 
now  read  in  court;  by  one  ot  which  it  appeared,  that 
H^tlUam  Bridgtr  was  admitted  in  the  year  1 748,  on  the 
lord's  grant,  to  one  parcel  of  land  called  the  GravtUiand^ 
und  in  the  copy  of  his  admiffion  were'  th^fe  words,  **Jut€ 
^^  one  Jhillingt  beriot  one  Jhilling^  quit^tnt  one  Jhilling'^^ 
#nd  in  the  margin  of  all  the  copies  was  inferted,  ^^  fine. 
♦*  one  JhiUin^.^^'^yiiiA.u^  Juftice.    Great  latitude  has 
been  taken  in  arguing  this  queftion,  though  it,  lies  in  a 
yery  narrow  compafs  ;  for  it  is^nerely  this.  Whether  by 
fny  diin^  that  has  happened  the  pariih  of  ff^arbiingim 
can  get  nd  of  this  certmcate  ?    If  not,  it  ftill  continues 
in  force.    Then  the  queftion  is,  Whether  this  grant,  fo 
inade  by  the  lord  of  tlie  manor  to  the  pauper's  ^ther, 
was  a  voluntary  grant,  or  was  made  for  a  valuable  con-' 
^deration?      Notwitbftanding  what  has  been  faid,   I 
think  the  proof  lies  on  the  appellants  to  (hew  that  this 
was  a  voluntary  ^nt.    The  parifh  who  granted  mutf 
ret  rid  of  the  certificate ;  apd  if  tliat  can  only  be  done 
^ by 
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Riz  V.      by  prefunlptiony  it  muft  ftand  good,  for  we  cannot  prt* 
WAtBi.ivc-  fume  oneway  or  the  other.     But  fuppoiing  the  Court 
▼^^*  could  prefume  either  way,  it  would  b(  that  this  was  a 

purchafe.    The  cafe  ftates  a  grant  by  the  lord  of  the 
manor,  of  a  fmall  parcel  of  wafte :    however  fmall  tlie 
confideration  might  be,  1  fhould  ftiil  hold  it  a  purchafe, 
for  the  fmallnefs  of  the  coniideration  is  immaterial* 
From  all  the  fads  dated  in  this  cafe,  it  appears  that  this 
grant  was  made  for  a  fmall  pecuniary  coniideration » 
then  it  is  not  a  voluntary  grant,  and  it  being  a  pur- 
'  chafe;  under  30I.  it  does  not  give  a  fettlement  fince  the 
Ante, pact  4s3.  ftatute  of  9*  Geo.  i.  c.  7.  Suppoiing  it  to  be  true,  as  con- 
f^  55^  tended,  that  the  fine  is  a  fee  for  alienation,  at  all  evenu 

that  is  no  anfwer  to  the  beriot  and  rent  referved,  for  if 
a  perfon  meant  to  make  a  free  gift,  he  would  not  referve 
a  beriot  or  rent ;  but  both  are  hei-e  referved.  Another 
point  has  been  made  on  tlie  validity  of  this  grant,  be- 
caufe  it  is  faid  that  the  land  was  not  demifed  by  copy 
before  ;_biit  it  is  not  exprefsly  fbted,  that  the  land  was 
not  fo  granted  before  that  time,  and  the  feffions  have 
ibted  tliat  this  grant  by  copy  was  made  fo  long  2^0  as 
the  year  1748,  under  which  the  grantee  enteral,  and 
built  a  houfe,  and  fpent  lool.  At  all  events  the  ob* 
jedion  is  got  rid  of,  bjr  faying,  that  however  defe&ive 
luch  a  grant  might  originally  have  been,  yet  as  there  has 
.been  fo  long  a  poli^ffion  under  it,  that  is  a  flrong  pre- 
fumption  that  it  was  good. — Ash  hurst,  Ju/tice.  if  it 
were  neceflary  to  give  any  opinion  upon  the  point.  Whe- 
ther, fuppofing  this  to  DC  a  voluntary  grant,  the  party 
would  gain  a  fettlement  ?  I  fliould  havc^wilhed  the  matter 
to  have  undergone  further  difcuffion.  It  feems  extra^^ 
ordinarv,  that  in  the  teeth  of  an  a£t  of  parliament  this 
matter  mould  have  been  taken  for  granted.  Nothing  can 
be  flronger  than  the  words  of  the  certificate  a£t,  which 
fays,  '*  Whereas  fome  doubts  have  arifen  upon  the  con- 
Ante,  page  698.  *'  flruSion  of  the  faid  a&"  (meaning  the  8.  Ac  9.  fViU.  3. 
fK  6i2.  c.  30.),  *^  by  what  afts  any  perfon  coming  to  inhabit  or 

<*  refide  within  any  parifli,  by  virtue  of  any  certificate, 
«*  may  procure  a  legal-  fettlement  in  fuch  parilh,  &c. 
**^  Be  it  enaAcd,  &c.  That  no  perfon  or  perfons  what- 
**  foever,  who  fliall  come  into  any  ]>arim  by  any  fuch 
*^  certificate  as  aforefaid,  fhall  be  adjudged  oy  any  aft 
'*  whatfoever  to  have  procured  a  legal  fettlement  in  fuch 
*^  parifh,  unlefs  he  or  they  ihall  really  and  hondfidi  take 
'*  a  leafe  of  a  tenement  of^the  value  of  lol.  or  mail  exe- 
^*  cute  fome  annual  office  in  fuch  parifh,  being  legally 
^'  placed  in  fuch  office."  It  i&  lingular  that  a  praftice 
fhould  have  prevailed  in  oppofition  to  this  aft  ot  parlia- 

ment| 
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in^nt,  \?hcn  the  words  are  fo  ftrong;  But  we  arc  not  J^"  •-« 
under  the  ncceffity  of  deciding  tliat  point}  for  a  ceiti-.  Wii««i,i»«-. 
ficate  being  once  given,  it  is  neceflary  for  the  parifh  who  ^^"^ 
wifli  to  get  rid  of  it  to  fliew  fome  matter  in  difchargt 
tliereof.  They  ought  then  to  have  ihewn  that  this  wai 
a  voluntary  grant,  and  it  did  not  lie  upon  the  other  fiJe 
to  have  proved  thaf  this  was  a  grant  for  a  valuable  con- 
fideratton  :  whoever  wants  to  fet  aiide  that  which  hat 
once  exifted,  muft  Ihew  fomething  which  deilroys  it. 
But  how  does  this  cafe  ftand  ?  Suppofing  it  was  i>eccf- 
iary  to  have  been  proved  on  the  part  of  the  refpoinleiits, 
1  think  there  does  appear  fufiicient  in  this  cale  to  (hew 
that  it  was  a  purchafe.  A  purchafe  is  the  acquifition  of 
fometliing  for  an  equivalent.  It  is  a  quid  pro  quo.  If 
there  is  a  valuable  confideration,  it  is  a  purchafe  in  the 
legal  fenfe  ;  and  it  makes  no  difFerence  whether  it  comes 
in  the  form  of  a  prefent  payment,  or  in  any  other  way. 
Here  there  appears  to  be  a  quid  pro  quo^  from  the  ftate  of 
the  cafe,  and  from  the  entries  in  the  lord's  court,  wbicli 
have  been  read :  for  there  was  a  fine  paid  upon  ad- 
million,  and  there  was  a  valuable  refervation  of  a  heriot 
;ind  rent,  and  that  is  a  fufiicient  foundation  for  a  pur- 
chafe; and  there  having  been  a  coniideration,  it  cannot 
be  called  a  voluntary  gift* — Buller,  Jvftice.  I  refervc 
to  myfelf  the  confideration  of  the  queftion.  What  effed  i 
voluntary  gift  would  have  on  a  certiiicate-perfon  as  to 
the  giving  of  a.  fettlement  ?  I  agree  that  under  the  aft 
of  the  9.  Geo.  i.  c.  7.  the  word  ^^  purchafe*'  has  not  the 
iame  exteniive  fenfe  as  is  generally  annexed  to  it.  But  no 
cafe  has  been  cited  at  the  bar,  where  a  certificate  has  . 
been  difcharged  by  a  voluntary  gift.  I  am  aware  of  the 
cafe  of  Re^f  v.  Ingleton  («),  but  that  was  not  argued  ;  it  t«)  Ante,|i*( 
was  given  up  under  the  idea  that  it  was  governed  by  Rex  ^^'^'  P**^°^ 
V*  Marwood{b)^  which  was  not  the  cafe  of  a  certificated  {h)  Ance. 
man.  But  the  prefent  cafe  is  very  cle'ar.  The  firft  63»f  P^  s*»- 
queftion  is.  On  whom  the  onus  probandi  lies  i  It  has 
been  faid  here,  that  it  was  the  duty  of  the  refpondents 
to  n^ke  out  their  cafe ;  but  I  think  it  was  incumbent  on 
^e  appellants  to  have  fatisficd  the  feflions  that  this  was 
a  voluntary  grant,  and  they  not  having  done  fo,  cannot 
now  impeach  the  order ;  for  if  it  does  not  appear  on  the 
face  of  it  to  be  wrong,  the  Court  muft  take  for  granted  that 
it  is  right.  Then  can  the  appellants  fay,  that  the  order 
of  feflions,  on  the  fjice  of  it,  is  wrong  ?  If  not,  we  muft 
confirm  it.  This  cafe  is  not  altogether  fo  corredly  ftated 
as  it  ought  to  have  been.  It  is  the  duty  of  the  feffions 
to  find  all  the  fa£ls,  and  not  leave  it  to  us  to  inter 
them  from  the  evidence*    They  ought  to  have  ftated, 

wbetheif 
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K9X  9i      nrhcthcr  this  was  ^  gift,  or  a  purchaft;.    However,  that 

Wabblxmo*  would  only  be  a  reafon  for  fending  the  cafe  back  to  thciu 

^^***'  to  be  re-itated>  and  we  already  fee  enough  to  convince 

ps  of  what  their  opinion  was  ;  for  they  have  found 

that  the  certificate  ftill  remains,  by  confirming  the  oriT 

ginal  order;    and  they  have  ftated  many  faas,  frum 

^    whence,  if  I  were  at  liberty  fo  to  do,  I  ihould  draw  the 

fame  concluiion  tl^a^  they  hav^  done. — Bol^  orders  af^ 

firmed  {a) , 

Iff  pawptr  quit  6|f.  Rix  V*  NrtvingUfi^  Trinity  T^rm^  26*  Geo.  3, 
tite  pariOi  t*  |.  Term  Rep.  354.— -^«^»  Smalls  Mary  his  wife,  and  their 
vhich  the  ccr-  five  children,  were  removed  by  an  order  of  two  jpftices, 
^wilh^"*"  from  the  parifh  of  Newingfon  to  the  parifh  of  Merjham, 
*  "^^^^on  ^^  V^  the  coqnty  of  Kent.  The  ieffions,  on  appeal) 
pf  morning,  quafhed  that  order,  and  ftated  the  following  cafe  :-^'l  hat 
ftr  pcrtiftcate  the  father  of  the  pauper  reiided  at  Newington  about  four 
^  ^09Jh^*  years,  under  a  certificate  from  Merfhaniy  bearing  date  tho 
/: /^./»2d  day  of  June  1748,  during  which  tiipe  the  pauper  wa« 
born :  that  the  father  then  moved  with  his  whole  family 
to  the  hundred  of  if(?o,  diftant  about  nint  i^ik^^from 
Newington^  and  flaid  there  for  two  years;  and  from 
thence  alfo  moved  with  his  whole  family  to  Stroody  dif- 
tant eight  miles  from  Newington^  where  he  continued 
about  tour  years,  when  he  died  there;  that  about  two 
years  after  the  father's  death,  his  mother  went  to 
Newington  to  keep  her  uncle's  houfe,  with  ifrhom  fhe 
continued  till  his  death  ;  and  th^t  Q^  afterwards  lived  at 
Newington  till  fhe  herfelf  died,  and  was  relieved  by 
Newington^  having,  after  her  huiband's  death,  got  a  fet-^ 
tiement  there :  that  the  pauper,  within  ^  year  after  tht 
father's  death,  went  to  Newington^  and  there  hired  him* 
fblf  (being  unmarried)  as  s  fervant  to  one  Auften  of  tb^ 
faid  pari£  of  Newngtpn  for  a  year,  and  lived  with  thfl 
faid  Aujteny  in  the  faid  parifh  of  Newington^  the  whole  of 
the  faid  year  under  the  faid  hiring,  and,  at  the  expiration 
of  the  faid  year,  continued  with  the  fame  tnwtv  for 
another  year,  in  the  faid  parifh  of  Newington^  as  a  yeariv 
fervant ;  and,  at  the  expiration  of  his  faid  fervic^  with 

(4)  In  the  cafe  .of  Rex  «.  Cold  <'  bo}<teo  t»  be  wkhla  tfce  9.  *  v^ 

AAtany  Burr.  S.  C.  ^50.  which  wat  "  }ViiL  3.  c.  |]«  for  it  woaJd  be  a  * 

not  mentioned  upon  this  occafieuj  ^  very  hard  thing  to  remove  a  mat 

|.ord  Mansfield^s  opinion  upon  the  <*  from  his  own  eftate.     And  the 

eonftrudion  of  the  certificate-aft  if  <•  rule  holds  as  well  in  the  cafe  of  n 

iFery  ftrong:  "  An  eftate  of  a  man's  *<  tfriifemu.fftrfm,  as  in  any  othtf 

^'  own,  from  which  he  cannot  be  re-  <*  cafe^  That  no  man  ought  to  be 

^  moved,  has  been,   by  conftniftion  '*  removed  from  bis  own  pr^pfft| 

^  (and  a  vpry  reafoiubic  oiis  \x3o\  <<  and  eAate.'* 

the 


the  faid  Auftenj  th«  faid  pauper  hired  himfelf  to  on<5      R««  »• 
'  Mr.  Saunders,  minifte'r  of  the  faid  pari(h  of  Newingtiny^^'^'^^'^^ 
for  a  year,  as  a  fervanC,  and  continued  in  his  fervice  two 
year&,  in  the  faid  parifh  of  NewingioHf  in  confequence  of 
the  faid  hiring ;  and  never  gaiitcd  a  fettlement  elfewhere. 
*-»M[N6AY  and  Robinson,  in  (upport  of  the  order  of 
ieffions*    This  cafe  falls  within  the  priricipk  ef  the  cafes 
of  Rex  V.  Taunton  (  j),  and  Rex  v.  frampton  (h)^  which  («)  Ante,  paj< 
Ihcw  that  a  certificate  may  be  got  rid  of  by  defertion  ;  734-  P*-  ^9- 
and  though  it   has   never  yet  been  determined   what(^)  Ante, 
length  of  time  will  amount  to  an  abandonment,  yet  as  p-ys^*  P^*^5^ 
the  certificate  is  only  an  acknowledgment  by  the  parifh, 
certifjdng  that  the  pauper  is  fettled  in  fuchparifh,  where^ 
ever  It  is  clearly  fliewn  that  he  <^uitted  the  pariih  to 
which  the  certificate  was  given,  without  any  mtention 
of  returning,  it  is  at  an  end.    The  certificate,  therefore, 
having  been  difcharged  by  the  father's  removing  with 
bis  family  to  Hoo^  and  from  thence  to  Strood,  without 
anj  mtention  of  returning  to  Newlngton^  the  pauper 
might  gain  a  fettlement  there  afterwards  by  hiring  and 
ibrvice.—BsARCROFT  and   Hervey,  contra,  admitted 
that  a  certificate  might  be  got  rid  of,  as  well  by  defertion 
as  by  other  methods  ;  but  contended,  that  the  circum* 
dances  in  this  eafe  did   not  amount  to  a  defertion. 
There  is  a  great  diftinftion  between  the  cafes  cited,  apd  $««  ante,  pagi 
the  prefent.     In  that  of  Rex  v.  Taunton,  the  certificate  734-  pi.*49- 
had  been  delerted  by  the  grandfather  of  the  pauper  for 
fifty-four  years.    After  fuch  a  length  of  time  the  Court 
^fnmed  that  there  was  a  legal  end  of  the  certificate.  , 

The  cafe  of  Rex  v.  Frampton  alfo  differs  from  this  in  Ant«?,  pase7|6. 
Several  particulars.    There  the  pauper  was  not  born  in  ?*•  ^5^* 
the  parifli  to  which  the  certificate  was  granted,  and  the 
pauper  never  went  into  the  parifli  of  Frampton  till  the 
fiither  had  abandoned  the  certificate ;    for  when  he  left 
that  place,  he  had  no  intention  of  returning,  and  even 
when  he  did  return,  it  was  utonjpedal  buftnefs,  which 
circumftance  was  relied  on  oy  Lord  Mansfield  in 
giving  judgment     It  has  been  decided  in  many  eafes, 
that  a  pauper  docs  not  avoid  a  certificate  by  leaving  the 
parifli  to  which  he  is  certificated  for  a  fhort  fpace  of  time ; 
and  in  the  cafeof  The  King  v.  Keel  (r)  an  abfence  of  feven  (*)  Ante,  pa|» 
years, during  which  time  thepavper  was  hired  and  ierved  73^-  P*-  *S»' 
tor  a  year  in  the  pariih  granting  the  certificate,  was  held 
not  to  difcliarge  the  certificate.     In  determining  thefe 
9ueftions  the  Court  has  always  bad  a  regard  to  the  in* 
tention  with  which  the  pauper  l^ft  the  certificated  pariih. 
Now  in  this  cafe  the  pariih  confidered  him  as  returning 
«nder  the  faith  of  the  certificate  ;  for  the  cafe  iHatcs,  that 

the 
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•i      the  pauper  tvtnmed  to  the  parilh  of  hfea/ingtoftt  and  that 
fT*».  hij^  himfelf :  now  the  circumftance  of  the  pauper*!  rt' 
turn  was  a  diftind  independent  a£i»  from  the  fubfeqoent 
hiring  and  fervice;  therefore  he  rauft  be  confidered  as 
having  returned  under  the  certificate. — Lord  Maks- 
ri&LD»  Chiefjuftict.     It  is  a  melancholy  confideration 
tliat  fo  many  queftions  fhould  daily  arife  on  fettlement 
cafes.    The  Court,  in  their  determination^  Ihould,  if 
poffible»  get  at  certainty ;  for  it  is  of  more  confequence 
to  the  public  that  the  rule  (hould  be  certain^  than  what 
the  rule  is.    It  is  admitted*  that  there  may  exift  a  cafe 
in  which  a  certificate  fhall  be  coniidered  as  fundus  affick. 
Then  the  Court  ought  to  draw  a  line,  in  doing  which  it 
will  be  material  to  coniider  what  is  the  nature  of  a  certi- 
ficate.    It  feems  ta  me,  that  a  certificate  by  the  pariih 
from  which  the  pauper  goes  to  another,  is  an  indimmtj 
U  that  other  fart/h  frwn  the  confiquences  of  permitting  Inm  to 
rtfide  there  \  there  it  has  done  its  office  the  moment  that 
xefidence  is  permanently  at  an  end.    A  temporary  ab* 
fence  for  a  particular  purpofe  will  not  dtfcharge  it ;  but 
when  the  pauper  has  left  the  certificated  parifh  for  years, 
and  neither  party  has  had  any  reliance  upon  the  certi* 
ficate,  then  it  has  done  its  duty,  and  has  no  longer  any 
operation.     In  the  prefent  cafe  the  pauper  had  left  the 
certificated  parifh  for  fix  years,  without  any  intention  of 
returning,  by  which  it  is  manifeft  that  the  certificate 
was  difchargcd.— WiLLEs,  Jtiftice.  The  true  queftion  is. 
Whether  the  pauper  came  into  the  parifli  of  Newingtox 
under  the  faith  of  the  certificate  ?    The  father  had  removed 
with  his  whole  family  to  Hooy  and  afterwards  to  anothei; 
parifh,  where  he  died,  without  having  returned  to  Neu/- 
ington.    In  fome  refpeds  this  is  a  ftronger  cafe  than  that 
Aaie»pase736.  ofThe  King  v»  Frampton ;  for  in  that  cafe  the  father  did 
Ft  650.  return  to  the  certificated  pariih  ;  here  he  did  not.  Again, 

in  that  cafe  the  hiring  and  fervice  of  the  fon  were  in  the 
life-time  of  the  father  \  here  the  pauper  was  not  hired 
in  Newington  till  after  the  father's  death ;  and  at  the  time 
he  fo  hired  himfelf  the  mother  reiided  elfewhere,  and  all 
the  parties  feem  to  have  confidered  the  certificate  as  at  an 
eud.  When  tliere  is  adecided  cafe  to  fupport  us,  minute 
circumftances  fhould  not  induce  us  to  make  any  alte^ 
ration  in  the  law.  It  is  faid,  that  this  cafe  difiera  frdm 
that  of  Framptottf  becaufe  the  pauper  was  born  in  the 
parifh  ;  but,  taking  all  the  circumftances  together,  that 
makes  no  difference,  for  none  of  the  family  thought  of 
the  certificate  \  the  hther  had  left  the  parifh  and  was 
dead,  and  the  mother  was  living  elfewhere,  at  the  time 
,  that  the  pauper  returned  to  Newington  :  and  it  is  dear  to 

me» 
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toe,  that  he  returned  without  any  confideration  about  l^x  «• 
the  certificate.  This  cjfe  is  difiercnt  from  that  of  Rex  Ntwimsrw* 
v»  Keel\  there  the  pauper's  brother  remained  in  the 
certificated  parifli,  and  the  pauper  returned  to  his  houfe, 
under  the  faith  of  the  original  certificate,  and  not  with  a 
view  to  a  hiring  and  fervice,  as  in  the  pref<^c  cafe ;  for 
here  the  pauper  came  into  the  parilh  of  Newingion  as  a 
new  man,  the  certificate  having  been  before  abandoned, 
— AsHHURST,  Ju/iice.  The  rule  now  laid  down  is  fafc 
.and  proper,  and  is  likely  to  be  attended  with  fewer  in« 
conveniences  than  any  other.  It  is  extremely  defirable, 
for  the  fake  of  the  puolic,  that  fome  certain  rule  fhould 
be  eflablilhed,  which  I  think  fhould  be  this :  As  the  in- 
tention of  a  certificate  is  only  to  indemnify  the  parifh  to 
which  it  is  given  during  the  refidcncc  of  the  pauper, 
whenever  he  leaves  the  certificated  parifh  without  any 
intention  of  returning,  the  certificate  fhould  be  taken  to 
be  at  an  end ;  any  other  rule  would  be  attended  with 
great  inconvenience.  No  precife  line  can  be  drawn 
with  refped  to  length  of  time:  but  where  a  pauper  has 
oncequitted  the  parilh  to  which  a  certificate  was  granted, 
and  returns  to  it  again,  it  is  competent  to  that  parifh  to 
require  a  frefh  indemnity. — Buller,  Juftice.  In  all 
queftions  relative  to  fettlements,  it  is  deferable  that  fome 
broad  plain  ground  fhould  be  eflablifhed  ;  and  in  thefe 
cafes  one  of  two  rules  mull  hold ;  either  that  when  a 
certificate  is  granted,  the  pauper  fhall  never,  during  his 
whole  life,  gain  a  fettlement  in  the  certificated  parifh  ;  or, 
that  he  (hall  difcharge  the  certificate  by  quitting  the 
parifh  to  which  fuch  certificate  is  granted.  If  this  had 
Deen  a  new  queflion,  the  firft  would  have  been  the  bef): 
rule,  becaufe  it  accords  more  ftridly  with  the  letter  of 
the  a6l  of  parliament ;  and  my  idea  is,  that  we  cannot 
keep  too  clofe  to  the  flatute.  But  that  rule  cannot  be 
adhered  to  without  overturning  a  multiplicity  of  cafes  ; 
for  it  has  been  decided  in  many  inflances,  that  a  certi- 
ficate may  be  abandoned.  In  Rex  v.  Taunton,  the  Court  Ante^p^s^;}** 
faid,  that  neither  the  father  or  the  grandfather  could  have  P**  ^49- 
gone  back  to  the  certificated  parifh  without  a  new  certi- 
ficate. If  that  went  on  any  principle,  it  was  this,  That 
the  grandfather  of  the  pauper  by  leaving  the  parilh  to 
which  he  was  certificated,  and  going  into  another  with- 
out any  intention  of  returning,  difcharged  the  certificate. 
Some  of  the  cafes  hold,  that  if  a  certificated  perfon  gain 
a  fettlement  in  a  third  parifh,  he  may  afterwards  gain 
one  in  tlie  parifh  to  which  he  was  certificated.  The  fa£t 
of  the  pauper's  leaving  the  parifh  is  known  to  tlie  parifh- 
officers,  but  they  cannot  know  what  the  pauper  does  after 

he 


^5*  ^P  CERTIFICATES. 

Rts#*  he  has  lejfl  the  pari/h.  Then  it  is  juft  the  fame  as  to  tin 
MswiiiOToir*  pjirifli  receiving  the  certificated  man,  whether  in  Ac 
intermediate  time  he  has  done  any  a&  to  get  rid  of  d» 
Certificate  or  not ;  tlierefore,  in  all  cafes,  whenever  a 
panper  returns  to  the  parifii  again»  thej  flioold  require 
from  him  a  new  certificate  and  a  new  indemnity.  And 
I  hope  this  cafe  will  put  this  part  ot  the  law  at  leaft  out 
lof  difpute  for  the  future.— Order  of  ieffions  aflitmedA 
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L    Thejiatutcs, 

^58.   T3^  I3«  &  14.  Car.  2.   C.  12.  f.  r.    **  It  fliail  and  Uponcompfatrtt 
fj  **  may  be  lawful,  upon  complaint  made  by  the  ^y  thcchurch- 
^*  churchwardens  and  ovcrfeers  of  the  poor  of  any  pa-  ^^^^^^^  and 
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rifh,  to  any  juftice  of  peace,  ^Nithin  forty  days  after  ^^J,v^^**hia 
any  perfon  or  pcrfons  coming  to  fettle  in  any  tene-«  forty  dayt  of  a 
ment  under  the  yearly  value  of  ten  pounds,  tor  any  perfon  coming 
*'  two  juftices  of  the  peace,  whereof  one  to  be  of  the  «ofctileina 
quorumy  of  the  divifion  where  any  perfon  or  pcrfons  *^*^*™^^^^'**'* 
that  are  likely  to  be  chargeable  to  the  parim   fhall  ^'yj^""ny/w 
come  to   inhabit,   by   their  warrant  to  remove  and  ;«/fVr/of  the 
**  convey  fuch  perfon  or  perfons  to  fuch  parifh  where  divifion  where 
**  he  or  they  were  laft  legally  fettled  either  as  a  native,  ^h«  perfon livet 
«*  houfholder,  fojourner,  apprentice,  or  fervant,  for  the  ^^beconw*^ 
**  fpacc  of  forty  days  at  the  leaft,  unlefs  he  or  they  give  chargeable,  may 
^^  fufiicient  fecurity  for  the  difcharge  of  the  faid  parilh,  remove  inch 
**  to  be  allowed  by  the  faid  juftices."  perfon  to  the 

place  of  his  U/l 
legal  fettlement,  unleU  he  give  fecarity  to  the  parilh  to  be  allowed  by  the  juftices  i 

659-    By  13.  &  14.  Car.  2.   C.  12.  f.  3.    **  And  if  fuch  perfon^alllfL 

**  perfon  or  perfons  (hall  refufe  to  go,  or  ihall  not  re-  fufc  o  go,  or 

**  main  in  fuch  parifh  where  they  ought  to  be  fettled  as  '^i**  ^]^^  '• 

*•  aforefaid,  but  fhall  return  of  his  own  accord  to  the  «*»^P«n^from 

which  he  wu 

removed,  any  one  joftice  may  oommit  him  to  the  boufe  of  correfilon.    See  17.  Gf,  »•  c  5; 

|:tfll.  page  735.   pU  66s« 
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'  *•  parifti  from  whence  he  was  removed,  it  (hall  and  naf 
**  be  lawful  for  any  Juftice  of  the  peace  of  tlic  city, 
** ,  county,  or  town  corporate,  where  the  faid  offence  ftiall 
•*  be  committed  to  fend  fuch  perfon  or  perfons  offcnd- 
"  ing  to  the  houfe  of  correSion,  there  to  be  punilhcd 
**  as  a  vagabond,  or  to  the  public  workhoufe,  there  to 
*•  be  kept  to  woikand  labour." 

ifthcofficersof  66o.  By  13.  &  14.  Car,  2.  c.  12.  f.  3.  "  And  if  the 
xh2  panfli  ihaii  *'  churchwardens  and  overfeers  of  the  poor  of  thcparifli 
refufc  to  receive  •*  to  which  he  or  they  fhall  be  removed »  refufe  to  itceirc 
a  pauper  to  rt-  u  f^^h  pcrfon  or  perions,  and  to  provide  work  for  them 
moved,  they     «<  ^  other  inhabitants  of  the  parifh.  any  juftice  of  peace 

ittay  be  indKted  ,,       -,  !••/«  I'^ini^'^  «.i' 

at  the  aflizc«  or  ^f  ^"^^  diviuon  may  and  mail  thereupon  bmd  any 
thefeflions.       "  fuch  officer  or  officers,  in  whom  there  (hall  be  default, 

*^  to  the  affizes  or  feflions,  there  to  be  indided  for  his  or 

•*  their  contempt  in  that  behalf/* 

If  rtjc  officers        66 1.  By  3.  fUlI.  3.  c.  II.  f.  10.  **  If  any  perfon  be 

refufe  to  r€eciv«  "  removed  from  one  county,  riding,  city,  town  cor- 

a  pauper  re-      "  porate,  or  liberty  to  another,  by  warrant  under  the 

moved,  they     a  hands  and    feals  of  two   juftices  of  the  peace,  the 

viSed  in  alum*  '*  church  wardens  or  overfeers  of  die  faid  pariiii  or  town 

marywaybe-    *^  to  which  the  faid  perfon  Ibali  be  fo  removed,  ut 

fore  one  juftice  **  hereby  required  to  receive  the  faid  perfon  ;  and  if  he 

«a  theoAihof    a  q^  ^hev  fhall  refufe  fo  to  do,  he  or  they  fo  refufingor 

Ind  mijTfwkit  "  n^glefting  (upon  proof  thereof  by  two  credible  wit- 

^iT»  rouKBf  •  **  nelfes  upon  oath  before  any  juftice  of  the  peace  of  the 

"  county,  riding,  city,  or  town-corporate  to  which  the 

^'  faid  perfon  (hadl  be  fo  removed),  fliall  forfeit  for  each 

«•  offence  the  fum  of  five  pound*,  to  the  ufc  of  the 

«*  poor  of  the  parifh  or  town  from  which  the  faid  pcrfcn 

**  was  removed,  to  be  levied  by  diftrefs  and  fale  of  the 

"  offender  or  offender's  goods,  by  warrant  under  the 

*<  hand  and  feal  of  any  juftice  of  peace  of  the  county, 

•*  riding,  city,  or  town-corporate  to  which  fuch  pcrfon 

*'  was  removed)  to  the  conftable  of  the  parifh  or  town 

*•  where  fuch    offender  or    offenders    dwell ;    whidi 

•«  warrant  the  faid  juftice  is  hereby  empowered  and  rfr 

^  quired  to  make ;    the  overplus,  if  any  be^  to  be  it^ 

**  turned  to  the  owner  or  owners:  and  for  want  of  fnch 

*<  fufficient  diftrefa,  then  the  faid  juftice  (hall  commit 

*'  the  faid  offender  or  offenders  to  the  common  gaol  of 

**  the  faid  county,  riding,  city,  or  town-corporate,  there 

**  to  remain  without  bail  or  mainprize  for  the  fpaoe  of 

^*  forty  days.      But  it  is  provided,  that  perions  who 

^  think  themfelves  aggrieved  by  any  fuch  judgment  of 

**  th«  faid  H^o  fufti€€s^  may  appeal  to  the  next  geaenl 

*«  quarter^ 
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••  qxlart^r^^feffions  of  the  county,  &c,  from  whence  the 
**  perfon  was  fo  removed." 

662.  B7  17.  Geo,  2-  c.  5,  "  All  perfons  who  fhall  un-  Aiipcrfonslaw* 
^*   lawfully  return  to  fuch  parifli  or  place  from  whence '1'^^^'*"^^^^*^ 
•«   they  have  been  tegally  removed  by  order  of  two  juf-|hfiMlft  legal 
"  tices  of  the  peace  without  bringing  a  certificate fecticmcm,wli© 
•*   from'  the  pariih  or  place  whereto  they  belong,  Ihall  fhaii  return 
"  be  deemed  idle  and  disorderly  persons;   and ^"'^°"' * <^*^- 
**  any  juftice  of  the  peace  may  commit  fuch  offenders  ^^^.^^ J  .J^^ 
**   (being  thereof  conviSed  before  him  by  his  own  view,  difirderh  ttr^ 
**  or  by  fheir  own  Confeflion,  or  oh  the  oath  of  one/o«i« 
^*  witnefs)  to  the  houfe  of  correftion  and  hard  labour^ 
^  for  any  time  not  exoeeding  one  month.'* 
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663.  Rix  V,  Banburj^  Trinity  Ternti  8.  JVilL  3.  Comb.  A  child  broyght 
372.— A  conftable  without  Warrant,  brought  a  child  ^^**;^^*^Jj^ 
from  Broughton  to  Banbury*    Two  juftices  of  Banbury  ^^  ,0^ 
made  an  order  of  removal  in  which  they  recited  the  fa£t,  witbomtwitrrtuii 
and  returned  the  child  to  the  pari(h  of  Broughton^  there  n»y|>cre<n«vtd 
to  be  provided  for  according  to  law. — ^The  Court  held!°/!^  **^J^ 
the  order  good  for  returning  the  child  to  the  wrong-"*"  »ce»o£^. 
docrsy  and  therefore  that  part  was  affirmed* 

664.  Walton  V.  Cbefterfield^   Mich.  Term^  8.  Will.  3*10  tn  order  ©f 
5.  Mod.  322.— An  order  was  made  to  remove  a  poor  maa  '•"•<^^**  ^^ 
from  the  parifli  of  Walton  to  CheflerfieU  in  the  county  ?;;;^^'j;^*^^*J 
o£  Derby.     The  ftilions  on  appeal  confirm  the  order,  dated* 

But  the  firft  order  was  now  <]uaihed,  becaufe  it  did  not 
appear  to  be  made  by  two  juftices  of  the  peace  ;  for  it 
was  only  faid,  *^  Whereas  complaint  had  been  made  to 
••  us",  without  reciting  their  authority  in  the  order  j 
and  although  in  the  appeal  they  were  mentioned  to  be 
juftices,  yet  that  will  nol  help;  for  they  might  be  juf* 
tices  then,  and  not  at  the  malcing  of  the  firft  order :  and 
fo  fdr  this  reafon  it  was  quaflied. 

665.  Bridewell  V.  Clerkenwell^  Hilary  Termj  4.  Will.  3*  The  juftices 
8alk  486. — ^The  pauper  was  bound  an  apprentice  and  cannot  remo^ 
ferved  feven  years  to  a  hemp-drefflbr  within  the  precinfts  *  ?*"?«"  '••" 
of  BridevieU,  and  afterwards  he  lived  nine  years  in  Clerken-  SS^! 

wf//  parifli,  but  gained  no  fettlcment  there.   The  juftices 
ieot  him  to  Bridewell^  as  his  laft  legal  Icttlement^  by  an 

C  c  c  2  order 
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BtiDiwiLtv.orcler  which  fct  fovxh  Bridewell  to  be  an  extrapirodiht 
Clsukkn.  place. — Holt,  Chief  Jujilce.  If  a  place  is  extrapatochizl, 
WILL.  j^i^j  j^as  not  the  face  of  a  pari(h,  the  jufticcs  have  no  au- 
thority to  fend  any  man  thither  j  and  fo  it  was  rcfolved 
in  the  cafe  of  Sir  John  OJborn.  Poffibly  a  place  cxira- 
parochial  may  be  taxed  in  aid  of  a  parifli,  but  a  parilh 
Ihall  not  in  aid  of  that.  This  is  cafus  omiJfus.^Qi^ 
qualhed. 

Thejufticef  666.  The  Fdre/l  of  Dean  V,  the  Pari/h  of  Linton,  Tn- 

cannpt  remove  „:jy  Tci^m^  12.  JVilL  3.   2.  Salk.  487.-/7.  lived  ten  ycais 

beoiuretiie4  'clii!di*en:  two  juftices  made  an  order  to  remove  them 
arenoparifti-  tO  Limon  \\\  Hercfordjhire. — HoLT.  If  a  place  be  a  R- 
officcrt  to  lodge  pu table  parifh,  and  liave  churchwardens  and  overfccrsof 
^^^^'^Pj'*"^'  the  poor,  it  is  within  43.  Eiiz.c,  2.  though  in  truth  it  be  no 
ovcrfce^rTmuit  parifli ;  but  if  it  be  merely  Cxtraparochial,  as  the  jufticfl 
be  firA  ap-  cannot  fend  to  fuch  a  place,  fo  they  cannot  fend  fros 
pointed*  it ;  as  it  is  exempt  from  receiving,  fo  it  (hall  not  have  tk 

KC,  Foley,  97. benefit  of  removing,  for  they  have  not  proper  pcrfonsfi 
complain.  Pcrfons  in  extraparochial  places  muftiijbil! 
on  private  charity,  as  all  perfons  did  at  common  Iawl)^ 
fore  43.  Efiz.  which  cnafts,  that  every  parilh  ihall  kap 
their  own  poor,  in  confequence  of  which  the  jurifdiftioa 
of  removals  was  firft  fet  up  before  the  ftatute  14.  Cat.  2. 
c.  1 2. for  unlcfs  thepoorwere  removed  to tbeirown pariftcs, 
every  parifh  could  not  maintain  their  own  poor.  But  the 
ftatute  of  43.  Elizi  c.  2.  does  not  extend  to  extraparochial 
places.—GouLD,  Jujiiccy  ftarted  a  queftion.  If  thcjuf- 
,  tices  of  the  county,  where  the  parifh  wherein  he  was  M 
legally  fettled  lies,  might  not  make  ah  order  upon  thf 
parifh  to  make  a  rate  for  the  relief  of  tliis  poor  manifl  | 
the  extraparochial  place,  becaufe,  not  having  gained  t 
fettlement  there,  he  remains  an  inhabitant  of  that  parii 
ftill ;  elfe  the  man  mav  be  flarved  for  want  of  relief?- 
Holt,  Chief  JuJIice,  Qpafh  this  order,  and  then  go  aw 
get  an  order,  "  Forafmuch  as  //.  was  fettled  in  the  pariH 
**  of  Linton^  and  i^  hot  able  to  provide  for  higifclf,  tfccij 
**  are,  &c."  .     • 

ttiejaftices  667.  Rex  v.  Grceuefend^  EaJierTernt^  \^,WiU.^*  CvKjif 

may  rem  vt  a    Ref.  gj. — Two  juftices  fend  Jane  Goodbcrry  from  *^ 

from  I^'anOi    P^'"''^  ^^  Grave/end  to  her  maftcr,  with  whom  IhcB' 

iD^her'iDAUer.    ^^  ^  hired  fervant  in  the  parifh  aiCbadwell  in  EJftxyCm 

eluding  the  order  ••  until  fhe  Ihall  be  difcharged."  "^' 

juftices  of  EJfex  fend  her  back  to  Gravefend.    It  was  ifl- 

lifted,  that  the  fecond  order  was  ill,  being  made  before  th 

time  for  a(>pealing  againft  the  firfl  order  had  etpii^" 
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8ed  now  allocatur  ;  for  the  firft  order  was  to  lend      'B.zx  v. 
her  to  her  mafter,  from  which  order  no  appeal  lies,  and  ^»av£»end. 
not  to  fend  her  to  the  parifli  of  Chadwell  as  to  the  place 
of  her  fettlement,  * 

668.  Clyptonv,  Ravtftock<i  EaftcrTerm^  \%.  Jnn.    5^^^. The  juftjcet 
fa^  Rem.  49. — The  order  recites,  '•  Whereas  John  Saun- <i*nnot  order 
**  derjon  and  His  wife  are  laft  fettled  at  Chf^ton^  thefe  are  ^^  ^^^^  ^^ 
t«  to  order  you  the  churchwardens  of  Cl/pton  to  repair  to'^^^*'^^^^^ 
•*  the  pariih  of  Ravi/lociy  and  to  relieve  them,  they  being femcd,  tore- 
>*  fo  fick  that  they  cannot  be  removed/'— The  Court.  Hevc  her,  me 
Ttte  juftices  have  no  authority  to  fend  for  officers  out  of  *'"'"8  ^^ »"  ^ 
another  parifh,  but  are  bound  to  maintain  the  poor  as  **' **"*^^^* 
long  as  they  continue  with  them. — And  by  Powelx^ 
yu/iice^  Perfons  fettled  in  a  pariih  cannot  be  relieved 
vntil  they  are  removed  to  their  pari(h.-^Tbe  order  was 
quafhed. 

.   669.  Braitar  v.lJ/Uy,  Hilary  Term,  12.  Jim.    Sett.  Jjf  The  joftiee* 
^*»J.  53.— Two  juftices  of  the  county  of  Leicefter  made '"""  ""  •*"* 

A^     r  "^    I  •        .  ,.         -If  r  rr  «.  '^  iQ^We  an  or* 

an  order  of  removal  to  continu*  "  until  the  next  lemons ; '  d^r  of  remov^ 
and  then  the  feflions  made  a  further  order  for  the  fettles  lo  continue 
luent  of  the 'pauper.. — The  Court  quafhed  both  the*' «'ii/f»«n«« 
orders  ;  for  the  two  juftices  have  no  authority  to  make  ** '*^^°"''* 
an  order  "  till  the  next  feffions ;"  nor  have  the  feffions 
authority  to  make  an  original  order  in  this  refpe£t. 

670.  Pancrasv,  RumhoU^  Trinity  Term 9  2.  Geo.  I.  Stra.  6.  if  tlie  two  jof. 
—-Order  of  two  juftices  for  the  removal  of  a  poor  perfon  tices  maJte  an 
from  the  parifti  of  Pancras  to  Rumbotd.     Within  ^^^''^^^^^l^iYj*^ 
day's  the. juftices.  recilihg  that  they  were  furprizcd,  fu-^^^*j|*"**2i^ 
perfodeit,  aiic^  command  the  churchwardens  to  return,^y  grant  a 
the  former  ocder  to  be  cancelled. — Whitaker,  Serjeanttfifir/uUas. 
inirfted,  that  the  juftices  could  not  iftue  fuch  vl  fuperfedeas  i 

and  cited  Srf/y&.  472.— Sed  per  Curiam,  The fuper/edeas 
is  well  feat  by  the  juftices,  and  to  prevent  the  charge  of 
an  appeal ;  and  the  laft  order  was  confirmed. 

671.  Rexv.  Weftwoody  HdoryTerm^  4.  Geo.  I.  Stra,  73*  A  hngle  juftice 
—In  an  order  of  removal  the  complaint  was  recited  to  ^^y  ^»"r  *^« 
be  to  one  jufticc  only,  but  tlie  ordering  part  is  by  ^'^o^'^^'^l'^*^^''^ 
juftices;   and  this  was  held  good.    Then  exception  was  removal  muft 
taken,  tliat  there  was  no  adjudication  of  the  place  to  be  by  two. 
which  he  was  removed  being  his  laft  legal  fettlement,^  ^  5^^^  ^ 
but  only  "  We  order  him  to  be  removed  to  /^.  as  the^^eoi.  ,07. 

**  place  of  his  laft  legal  fettlement."    And  for  this  fault  eued  Andr. 
the  order  was  quafhed. 

C  c  c  3  672.  CkrM^ 
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Two  'yOurn  (S72.  Cbewtwv.  ComptoH-Martm^  Mcb.  Term,  8,  Ge$.  h 
marom^  tbatk  ^^''^  ^7  '  -r-Two  jufticcs  make  one  order  for  the  rcmoTal 
one  famiij  by  ^^  ^^^  different  families,  and  the  feffions  upon  appeal 
the  time  order  quafli  the  Order  for  infufficiencj :  and  to  maintaia  the 
•f  remml  order  of  feffions  Re£vb  objefted  to  the  order  of  two 
jaftices,  that  though  the  parifhes  are  tlie  fame  id  both 
cafes,  yet^he  removal  of  two  families  by  one  order  is  ill: 
f«r  fa^>ofe  the  removal  of  one  is  legal,  and  the  otker  ii* 
legal,  and  there  is  an  appeal  to  the  feffions  as  to  botb| 
and  the  order  is  confirmed  as  to  one^  and  reverfed  as  to 
the  other ;  what  is  to  be  done  in  diat  cafe  as  to  cofts,  the 
ilatute  of  8.  &  9.  fViU.  3.  c.  30*  giving  coiis  to  the  pariih 
in  whofe  £eivour  the  appeal  is  determined,  and  now  \m 
appeal  will  be  determined  in  favour  of  neither,  and  of 
both  ;  it  cannot  be  faid  that  the  order  is  reverfed,  becaofc 
it  ftands  good  as  to  part,  and  it  cannot  be  {aid  to  be  Cv>n< 
firmed,  becaufe  it  is  not  held  good  as  to  the  whole.— 
£yre  and  FoRTEscuE,  Ju/iiceSj  were  of  opinion,  that 
the  order  was  ills  giving  this  further  reafon»  that  thepartj 
removed  had  a  right  to  appeal,  for  it  may  be  be  was  re- 
moved from  his  own  eftate,  and  then  upon  his  :4>peal  it 
vvill  confequentially  draw  over  the  other  matter  in  which 
perhaps  the  parties  on  all  fides  acquiefce.  The  QksefJ^ 
'  ficc  faid,  he  had  not  fuUyconfidered  it,  but  his  two  bro- 
thers being  clear  that  the  order  of  the  tyro  juftices  wai 
ill,  and  the  counfel  for  maiqtenanoe  of  that  order  lefs? 
fing  to  refer  the  whole  matter  to  the  judge  of  afiize,  he 
pronounced  the  rule,  That  the  order  of  ife^ons  ihoiii4  ^ 
be  confirmed. 

If  a  pariOi  lies        ^73"  ^^^  ^'  Mergvall,  Hilary  T^rm^   lO.  iSn.  3.  Bwr* 
within  two       S.  C\  661. — Two  jufticcs  removed  RtBtccab  Clarke  fiflglc 
counties, and  ao  woman,  and  John  her  child,  upwards  of  five  months  oUi 
""Xm  b'^h^  ^^^^  Birmingham.m  fVarwlckJhir^  to Merevati  in Loc^t  i 
jufticcs  of  one  J^^^^*    The  feflions  confirm  the  order  pf  the  two  juftiocs;  I 
of  Che  counties,  it  appearing,  that  the  pauper  was  hired  for,  and  ferrcd 
any  two  juftices  a  year  in  that  part  of  the  parifli  oi  MerevaU  as  is  widiifi 
may  remove  a    ^jjg  county  of  Leicejler ;  and  that  there  was  an  appoint-  ^ 
laltTf  Ac        ^^^"^  ^^^^  overfeer  of  the  poor  of  Merevall  by  two  juf- 
pariihfor  which  ticcs  of  the  county  o'f  PVarw'uk ;  to  whidi  offiorr the piB- 
ho  overfeer  is    per  was  delivered :    but  that  there  is  not  now>  nor  ercr 
particularly  ap-  ^as^  ^ny  overfcer  of  the  poor  appointed  for  that  part  of 
Kfpu^fe*  Merevallt\i2itYit^  withinthe  count^  oi Leicefter ;  although 
theperfoa         there  are  feveral  houfes  and  funftantial  inhabitants  in 
chofen  by  ttia    that  part  of  the  parifh  of  Mfrevall  that  lies  in  the  coontf 
«ae  eouoty,  i»  of  Leiceftpr  aforefaid  :  and  thjit  the  fame  perfon  who 
the  officer  of  the  ^^  overfeer  was  alfo  churchwarden  of  the  faid  pariihof 
^oic  panm.    ^^^^11,  and  that  fu.ch  officer  has  ufually  aacd  in  the 

jnaifl' 
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fnalntehance  of  the  poor  throughout  the  whole  parifh.—  Rex  v. 
Mr.  Wheler  had  moved,  on  Saturday  the  27th  of  MtnivAi.,. 
January  1 770,  to  quaflr both  thcfe  orders.  His  objeftion 
was,  That  the  appointment  of  an  ovcrfqcr  by  the  juftices 
/or  the  county  of  IVarwik  could  not  afFeft  that  part  of 
the  parifh  of  Mcrevall i^hizYi  lies  in  the  county  oi  Leicef* 
%er :  for,  by  43,  EUz,  c.  2.  f.  q.  •*  If  any  parifh  extends 
**  into  more  counties  than  one,  the  juftices  of  every 
^  county  ihall  deal  only  in  fo  much  of  tlie  parilh  as  lies 
**  within  their  liberties;  and  every  one  within  their 
**  limits ;  to  execute  the  ordinances  concerning  tHe  no- 
**  mination  of  ovcrfeers,  &c.**  Therefore  that  part  of 
^chis  parifh  of  Merevall  which  lies  in  Lcictfterjhire  muft  be 
coniidered  as  extraparochialy  until  ovcrfeers  are  properly 
appointed  for  it :  and  no  removal  can  be  made  to  it, 
^ntil  overfecrs,  or  an  overfeer  at  Icaft,  fliall  be  fo  ap- 
pointed.—Mr.  Green,  fupported  by  Mr.  Dunning, 
.Solicitor  General^  Jiow  (hewed,  caufc.  They  faid,  the 
churchwardens  a,re  fufficient  officers  in  this  refpefi: : 
they  are  ovcrfeers,  to  this  purpofe. — The  Court,  being 
clearly  of  opinion  with  tliem,  difcharged  the  rule  ob-f 
twined  by  Mr.  Wheler.— Both  orders  affirmed. 

674.  Rexv.  Tamwortb^TrimtyTerniy  17.  Geo,^^  Cald,2%,  The  jofticei 
-^-Thc  cafe  ftates.  That  Thomas  Goff^  the  pauper,  was  le-  cannot  remov« 
gtlly  fettled  in  the  hamlet  of  Bokball  and  Glafcote ;  and  U^'t^  ^^  f 
that  afterwards  he  was  hired  for  a  year,  and  fcrved  that  a  paj^A^un^^^^ 

J esLT  zi  Sire/cote  I  which  is  a  hamlet  confiding  of  one  h  u  a  town, 
oufe  only,  and  between  three  and  four  hundred  acres.Oiip  or  vill 
of  land  :  that  the  faid  hamlet  of  Sir ef cote  has  never  con-  ^**>*»  ***  'i- 
■  tribute  towards  the  relief  of  the  poor  of  the  pariHi  of*  ***  ^'••»» 
.  Tamworth  aforefaid  ;   nor  has  ever  been  aflefled  thereto  ;  *   / 
but  has  always  been  aileiled,  and  has  always  paid  to  the 
fapport  of  the  parifli-church  of  Tamworth  aforefaid :  that 
no  overfeer  or  ovcrfeers  of  the  poor  hath  or  have  ever 
been  appointed  for  the  faid  hamlet  of  Sirefcote ;  and  that 
the  faid  hamlet  lies  without  the  limits  and  jurifdiAion  of 
the  borough  of  Tamworth^  but  is  within  the  faid  parilh 
of  Tamworth :    that  the  pauper,  Thomas  Goffy  the  faid 

*  E&zahtth  his  wife,  and  their  laid  child,  were  under  the 
faid  order  of  the  faid  two  juftices,  delivered  to  the  church- 
warden of  the  faid  pariffi  of  Tamworth-^  which  parifli 
pot  only  lies  partly  in  the  county  of  Warwicky  and 
pirtly  in  the  county  of  Stafford^  but  is  a  part  thereof 

'  withm  the  limits  and  jurifdidion  of  the  oorough  tA 
Tajrnworthy  and  part  thereof  without  the  faid  limits  and 
jurifdi^ion. — Lord  Mansfield.  There  is  no  doubt 
at  all*     The  place  is  averred  to  be  within  the  parilh 

•  ''  C  c  c  4  where  . 
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Rex  ««      where  the  hiring  and  fervice  were  had  and  performed  i 
Tamwo^tb,  and  it  is  no  townlhip  or  viU  within  the  flat,  of  Car.  a. 
where  officers  are  appointed  i  and  therefore  the  jufticcs 
could  not  remove  the  pauper  there.     The  ftaie  of  places 
as  to  the  number  of  houfes  may  have  been  different  iu 
different  cafes  j    but  here  arc  no  ovcrfcers,  no  feparate 
oecononiy.     The  adjudication  is  to  SirffooU,  as  part  pf 
the  parifh  of  Tamwortb. — Aston,  "Jt^Jlice,     This  place  Is 
neither  extra-parochial  or  a  vill.    in  the  cafe  cited  of  Ac 
manor  of  Grafton^  it  was  holden  no  vill ;  though  it  had 
been  converted  into  five  dwelling-houfes  and  farms,  and 
was  occupied  by  five  feveral  tenants.  —  Willes  ani 
AsHHURsT,  Jufilcesy  concurring.  Rule  difchajged,  anj 
both  orders  affirmed. 

The  juftices  675.  Rex  v.  Swakliffe^  Hilary  Term^  23.  Geo,  3.  Edw 

cannot  make  ao  tor's  MSS. — The  paupers,  Thomas  Hawkins  and  Marj 
^^^aTtV^'lace'^^^  wife,  were  removed  in  the  month  of  January  1782 
which  lioes  not  from  SwalcUffe  to  Afcotty  which  is  a  large  and  populous 
maintain  its  diftrift,  part  of  the  pariih  of  Wicbford^  and  maintains  its 
own  poor  fcpa-  own  poor  in  common  with  Wichford^  and  not  by  any 
"^•'y*  feparate  eftablifhment  of  its  own.     One  of  the  quefiions 

$.  C.  Cald.  248.  in  this  cafe  was.  Whether  Juftices  of  the  Peace  have  au- 
thority to  remove  a  pauper  except  to  a  parifh,  or  to  i 
diflrift  excluliv.ely  maintaining  its  own  poor ;  and  it  was 
contended  by  Mr.  B£ARCROFT,thatasv^o^maiatainfid 
its  poor  not  exqlpfively,  but  in  common  with  Wichforii 
the  removal  to  Afcott  was  a  nullity.— Lord  Mak$fi£I.P. 
The  juflices  have  no  authority  to  remove  to  fucha  place 
as  JJcott ;  it  is  no  removal  at  all ;  it  is  a  mere  nullity. 
The  juftices  might  as  well  make  orders  of  removal  to  a, 
man's  houfe.  —  Ashhurst,  Willes,  and  BulleIj 
yufttces^  concurred,  and  the  order  was  quafhe^* 


III.     Thefiyk  of  the  juftices^ 

AnordfTof  6y6.  Anonymous^  Mich.  Ternty  8.  fFiil,  3.  Salt.  41 S''^ 

removal  need     An  order  was  made  by  two  jufticcs  to  remove  a  poer 
'T.^T  ^^*'     pcrfon ;  and  exception  was  taken,  that  it  did  not  appear 

which  the  pau-  ^^^^  either  of  them  was  of  the  quorum. — The  laft  was  hcM 
pere  lived.        a  good  exception,  but  the  firft  over-ruled,  for  in  that  the 
^atute  is  only  direftory, 

677.  ^ 
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677.  Rex  V,  Uptotty    Mich.  Term^     \0,  Ann.   Selt,  (^  In  in  order  of 
Rem.  27- — Mk,  Earl  moved  to  quafti  an  order  of  re- '*"*'*^»' ^^« 
inoval,  becaufe  it  did  not  ftatc,  that  the  juftices  who  made  P*^"»  "■•■ 

it  were  juftices  qf  the  peace  ;  it  only  faid,  **  coram  A.  et  ^  Jjyj^  **  juiV. 
^^  B.  jallices  of  ths  cmJity^^  but  not  of  the  peace. — Mr.  <*  tlces\rf  the    ' 
Capper.  The  fubfequent  words,  *'  quorum  unus^^*  afccr-**  peace** 
tain  that  they   were  juftices   of  the  peace. — iBut  the 
Court  faid,  that  there  is  a  quorum  befides  our  commiflioa 
4>f  the  peace ;  and  the  order  was  quaihed. 

678.  Jlbrlghton  v.   Skhton^    Eafter  Term^   6^  Geo.  t.Anordarof 
Stra.  300. — Upon  appeal  trom  an  order  of  removal  made '|!'™*'^'J*  ^^*l 
by  two  juftices  (quorum  unusjy  the  feflions,  reciting  tliat  ^^J^^g  f^  j^p/ 
they  had  pcrufed  the  charter  of  Albrightofiy  and  it  not  ap-^  peared  that  one 
pearing  thereby  that  the  two  juftices  were  either  of  tjicm  of  the  jufticci 
of  the  quorum^  therefore  they  qualhed-  the  order  of  rcr  "^^  ^^  ^^^ 
moval. — Per  Curiam,   The  order  of  feflions  muft  be'*"^**' 
quaftied,  not  for  want  of  any  power  in  the  feflions  to. 

look  into  the  jurifdi£tion  of  the  two  juftices,  for  that 
they  certainly  have,  but  becaufe  tliat  want  of  jurifdifl  ion 
is  not  fufliciently  alledged,  fmce  they  might  have  a  jur 
pfdiAion,  though  it  did  not  appear  upon  the  charter  of 
jllbrighton.  The  feflions  fhould  have  faid  in  genera], 
that  it  appeared  to  them  that  the  two  juftices  were  neither 
pf  them  of  the  quorum^  and  that  would  have  been  good 
paufe  to  qu^lh  the  ofder  of  the  two  juftices  (a). 

679.  Rex  V.  (Xwltonj  Afich.  Tetm^   iq.  Geo*  I.    a.  Salk.  ir  ;in  w6m 
474. — Mr.  Fenwick  moved  to  quam  an  order  of  re- lUtr the juftieei 
f[iovial,  which  fct  forth,  that  *' upoji  complaint  of  thc'***^J"*^*^*** 
**  churchwardens  and  overfeers  of  the  poor  of  tlic  parifti  |nA^o7/ir 
**  of  Kirkbright  unto  us  whofe  names  are  fubfcribed,  two  the  county/ 
♦*  of  his  majefty's  juftices  of  the  peace  in  the  county  afore-  it  is  bad. 
**  faid,  quorum  unusj  bfc.**    The  exception  was,  that  tlie  §  ^  ,,  5^ 
word /»  went  tq  the  point  of  their  jurifdiftion  ;  for  itcaf.  7^^! 
only  appears  that  they  lived  in  the  county,  and  not  that 
they  were  juftices  for  the  county,  and  if  fo  they  had  no 
authority  to  make  this  order.    And  he  cited  the  cafe  of 
Rex  V.  Dobbyn  (^),  where  an  order  of  juftices  was  quafhcd  (b)  Salt.  474. 
becaufe  it  did  not  appear  that  they  were  juftices  of  th« 
pounty  or  for  the  county,  but  only  reflding  in  the  connty. 
—The  Court  held  this  a  fatal  exception,  and  quaihed 
the  order  for  that  rcafon. 

(a)  Bat  by  7.  Geo.  3.  c.  21*    If  flromenti,  done  or  executed  by  two 

in  any  city,  borough,  town  corpo  o^morejuflicesqualificd  toadiwithin 

rate,  franchife,  or  liberty,  they  have  fuch  city  or  other  pUce,  (hall  be  valid, 

«««,  an(|  no  more  than  on^  jullice  although  neither  of  the  f«id  jufticM 

e^i^ally  of  the  fuoru*)i,  all  aids,  or*  (h:U   be  of  the  ^uorgm.      See  alio 

(Isrs,  adjudications,  warrants,  inden.  i€.  Ct3.  t,  c*        «    Vol.  i«   p.  z. 

iiires  of  «ppreaiic6(hipy  or  otlKr  in*  U  ntsis^ 

680.  Rex 


county 

it  is  bad  for 

imcfrtainty. 
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IfMicftlerbe       68o.  Rex  v.  Stepney ^  EaJlerTerm^  S.Gec.2p  Bttrr.S*C, 
4fnatd  to  the  ^j. — Two  juftices  remove  J.  B,  from  Che/ham  in  5«flj 
^Jr.^'wj?  ^^  *'^/'«^J'  1^  MiddUfex.     An  exception  was  taken,  that 
ftrcm  counties,  "^^  ordcr  of  tlic  two  juUices  IS  too  uncertain,  having  no 
and  tbejuftice*  county  mentioned  in  the  margin,  and  being  direfled  tQ 
lire  ftatcd  to  be  the  churchwardens  and  ovcrfeers  of  two  parishes  in  two 
-^•^thc  coomv     ^^^«^"^  counties  [viz.  Stepfiey  in  Middlefex  and  Chtjham 
c  county     j^  Buckingham/hire),  and  they  only  cafi  themfelves  juf- 
tices  of  the  peace  for  the  county  af ore/aid ;  (o  that  they 
do  not  appear  to  have  any  jurifdiftion ;  for  by  13.  & 
14.  Car.  2.  c.  12.  the  jurifdiftion  is  given  to  the  jufticcs 
of  the  county  where  the  pauper  comes  to  inhabit.    And 
it  is  incumbent  upon  the  juftices  to  fhew  that  they  have 
jurifdi£tion  :  it  ought  to  appear  upon  the  face  of  their 
order  that  they  were  juftices  for  the  county  of  Bucks. 
a.  Sali.  474.  Aex  v,  Dobbyn,    On  the  other  fide  it  vnt 
faid,  that  it  is  a  good  order  enough,  unlefs  the  Court 
will  prefume  it  to  be  made  by  juftices  of  Mi ddief ex.   But 
the  complaint  was  made  by  a  parifli  in  BuckinghamJMre ; 
the  paupers  refidcd  in  Buckingham/him  and  tlic  exami- 
nation was  taken  in  BuckinghaTfi/hire :  therefore  the  Court 
will  not  prefume  that  the  juitices  of  Middlefex  did  al^ 
this,  iince  the  nature  of  the  fad  determines   the  con- 
trary   In  a  cafe  between  the  parilhes  of  Horjbam  and 
Menfield^  B.  R.  P*  5.  Geo.  i.  the  ordcr  was  expreiied  to 
be  made  **  on  complaint  by  you"  in  general,  not  faying 
which  parifii  complained.     The  Court  held,    that  the 
complaint  muft  be  necefiarily  intended  to  be  made  by 
that  pariih  who  were  aggrieved  by  the  refidence  of  the 
paupers.     So  here  it  is  hifficiently  certain  to  a  common 
intent,  that  this  removal  muft  have  been  made  by  the 
juftices  of  Bucks  ;  and  the  rather,  becaufe  the  certiorari  is 
directed  to  the  juftices  of  the  county  of  Bucits.-^^hofih 
Hardwicke.  As  to  what  has  been  urged  in  rcfpeft  of 
the  Court's  prefuming  or  intending  them  to  be  juftices 
of  Middlefex  in  order  to  make  it  bad,  the  anfwer  is,  that 
the  Court  can  intend  nothing  at  all  about  it.     And  it  is 
not  like  the  cafe  between  Horjham  and  Henfield ;  for  there 
|he  ftrift  fenfe  of  the  word  you  was,  that  the  complaii!^ 
was  made  by  all  of  them,  and  therefore  it  was  in  fub- 
ftance  well.   I  do  not  think  therefore  that  this  exception 
has  received  or  can  receive  an  anfwer.-r-PAGE,  Juftice. 
As  to  the  intendment,  we  can  intend  nothing.     The  or- 
flcr  ought  to  appear  to  us  to  be  good  ;  which  this  docs 
not,  for  the  word  **  aforefaid^^  equally  relates  to  both 
pounties.— tPrqbyn,  Juftice.   We  cannot  fupport  theft 
prdcrs  by  intendment ;  for  thofc  who  aft  under  a  jurif- 
^iflion  given  by  aft  of  parliament  muft  Ihew  their  ju- 

rifdidion. 
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rifdiaion.— Lee,  Juftlcey  was  pf  the  fame  opinion,^«      R"  •• 
Pbr  Curiam,  unanimoufly,  The  rule  muft  be  made    ^T»?ii«f. 
nbfolute  to  quafh  the  orders. 

68 1.  Rt}f  V.  Madelyy  Hilary  Tetm^  l6.  Gee^  2.    5«rr,  Ao  wdcr  of 
S.C  202. — ^Two  juftices  remove  the  pauper  from  Lille- ^^^''^^  ftaring 

^uil  in  the  cowity  of  SalQp,  to  iI4i?^<?/y  in  the  county  of  |^^j^^[Jj."^^^ 
Stafford.    Exception  was  taken,  that  it  does  not  appear,  the^county  bf 
that  the  two  juftices  who  made  it  were  juftices  of  or  for  any  its  common  ap« 
county,  it  being  onlv  faid  for  the  county  of  Shrcff/iire^  and  p«lJation,  at 
there  is  no  fuch  divifion  as  the  county  of  Shrop/birt. —  ^^ropjbir»  in- 
The  Court  held,  that  "  ^hrofjhire''  being  the  common  jj^**^ 
appellation  of  the  county,  it  was  well  enough^  bpthin 
orders  and  afts  of  parliament, 

682.  Rex  V.  Jndoverj  Mich.  Term^  2j^Geo\  3.  Cald.yj^i,  An  order cC 
—Two  juftices,  in  an  order  removing  Jnn  Day  from  ^^V^^^-^ 
^ndover  in  the  county  of  Southampton  to  Lambourn  i^i^caftitethcm- 
the  county  of  Berks,  ftated  themfelves  to  be  ^*  two  of  his  m^  to  be  jui;* 
♦*  majefty's  juftices  of  peace  for  the  borough  or  town  and  <iccs  for  •<• 

^*  parilh  of  jlndover.l^c:'— The  Court.    Enough  ap-^^  ^""^^  ^ 
pears  to  fupport  the  orders  for  both  town  and  borough*  ^r^,^^ 2" 
are  coupled  with  panih  ;  and  they  fuincienly  appear  tOdcBtlyperuia* 
be  juftices  of  either  of  thofe  places  for  which  they  wef^ 
((Dpow^red  to  make  this  order. 


IV.  The  complaint  to  be  mqJh^ 

J583.  Macclesfield  V.  Leithfrith.  Affl,— Order  T^as  madcH«.  Wm 
on  the  complaint  of  the  churchwardens,  &c.  of  the  bo-  ^^^^  •*  "^ 
rough  of,  &c.  5  to  which  it  was  objefted,  that  a  bo-  "rSTc^oS 
rough  may  confift  of  feveral  pariftie§,  and  then  it  be-  wardens  of  «  ' 
comes  uncertain  which  of  the  parishes  are  grieved. — Bv  borough  be 
THE  Court.    Take  a  rule  tQ  (hew  caufc,  V^^ 

684.  Wefton  Rivers  v.  St.  Peter'* s^  Eajler  Ternij  I.  J^n.  An  ordw  of  m* 
7,.  Salk.  492. — Uppn  an  order  pif  two  juftices  it  was  ob-  roo»*l  «nft  ««? 
jefled,  that  it  was  faid  to  be  upon  complaint  only,  and  °^i^^'^2, 
not  upon  complaint  of  the  churchwardens,  ^c.-n-THE^^^^^,^^/^-^^ 
Court  was  clearly  of  opinion,  that  it  n^uft  appear  upon  but  uiwn  com- 
^n  order  of  removal  to  have  been  made  on  complaint  o{i>^itnoftbtfa* 
the  churchwardens,  &c.     But  it  appearing  that  the  re- '*i/*'«J^^«'^- 
turn  ftated  it  to  be  upon  the  complaint  pf  the  church- 
wa)rdens,  jt  was  urgpd  that  the  dcfeft  of  the  order  was 

fupplicd 
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W«iToit  Ri-  fupplied  by  the  return  of  th^  certiorari;  and  at  another 

VIES  V.  ^     jgy,  Holt,  Chnfjuftice^  pronounced  judgment.  This  ex- 

T,  £Txa  s,  ^.gpfJQj^  jg  £5j^jJ  .  fQf  ,^Q  perfon  can  difturb  a  man  coming 

into  a  parifh,  but  tliey  that  have  authority  to  do  it:  a 
complaint,  e^  officio^  from  one  not  concerned,  is  nothing; 
it  may  be  the  parifh  are  willing  to  keep  him  ;  and  as  to 
the  return,  that  cannot  cure  the  order,  for  they  had  ex- 
ercifed  their  authority  before ;  and  by  the  certiorari  they 
have  no  power  but  to  return  the  order  in  hiec  verba  \  and 
therefore  what  they  think  fit  to  return  farllier,  the  Court 
can  take  po  notice  of. 

An  order  of  re-  685.  Spalding  V.  St.  John  Bapt?/}^  Mich.  Term^  9.  Ann* 
movai  ftating  poUy^  267  .—This  was  an  order  of  removal  direfted  «  To 
»^*upon  *'  ^^^  churchwardens  and  over/eers  of  the  ,poor  of  the 
complaint  of  the'*  parifli  of  SpalJing,^^  and  *'  To  the  churchwardens 
tvo  pariflics  is  ^*  and  overfeers  of  the  poor  of  the  parifh  of  St.  John  Bap- 
P*<*f  **  tifi.*^ — *'  Whereas  complaint  has  been  made /7  MB 

SeeHorAiamo.  "  unto  US,  &c."  without  faying  which  of  the  parimcs 
Henfieid,  poa.  made  the  Complaint. — Parker,  ChieJ^Juftice.  Surely  it 
F*  7^5'  is  well  enough ;   for  if  both  complam,  it  muft  be  upon 

the  complaint  of  the  right  parilh.— The  Court  would  not 

Guafli  tl^e  order. 

An  order  of  re-      686.    Shag  ford  v.   Norihboi^y^    Mich.  Term^   10.  Jmt. 

movai ftated CO  Sett,  Csf  Rem.  33. — Mr.  Cruise  moved  to  quafli  an  or- 

be  made  upon  j^r  of  removal  on  the  ground  of  there  being  no  complaint 

*^diftrencc*r  ^^*^^  *"  it.— SiR  Peter  King  fubmitted  that  the  words 

*•  allegations/  ^f  ^^^  ^ule,  v*^.  ^'  Upou  hearing  the  differences,  alJc- 

«proofs,&c/'  "  gations,  and  proofs,  &c."  were  tantamount  to  a  cora- 

is  bad ;  for  plaint.— The  Court  held  not ;  and  fo  it  was  qualhcd. 

Ibey  flo  not  ^     • 

AlOOiinC   to    a-  comflaini. 

An  order  cannot  687.  Reg.  v.  Ncwin^ion^  Trinity  Term^  10.  jfnn.  Sf/i. 
remove  more  Jff  Rem.  45. — Whcrcas  y.  S.  had  intruded  into  the  parifli 
p^fonsrhaniheQf  ^^  and  IS  likely  to  become  chargeable.  These  then 
compUined^f.  ^^^  ^^  remove  him  with  three  children. — The  Court 

quafhcd  this  order;   for  the  juftices  have  removed  njorc 

perfous  than  were  complained  of. 

An  order  of  re-  688.  Reg.  V.  Graff ham^  Eajlex  Term^  12,  Jnn.  Sett. 
woTai  ftatJng  y  j^^j^,  16.— The  order  fet  forth,  That  Henry  late  and 
LthM^«Jww^j^^^  wife  do  endeavour  to  intrude  into  the  parifh  of  A* 
utMrudt\tkX9  and  are  likely  to  become  chargeable,  and  therefore  the 
the  parifli  is  juftices  remove  tlicm.— Mr.  Raby.  Here  is  not  afuf- 
bad  5  far  he      ficient  Complaint  nor  authority  for  the  juftices  to  foun4 

/lannot  be  re-  .     .  H        •       -    •* 

moved  from  a  placp  jn  which  he  never  was. 

this 
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this  order  upon ;  for  they  have  no  power  to  fend  a  per-*      ^^<''  ^' 
fon  away  by  an  order,  unlcfs  he  has  aftually  intruded  C&a»fma«u 
Into  the  parlih. — Mr.  Thompson.    The  order  fays  he 
is  "  likely  to  become  chargeable ;"  and  how  can  he  be 
fo,  unlefs  he  was  aftuelly  in  the  parifli. — Parker,  Chiefs 
Ju/iice.     The  party,  being  poor,   is  likely  to  become 
chargeable  ;  but  by  the  words  of  the  order  he  his  only 
endeavoured  to  come  into  the  parifli,  which  cannot  be 
conftrued  as  imputing  that  he  is  aSually  come  into  the  * 

parifh.— And  per  Curiam,  The  order  was  quafhed, 

689.  Horjham  v.   HenpU^   Eajier   Term^    5.    Geo.    i .  An  oittef  cf  re- 
Burr.  S.  C.  24.— The  order  was  expreflcd   to  be  inade^^^^**  '"/^^'b 
*'  on  complaint  by  you"  in  general,  not  faying  which Ixp^ld^bc 
parifli  complaiiKd, — TriE  Court  held,  that  the  com- made  by  ••^m'* 
plaint  muft  be  neceffarily  intended  to  be  made  by  that  without  faying 
parifh  who  were  aggrieved  by  the  refidence  of  the  pau-  ^^*<^'*  f«*''^ 

pers.  00  ^  r  complained, 

'  hdd  ^ood. 

See  Spalding  v.  St.  John  Bapti(l>  ante,  p^ge  764^  pL'  6^5. 

690,  Rex  V.  South-Afarjlon,   Trinity  Term^  5.   Geo.    I .  In  an  order  of 
Stra.  189. — The  order  runs,  **  Whereas  J.  Charlwood^^^'^''^^'^'^^ 
*'  and  his  wife  is  come  into  your  parilh  endeavouring  to  ^^^V  ^^. 

•*  fettle  themjelves  contrary  to  law,  and  are  likely  to  be-  pJ^Vrcmo^- 
**  come  chargeable :  tliefe  are  therefore  to  require  you  ed  ai'^u^Uy 
**  to  convey  the  faid  Charlwood  and  his  wife  from  ^^wr  came  in:o  tiit 
<*  faid  parifli  to  the  parifh  of -^.  yr."— Martin  moved  ^«'«<>»,*nrf««- 
to  qualh  the  order,  for  the  uncertainty  whether  the  huf-  f"tu"'^**  ** 
band  or  wife  came  into  the  parifli,  it  being  in  the  fin- 
gular^  wltfen  it  fliould  have  been  in  the  plural  number ; 
and  cited  Salk.  122.  where  an  order  of  two  juftices  r.as 
dothy  and  quaflied.     Regina  v.  Ingham  (tf ),  infuhum  fecit  {a)  Tnn, 
againft    two  defendants,   and  held  ill  (^).  —  Hussey,  n»  Ann. 
€ontra.     The  Angular  number  will  fervc  for  hufljand  and  W  **  ^^*  5«* 
wife,  though  for  no  others.     The  cafe  of  an  indiftment 
wiir  not  govern  this,  for  that  is  always  conftrued  ftriftly, 
.  but  thefe  have  a  liberal  conftruflion.    Nor  is  the  cafe  in 
Salkeld  at  all  applicable,  for  there  the  fault  was  in  th? 
adjudication  itfclf,  but  here  it  is  only  in  the  complaint. 
1  fee  no  more  neceflity  to  flicw  them  in  the  parifli,  than 
there  is  to  fay  "  did  not  take  lol.  per  unnum^  or  ferve  a 
•*  parifli-office,"  which  is  never  required.   But  if  it  be  ne- 
ceflTary,  it  appears  fuHicicntiy  upoti  the  whole  order.     It 
is  faid,  endeavouring  to  fettle  themfelvesj  and  that  they 
4ire  likely  to   become  chargeable,   and   then  they  arc 
ordered  to  be  removed  from  the  parifli. — Et  per  Pratt, 
X^hiefJuJIice^  1  do  not  think  it  neceflkry  to  flicw  they  came 
in  J  but  this  is  onlv  an  ''endeavour  to  fettle  j"an4  that  may 

be  . 
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Rjix^.  be  where  the  partr  never  came  in,  as  the  cafe  of  children 
South  Mar-  \^fyj-xi  in  one  patiln,  when  the  fettlement  of  the  parent 
*^®*'  is  in  another.  But  if  it  were  neceflary,  it  is  implicitly 
fet  forth,  which  in  the  complaint  is  fufficient.  To 
which  PowYs  and  Eyre,  Jujiicesy  agreed.  —  Et  per 
FoRTEscuE,  Jujiiccy  The  only  two  things  requifitefor 
tlie  juftices  to  adjudge,  is  the  place  of  the  laft  legal  fet- 
tlement, and  th^t  the  party  is  likely  to  become  charge* 
able.  And  thefe  muft  be  pofitive,  though  as  to  the  com- 
plaint it  is  well  enough  to  take  it  by  implication.  This 
IS  not  falfe  grammar,  as  doth  was  in  Wejf%  Cafsj  for  it  is 
common  for  Latin  authors  to  put  the  fingular  number 
where  there  are  two  nominative  cafes.  Horace  faySy 
Detur  nobis  locus  hora.  If  it  were  neceflfary  to  firain  a 
point,  we  might  refer  is  to  theJiufband,  and  then  the 
wife  will  follow  of  courfe.     The  order  was  confirmed. 

Anonlerofrc.      69 1.  Rex  v.  Harely^  Hilary  Terniy    12.  Geo.  2.   jfndr. 
movaik  bad  if  ^gj^ — gjj^  Thom  As  Abney  moved  to  qualh  an  order  of       I 
flrfh**-!I?Jl  juftices  for  the  removal  of  a  pauper,  bccaufe  there  was  no 

torcn  any  com-  J      ■  .  .     r  1  i»*i^-ii't«  «■• 

plttfic  made;  complaint  fet  out  thercm  ;  and  this,  he  laid,  had  been  held 
iorjbe  tompiaita  2,  fatal  objeftion. — Mr.  Makepeace  anfwered,  that  it 
h  thefouo-  ^as  only  matter  of  form. — The  Court  (tf).  This  is 
^uftiW^uriL    *^  foundation  of  the  jurifdiaion  of  the  juftices;   and 

dlaion.  '**"      therefore  they  quaflied  the  order. 

» 

An  order  of  two      692.  Hex  v.  Standijhy  Trinity  Tcrm^  ^3'  ^  14-  Geo*  2« 

Juiticcs  nctd     Burr,  S.  C  I  CO. — Upon  an  order  of  two  juftices  reraov** 

^h^llmpll^     ing    Mary  Kennedy  from  Upholland  to  Standijb,  an  ob- 

w^'roade'upon  jcftion  was  taken,  that  it  did  not  appear  in  the  order  that 

Mik  th9-  complaint  was  made  upon  oath.    On  the  other  fide 

it  was  contended,  that  this  was  not  necellary,and  the  cafe 

of  Rex  V,   Southwold  was  cited  {b).     The  order  was 

quaflied  upon  another  exception;   but  the  Court  faid 

that  the  ftatute  does  not  require  a  complaint  upon  oath. 


The  offliflSon  of  693.  Great  Bedwin  v.  WTtlcot^  Trinity  Term^  15.  Geo.  2* 
emplamfM  2.  6tra.  1 1 58.  —  An  order  of  two  juftices  was  made, 
mJfuJitatton  in  ^j^j^Qut  faying  it  was  upon  complaint  of  the  church- 
removal,  is  not  matter  of  form,  and  tbbrefore  cannot  be  amended  by  feifions.  S.  C.  i.  Sefl^ 
Cftf»  141.  $.C.  %,  Burr.  S.  C.  x63. 

(«)  AbfentePACBfT^iVf.  **  upon  complaint  of  the  churcb- 

(h)  Burr.  S.  C.  140.     The  ob*  ^  wardens  and  overfeen,  ftc«**  not 

jedtion  in  this  cafe  was,  that  there  faying  that  it  was  founded  on  oath. 

was  no  oath  ftated  in  the  order,  of  -—Lee,  Chief  Juptc$^      ]c  is  iaid, 

the  likelibood  of   the  paupers   to  **  upon  du9  pr§»f  made  thereof,  i«e 

become  charseabte;  it  was   tuily  f*  do  adjudge,*' a^c.  which  is  enough 

wardens 


H 
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wardens  and  overfcers,  nor  that  one  of  the  juftices  was  of  Gk»at  Bli- 
the quorum^  nor  that  the  pauper  (who  was  a  certificate-  ^'^  ••  ^**r 
man)  was  become  adlcally  chargeable.     Upon  appeal  to        *^'* 
the  feflions,  they  fct  all  this  right,  under  5,  Geo.  2.  c.  19. 
which  empowers  them  to  amend  defefts  in  form,  and 
proceed  to  the  merits.— Sed  per  Curiam,  This  is 
going  too  far;  they  are  to  amend  defefts  in  form>  before 
they  go  into  the  merits ;  whereas  here  they  muft  go  into 
the  merits  before  they  can  introduce  the  amendment.   It 
was  never  deiiened  they  fhould  infcrt  new  fafts,  but  only 
amend  the  informal  way  of  fctting  out  the  fafts  whicri 
were  ftated*    The  order  therefore  for  the  amendment 
muft  be  qualbed)  and  alfo  the  original  order. 


V.  The  examinatton, 

694.  Anonymous^  Eafter  Term^   10.  fFilL  3-  Camh.  478.  It  it  fK>t 
—A  pauper  ought  to  have  notice,  and  to  be  heard  be-  ^^^y  *hat  th« 
fore  he  is  removed ;  but  it  is  not  abfolutely  neceflary  ;  ^^"^^',2^^^ 
yet  if  it  can  be,  it  is  fit  it  fhould  be  done.  ^^J^  ^^^-^^  ^ 

or  be  prefent  at^  :h€  txamweum^ 

695.  Ware  v.   Stanjiead^    Trinity  Term^    1 2.    TVilL  3.  An  order  of 
a.  Salk.  488.— An  order  was  made  by  two  juftices  to  re-  [J;^^^^*  J**""^ 
xnove  //.from  fVare  in  the  county  of  EJfex  to  5/^;?- Jf^^'ji^^*"*^ 

yiead  in  the  fame  county.     An  exception  was  taken  to  the  btrforo  «f  or 
form  of  the  order,  bccaufe  it  was  faid,  "  It  appears  upon  •«*  r/ms,  \%  biuL 
•*  examination  before  us  or  one  of  us-,  £s^r."  and  the  exa^  7.  Mod.  54. 
tnination  ought  to  be  before  both  ;    bccaufe  both  are  to  ^^  ^^^  •• 
make  iht  judgment  of  removal.— Mr.  Cooper  faid,  that  ^^>^^^^»  i*^ 
by  14,  Car.  2.  c.  12.  the  complaint  is  direSed  to  be  made  ^'  ^ 
to  any  juftice,  and  therefore  the  examination  alfo  may 
be  before  one  jufticc  ;  and  that  it  was  only  necelTary  that 
two  (hould  join  in  removing. — Gould,  Juftice.    The 
fiatute  direfts,  and  the  practice  is  to  make  complaint  to 
one  juftice,  and  then  he  grants  his  warrant  to  bring  the 
poor  man  before  two  jufticcs,  and  thcnthofe  two  julliccs 
are  to  examine  and  remove. — And>  per  Curiam,  the_ 
order  was  quafhed. . 

696.  Munger^hunger  v.  War  deny  Hilary  Term^  10.  Geo.  I,  Ad  or<Jer  of 
2.  Seffl  Caf.  40.-*An  exception  was  taken  to  an  order  of  removal  dating 
juftices  for  the  removal  of  a  pauper,  that  it  is  faid  to  be  ****'  "  ^'* 
made  upon  due  examination^  without  faying  that  the  exa-  ™**^^  **".  ^*^ 
inmation  was  taken  upon  oath. — Tub  Court.    It  is  good,  without 
enough  to  fay  the  order  .was  made  upon  due  examination^  ilatinf  that  tht 
without  faying  upon  oath^  though  the  ftatute  direfts  the  «»"»♦"•'««« 

examination  ^**  ••  "*'*' 
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MoKciR     examination  to  be  upon  oath  ;  for  when  it  is  faid  ih  at 

WiuuT"*  ^^^^^  ^^  ^  **  ^P^"  ^"^  examination,"  it  Ihall  be  in- 
tended to  be  "upon  oath,"  according  to  the  fiatnte: 
and  in  'the  cafe  of  Pex  v,  Qrenccfter^  this  term,  it  was 
held  fufficient  to  recite  in  the  order,  that  upon  *'  due 
**  examination  of  the  party,  and  upon  his  affirmation," 
&c.  without  adding  tiiat  the  party  was  a  quaker* 

*tht txammntton  697.  Rex  V.  fFyies,  Trinity  Terht^  II.  Geo»a»  Slra,10()'i, 
m^a  be  by  ibg  — It  was  held,  that  though  the  complaint  of  a  pauper's 
#««ji|/<rm  who  fcttlcment  may  be  to  one  juftice,  yet  the  fxaminaiion  ought 
*  .?    ^^1   ^'  to  he  by  two*  and  thofe  that  fign  the  order  of  rentoyalt 

Salk,  4SS.  -^  ^ 

ADdr.  238.       See  Rex  v.  Stanftead,  aate,  pa^  767    pi.  695. 

An  order  of  698.  Rex  V.  fVykeSy    Trinity  Term^     II.  &  12.  Gee,  1. 

removal  ooght  ^;/^r.  238. — An  information  was  moved  for  againft  two 
^^'^J^***juftices  for  figning  an  order  of  removal  without' fum- 
^minoasl^ald  nioning  the  party. — The  CoUrt  granted  the  infor- 
jktard.     .        mation. 

An  order  of  699.  Rex  v.  Fethertonj  Hilary  Term,  I3.  Gc&.  2.  2t.  Srf 

liTo^'hlte^b^n^  ^f'  45-— The  order  was ,  '*  W  h e  r  e  a  s  complaint  has  been 

made  upon  </«#  "  made  to  US  y/.  and  B.  &c.  we  do  adjudge  upon  due  cen^ 

t^mfidctMtion       ^^  fideration  of  the  complaint  *'— An  exception  was  taken, 

Initead  of  «*«-  Bccaufe  from  aught  that  appears,  it  might  be  made  by  the 

«Man0«^  »*f"^"  juftice^  of  thcW  oti'fi  thinking  ;  for  it  fliould  he  mentioned 

tliat  the  orcitT  wns  made  upon  due  examir.aiion,  arid  fo  in 

the  cafes  of  Rex  v,  Ci>  enceftcr  and  Rex  v.  Nuchee  IVhar^ 

/5«.— But  bv  THJE  Court,   As  the  order  is  faid  to  be 

made  upon  *•  due  confideration,"  that  implies  **  a  due 

examination,*'  and  therefore  it  is  well. 

The  juftices  of  7^^'  ^'^  ^'  ^^^^  ^^'  -^/^'^•'«*J»  Mich.  Terfn^  13.  Geo.  2. 
oM  county  cstti'  Burr,  S,  C.  136. — Two  juflices  remove  Elizabeth  Hejcs 
not  make  an  and  an  infant  baftard,  fix  years  old,  from  Highworthiti 
^r°^'";«r^  ;r;7:/«/W  to  Coln  St,  Jidwin's  in  Glouceflerjhire.  The  order 
^/takcn  and  *  ^*®  made  by  tvvo  juftices  of  fViltJhire^  on  an  examination 
tranfinittcd  to  of  the  motlier  of  the  child  removed,  .taken  before  two 
themby  juf-  juftices  oi Middle fex^  which  had  been  tranfmitted  to  the 
ticesof  another  jufl;i^.^g  of  fViltJhire^  with  an  affidavit,  verifying  that  it 
tbou^' filch  ^*^  duly  taken.  It  was  contended,  that  a  certificate  of 
cxamlnarion  be  onc  juftice  is  to  be  regarded  by  another  juftice,  but  that 
iPtrificd  by  oath  upon  the  prefent  occafion  it  did  not  reft  merely  onaccr- 
thatltwaidoiy  tificate  ;  for  the  juftices  of  Wiltjfyire  for  therafelves  ad- 
***^*"'  JQ^g^f  "  that  it  appears  to  them,  upon  due  examination 

*'  and  enquiry  upon  oath  into  the  premifes." — \M^ 
Chief  Juftice.    It  is  plain^  that  thefc  mitfhire  Juficft 

haft 
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htvc  grounded  their  adjudication  upon  the  examination  k»x  ▼. 
tranfinitted  to  them  from  the  Mlddlefex  Juftkes.  What  Con*  St. 
they  examined  and  inquired  into  upon  oath,  was  the  con-  alowxm  •» 
vcyance  of  the  child  out  of  one  parifh  into  thc*other. 
Now  the  examination  on  which  they  relied,  being  taken 
hy  two  juftices  of  another  county  ;  and  the  perfon  exa- 
mined by  thofe  juftices  remaining  ftill  alive,  for  aught 
that  appears  to  the  contrary;  it  is  plain,  this  depofition 
ought  not  to  have  been  received  as  evidence  to  ground 
their  adjudication  upon;  though  it  might  perhaps  have 
been  ufed  as  concurring  evidence,  I  have  often  heard  it 
declared  here  (and  by  Mr.  Justice  Eyre  particiflarly), 
that  both  Juftices  ought  to  be  pi^fent  at  the  viva  voce 
examination  of  the  witneiTes.  —  Page,  Juftice.  I 
remember  a  cafe  where  it  was  determined  that  both 
juftices  muft  be  prefent ;  and  that  it  is  not  fufHcient  for 
one  juftice  to  examine  the  matter  and  tranfmit  it  to  the 
otlier,  and  that  other  to  fign  the  order  without  examining 
into  the  matter  himfelf.  If  the  woman  was  alive,  flie 
ought  to  have  been  examined  by  thefe  juftices  themfelves. 
But  even  fuppefing  that  ftie  was  not  alive,  yet  ftill  I  do 
not  know  that  they  could  regard  that  M'tddUfex  exami- 
nation. It  docs  not  appear  that  the  Middlesex  juftices 
had  any  jurifdiflion  :  for  no  complaint  appears  to  have 
been  made  before  them  ;  and  if  not,  they  could  have  no 
jurifdi&ion.  The  juftices  having  fet  forth  (though 
they  were  not  bound  to  do  it)  the  grounds  of  their  adju- 
dication, the  Court  will  judge  of  the  fufficiency  of  them. 
—^H  APPLE,  Jujiicey  concurred  in  opinion.  He  agreed  to 
what  Mr.  Justice  Page  had  laft  faid :  and  he  remarked, 
that  the  juftices  found  this  their  adjudication  of  the  place 
of  fettlement  wholly  upon  the  tranfmittcd  examination 
(which  they  ought  not  to  have  admitted  at  all.)  The 
other  evidence  related  only  to  the  coming  into  the 
parifh. 

,l^n^'  ^?  ^  H^w^r/*,  Tr/Wz/Jirm,  13.  £sf  H^Geo^^  2.  Ther;r.«,,W.. 
^5^.-i-The  Court  granted  an  information  againlt  a  jul-  of  a  pauper  for 
tice  of  peace,  for  figning  his  own  and  his  father's  name  thcporpofcof 
(another  juftice  of  peace)  to  an  order  of  removal  of  a  removal  muft 
baftard  child  ;  the  aft  of  parliament  exprefsly  direaing,  fi'^'f^y'lhl 
that  it  fhall  be  done  by  two  juftices,  and  upon  cxami-  f^^e  two  juf. 
nation  before  them  :    whereas  the  juftice  whofe  name  tices  in  tb« 
was  jigned  by  the  other  was  at  a  great  diftaiice  from  the  prefence  of 
place,  and  was  not  at  all  privy  to  the  tranfaftion  ;  and  ^^^  ^^^* 
this  is  therefore  an  illegal  act  in  refpeft  to  the  confe- 
quence  of  it  to  the  pauper  and  to  the  burthen  of  the 
Vol.  11.  Ddd  parifli; 
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R»x  «r.      j^riili ;  and  though  it  is  fwom  that  the  pra^ice  in  thk 

HoWART«.   county  was  for  one  jufticc  to  figrt  the  name  rf  anotheri 

that  will  not  excufe  him,  but  is  rather  a  greater  reafon 

for  grafiting  the  information,  that  this  illegal  praAice mzf 

be  put  a  {top  to.      A  cafe  was  cited  of  the  £iff  v. 

(a)  Ante,  page  ^i«  (fl)f  where  the  Court  held,  that  an  information 

^68.  ihould  go  againft  three  juftices  for  granting  an  order  of 

removal ;  three  having  hgned  it|  aiki  only  one  of  then 

having  examined  the  party. 

An  order  of  «•      7^^*  Rexv.  Bagwortb^  Eajier  Term^  2a.  Gfe^,  3*  CakL  1794 
movainecd  not — The  order  wai,  "  Whereas  we,  the  faid  jufticai 
Aace  an  cxami-^^  Upon  examination  o/the  pnmi/is  upon  oath*  and  other 
Mti<m or fummoMs  it  circumftanccs,  do  adjudge  the  fame  to  be  true,  &c." 
ef  the  pauper.    ^jj^yR ELL  contended,  that  this  order  could  not  bt 
fupported  in  point  of  form,  for  that  it  did  not  appear  to 
have  been  made  upon  proper  and  fufficient  evidence,  it 
being  made  only  upon  examination  cftke  fremifes ;  and 
that  an  enquii7  generally  into  the  fwjeA  matter  is  not 
enough,  for  that  the  pauper  himfelf  muft  be  examincdj 
(*)  ABtC|  page  and  he  cited  Sex  v.  lP'ykes{b)y — BuLLElt>  Jujtict.    It 
7^'«  cannot  be  neceffary  in  all  cafes,  that  the  pauper  flioitM 

be  examined.  In  that  of  an  in&nt  of  tender  years  it 
would  be  impoffible.  There  is  no  fuch  j^neral  rule: 
and  as  to  the  cafe  cited,  it  was  an  information^  and  muft 
therefore  have  gone  on  different  grounds.  The  juftices 
probably  had  refufed  to  hear  the  pauper. — ^Dayrbll. 
Still,  as  in  tlie  prefent  cafe  the  pauper  is  not  ftated  to 
be  en  infant,  or  under  any  fuch  difability  aa  would  pre- 
vent her  giving  material  evidence,  it  ihoVld  appear  diit 
ihe  had  been  iirft  fummoned ;  ihe  ought  to  have  had  no« 
tice,  and  to  have  been  heard,  before  her  remt>val ;  as  (ht 
might  have  produced  a  certificate,  or  (hewn  other  fuffi* 
cient  caufe  why  ihe  ought  not  to  have  been  removed.— 
Buller,  Jufttcc.  To  this  obje£tion  2.n  ^nof^mous  Caji 
(c)  Ante,  page  in  Comber  bach  is  in  point  (r).'  In  tliat  cafe  Holt,  Chef 
767.  pi.  694,  Jufticey  fays,  "  If  it  can  be,  'tis  fit  it  ifaould  be  fo,  buJ 
•*  not  abfolutely  ncceffary.*' 

The  teftlmony  ^  703-  ^^^  f  •  Buckleburj,  Eafter  Term,  26.  Geo.  3.  I.  Term 
of  the  father  10  R^-  164. — An  order  removing  three  children  all  under 
prove  the  deri-  the  age  of  feven  years  ftated,  '«  We  the  faid  juftices, 
vative  fettle-  ««  upon  due  proof  made  thereof,  as  well  upon  the  examj- 
went  of  his  u  nation  of  Elizabeth  their  grandmother  upon  oath  at 
be'difpenf^*^  "  otherwife,  and  likewife  upon  due  confideration  had  ct 
with  where  his  **  the  premifes,  do  adjudge,  &c."— Wilson  contended, 
attendance  can-  that  the  Order  was  informal,  becaufe  it  appears  on  the 

AOt  beprocured,  JKi 
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hct  of  It  to  be  granted  on  the  examination  of  the  ^and'      R^«  ♦• 
m^iber^  and  not  on  that  of  tht  father  of  the  chUdren,^^^****'"*^* 
which  ought  to  hare  been  heard  before  the  Juflices  made 
the  order.— But  the  Court  were  clearly  of  opinion  that 
there  was  no  objeftion. 

704*  Reic  V.  Erifwelly  Trinity  Term^  3O.  Ge9.  3.  3.  Term  If  two  jufttco 
Hep.  707. — The  pauper,  J9hn  ^harpe^  came  into  the  parifli  '*K*  ^^  '*'""'• 
of  Icklingham  All  Saints  in  1767,  where  he  was  employed  ^J.7ciativeTo* 
as  a  day-labourer  to  work  on  the  navigation.     In  1779  his /ectiement, 
he  was  taken  before  the  reverend  7".  Ball^  D.  D.  and  bat  do  not  «• 
Clement  Tookie^  clerk,  two  of  his  majcfty's  jufticcs  of  the  mo^^him,  and 
peace  for  the  faid  county,  by  the  overfeers  of  the  poor  te^^rjiVx" 
of  the  pari(h  o(  Icklingham  All  Saints ^  for  thepurpofe  of  ©r  becomei'^'«. 
being  examined  as  to  the  place  of  his  laft  legal  fettlemcnt  ;/:i«« }  ^«.  who* 
in  confequence  of  which  the  following  examination  was  **»««;  '^o  other 
taken  upon  oath  before  tliofetwo  juflices  (a)^  and  fignedJ"^*^^'?!*' 
•by  the  pauper ;  that  is  to  fay,  '*  County  oi Suffolk.  The^y'^^  i|Y*' 
*'  examination  ofjohn  Sbarpe  of  Icklingham  All  Saints  in 
**  the  faid  county,  labourer,  taken  on  oath  before  us  two  ^^t^J^'vvio 
**  of  his  majcfty's  juftices  of  the  peace  in  and  for  the  ggn-,  s.c.  584, 
•*  faid  county  the  19th  day  of  February  1779  touching 
*^  the  place  of  his  lalt  legal  fettlement ;   who  faith,  that 
^*  about  24  years  s^o  he  duly  let  himfelf  for  a  year  to 
•*  Thomas  Pepper  of  Erifwell  in  the  faid  county,  farmer, 
V  but  cannot  recolIe£l  nis  wages  >   that  he  duly  enterrd 
•*  on  his  faid  fervice,  ferved  the  year  in  Erifwell  afore- 
"  faid,  and  received  his  year's  wages ;  fincc  which  time 
^'  he  has  done  no  aA  whereby  to  gain  a  fettlement  eife- 
•*  where,   to  the  beft  of  his' knowledge.    John  Sharpe. 
*<  Taken  .and  fwom  before  us  die  day  and  year  firft 
**  above  written.**    No  proceedings  were  had  m  confe- 
quence of  this  examination  until  the  order  of  removal 
ivhicjiii  ii  the  fubjeA  of  tliis  appeal,  was  applied  for  and 
-fliade.     T^he  pauper,  from  the  time  of  the  examination 
being  taken,  continued  to  reiide  in  Icklingham  All  Saints 
ipr- about  five  years,  endeavouring  to  gain  his  livelihood) 
and  without  becoming  chargeable  to.that  parifb,  when  he 
became  infane,  and  continued  in  a  flate  of  infanity  to 
Ac  time  of  his  removal  to  Erijyuell  as  aforefaid  {b)»    On 
the  part  of  the  refpondenu  this  examination  was  offered 
in  evid^ice,  and  objefted  to  on  the  part  of  the  appellants ; 
but  it  was  received  by  the  Court,  the  hand-writine  ef  the 
juflices  who  took  the  fame  being  firfl  proved ;    and 

(«)  Theft  were  not  the  two  jof-    feffiont,  who  dated  a«  a  faft,  tl^t 
tkes  who  remored  the  pavper*  **  the  pauper  continued  infane  at  the 

(^)  Tliif  ca(i  wu  retatsed  to  the    ^  time  o£  hesHng  th»«  appeal.** 

D  d  d  ft  upon 
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Rex  «>•  upon  that  and  other  evidence  the  feflions  confirmed  thi 
EsxiwKLL .  order ;  but  they  alfo  ftated,  that  in  their  opinion  the  evi- 
dence produced,  exclulive  of  the  faid  examination^  was 
not  fufficient  to  warrant  that  determination.  —  Th£ 
Court  were  divided  in  their  opinions  refpeSing  this 
cafe — Grose,  ^«///f^,  and  Lord  Kenyon,  Chief  Juftia^ 
being  of  opinion,  that  the  jullices  upon  this  evidence 
ought  not  to  have  removed  the  pauper — Buxler  and 
AsHHURsT,  Jufticesy  contra. 


VI.    The  adjudication. 

Anidjodication      705.  Trowbridge  v.  JVefton^    Mich  Term^   8.  Will  J. 
oi  UJt  fettimtnt  2.  Salk.  473.— It  was  moved  to  qnafli  an  order  of  two   ' 
it  tantamount   juftjces,  which  recited,  "  Whereas  B,  is,  as  we  arccrt-  | 
*  ^h^a^finUmnl  **  dibly  informed, "the  place' of  his  legal  fcttlemcnt,"  not 

averring  that  it  was  the  place  of  his  laft  legal  fettlemcnt,  i 
as  it  ought;  for  that  the  ftatute  fays,  the  poor  perfon 
fhall  be  removed  to  the  olace  where  he  was  laft  legally 
fettled: — and  it  was  quamed  {a). 

In  an  order  of  706.  Bury  v.  ArundcU  Eafter  Term^  9.  fFilL  3.  2.  Satk* 
rwnoYai  it  is  ^y^, — u  Whereas  complaint  hath  been  made  to  us,  that 
riJ^at  u^'Sar  **  ^f'"^^  Duckin,  with  his  wife  and  children,  came  from 
in*ihe  Icmpuint  **  ^is  place  of  abode  and  laft  legal  -fettlemcnt  in  Bury  to 
which  wag  the  **  jirundel^  we  therefore  require  you,  &c."— Naught;  for 
place  of  his  laft  there  is  no  adjudication  of  the  jiiftices  which  was  his 
legal  fettlcmenti  j^^  i^g^j  fcttlement,  but  only  a  complaint  that  ^jvry  was, 

jtmuftalloap       1  •   1    j    ^u        *  1^1  *  uLtr 

pear  in  the  «5-  which  doth  not  appear,  whether  true  or  falie. 

iudUatiM  of  the  j  u  fttces. 

An  order  of  707.  Rex  V,  Hackney^  Trinity  Tcrm^  9.  fVill.  3.  Salhiji* 

icmovai,  dating  .i^<«  Whereas  complaint  has  been  made  to  us,  that 
SJ'lte  SShdf*  **  ^^'«^^^'*  Fulford,  wife  of  Uriel  Fulford,  is  lately  coiflc 
^.  B.  that  the"  i"to'  the  parifh  of  St.  Giles  CrippUgatey  and  is  likely  to 
pauper  was  laft  **  become  chargeable  to  the  fame ;  and  whereas,  on  eatfc 
l^ly  fettled  at  "  made  by  the  faid  Elixabeth  Fulfordy  it  appears  that  her 
ft  is  no  adju.  «  hulbatid  was  laft  legally  fettled  at  Hadkney ;  thcfc  ait 
'*"**'"•  **  therefore,  &c.*' — Quaflied;  becaufe  there  is  no  jiH^ 

itient  of  the  juftices  concerning  the  laft  legal  fcttlcmcnti 

but  only  the  oath  of  the  woman. 

(«)  Mich.  3.  Ann.  B.  R.  it  was    becaufe  by  every  new  fettfenest  (fti 
hetd,  that  legal  fettlement  and  laft    precedent  fettlcment  Is  difcfaaigd* 
legal  fettlement  are  the  fame  thin; | 

768.  ^ 


XE^IOVAL   OF   THE   POOR, 


773 

'    708.    Rex   V.    yohnjon^    Hilary  Terniy    10.    IVHL    3.  An  order  re* 
2.  5tf/it.  485.— The  juft ices  of  Sujffix^  on  complaint  that  '"cj'ifM? amao 
y.  was  come  into  the  parifh  of  Brood  in  the  faid  county,  |1  bad"a^o'ni. 

nd  was  likely  to  become  chargeable  to  the  faid  parilh,  famfjy  *' 
and  adjudging  Sandhurft  in  Kent  to  be  his  laft  legal  fettle-  s.  p.  in  Beaton 
ment,  ordered,  that  Johnfon  2JiA   his  wite  and  family  v.  Sifton, 
fbould  be  removed  to  Sandhurft : — which  was  quafhed,  sira.  114. 
becaufe  mn  con/tat  what  is  meant  by  his  family,  and  fome  See  alfo  Flixton 
of  them  may  have  a  legal  fettlement  at  Brood,  thouffh  "•  ^^J^^^ 
Johnfon\,^U  r;£?S"- 

709.  SuddUcomb  v.  Burwajh^  Trinity  Terntf   13.  ff^II,  3.  An  order  of 
2.  Salk.  491. — Exception  was  taken  to  an  order  of  two  j^'^o^^I  «n»ft 
juftices,  Becaufe  it  was  only  faid  to  be  complained  by  "^ff^/^^^JlJ 
the  churchwardens,  that  the  perfon  removed  was  likely  we^iihfy^T 
to  become  chargeable,  but  not  adjudged  fo  by  the  jui-  l^com  charge^ 
tices.— Holt,  Chief  juftice^  faid.  That  the  juftices  can-  «^''5  forftating 
not  remove  a  man  unlefs  he  be  likely  to  becpme  charge-  **J"?  ^v'Th 
able,  for  otherwife  they  might  remove  a  man  of  an  eftate.  fj^'officew  as 
And  he  .took  a  diverfity,    that  where    the    order   is,  likely  to  become 


**  Whereas  it  appears  to  us,  &c.  on  the  complaint,  &c.  chargeable,  is 
**  that  7-  S.  is  likely  to  become  chargeable  to  the  parifh,"  "**^  fufficiwit. 
that  will  be  well  enough ;    buf  where   it  is,  as  here,  p^^^^  ^  ' 
^'  Whereas  complaint  has  been  made,  &c."  that  is  ill.    che/hire' 


See  the  cafe  of 


Eaftor  Term,  t.  Aiui« 

710.  Maiden  v*  Fletwicky  Trinity  Term^  2.  Ann,  2.  Salk,  An^order  re- 
530. — An  order  was  made,  reciting,  that  '<  Whereas  com-  "'o^*"^  «  certi- 
*•  plaint  has  been  made  unto  us  by  the,  &c.  that  J.  S.  ^^'^']^l^^, 
**  who  is  lately  come  into  the  parim  of,  &c.  with  a  cer*  tiut  he  was 

'^  tificate,  according  to  8.  &  9.  ff^ilL  3.  is  a£lually  charge-  aauaUybecomt 
•*  able  to  the  parilh  :" — and  quaflied;  for  the  juftices  chargablc 
muft  adjudge  him  to  be  chargeable,  or  at  leaft  muft  fay 
it  appeared  to  them  that  he  was  fo  ;  but  the  juftices  need 
not  adjudge  the  place  that  gives  the  certificate  to  be  the 
place  of  his  laft  legal  fettlement. 

711.  Reg,  V.  Newton^  Hilary  Term^  9.  Ann.   I .  Seff^  Caf  An  or<fer  r«- 
161  .—On  ihewing  caufe  why  an  order  of  two  juftices  for  moying  a  wit- 
removing  a  certificate- man  mould  not  be  quafhed  becaufe  /[»»f*-/«'/»«» 
the  certificate  was  not  faid  to  be  allowed  by  two  juftices ;  J"^^^^ 
i%  was  infifted,  that  the  juftices  have  adjudged  Newtan  to  chargeable^  md 
be  their  laft  legal  fettlement,  which  was  lufficient,  and  aJjui^mg  the 
that  the  certificate  fhall  be  prefuracd  a  good  one,  as  in  p'»«  «<>  ^Wch 
the  cafe  of  wages  intended  in  hufl>andry.     The  cafe  ^  JJ^^'ST"^ 
of  Horncaftle  v.  Bofton  was   cited  on   the  other  fide,  ^  |,|,  f*  ||^. 

nif  nti  is  (ood,  aJthough  it  do  not  date  that  the  certificate  was  aUowod. 

D  d  d  3  wher^ 
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Rixw.  where  two  jiiftices  were  witneflc*  to  a  certificate^ 
HmwTojf.  3j^^  ^g  Court  held  it  no  good  certificate,  for  juf- 
tices  ought  to  allow,  and  being  only  witnciles  was  not 
a  mark  of  their  approbation*-— Ma,  Justice  Pkoryn. 
The  order  is  good,  for  itfets  out  that  tlie  pauper  cafneb]f 
certificate,  and  the  juftices  adjudge  he  was  aftually  chat]ge- 
able,  and  that  Newton  was  the  place  of  his  laft  legal  fettle-* 
ment,  he  having  gained  no  fettlement  elfewhere  fince  ; 
which  fets  out  the  whole  reafon  of  their  judgiueat^  and 
would  make  the  fettlement  good  if  there  had  been  no 
certificate ;  therefore  the  order  of  removal  muft  be  con- 
firmed. 

An  order  of  re-  yij.  Reg.  v.  Middlebdm^  Mich.  Term^  9.  Jnn.  Fcley^ 
movai,  without  — y^^^  LuTWYCHE  movcd  to  quafii  an  order  of 
that  the  place  jultices  which  was  for  the  removal  of  a  poor  perfon 
of  the  removal  from  the  parifh  of  A  to  Mtddlebam.  The  exception  to 
was  the  place  of  the  order  was,  fiecaufe  the  juftices  have  fet  forth  that  MU* 

TJm*^i?bad  ^^^*^^  was  the  laft  legal  fettlement  of  the  father,  there* 
t  emecuy  is  a  .  ^^^^  ^j^^^  ^^^ ^  ^^^  ^^^  there ;  and  it  appears  he  was  ten 

years  of  age. — Chief  Justice  Parker.  The  juflices 
nave  made  no  adjudication  what  place  was  the  place  of 
the  child's  legal  fettlement ;  they  only  fay  that  MiddUbam 
was  the  place  where  his  father  was  laft  legally  fettled, 
an(j  therefore  they  do  remove  him  thither  $  they  have 
lefrus  to  judge  where  he  was  laft  legally  fettled;  and 
this  is  in  the  nature  of  a  judgment,  and  ought  to  be 
more  certain. — Et  per  totam  Curiam,  The  order 
was  quafhed,  becaufe  the  fettlement  of  the  father  is  not 
abfolutely  neceftary  to  the  fettlement  of  the  foiu 


An  order  ftat.        7 1 3.  Amnymoui^  Trinity  Term^   lO-  j/nn.  Sett,  Iff  Item. 


chargeable  .  _  ,     , 

«« permitted  10  THWAiT.    This  is  Uncertain ;  it  may  be  five  or  tea 

f*  abide'' is  bad.  years  hcnce. — The  Court  direfted  the  order  to  be 
quafhed. 

An  order  of  re-  yi^.,  J^^g^  ^^  tFaltham  Magna^  Eafter  Term^  lO.  Atm. 
rili:?;.  i^^f-  ,^  *^'«-  ^S.-The  order  adjudged,  that  the  pauper 
fon  removed  is  "  likely  to  become  chargeable,  as  we  are  credibly  ui- 
likdyto  be-  "  foriried."-r~PARKER,  Chief  Juftiee.  It  is  the  belief  of 
come  charge-    another:  this  is  no  adjudication. 

ablCf  a«  nu§  art 

itformiJ,  iihiLd.   Set  &  P.  Salk.  473. 

715.  Rex 
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?I5-^^|'»  V.  Rochvill^  Trinity  Term^    il.  Jrm,   S^it.  {ff  In  an  order  of 
Rim.  21.— The  order  ttated,  that  **  Whereas  it  ap- J|^^^^'j/Jjj^ 
**  pears  to  us,  upon  the  oath  of  Eleanor  Jona^   relift  of  !^*l'^c*Jikciy  to 
**  Edward  Jones'^  that  Ihe  and  her  daughter  Mary  were »«  become 
"  laft  legally  fettled  ifi  Rockviliy   who  are  likely  to  be- "  chargeable'^ 
**  come  chargeable.— PucKLE  moved  to  quafh  the  order,  '*/^*^  ^  ^'"^ 
for  tliat  the  words  "  likely  to  become  chargeable"  do  -'i*'''^-''-- 
not  amount  to  an  adjudication, — The  Court.    The 
words  **  who  are  likely  to  become  chargeable*'  are  al- 
ways the  words  of  the  juilices  ;    if  it  had  been,   that 
•'  they  arc  likely  to  become  chargeable/*  then  it  had 
been  a  recital  only,  and  the  words  of  the  overfeers. 

716.  Reg.  V.  St.  Alary  Ottery^  Mich.  Term;  12.  Ann.  An  adjudication 
Zetu  &  Rent,  32. — Two  juftices  fend  a  perfon  from  «*»•''*»«  p"per 
St.  Mary  Ottery  in  Devon  to  the  parife  of  St.  Mary  in  ^,{^^^^^*  * 
Brtftai^  adjudging  in  tlic  order  that  he  was  laft  legally  ^^2,]^*,^*^,^ 
fettled  there,  according  to  their  knowledge. ^-^Ik.  Fortes-  luowUd^i  U 
CUB  objeAed,  that  they  ihould  have  faid  that  he  was  laft  b.W. 
fettled  there. — ^The  Court.     An  order  of  removal  is  a 
judgment  which  muft  be  certain  and  poiitive ;    the  pau- 
per might  have  been  fettled  elfewhcrc,  and  the  juuices 

not  know  it.     The  order  was  quaihed. 

717.  Eghurnv.  Hartly-wintly^t  Trinity  Term^    12.   Ann.  ^fiordetoittm 
I.  5^;^  G?/.  4<.— An  order  adjudges  that  J.  S.  was  fcu  raot^l  iiumg 
tied  at  B.  and  therefore  the  juftices  remove  his  widow  ^^J*^^°^  * 
and  children  to  B. — The  Court  quafhed  the  order ;  m«nt,  and  " 
for  the  wife  may  get  a  fettlement  after  the  death  of  her  thererot«re. 
hufband,  »n«^»"K  *»«  wi* 

djw  thcre^ 
Without  adjudging  it  to  bf  the  place  of  his  fettlement,  is  bad, 

718.  StaUingburgh  v.  Haxhayy  Trinity  Terniy  4.  Geo.  I.  An  order  of  f«. 
I.  Sejf.  Caf.   131. — Hawkins,  Serjeant^  objefted  to  an  motaJ  dating, 
order  of  removal,  becaufe  there  was  no  adjudication  ;  it  ^^^  **  **"  «»*- 
only  faid,  that  **  we,  on  examination,  do  believe  the  fame  IIlj^^rTh'^'  ^ 

J     .  ••!  !«•  ••  oeiicve  the 

"  to  be  true ;     and  a  man  may  believe  a  thnig  on  un-  fam«  to  b« 
certain  evidence :    but  if  it  had  been,  "  it  doth  appear  to  true,*'  it  bad. 
•*  us,  &c."  it  had  been  well  enough. — ^The  Court  held 
the  objeAion  fatal,  and  the  order  was  quafhed* 

719.  Rex  V.  f^eftwood,  Hilary  Term^  4.  Geo.  1.  Stra.  The  juices 
73.— .-In  an  order  of  removal  the  complaint  was  recited  muft««f;«</^tftlM 
to  be  to  one  juftice  only,  but  the  ordermgpart  is  by  two  pl«c«  to  which 
juftices  ;  and  this  was  held  good. — Then  exception  was  ^^^[^  be**" 
token,  that  there  was  no  adjudication  of  the  place  to  the  place  of 

his  laft  legal  fetUemeBt. 

D  d  d  4  w'hich 
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Rsv  V.      which  be  was  removed  being  his  laft  legal  {ettlemcnt, 
WisTwooo.   \y^i  only  «i  fpTg  QYder  him  to  be  removed  to  A,  as  the  place  of 
"  his  laft  legal  JettUment.^^    And  for  this  fault  the  order 
was  quafbed. 

An  order  Aat-  720.  Teelhy  v.  Willerton^  Hilary  Term,  4.  Geo.  r.  Stra, 

ins  that  the  77. — In  an  order  the  juftices  adjudged  that  a  perfon 
pcrfon  removed  ,;,^j,  becomc  chargeable. — Et  pzjh  Curiam.     This  is 

**^^'^^°'^*.^  not  fufficient,  for  the  ftatute  only  enables  the  juftios  to 

^^      *  *  remove  peifons  likely  to  become  chargeable,  for  a  man 

S.  C  I  Seff.  ^^^^^  greateft  eftate  may  poffibly  one  time  or  other  bc- 

Caf.  '11*7.    *  come  chargeable^  though  it  is  very  unlikely  ;  and  is  fuch 

Saik.491.  a  perfon  rcmovcable  ?     There  is  as  much  difference  in 

»•  Mod.  Ca.  this  cafe  between  may  and  likely^  as  between  a  poffibilitj 

'5'*  and  a  probability. 

An  order  re-  ^21.  Hobey  V.  Kif^sbury^  Trinity  Term^,  8.  Geo.  I.  Str(u 

w^tilTand"'  527.— Two  juftices  adjudging  the  fettlcment  of  the  huf^ 
child,  ftating  band  to  be;  at  Kingsbury^  and  that  he  is  likely  to  become 
that  the  man  chargeable  to  Hobey i  fend  him,  bis  wife,  and  fon  of  one 
orjy  was  likdy  year  old,  to  Kingsbury:  and.  Whether  this  was  good  as  to 
tobecome  ^j^g ^jf^  ^nd  child ?  was  the  queftion.-^And  held  wdi 
i«  gw^af*       enough,  and  the  order  confinncd. 

tp  the  wife  and  child. 

An  order  of  re-  722.  Rex  V.  fVarnbill^  Trinity  Term,  3.  £^  4.  Geo,!, 
rnosH  adjudging  j,  Sejf.  Caf.  91. — Two  juftices  made  an  order  to  remove 
Jl?!r.!f nf  Sh«    7-  fitidfon  and  two  children  from  the  parifti  of  Tootinf^ 

place  Ot  fettle-     J  *'    •         o  rrr        t 'ii    •        i_    r  i  ..  x       * 

ment  to  be  at    graveney  m  Surrey  to  trarnhiUj  in  thele  words  :  ♦•  It  ap- 
A»  is  bad,        *^  peared  to  us  that  J,  H.  was  an  hired  fervant,  and 
"  ferved  in  the  parifli  of  ^.  according  to  the  ftatute  in 
*^  that  cafe  made  and  provided,  which  we  adjudge  to  be 
♦•  true ;  and  we  do  alfo  adjudge,  that  the  laft  legal  place 
*^  of  the  faid  y.  H   is  at  fVamhill  in  the  county  of 
*'  Berks.^*    This  order  .was  moved  to  be  qualhed  on  this 
exception,    Becaufe  there  is  no  adjudication  in  it  that 
the  laft  legal  fettlcment  of  the  perfon  removed  was  at 
JVarnhill^  the  wovi  fettlcment  being  left  out. — Mr.  Marsh 
attempted  td  fupport  the  order,  that  the  words  laft  Ugd 
place  in  the  adjudication  were  fufficient  of  theiufelve$i 
witliout  inferting  the  word  fettlcment, — By  the  Court. 
Here  is  no  adjudication  of  a  fettlement,  and  thefe  orders 
are  never  to  be  made    good  by  implication. — ^Ordcr 
<^uaihed. 
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723,.  Ufculm   V.  Clifthydorty    Mich.  Tertriy    13.  Gso.  2*  Inanorder^f 
Bun.  S.  a  138. — Rollings  moved  to  quafti  an  ^^^^'f^^^^^^ 
of  removal  o\  Richard  Minify,  Joan  his  wife,  and  J^^^^cour^lnltm 
Richard,  and  Henry,  their  children,  from  Clifihydon  to  niargln  is  fuf- 
IJfculm  in  Devon/hire^  2Ln(\  an  order  of  feliions  confirming  ftcicncj  oor 
it.     He   made   three  objeftions  to  the  original  order.  ",^^  *'*« *F« «* 
First,     The  dire^ion   does    not   mention    in    what  ^|]*Hj^'^^^^^ 
county  theparifti  of  C/i/thy  don  lies.     Secondly,  Theages  an  expreft^. 
of  the  children  are  not  mentioned.     Thirdly,  It  is  hidjuj-catitm  o£  ibe 


margm  ;  and  me  or-  5.  ^oth  a 

der  is  direfted  to  the  churchwardens  and  overfccrs  of  plaint  and  an 
CUfthydon,  and  to  the  churchwardens  and  overfeers  of  adjudication  of 
Ujculm,  in  the  faid  county  ;  and  it  appears,  that  the  juf- J)j?  P^'^P^* 
ticcs  are  juftices  of  tlie  county  of  Devon.     The  county  uH^^^'^^u^ 

,..*:,  '     '    r  a^   •         '  1  o  '  become  charpe- 

bemg  m  the  margm  is  lumcient  m  an  order,     oecondly,  ^hXctotbtfarj/k 
The  objeftion  to  the  omilfion  of  fpecify?ng  the  ages  of um^labut^  fj^im^ 
the  children  has  been  often  over-ruled,  where  it  is  ex- 
prcfsly  adjudged  to  be  the  fettlement  of  the  children 
tbemielves.    Now  here  it  is  adjudged,  that  their  laft  legal   , 
fettlement  is  in  the  parifli  of  Ufculm.    Thirdly,  The 
adjudication  is  in  this  form :.  "  And  whereas  upon  due 
*'  examination  and  inquiry  made  into  the'  premifes,  it 
**  appears  to  us,  and  we  accordingly  adjudge,  that-tlic 
**  faid,  &c.  are  likely  to  become  chargeable."     It  is  not 
neceflary  to  add  to  what  parifli,  becaufe  it  is  an  order 
made  upon  the  complaint  of  the  churchwardens  and 
overfeers  of  CUfthydon^  that  they  were  become  chargeable 
to  that  parifli. — Mr.  HolliK'gs  replied,  that  the  juftices 
cannot  remove  perfons,  unlefs  they  are  likely  to  become 
chargeable  to  the  farijh  from  whence  they  remove  them : 
as  in  the  cafe  of  Suddiecomb  v.  Burwa/h  {c).     Here  they  ^^^  Ante, 
do  not  adjudge  that  they  are  likely  to  become  chargeable  p.  773.  pi. 7^ 
to  the  parilh  of  CUfthydon^  nor  do  they  even  adjudge  the 
complaint  to  be  true. — Lee,  Chief  Juftice,  was  fomewhat 
doubtful  as  to  the  First  Exception,  whether  it  was 
fufiiciently  anfwered  or  not.^PAGE,  Juftice,  faid,  He 
took  it  to  be  fettled,  that  the  county  in  the  margin  is 

* 

(a)  The  fame  point  adjudged  in  73.    in  Rex  v.  Minchinhamptoa, 

Ringmore  v.  Petworth,  Sect.  9c  Rem.  %.  Self.  Caf.  92.  in  Rex  v.  Spalding, 

%%•   and   in   Bowling  v.  Bradford,  Burr.  S.  C.  43.    and  in  Rex  v.  Ne- 

Burr.  $.  C.  177.  and  in  Rex  fr.  Nor-  tlierton,  Burr.  S.C.   139.— But  ftre 

bianton.  Burr.  S.  C.  Z13.  Rex  v.  Whitham,  i.  Sera,  142.  and 

(^)  S^me  point  adjudged  in  Rex  Maidftone  v,  Dothing,  i.  Sira.  393. 

V.  Bradford,  Sett.  Rem.  40.    in  St.  and  Rex  v.  Leofield,  x.  Stra.  69S* 

l^icbolas  V.  St.  f  ctcr'si  a.  ^S,  Caf,  cwtra. 

'    fufBcient, 
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iTrcvLir  v.   fixfiicient,  if  there  be  a  fujScient  reference  to  it/a).-^ 

Clwthydoh.  Lj^j.^  Chief  Ju/iice.   As  to  the  Second  Objection,  the 

(a)  Sec  pod.     diftinaion  is  right,  that  if  it  be  exprefsly  adjudged  to  be 

page  781.  pi.    ^jjg  fettlenicnt  of  the  children  themfclves,  there  is  no 

''^*  need  to  fet  out  their  ages  ;  otherwife  it  is  neccffary  in 

(A)  Port,  page    confequcntial  fettlements  {if).    As  to  tlie  Third  Ex- 

fSi.  PL731.     cEPTioN,  he  held  (and  the  Three  other  Judges 

concurred  with  him),  that  it  was  fatal.    A  complaint 

niuft  appear  of   tlie  paupers   being  likely  to  becoine 

chargeable  to  the  parifh  front   whence  removed  ^  lui 

there  muft  be  an  adjudication  of  the  truth  of  it;  for  the 

juiticcs  have  no  authority  without  fuch  complaint,  and 

likewife  an  adjudication  of  the  truth  of  it.     We  caimot 

fiipport  an  order  by  implication.    There  is  no  neceffitjr 

indeed  for  any  particular  fet  or  form  of  words,  but  there 

xn\ift  be  an  adjudication  of  it  in  fome  words  or  other. 

Now  here  is  no  adjudication  of  it  at  all  i  thexefoictbe 

order  muft  ht  <jua&ed. 

AoKfTidication      ^34.  Rex  V.  Hottitoffy    Eafter  Termy  lO.  Cr«.  3.    MSS, 
^ih«paup«r$_.«i  Whereas  complaint  has  been  made  by   you  the 

*— ^  become  -  ■^-  ^  --  J.    -J 
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SwRtabii  im-  **  chwrdiwardens  and  overfeers  of  the  poor  of  tlic  parifh 
fon»t^wtthey  "  oi  Honiton^  and  to  us  whofc  hands  and  feals  arc  hcrc- 
«r*  fow  *'  unto  fet^  two  of  his  majefty*s  juftices  of  the  peace  (one 

5.  c.  Boff.  *'  being  of  the  quorum)  of  the  faid  county,  that  CbarUs 
utu  C^.  680.  *^  DeoHf  t^c.  have  lately  intruded  th^mielves  into  tbefaid 
'^  parifh  of  Hmtorij  there  to  inhabit  as  parifliioners,coii- 
*'  trary  to  the  law  relating  to  the  fettlement  of  the  poor, 
^*  and  have  become  chargeable  there:  and  whereas,  upon 
**  due  examination  and  inquiry  made  into  the  premifes 
'  by  us  the  £iid  juftices,  it  appears  unto  us,  and  we  ac- 
cordingly adjudge,  that  the  laid  Charles  Dean^  tgc.  kave 
to  the  faid  parifh  of  Honiton  become  chargeable,  and 
•*  that  their  laft  legal  place  of  fettlement  is  in,  &c.'* 
Motion  to  quafh  the  above  order,  becaufe  it  ftated  that 
the  pauper  and  his  family  have  beconne  chargeable,  not 
that  they  have  been,-  or  that  tl^y  are,  or  arc  likely  to  be 
fo. — rBut  THE  Court  was  of  opinion,  that  "  have  be- 
•'  come  chargeable"  muft  mean  they  are  become  cbaige- 
able,  and  that  the  order  was  fufficient;  and  therefore  dif- 
charged  the  rule  for  quafliing  it. 

On  the  reiboYal  725-  ^^*  *^-  Ry^on^  Hilary  Term,  18.  Geo.  3.  Cald.  J^ 
•#  a  wife  it  is  — The  order  ftated,  that  "  upon  complaint,  &c.  that 
eRftcg.h  in  ibe  "  Sarah  Kidfon,  the  wife  of  Benjamin  Kid/on,  a  foldicr  in 
u!^  o^X^  "  ^^^  majefty's  regiment  of  foot  called  the  Young  Buffs, 
■na^nViUe-    "  ^^^  ^^  Americay  and  Hannah  their  daughter,  aged  about 

mene.  "  twcn^- 
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•*  twenty-three  weeks,  have  come  to  inhabit,  &c.   wc      R«t  9» 

**  do  adjudge,  that  the  lawful  fettlcn^cnt  of  them  the  faid      Rttoit, 

**  Sarab  Kidjen  and  her  faid  child  is  in  the  townlhip  of 

'•  Ryton;  we  do  therefore,  &c."    The  fcflions,  on  appeal 

and  hearingevidence,  confirmed  the  order. — D  a  ven  por  t, 

in  fupport  of  a  rule  to  quaih  thefe  orders,  infiikd,  that 

the  order  only  let  forth  the  fettlement  of  the  wife  before 

marriage,  but,  though  the  pauper  was  removed  eo  nom'w9 

as  a  married  woman,  did  not  ftate  whether  her  hulband 

had  gained  a  fettlement,  or  thatfuch  fettlement  could  not 

be  found,  or  even  that  he  had  been  capable  of  gaining  a 

fettlement,  or  that  he  was  dead. — Lord  Mansfield.  1  he 

feflions  fay,  that  the  evidence  laid  before  them  proved  that  /^)  5eeR«» 

which  would  make  the  older  of  the  twojuftices  right  {a).  Hinxworih,  ^* 

poft.  pageSoo.  pi.  748.    -Rex  v.  Lei^h,  poA.page  Soo.  pi.  749.    and  Rex  v.  Woode£on9. 

726.  Rexv*  Bucklehury^  EaflerTerm^  26.  Gso.  3.  i.  Term  An  order  of 
Ref,  164. — Two  juftices   removed  the  paupers,  from i"^**^*****"**^ 
Bucklebury  to  Bradfield  by  the  following  order :  "  Berks  d"4„7^'^V2f ' 
to  wit.     To  the  churchwardens  and  ovcrfeers  of  the^^f^^/^y;,. 
poor  of  the  parifli  of  Bucklebury y  in  the  faid  county,  #/(nM«i,witho«i 
and  to  the  churchwardens  and  overfecrs  of  the  poor  of  t**^"'"?  «««« 
'<  the  parifli  oi  BradJieU,  in  the  faid  county,  and  to  each  ^'Jjf  ^^** 
*'  and  every  of  them.     Upon  the  complaint  of  the  church-  pii^^o  ^wdi 
*^  wardens  and  overfeers  of  the  poor  of  the  pariih  of  they  are  remove 
**  Bucklebury  in  the  faid  county  of  Berks^  unto  us  whofc  ed  the  fettlement 
**  names  are  hereunto  fet  and  feals  affixed,  being  two  of  P^*^  parent^ 
*'  his  noajefty's  juftices  of  the  peace  in  and  for  the  faid'*' 
county  of  Berks^  and  one  of  us  of  the  quorum^  tliat 
Elizabeth  Knott  about  five  years  of  age,  John  Knott  about 
two  years  and  a  half  old,  and  Sarah  Knott  about  one 
year  and  a  half  old,  have  lately  come  to  inhabit  in  the 
^^  laid  pariih  of  Bucklebury^  not  having  gained  a  legal 
"  fettlement  there,  nor  produced  any  certificate  owning 
^^  them  to  be  fettled  elfewhere  ;  and  that  the  faid  EliT^a" 
"  beth  Knotty  John  Knotty  and  Sarah  Knotty  are  likelv  to  be 
*'  chargeable  to  the  faid  parifh  oi  Bucklebury  ;  we  the  (aid 
'*  juftices,  upon  due  proof  made  thereof,  as  well  upon  the 
*^  examination    of  Elizabeth  Knott  their  grandmother 
upon  oath  as  otherwife,  and  likewife  upon  due  confi* 
deration  had  of  the  premifes,  do  adjudge  the  fame  to 
be  true.    And  we  do  likewife  adjudge,  that  the  lawful 
fettlement  of  them,  the  faid  Elizabeth  Knotty  J^hn  Knotty 
^^  and  Sarah  Knotty  is  in  the  faid  parifh  of  Bradfield  in 
••  the  faid  county  of  Berks.**    The  order  then  proceeded 
in  the  ufual  way. — ^Wilson,  to  quaih  this  order,  con- 
tended, that  the  order  of  the  Juftices  was  informal  on  the 
face  of  it.    It  appears  that  me  paupers  were  nurfe  chil- 
dren; 


u 


a 
u 
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Rex  V,  dren ;  and  as  fuch,  they  ought  not  to  have  been  removed 
BucitisyRT.  without  their  father  and  mother,  unlefs  the  order  had 
ftatcd  that  the  parents  were  dead.  Otherwife  the  chil- 
dren might  be  fettled  in  a  different  parifli  from  their  pa- 
rents, b«caufc  the  father  may  have  gained  a  fubleqwnt 
fettlement,  which  he  could  not  communicate  to  them  if 
this  order  had  been  unappealed  from.  It  fhould  have 
ftated,  that  Bradfield  was  the  laft  legal  fettlement  of  the 
father,  and  by  confequencc  the  fettlement  of  the  children. 
Befides,  there  could  be  no  evidence  to  prove  that  they 
were  fettled  at  Bradfield^  but  that  which  would  have 
proved  that  they  gained  fuch  fettlement  there  in  right  of 
the  father. — But  the  order  was  confirmed. 


VII.  The  dh'C^ion  of  the  srd/r. 


Mv  oritr  of  re- 
el ire  Aed 


727.  BedwicVs  Cafe^  Eaflcv  Term^  7.  WitL  3.  Cgmb.  325. 
•—The  ovcrfecrs  of  the  pariih  of  Su  Ge$rge^s  arc  to  le- 
^^Z  ^thi!^**  T^oyt,  and  they  of  Trinity  to  receive,  and  the  order  was 
«ne  to  remove  dlre^ed  to  both  parilhes  to  remove  and  receive. — It  was 
auk  the  other  to  therefore  quafhed)  for  it  is  untrue. 

fcosive,  is  bad. 

.     ,  728.  Rex  V.  fVanzford,  Rafter  Term^  ID.  fFilL  7,  Carth, 

Ab  order  01  re-       '^        »  1         •  *^'       j    i_  -A'  j-     «  j^    -.1. 

aioTal  dircaed  449' — ^^  order  was  made  by  two  juuices,  direeied  to  tbc 

to  the  conftabJe  conftables  of  the  parifh  of  Brandoriy  to  remove  three  men 

only,  is  not       to  the  parifli  of  fVangford.     It  was  objcfted,  that  this 

good }  for  he  Q^dcr  ought  to  have  l^en  dircdted  to  the  churchwardens 

«^y7t "  Vttt  if  ^^  overfeers  of  the  poor,  and  not  to  the  conftablef  alone, 

he  executes  it,  for  they  are  not  the  proper  officers  for  this  purpofc.— 

the  removal  tt   Sed  P£r  Curiam,     Since  the  conftables  have  executed 

r*^  the  order,  it  is  well  enough,  though  in  fVriftncfs  tlieyare 

not  bound  to  obey  it  though  direfled  to  them ;  for  if  a 

jufticc  dire£t  a  warrant  to  any  perfon  by  name  who  is 

no  officer,  he  is  not  bound  to  ooey  it ;  but  if  he  doth, 

and  it  is  a  matter  within  the  proper  jurifdiftion  of  a 

juftice  of  tlie  peace,  the  warrant  will  bear  bim  out,  and 

he  may  juftify  under  it. 

An  order  of  re-  729.  St.  George's  v.  St.  Olave^s,  Eafter  TertHj  I.  -^J«* 
movji  mu!i  be  2.  Salk.  493. — Two  orders  were  returned,  the  firft  for 
omctrt  oVthat^^"'^"8  a  poor  man,  one  Thomas  Gill,  and  the  fecond  s 
parim  from'  *^  confirmation  of  the  firft,  upon  an  appeal  to  the  quarter- 
%»hence  the  re-  feflions :  the  firft  order  recited,  "  That  whereas  com- 
raovai  it  made.  «*  plaint  hath  been  made  to  us,  &c.  that  T.  G.  had  of 
**  late  intruded  into  the  parifh  of  St.  George*s,  we  adjudge 
•'  him  to  be  laft  legally  fettled  at  St,  Olave's\  thcfc  ait 

<*  therefore 
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•*  therefore  to  require  vou  to  convty  the  faiid Thomas  Gtll^^*  Ctoici"* 
**  to  the  parifli  of  Su  Olave's ;"  and  the  direaion  upon  ^•Sx.Oi.Af  *••- 
the  order  was,  '*  To  the  churchwardens  and  overfeers  of 
**  the  poor  of  the  parifli  of  St.  Olave's,*' — Qualhed  ;  for 
they  ought,  and  can  only  order  the  parifh-oflicers  where 
the  intrufion  is  made,  to  iBake  the  removal. 

730.  Rex  V,  theTownJhip  of  Holbeck  In  the  Borough  o/lf  thccoontyte 
Leidsy  Mich.  Term^  16.  Geo.  2.  Burr.  S,  C.  198.— It  was  "•'"^d  »«  «*» 
objeftcd  in  this  cafe  to  the  order  of  removal,  that  the  ^J^^"^^*  *** 
borough  of  Leeds  is  not  mentioned  in  the  body  of  the  or-  ^^y^j  j^  js'ftrf, 
der,  but  only  in  the  margin,  and  therefore  it  does  not  ap-  ficient'j  tor  ibs 
pear  tliat  the  two  juftices  had  jurifdiftion  to  make  it. —  margin  of  a« 
Lee,  Chiefjujllce.  \  take  it  to  be  fettled,  that,  in  orders,  ^^f'^Pf'^*' 
the  margin  is  to  be  confidered  as  part  of  the  order,  and  a '  *  *^   r  k  dc 
plain  clear  reference  to  it  is  fufficient.     The  margin  is,  ^"*  ^^  <=«^«  ^ 
*'  The  Borough  of  Leeds,"  and  the  dlrcilionh,  **  To  ^'^'^SJ^- ^L 
**  the  churchwardens  and  overfeers  qf  the  townfliip  of  ^s,. 
"  Holbeck  in  the /^i/^/ borough."     This  reference  is  fuf-Stra.  n^^ 
ficient  in  an  orclen — The  other  three  Judges  con- 
curred. 


VIIL  Defer iption  of  the  parties. 

731.  Rex  V.  Trinity  in  Chejier,  Hilary  Term,  1 1.  Geo.  I.  An  order  of 
2.  Seffl  Caf  74. — An  order  was  made  for  the  removal  of  ["emoT*!  which 
ii  poor  man,  his  wife,  and  children,  into  the  parifh  of ''**^'*^"^*^|"" 
Ji.  as  the  place  of  their  laft  legal  fettlcment :  and  the  ^^^  j^^J  '* 
order  fet  forth,  "  It  appearing  to  us,  bfc.  that  his  (theagei. 
**  father's)  fettlerocnt  is  in  the  parifh  of-/^."    without  ^^^^^ 
faying  that  it  was  likewife  the  fettlement  of  his  wife  and  p|,  j^^J^ 
cKildrpn,  *'  we  do  therefore  adjudge  the  fettlement  of  ^ 
*•  the  father,  wife,  and  children,  to  be  in  the  parifli  of -^/* 
This  order  being  removed,  the  exception  taken  to  it  was, 
that  it  ought  t©  have  fet  fordi  the  ages  of  the  children  ; 
and  though  it  was  faid,  that  thefe  are  the  children,  and 
they  gain  a  relative  fettlement  as  part  of  the  father's  fa- 
mily, therefore  the  ages  of  them  need  not  be  fet  out,  yet 
the  exception  was  allowed  by  the  Court  to  be  good  ; 
and  this  ruleyr3.s  laid  down,  Every  order  that  concerns 
the  removal  of  a  father  and  his  children  ought  to  flicw 
the  ages  of  the  children ;  for  they  may  h#ive  gained  a  fet- 
tlement in  foroe  other  right,  as  by  ferving  as  appren- 
tices, as  fcrvants,  8:c.  therefore  their  age  ought  to  be 
fet  forth,  that  it  may  appear  to  the  Court,  that  by  reafon 
•f  their  infancy  they  have  not  gained  any  fettfement  in 

theif 
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their  own  right,  but  have  only  a  relatiTe  fettlement  froa 
their  &ther.  Se^^en  years  is  an  age  that  the  Court  wouM 
prefume  a  child  could  gain  a  fettlement  at  in  his  own 
right ;  but  if  it  appears  upon  the  order,  that  the  child 
was  above  feven  years  old»  th6  order  muft  fet  forth,  that 
fuch  child  hath  not  gained  a  fettlement  in  his  own  right; 
and  if  the  child  hath  gained  no  fettlement,  then  his  fa* 
flier's  fettlement  is  derived  to  him.-— iS^.  B.  In  this  oie 
the  order  was  allowed  good  as  to  the  father  and  hb  wift, 
though  not  as  to  the  children. 

732.  Sautbell  V.  Needwell^  Hftcb.Term^  w.  Jtm.  SttL 
y  Rem.  57*—**  Whereas  a  certain  woman  was  brought- 
*'  tombed  of  a  female  baftard-child  in  Needwell,  andafer 
«  dropped  in  Souibell ;  thefc  to  convey."— SiR  PiTEt 
King  obje&ed,  that  it  was  not  faid  who  this  woman  was. 
—Parker,  Chief  Juftice.  You  muft  either  name  her,  or 
fay  you  do  not  know  her :  as  where  a  perfon  is  indided 
for  ftealing  the  goods  of  a  perfon  unknowns  you  muft 
aver  it  to  be  a  perfon  unknown ;  but  for  ftealing  tiie 
goods  of  a  certain  perfon  without  faying  unknown, 
would  be  ill. — Order  quafhed. 


IX.  OfpaJJis. 


The  mayor  of        733.  Rex  v.  Welchman^  Eajier  Term^  12.  Geo,  2.  MSi. 
'«cown  eaniKX  . — 'I  he  mayor  of  5/.  Aibans  knt  a  poor  woman  who  was 
foi4  •  ^U3iti    |jjg  ^j^Ij  child,  and  did  not  appear  as  a  vagrant,  but  at 
p^oe'of  fier      ^^^  °^^  requeft,  bjr  a  pafs  to  Birmingham^  the  place  of 
Ibtdemenc.        her  hufband  s  nativity  ;  and  the  juftices  of  the  peace  of 
the  county  of  fVarwick  would  not  take  her  in,  out  fcnt 
her  back  again  to  St.  AlbarCs, — ^Mr.  Solicito-r  Gene- 
ral moved  for  an  information  againft  the  juftices  \  bat 
the  Court  denied  it,  becaufe,  as  the  woman  was  not  a 
vagrant,  the  mayor  had  no  right  to  fend  her  by  a  pafs, 
but  it  fliould  have  been  by  order  of  two  juftices  of  peacci 
according  to   12.  Ann.  c.  23. — The  Court  feemtd  to 
think,  that  as  Ihe  had  been  removed  to  Birmingham^  the 
juftices  there    a£ted  very  wrong  in  fending  her  back 
^   again, 

A  ptfatoadlf.  734.  Rex  v.  Stansfiildj  Eafier  Termy  16.  Ge9.  2.  Burt^ 
fcfOTt  piriih  S.  C.  205. — The  pauper  Jonathan  Barratt  being  Icgafif 
whSh^he  vt-  ^^^^  ^^  Stansfield  came  with  a  certificate  to  Sfotknd^  vx 
irtuc  11  fettlti^  if  oot  eondafive^  though  niuppnlfd  imau 
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l^hich  place  he  gained  a  fettlement  by  purchafc.    He  was     R*«  ^- 
,  afterwards  apprehended  at  Manchefter  as  a  vagrant^  and  StaJIti*!.*, 
fcnt  from  thence  with  his  family  by  a  pafs  to  StansJiHd^ 
to  which  pafs  no  appeaj  was  made  at  tlie  then  next 
general  quarter-feffions,  but  the  pafs  was  duly  recorded 
at  tlic  feflions  purfuant  to  the  ftatute.    After  he  was  fo 
fent  by  the  laid  pafsy  and  before  the  quarter-feffions  next 
fucceeding  the  date  of  it,  the  faid  Jonathan  Barratt  being' 
poor,  and  likely  to  become  chargeable  to  Stamfield^  was 
removed  from  Stansfield  to  Spotland,  by  the  order  of  two 
^uftices.    The  fefEons  were  of  opinion,  that  he  had  been 
improperly  removed  to  Spotland^  and  ordered  him  back 
to  Stansfield.     On  a  motion  in  the  Court  of  King'* 
Bench  to  quafh  this  order  of  feffions,  one  queflion  "(vas. 
Whether  the  two  juftices  could  make  an  order  of  removal 
during  the  time  for  appealing  from  the  pafs  ?    The  cafe 
ftood  over  for  the  opinion  of  the  Court. — Lee,  Chief 
Jufticey   now  delivered  it.      We  have  coniidered  the 
queftion,  **  Whether,  by  the  late  aft  of  13.  Geo.  2.  c.  24. 
**  a  pafs  un appealed  from  be  as  conclufive  as  an  order  of 
**  two  juftices  unappealed  from  ?'*    And  we  are  of  opi- 
nion, **  that  this  aft  of  parliament  is  not  to  receive  fucli 
^  conftruftion,  or  be  confidered  in  fuch  a  manner,  as  to 
**  put  a  pafs  upon  the  foot  of  an  order  of  two  juftices  in 
•*  this  refpcft.       In  Cafe  of  an  order  of  two  juftices,  two 
other  juflices  cannot  make  a  different  order;  bccaufe  tho 
authority  of  each  two  would  be  equal ;  and  therefore  it 
would  be  a  clafhing  of  the  fame  authority.     But  that 
does  not  feem  to  be  the  prefent  cafe  at  all.    This  aft  of 
parliament  of  13.  Geo.  2*  was  made  only  in  order  to  fe-- 
cure  vagabonds,  and  to  fend  them  to  their  former  places 
of  fettlement  or  birrfi,  if  to  be  found  ;  if  not,  then  to  the 
place  from  whence  tlicy  came :  and  it  operates  upon  fucit 
as  are  aftually  vagabonds.    But  the  aft  of  13.  8C14.  Car.  2. 
«.  12,  was  made  with  a  view  to  prevent  vagabonds :  and 
therefore  it  gave  power  to  fix  them  in  their  laft  1(^1 
place  of  fettlement.    But  the  authorities  given  by  theft 
two  afts  are  verv  different.     On  thata6t  of  13.  &  14. 
Car.  2.  c.  12.  though  complaint  may  be  made  to  one 
juftice ;    yet  one  juftice  cannot  aft,  lingly :    here  one 
fingle  juftice  may  aft.     So  there  is  a  difference  too  as  to 
the  manner  of  lending  them.     Upon  that  aft,  the  re- 
fn6val  is  to  be  at  the  expence  of  the  parifli :   here,  of  the 
county.     Another  thing  that  makes  one  bel&ve  tlie  par- 
liament did  not  intend  to  put  this  pafs  warrant  figned 
by  a  fingle  juftice,  upon  the  foot  of  an  order  made  by 
two  juftices,  is,  that  though  the  reafon  would  be  the 
fame,  yet  the  fatnc  care  is  not  taken  as  to  the  provifion 
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Rrxfr^       on  appeal :    for  npon  an  appeal  from  an  order  of  twd 
•TAKsrux-p'  joftices,  thcrcis  a  provifion  tor  cofts;   but  none^  on  thif 
aft.     Here  are  no  cofts  given  on  appeal  ;   yet  that  pro- 
vifion would  be  juft  as  rcafonable  as  in  the  cafe  of  an 
order  of  two  jufticeSj  if  it  had  been  intended  to  be  put 
upon  the  i'anie  foot  in  all  other  rcfpefts  :  but  upon  ap- 
peals from  orders   of  two  juft  ices,  cofts  are  payable* 
Kow  it  would  be  fomething  extraordinary,  and  cannot 
well  be  conceived  to  have  been  the  fenfe  of  the  Lcgif* 
lature,  that  a  pcjrfon's  being  fent  by  one  juftic^  of  peace 
fhall  have  the  fame  effeft  as  if  fent  by  two,  and  yet  that ' 
there  fhould  not  be  the  fame  remedy  upon  an  appeal 
Therefore  we  are  of  opinion,  that  this  aft  made  in  re- 
lation to  vagrants  and  the  manner  of  pailing  them,  waf 
in  a  different  view  from  that  which  was  calculated  for 
tlie  fixing  of  fet dements  j  and  that  this  aft  is  only  calcu- 
lated to  convey  them  to  their  fettlement,  if  it  can  be 
found  :  or  (in  cafes  where  their  fettlement  is  not  found) 
only  to  remove  them  to  the  place  of  tlieir  birth,  or  the 
abode  of  their  parents,  or  where  laft  found  begging,  &c 
there  to  be  provided  for  according  to  law :  and  that  pro- 
vifion is,  "  to  keep  them  till  their  laft  legal  fettlement 
•♦  can  be  difcovered-,  but  no  longer  :'*    and  then  thcr 
will  be  fubjeft  to  a  removal  (by  virtue  of  the  former  aft) 
to  their  place  pf  laft  legal  fcttlemcn*  ;  on  which  removal 
an. appeal  will  lie,  fubjeft  to  cofts.     And  we  hold  that 
the  fettfemcnt  at  prefenr  in  queflion  is  at  Spot/and^  where 
tlie  certificate-man  made  his  purchafet     '1  herefore  the 
Older  of  feffions  muft  be  quafhed. 

A  warrant pafs  ^  IJS'  ^^*  ^^  Upmr^c^n,  Eajlcr  Term,  l6.  Geo.  2.  Barf. 
•oappeaied  S,  C  214. —  X  he  cale,  on  the  order  of  lemons,  appears  to 
from  is  not  bc  (in  ftiort)  this^ — That  Migail  Boyat^  George^  tf^illlamf 
conciafive  in  and  John,  her  children,  were  laft  legally  fettled  at  Up- 
like  manner  as^  fnerden ;  but  that  they  were  found  wandering  and  beggingr 
?^^^  and  were  apprehended  in  St.  Andrew^,  Chichefter  \  and 

were  carried  i)efore  the  mayor,  who,  in  purfuaiicc  of  the 
ftatutc  of  13.  Geo,  7..  c.  24.  made  a  pafs  under  his  hand 
and  feal  (which  is  fet  out  verbatim).  This  pafs  is  dated 
1 6th  April  1741  ;  and  calls  her  ^^  Abigail  vi\it  of  *Thmsii 
**  Ballderiy^  with  her  tliree  children,  George  aged  about 
eight  years,  JVdliam  about  fix,  and  John  about  two ;  and 
ftates  It  to  appear,  upon  examination  of  her  and  othcit, 
"  that  the  place  of  the  laft  legal  fettlement  of  the  faid 
"  Thomas  Ballden  her  huft>and  is  in  Ilhjield\  and  that 
**  they  are  rogues  and  vagabonds  within  the  aft ;"  there- 
fore tie  pafs  orders  them  to  be  conveyed  to  Illsfidd, 
Then  there  is  returned,  from  the  quirter-felSons  of 
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HukfleTy  k  rcgiftef  and  record  of  the  examinations  of     Rrx  v. 
rogoes  and  vagabonds  ;   and  alfo  of  the  duplicates  of  the  UrMtioxK. 
pafles  iigncd  by  the  juftices,  and  tranfmittcd  by  them  to 
the  next  general  quartcr-feffions.     It  is  alfo  ftated,  That 
by  virtirt  of  this  pafs,  the  faid  Abigail  Boyat  and  her  faid 
tliree;  children,  Georgey  IViiliamy  and  Johriy  were  carried  to 
\iU5fieldy  and  received  and  kept  there  till  25th  July  laft  ; 
and, 'that  the  parish  of  Ills  field  did   not  appeal  {o  the 
•fcffions  of  the  county,  or  otherwife  reverie  the  faid  pafs : 
.aod.that  after  fuch  pafs,  n«ither  the  faid  Abigail^  ^^K^^f 
fVHifam^  or  John^  gainecTany  new  fettlemeiit. — Mr.  St a- 
-NiFORO  alledged  that  the  pafsj  unappealed  from,  was 
conchiive  upon  the  parifh  of  Illsficl'd. — Mr.  Grundy 
<ob)cded  to  the  pafs — That  it  did  not  appear  that  the 
iperfoa  who  itiade  k  was  a  Juftice  of  peace :  he  is  only 
'feid  to  be  *'  mayor  of  Chlcheflcr.^^    And  "if  he  was  not  a 
juftice  of  pea^e,  he  has  no  jurisdiSion  :   for  tlie  jurif- 
:dx£tionis  gii^n  only  to  a  juftice  of  peace.    And  the 
Court  will  not  prefume  a  jurisdiction :'  they  will  not 
prefpme  that  the  mayor  of  Chichejier  is  a  juftice  of  peace. 
But  fuppoiing  him  to  be  a  juftice  of  peace — ^a  pa(s  does 
ndt  conclude  two  juftices  from' making  an  order  of  re- 
moval:    For  FiRsr,  this  aft  of  13.  Geo.  2.  was  not  made 
with  the  feme  view  as  the  aft  of  i  j.  &  14.  Car.  2.  which 
aothorizes  orders  of  removal ;   which  are  confidered  as  . 
^dgments.  -  Under  that  aft,  the  two  juftices  muft  ad- 
judge the  place  of  fQttlement :  but  the  aft  of  13.  Geo.  2. 
c.  24.:  does  not  at  alt  feem  to  have  been  intended  to  be 
final;  nor  is  any  adjudication  required  by  it.     Removals 
by  two  jwfticcs  under  13.  &  14.  Car.  2.  muft  be  upon 
complaint  of  the  parifh-ofHcers  :  but  a  pafs  may  be  made 
on  auy*ono's  oath.    Suppofe  a  pei-fon  fhould  be  pafted 
from  Scotland-^W^htTQ  muft  they  appeal  ?     There  are  no 
appeals  to  Scotland.     And  to  whom  fhould  they  give  no- 
•tice  ?  for  no  one  appears,  on  the  pafs,  to  have  complain- 
ed. ■  Nor  are  any  cofts  of  appeal  provided  for.     There 
are  nov^ords  in  this  aft  of  13.  Geo.  2.  that  amount  to  a 
repcd  of  the  ftatutc  of  13.  &  14.  Car,  2.  c.  12. ;  hvt  both 
may  ftand  together. — Mr.  Henley   added   to  what 
Me.  Gun  dry  had  faid,  as  to  the  pafs — That  this  pafs 
was  different  from  what  the  aft  prefcribed,  as  it  did  not 
(hew  his  jurifdi(£tion  as  a  juftice;  nor  was  upon  cxami^ 
nation  on  oath :  it  is  only,  "  upon  examination"  (gene- 
rally),    if  a  juftice  of  peace  does  not  (hew  his  jurif- 
diftion,  his  aft  is  void.     In  The  Inhabitants  of  Chiding^ 
fold  v.  the  Inhabitants  of  Penfhurft  (a)^   **  quorum  unus*^  («)  5*  Mod. 
was  omitted  :  and  it  was  therefore  held  void  (i). — Holt  3*"* 
held  fo,  even  againft  fome  former  opinions^  if  not  refo-  (^)  s.  C.SaU^^ 
'V«L«II.  £ct  lutioas:473* 


Rtx  «.  .^utlons :  <^  {Qr>  being  a  fpecial  a^^oritjr,  it  muft  ftppetf 
UpiiEE»«.  ct  to  be purfucd,"  IntUc cafe qf  W'iiAw v.  Ci&^^j^(i4 
(a)  5.  Mod.  the  original  order  was  — -  ^*  Whi^reai  complaint  hu 
3a»-  <«  been  made  to  itj:"   but  they  did  not  call  tbemleba 

(*)  Carthewi  juflices :  and  it  was  therefore  quafhed.  Rtjg  v.  ivMr- 
^^Mod.  140.  '^^''^^  ofWootton  Rivers (b)^  tlie  jufticcsliave  ao  power 
^'  ^      to  remove  without  complaint  of  the  church wainiqns :  and 

for  want  of  fuch  complaint,  the  orcjerwas  t^eld  void,  and 
qualhed.    As  to  the  pais  being  conclafivCy  not  being  ap- 
pealed from,  and  no  fubfequent  lettleixient  being  gauned, 
he  {aid  tlie  confequence  of  holding  a  pais  unappeikd 
from  to  be  concluiive,  would  be  very  coniiderahle :  I»- 
caufe  moit  paupers  would  come  under  fooie  of  die  d> 
fcriptions  ot  vagrants  in  the  ^  of  parliament ;  and  (kn 
the  method  of  a  pafs  bcpe  leis  expenfive  than  that  of  an 
order  of  removal,  tlie  juftices  would  always  choofe  to 
proceed  by  way  of  pafs,  if  it  were  to  be  equally  efitAive^ 
•  and  the  rather,  becaufe  there  could  be  00  cofts  ou  an 
appeal  from  itf  either  for  chaiges  of  fuitt  or  for  maiiH 
tenance.    And    indeed,    nobody  is  narty  to  a  pi&; 
whereas  the  churchwardens  and  overieers  are  parties  to 
an  order :  and  if  a  pais  was  to  be  confidered  as  an  order, 
a  pariih  might  be  concluded  by  an  appeal,  when  dici 
were  not  at  all  parties ;  as,  for  inftanoe,  if  upon  an  ^ 
peal  from  the  pais,  the  vagrant  Qiould  be  ieat  oack  a^ 
AH  the  ftatutes  are  coniiftent:  they  operate  on  dieiaoi 
fubje£^,  but  diverfo  intuitu*,  and  are  fimilar  to  the  jtiiif- 
diAion   that  temporal  and  fpiritual  courts  fomoiiDO 
have  i  one,  for  puniihment  of  crimes ;   the  other,  fa 
reformation  of  manners.    The  aft  of  13.  &  14.  Gr.s. 
c.  la.  is  differently  worded  from  this  of  x?.  Ge$.  s. 
The  former  (in  kSt.  a.)  exprefsly  calls  it  a  jodpcflt; 
**  pcrfons  aggrieved  by  fuch  judgment  of  the  juftices:" 
•         but  the  latfer  only  fays,  **  that  any  perfons  aggrieved  I^ 
•*  any  pals,  or  other  aft  of  any  juitice  or  juftices,  uaj 
*«  appeal  to  the  next  general  or  quarter-iiiffions,"  fed.  S9. 
And  this  aft  of  la.  Geg.  2.  docs  not  repeal  that  of 
13.  &  14.  Car.  2«    It  particularly  fpccifo  what  lAi  it 
intends  to  repeal.    The  method  of  removing  vagiantt 
by  a  pafs  is  not  a  new  thing:  for  it  is  given  by  12.  At 
flat.  2.  c  23.    And  yet  there  is  no  inilance  otanydetcr- 
mination  of  fuch  a  kind  as  tliey  would  fupport;  namclji 
that  a  pafs  uuappealed  from  is  as  conclunveas  anoriff 
of  two  juftices  unappcaled  from/* — Lee,  Loan  Chi£I 
Justice,  obferved  here,  That  by  la.  jfnn.  iUt  a.  taj. 
J.  4.  if  the  vagrant  had  obtained  any  legal  fettkmeot,  he 
ihould  be  fent  to  the  place  of  his  lait  iq^  fettkmeot, 
**  by  fuch  order  and  in  fuch  manner  as  bv  the  laws  of 
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5<  this  realoi  other  perfons  likely  to  l)ecome  chargeable     Ri 
V  to  the  par^h  are  to  be  fent.'*    Now  that  was  by  an  V'?* 
order  of  two  juftices :  and  in  feft.  6.  it  is  fo  fpecified—- 
**  and  be  feiit  by  an  order  of  two  juftices  of  the  peace 
'^  to  the  place  of  fuch  his  her  or  their  laft  legal  fettle- 
^*  zoenti*     The'  counfel  againft  the  orders  replied,  as  t^ 
.the  olgcAion  to  the  pafs — ^The  mayor  could  not  make 
the  pafs  in  purfuance  of  the  fUtate,  unlefs  he  was  the 
pjE^r  that  the  ftatu^e  required  to  xo^^e  it ;  that  is  to  fay^ 
A  juilice  of  the  peace*    And  it  appears  by  the  regifter  0^ 
examinations  r^turqed  from  the  quarter-feilions,  '^  that 
-**  John  Dorey  mayor,  was  a  juftice  of  peace."    The  a& 
^requires  fuch  regiftcr  of  examinations  and  duplicate  of 
qpaues  fo  be  kopt  at  the  quarter*fei&ons :  and  therefore 
at  is  fufficient  it  it  appeaf^  by  that,  **  that  he  was  fo/'-r* 
Lord  Chief  Justice  Lee.    The  whole  cafe  appears 
J19W  iippn  the  OKder  of  feffions,  which  ilatejB  the  pafs  in 
'the  very  words  and  figures  (of  it.    Now  taking  the  pafs 
as  ilated,  and  taking  it  as  an  order  (and  fo  it  muu  he 
j(%ken),  I  thinjk:  the^9bj(;ftion.to  it  material.    And  it  is 
ilronger  here  than  in  other  caies ;   becaufe  here  the  aft 
of  parliament  direds  the  very  form  of  the  pafs — {*^  be- 
f^  fore  jne  a  juftice  of  peace /'^   and  the  form  direAs  an 
cxamii>ation  on  oath:   but  this  pafs  is  not  agreeable  to 
.the  form  p;;efcribed  by  the  z&  of  parliament.    All  the 
€^fes  are,  ^*  tha^t  the  jucisdidioi^  of  the  juftice -of  peace 
*^  muft  be  ferforth  upon  the  oxicv}'^  as  his  being  of  the 
quorum^  the  cqmflaint,  and  fuch  like.     But  as  .this  pafs 
aj>pi(ars  only  uppnrtbe  ojxler.of  fefiions,  it  is  notfuf* 
nciently  b^ore  us  :  it  ought  to  be  removed  hjeertioraru 
The  being  re^iftcred  at  the  feffions  does  not  help  it;  be- 
ca;ufe  the  jurifdidtion  of  the  juftice  muft  appear  upon 
;t^e  face  ot  his  order ;  nor  will  t))at  regiftering  at  fei&ons 
.hsip  the  want  of  examination  on  oath.     We  ftiould 
^y.e  had  .the  pafs  before  us :  we  cannot  quafii  it>  unlefs 
At  be  removed  bitlier.    The  main  queftion  will  require 
coufideration*    The  manner  of  removal  to  the  laft  legal 
iettlei^ent,  by  a  pafs,  is  new.    And  it  is  material »  as  co 
cgfts,  *'  whether  this  mvj  be  done."    It  is  not  mate- 
rial, •*  wh^hrr  the  cofts  were  given  by  13.  &  14.  Car.  2. 
*'  ov  by  a  ful^fequent  aft."    Be  that  as  it  may,  cofts  are 
.  given  on  orders  of  removal ;    but  not  on  thefe  pafles. 
Thefe  pafles  were  not  confidered  as  orders,  before  this 
aft ;    nor  were,  perhaps,  removeable  by  certiorari ;   but 
now  they  are  orders,' and  are  removeable.    T  he  right  way  * 
would  be,  tp  h^yc  ^  certiorari  to  remove  the  pafs :  for 
we  cannot  quafti  it,  if  it  be  not  here.    It  is,  at  prefent,  a  * 
jfub^fiing  pais.    It  will  deferve  great  confideration,  be* 
E  e  e  a  ^ors 
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Rex  V.      fore  we  ^ftablifli  thefe  palles  to  be  updn  the  hmt  foot  at 
UpMiRDiK.  orders  of  two  jufticcs  bt  peace. — Mr.  JtJSTicE  Chap?le, 
Wright,  and  Dennison,  all  agreed  the  pafs  was  bad; 
but  that  it  could  not  bo  quafhedi  unlefs  broogbt  hither 
by  c€rtkraru    Th^y  did  hot,  however,,  iiftcr  that  argu^ 
incnt,  enter  into  the  merits;  but  deferred  doing  fo  till 
the  rtext  Term. — And  now,  as  they  had  this  morning 
determined  the  point  ili'the  cafe  of  Rex  v.  ibe  InbaUtants 
^f  Stansfietd^  Mr.  GtJl^DRY  moved  for  the  opinion  rf 
the  Court,  though  the  -pafi'is  not- yet -before  them: 
which  k  not  now  matSerial,  as  the  point-is  fettled—"  that 
*'  it  would  not  be  cortclufive/' — Lord  Chief  Justice 
Lee.    To  be  fure,  we-^ari  take  no  notice  of  the  pafs, 
llhlefs  it  appears  to  th^Ctttirt.*  ButHf  itaJd,  yet  itwooH 
-not  (land  m  thcway  of  our  affirming  thepidcrs :  becaoft 
'the  pafs  is  only  intended  to  prevent-  the  vagrancy ;  and 
-the  ptaCe  of  laft  -Ic^l  fettlem^nt  r^niathl-to  be  deter- 
mined afterwards/     We  muft  dBterminc  in  this  aft 
^onlifteritSy  with  our  detcfthinatip»4n--fiiat'of  StansfieUt 
zriA  corifequently  thefe  Ortlers  mufft  be  affirmed,— Pia 
GuR.'  Both  orders^  aflirraed>-*' ••'  -•*-**  -* 


\  f~. 


paTj  butthe"-^*^*'^^  ^^^  convey  5'^afKi  to'the  officers  ot'^/«gtiwifA/ in 
ofUy'modeor  Kenti  to  receive* ancT'oSjPyj  i^moVrfilg'  iBdivard  jfrmU 
relief  is  by  an  and  his  famitv  as  roguei  and  vagabonds  from  fVantham 
order  of  two  in  iStiffix  to  Ringwvuid  4h  Kent,  a!*  to  the  place  of  their 
/uftices,  j^flj  j^^^j  fettlement'.  -  'T5e  queftibri  waS^,  *  Whether  an 

appeal  lies  from  a  Vagrant  pafs  to  the  court  of  quartcr- 
>4e(rions?  or.  Whether  the  pafifli  of  Ringwofild  flioaldnot 
take  the  vagrant  back,  thkt  th<r  ovcrfcers  majr]{>urfuc  the 
dircftioiW  of  the  if.'Getf,^.  c:  5.  by  cariying  th^v»- 
graivt  before  two"  magift'raftesj/irt  order  to  remove  ^-" 
Mr.  Peckham,   on  Tuefday  the    nth  of  June  177^ 
-moved,  on  behalf  of  the  parifli  of  Kingwrmfd,  toqtiifc 
-this  order  of  feflidn^.     He  laid,  the  juftices  ought  nottt) 
\       ■  have  difmifled  the  appeal;  for  that  fuch  an  -appeal  <lid 
lie,  and  ther^  was  no  neceffityfor  the  parilh  of  Rin^vmU    ' 
to  apply  for  an  order  of  two  juftices,  if* they  can  (hof 
to  the  leffions,  upon  their  prefcnt  appcatj-that  thepauprt* 
are  legally  fettled  ellcwhere,  and  not  in  their  parifli.— 
Mr.  SIaksfield  now  fhcwed  caufc,  and  infmcd  A**    , 
no  fuch  appeal  lies,  and  that  the  ifzx\(^b(  RingwmildhK^    \ 
'    no  otlier  method  of  getting  rid  of  thefe  vagrants  thts 
|iafled  to  them,  but  by  procuring  an  order  of  two  jw- 
>tices  for  their  removal,'  as  is  ufual  in  commoa  cafe. 
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All  this  U  plain  and  clear  upon  the  a£lx>f  1.7.  (7/^.2.  c.'5<,  >    Rk  v. 
and  therefore  tlie  fpflibns  afted  rightly  in  difinifling'the  '^^'»*=*^®«'*'»» 
appcaL  The  eleventh  fcdlion  of  this'  aft  is  exprefs,  **  that 
**  the  perfon  fo  lent  fhall  not  be  removed  from  the  place 
"  to  which  fent  but  by  order  of  twQ  juftices,  m  the  fame 
*'  manner  as  other  poor  perfons  are  removed  to  the  plaos 
•|  of  their  fettlcment.!*     This  is  dccifive..  BciTides,  a  va-. 
^rant  cannot  be  fuppofcd  fettled  in  the  pairilh  where  he 
was  apprehended  as  a  vagrant,  and  no  other  pariih  could 
have  an  opportunity  of  defending  themfclves  upon  this 
appeal^  or  indeed  of  knowing  any  thing  of  the  matter. 
Tlic  twenty-fixth  ifeftion  gives  an  appeal  to  the  quarter- 
feflions,  to  "any  perfons  aggrieved  by  anv  aft  of  any  juf-. 
**  tice  or  juftices  of  the  peace  out  ot  feilions,  in  or  con- 
"  cerning  the  execution  ofthis  aft  of  parliament."  Who^ 
are  meant  by  perfons  aggrieved  f    It  muft  mean  fuch  per- 
fons as  are,  by  the  feveral  claufes  of  4t,  made  fubjedt  to. 
punifhment  and  penalties.    Itcould  not  be  the  intention 
of  the  aft,  in  giving  this  appeal  to  perfonS  aggrieved,  to 
interfere  at  all  about  the  vagrant's  true  and  legal  place  of 
fettlement.     As  foon  as  that  could  be  known,  he  was  to 
be  fent  to  it  in  the  common  ordinary  method,  an  order 
of  removal ;  and  from  this  there  would,  of  courfe,  be  an 
appeal  to  the  feffions,  if  difputed. — Mr.  Peckham,  on 
the  other  iidc,  endeavoured  to  Ihew  that  the  appeal  did 
lie,  and  that  it  was  reafonable  that  it  fliould.    The  pa- 
rifh  was  certainly  aggrieved,  if  a  pauper  was  fent  to  them 
Who  did  not  belong  to  them,  ancf  whom  they  muft  main-, 
tain  till  they  could  find  out  where  his  legal  fettlement 
was.     It  was  more  reafonable  that  that  burthen  Ihould 
fall  upon  the  pariQi  where  he  was  found  wandering;  and, 
upon  appeal  to  the  fellions,  we  may  procure  collateral 
evidence    to  fhew  the   true  fettlement,  from  witnefles 
whom  we  could  not  ohJigc  to  attend  two  juftices.     He 
referred  to  the  prafticc  in  many  counties,  and  alio  to  a 
cafe  which  had  been  under  the  confideration  of  this 
Court  about  twenty  years  ago,  upon  the  application  of 
Mr.  Humphrey^  where  an  appeal  was  brought  againft  a 
pafs,  and  there  was  a  mandamus  to  the  juftices  who  had 
rcfufed  to  hear  it,  commanding  them  to  proceed  upon  it. 
Newhaven,  he  faid,  was  one  of  the  parifhes. — Aston  and 
AsHHURsT,  7iy/?ir«,  were  botli  ot'them  of  opinion,  that 
the  prefent  act  of  parliament  did  not  mean  to  give  fuch 
an  appeal  as  this  is.     It  fecmed  to  them  to  be  incon- 
fulent  with  the-cleventh  feftion  of  it.     If  the  feflions 
ftiould,  upon  (uc|/  appeal,  enter  into  the  merits,  they 
^ould  not  fend  him  back  to  the  place  where  he  was  only 
f  vagrant,  nor  to  any  other  ;  he  cannot  be  removed  from 
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Rix  V.  Ac  ilacc  to  which  the  pafi  has  fcnt  hiin  by  tny  other 
HiNfiwou&D.  metfiod  than  an  original  order  of  two  juftices.  The 
proper  fubjed:  of  an  appeal  is  ah  a^jtidication ;  a  pafs 
only  recites,  "  that  it  appears  upon  examination  of  the 
<^  vagrant:'*  it  is  not  luch  a  pofitive  adjadication  as 
there  is  in  an  order  of  removal  by  two  juftices.  He  is 
pailed  to  the  place  where  he  fays  he  was  fettled :  h^  can« 
not  be  fent  from  it  but  by  an  order  which  adjudges  him 
to  be  fettled  elfewhere,  from  which  a^udication  an  ap- 
peal will  properly  lie  to  the  feffions. .  There  is  no'  reafon 
for  an  appeal  in  fuch  a  cafe,  nor  any  hardfhip  upon  the 
parifh  to  which  the  vagrant  is  paned ;  for  as  loon  as 
they  can  find  out  where  his  legal  fettlement  is  (if  it  really 
is  not  with  them),  they  may  remove  him  to  it  oy  a  com- 
mon order  of  removal.  The  prcfent  appeal  is  only  a 
general  appeal  from  a  pafs ;  it  does  not  fncw  any  reafon^ 
nor  make  any  particular  objeftion.     The  feffioAs  afied 

right  in  rejeaing  it — Order  of  feflions  affirmed. ^ 

Note^  Neither  Lord  Mansfield  nor  Mr.  Justice 
tViLLEs  were  prcfent  at  the  above  argument;  out  on  a 
fubfequcnt  day,  the  Court  being  full,  Mr.  Justice 
Aston  told  Afr.  Peckham^  that  they  had  been  apprized 
of  a  cafe  which  verified  his  citation  of  the  Court's  having 
formerly  made  a  rule  abfolutC  for  a  mandamus  comraand- 
jng  the  juftices  of  Suffix  to  proceed  upon  an  appeal  from 
a  pafs ;  but  he  did  not  think  that  it  interfered  with  their 
opinion  in  the  prefent  caie,  which  opinion  was  grounded 
Upon  the  necemty  of  an  order  of  removal  made  by  two 
juftices,  concerning  which  there  was  not  a  word  feid  in' 
that  cafe,  and  upon  which  we  now  rely.  Here  is  no 
order  of  removal ;  nothing  but  a  general  appeal  without 
any  reafon  given.  This  pafs  has  the  exammation  of  the 
vagrant  annexed  to  it.  If  his  fettlement  is  not  at  Ring^ 
wouldy  but  elfewhere,  they  may  apply  for  an  order  of 
two  juftices  to  remove  him  to  ^t;  ana  that  is  the  onlj 
method  by  which  it  can  be  done.  * 


want  paf«.  '  chard  Shellingf6rd^  was  removed,  as  a  vagrant,  by  a  va- 
Whether  it  does,  grant  pafs  ufider  the  hand  of  the  lord-mayor  of  Lendcn^ 
in  the  cafe  of  witli  her  three  children,  from  tlie  pariflx  of  St.  Lawraici 
a  foreigner  fent  Jewry  in  London  to  the  parilh  of  Edgeware  in  Middiefex. 
exa^miMdon,  ^bout  the  latter  end  of  the  month  of  Jugujl  foVLovnng^ 
is  undecided!  the  pari fl^-pfiicers  of  j^dgtware  fervcd  the  parlih-officers 
8  C  C»M  i8  °^  Lawrence  Jewry  y^'iih  a  notice  that  they  intended 
to  appeal  againlt  tl^c  faid  fafs-warrant  at  tiic  then  next 

general 
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general  quarter-fef&ons  for  the  city  of  Lmionx  which  STXAw«9itci 

appeal  was  preferred  accordingly^  and  the  hearing  of  it     J*^*^  •'• 

adjourned  from  that  until  the  enfuing  feffion  at  Guiidbatt;  •^•*^^*** 

but  no  notice  of  fuch  adjournment  was  ferved  on  the 

refpondents  or  their  folicitor ;  in  confeqqence  of  which 

the  hearing  of  the  appeal  was  not  attended  by  the  re- 

fpondents^  and  anorder  wasmade,  reciting,  that  as  the  faid 

refpondents  did  not  appear  to  anfwer  the  faid  appeal^ 

**  tliat  the  faid  warrant  and  judgment  of  the  faid  juilico 

^*  be  qualhed,  and  that  the  appeal  be  allowed ;  that  the 

**  jKiuper  and  her  children  be  lent  back  to  the  parilh  of 

**  St,  Lawrence  Jewry^  and  tliat  they  pay  to  the  parifli  of 

^  Edgeware  7L  los*  for  the  charges  of  maintaining  the 

♦*  faid  Elizabeth  Shellbtjgford  and  her  children."    Thefe 

orders  were  removed  into  the  court  of  king's  bench  by 

certiorari. — Mn.  Dunnino»  on  behalf  of  the  parilh  of 

St.  Lawrence  Jewry^  obtained  a  rule  to  fhew  caufe  why 

this  order  of  feffions  fhoidd  not  be  quaihed,  on  the 

ground  that  it  was  an  order  made  upon  an  appeal  againft 

a  vagrant  pafs  under  the  hand  and  leal  of  the  lord  mayor 

only>-*-MR.  HowARTH,  for  the  parifli  of  Edgeware^ 

contended)  that  an  appeal  would  lie  in  feme  cafes  againft 

a  vagrant  pafs,  as  in  the  cafe  where  a  foreigner,  taken  in 

an  a&  of  vagrancy,  fhould,  upon  a  faUe  examination,  be 

removed  to  a  parilh  to  which  he  did  not  belong ;  and 

therefore  the  rule,  which  had  been  granted  on  the  idea  ^ 

that  an  appeal  would  not  in  any  cafe  lie  againft  a  vagrant 

Eafs,  ought  to  be  difcharged.— But  th£  Court,  on 
earing  the  argument  of  mr*  Dunning^  faid,  that  the  cafe 
of  a  foreigner  was  not  iimilar  to  the  prefent  cafe  ;.for 
that  here  the  pauper  and  her  children  appear  to  be  va» 
grants ;  that  the  parilh  of  Edgeware^  to  which  they  were 
paiTed,  had  fent  them  back  again,  which  they  cbuld  only 
do  by  an  order  from  two  juftices.    And  they  faid,  that 
the  cafe  of  Rex  v,  Ringwould{a)  was  deciiive  of  the  pre*  («)  Ants,  iMft 
fent.    But  Aston,  Juftice^  faid,  that  the  decifion  of  this  7''i  P*-  73*» 
point  would  not  touch  upon  the  cafe  mentioned  by 
Mr.  Howartb  of  a  foreigner,  or  upon  the  queftion,  if 
the  vagrant^  and  not  the  parilh,  brought  the.  appeal.-^ 
The  order  of  feifion  was  quaftied  [b)  • 

Hi.  Of 

{h)  The  pajfts  alluded  to  In  the  **  hand  of  feme  one  jaftice  of  cha 

above  cafes  are  authorized  by  the  **  peace,  fettiD;  down  therein  cbt 

Tagrant  M&  of   17.  Geo.  2.    c.  5.  ''  pbce  and  time  where  and  when 

It  iialfoeoaded  by  39.  £liz.  c.  yjk  "  he  landed,  and  the  place  of  his 

<*  Th^t  every  idle  and  wandering  fol-  "  dwelling  or  birth  into  which  he 

<*  dier  or  mariner,  which  coming  from  *<  is  to^o/V,  and  a  convenient  time 

**  hts  captain  from   the   fees   tiaU  *^  limited  therein  for  his  pafl^ge ;  or, 

K  not  have  a  t^itr^mtil  under  the  <*  having  fuch  ttfiimniai,  fliall  wiU 

£  e  e  4  H  ^1^1 
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'%•  Of  returning  after  removal.       ^ 

the  Jufticw  738.    Rex  V.  Hally  Hilary  Term ^  7.  ff^ill.  3.     5.  AAA 

mty  commU  a    163.— An  order  was  made  by  two  jufticcs  of  peace  to  rc- 
pauper  who      move  a  poor  man  from  Redhume  to  the  parifh  of  Su 
wdcr*of*rc^  *"  ATichael  in  St.Albarf% ;  and,  upon  an  appeal  to  the  qoarter- 
inovti,alcboush  fcffions,  the  Order  of  the  two  jufticcs  was  qualhed.     Ai- 
thc  order  be      terwards,  upon  a  cerUorari  brought,  the  feffions  order  was 
quafticd  at  fcf-  quaflied,  and  the  firft  order  was  confirmed,  io  that  tbc 
mTv^'on/X  P*^^^  "^^"  ^^^  now  fettled  at  St,  Alhatf% ;  but  of  his  own 
txorari^  if  it "   accord  he  returned  to  Redhume ^  and  the  jufticcs   con- 
^af&rmed,      ceived  that  they  had  not  any  power  to  fend  him  to  the 
houfe  of  corrcftion  for  returning  as  aforefaid,  bccaufc 
they  were  of  opinion  that  the  firft  order  was  not  before 
them,  being  remored  by  cerdoran.    Therefore  a  motion 
was  made,  that  the  Court  would  grant  a  rule  to  enforce 
the  execution  of  the  former  rule  made  in  this  cafe,  by 
which  the  feffiotis  order  was  quaflied,  and  the    order 
of  the  two  jufticcs  confirmed. — But  the  Court   di- 
reded,  that  the  jufticcs  Ihould  have  the  former  rule  of 
Court  fliewed  to  them,  and  the  order  of  the  two  jufticcs, 
and  if  they  refufed  to  punifh  the  perfons  afterwards,  tjica 
to  move  the  Court  upon  an  affidavit  of  the  matter. 

If  apcrfon  rt-  739.  Rex  V.  Jftgell,  Trinity  TertTiy  8.  Geo.  2.  B.R.H. 
curn  after  an  124. — The  jufticcs  of  Berks  had  a  petty  fcflioris  to  fearch 
order  of  r^  ^f^^^  vagrants,'  and  a  poor  man  rcfiding  in  tire  partfh  of 
S.nfcfl  that  Birfold,  being  examined,  confefled  himfelf  to  be  fettled 
he  belongs  to  in  the  parifh  of  Sunning ;  whereupon  the  jufticcs  ordered 
another  parifh,  him  to  bc  rcmoved  to  Sunning:  but  the  pauper  threatened 
yet  ihcjuftice  ^^  return  J  and  did  return  the  fame  day  to  Bnfieid,  pre- 
hi^to  t'hT"'''  tending  to  be  a  hired  fervant  to  a  parifliioncr  of  Binfield 
lioufcof  cor-  (but  the  Court  were  ftrongly  inclined  now,  upon  the 
rcdion  on  the  circumftanccs  of  the  hiring  being  difclofcd  upon  the  affi- 
17.  Geo.  a.  davits,  to  think  it  a  colourable  hiring) ;  whereupon  the 
aWgc'trainft  defendant,  who  is  a  juftice  of  peace  for  Berks,  and  was 

him  on  oMtb, 

and  fummoning  *'  fu^y  exceed  the  time  therein  li-  ««  named,  without  let,  hindnocr,  er 

him  to  his  de-  •  **  ml«d  above  fourteen  days,   &c.  "  mt»Jeftation  whatfoevcr,  he  demean. 

leoce,  «' fl^all    be  guilty  of  felony.**  — A  "  ing  himfelf  orderly,  keeping  the 

**  pra^ice  has  prevailed  among  jof-  *'  pofl-road,  and  not  exceeding  the 

tices,  perhaps  under  authority  of  the  *'  fpace  cf  fo  many  days  from  the 

above  ftatutc,  to  grant  ^/i/7«x  to  poor  ''date  thereof    to    accompli(h   hi 

perfons,    rf  quiring   '*   all    jufticcs,  «*  journey."   But  although  t!:eredcei 

•**  mayors,  bailiffs,   conftables,  &c,  not  appear  to  have  betn  any  deter. 

•*  to  fuffcr  the  bearer  peaceably  and  mination  upon  this  fubje^,  the  Ic- 

•*  quietly  tofiafs  10  the  parilh  therein  gality  of  fuch  palTcs  may  be  dcubted/ 

•    •■'•. - 
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.preCsht  at  the  petty  feffions,*  without  any  furamoiw,  or  l^«x,«r. 
o;Uhniadeof  his  .return-,  committed  die  pauper  to  the  A*<=-**'*- 
houfe  of  corrcftion,  where  be  was  kept  three  days  ;  iind 
upon  thi»  the  Court  was  moved  to  grant  an  information 
againft  the  defendant,— -The  Court  allowed  the  tranf-» 
a&ions  of  the  petty  feffions  in  this  cafe  to  be  irreguhtft 
bec&ufe  there  was  no  complaint  made  of  hi^being  charge- 
able or  likely  to  be  chargeable  to  the  pariih  of  BinfieU\ 
but  y^t  i»  that  was  only  a  miftake  of  judgment*  the  Court 
would  not  have  thought  it  worthy  of  punilhment :  bat  the 
fending  him  to  the  houfe  of  corre^ipn.  was  puniQiing 
him.  after  having  convi£bed  him  unheard»  and  that  is 
contrary  to  natural  juftice';  ind  thereupon,  upon  the 
authority  of  the  cafe  of  the  Juftices  of  Hertford^  they 
were  for  y^nting  the  information  ;  but  as  no  malice  ap- 
peared in  the  juftice,  thcCourt  allowed  the  prolecutor  to 
accept  of  Ibme  propofals  made  by  the  juftice  to  mako 
Yim  ^eiids,  s^nd  io  it  went  off. 

74P.  BAUwinv.Blackmore^EaJierTermy,^l.Geo.2.  J.Burr.  The  warrant 
Jifp.  595.— This  was  a  cafe  refervcd  at  tJie  affizcs  for  ^^^'^^^Jj^* 
the  county  of  Lantafter  in.  to  adion  for  an  aflault  upon,  [^urnTafier  m^ 
jand  falfe  imprifonment  of,  the  plaintiff^s  wife.— C^^se.  order  of  ro- 
Tbat.  the  t  plaintiffs  IVllham  Baldwin  and  Sufannah  Ki^  mo\a\,  muft 
V^ife,  being  paupers,  kgally  fettled  in  the  townfhip  of***^^"'*^ 
Bank^ncwion  in  Tarkjhirey  and  having  been  regularly  and  ^7^  n^ft  por? 
properly  removed  by  an  order  of  two  juftices  of  the  f^e  the  «p«rdi* 
county  of  Lancajler  from  Marfden  in  Lancajhire  to  the  of  the 
faid  townfhip  of  Bank^-newionxw  the  faid  county  olYark^ 
as  tlie  place  of  their  laft  legal  fettiement:  which  order 
was  not  appealed  from  :   that  afterwards,  they  (both  of 
them)  returned  of  their  own  accord,  and  without  bring- 
ing any  certificate  with  thern,  from  £A^-ff^«//0n(  to  which 
they  belonged)  to  Marfden  aforefaid,  from  whence  they 
had  been  fo  removed  by  the  faid  order  of  two  juftices. 
Of  this  complaint  being  made  in  writing,  and  upon 
path,  to  tlie  defendant,  who  was  a  juftice- of^  peace  of  the 
faid  county  of  Lancajier^  wherein  the  faid  parifii  of  Marf* 
den  lay,  by  the  overfeer  of  the  faid  pariih  (from  which 
^he  paupers  liad  been  lawftiliy  removed,  and  to  which 
|hey  unlawfully  returned),  he  iftued  his  warrant  to  bring 
the  two  paupers  (the  man  and  his  wife)  before  him  ;  who 
being  accordingly  brought  before  him,   and  the  fa£ls 
being  fully  proy^,  upon  oath,  made  by  Thomas  Murga^ 
trayd^  one  of  the  churchwardens  of  Marfden  aforefaid, 
he  committed  both  of  them,  the  man  and  his  wife,  to 
the  houfe  of  corrcftion,  ".there  to  remain  until  they 
♦;  Ihould  be  difibarged  by  due  courfe  of  law*''      The 

queftions 
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BAtD^riR  <r.  qireftions  were,  FiRtr,  Whether  tbefe  on^t  xa  btv 
%i,M»nuQ%u  been  a  previous  conyidion  of  vurancj?  Secoytdlt, 
Whether  the  wife  could  be  convioed  ot  Tagrancy,  or  he 
liable  to  be  ient  to  the  boufe  of  comAion  for  rctariiiDg 
without  a  certiiicate,  as  (he  only  accompanied  and  refidcd 
widi  her  hulband? — Lord  Mansfield  now  delivered 
the  rcfolution  of  the  Court.  Hefirft  ilated-the  whole  cafe 
very  fully.  And  he  pnefaoedy  that  it  was  manifeft  that  the 
j)2ftice  had  flot  aftcd  intentionally  Wrong ;  and  ir  i$  {riami 
that  the  jury  were  of  that  opinion,  as  appears  by  their 
giving  only  Mi^'  JhiUing.  damages.  The  Coort  wotiid 
gladly  therefore  have  leaned  towards  excufing  this  gen- 
tleman from  fufiering  for  what  he  had  honeftly  and' 
without  any  bad  intention  done,  if  they  coald  have 
found  him  jufttfiable  by  any  legal  excufe.  But  there  i» 
one  fatal  objection  to  his  proceeding  which  we  camiot 
get  over,  and  which  puts  all  the  other  points  out  of  the 
cafe  ;  and  that  is,  that  the  warrant  of  commitment  is  il- 
legal. The  legality  of  the  warrant  depends  upon  two 
aSs  of  parliament,  or  at  leaft  upon  one  of  them ;  for 
there  are  two  a£ts  of  parliament,  upon  one  of  which  two 
this  warrant  muft  be  founded,  though  it  does*  not  ap- 
peat  upon  which  of  the  two  the  juftice  proceeded, 
rhefe  two  afts  are  13.  &  14.  Car.  2.  c.  12.  (a  law 
made  before  certificates  under  the  late  a£ts  exifled)) 
and  17.  Geo,  2.  c.  5.  (which  relates  to  perfotis  returning, 
fcc.  without  bringing  fuch  a  certificate).  Now  this 
warrant  is  not  within  this  former  a£t  of  13.  &  14.  Car,  2. 
nor  is  the  cafe  itfelf  within  Jt.    Thefe  perfons  did  not 

fo  to  any  parifh  carrying  with  them  a  certificate  of  their 
eing  inhabitants  of  their  proper  parilh ;  nor  is  the  cem^ 
mitment  made  <^  to  the  houfe  of  ccrredion,  there  to  be 
**  punifhed  as  a  vagabond ;"  nor  *'  to  a  public  work* 
'♦  ixoafe,  there  to  be  employed  in  work  and  labour  ;*'  as 
that  flatute  directs:  fo  that  the  warrant  is  not  at  all 
agreeable  to  the  diredions  of  that  aft,  which  fpecifies  the 
particular  manner  of  fending  the  offender  to  the  boufe 
of  correftion,  or  to  a  public  workhoufe;  for  it  is  only, 
f *  to  remain  ////  difcharged  by  due  epurfe  oflaw.^"*  Neither 
can  this  warrant  be  good  upon  the  latter  ad  ofij.Gcff,  2. 
c.  5.  becaufe,  though  this  is  indeed  a  commitment  to  th^ 
houfe  of  correftion  (which  the  latter  aft  direfts),  yet 
'  it  is  **  to  remain  there  till  difcharged  by  due  courfe  of  law ;" 
whereas,  by  this  aft,  the  power  given  the  juftice  is, 
••  to  commit  fuch  offenders  to  the  houfe  of  correftion, 
•'there  to  be  kept  to  hard  labour  for  any  time  ««/  ex^ 
«*  ceedi^g  om  mmth'^  But  this  warrant  is  quite  general; 
it  is  an  indefinite  commitment ;  not  for  a  prccifc  limite4 

time, 
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time,  as  this  aft  cxprcfsly  direfts  and  requires,    T^eTe-^ALn'-OrtK  v. 
fore  the  warrant  of  cotninitmcnt  is  totally  illegal,  and  ^'^*^**'*^*** 
confeqnently  the  plainttffis  intitled  to  the  damages  that  he 
has  recovered.    And  yon  will  obferve,  that  we  go  only 
upon  the  warrant,  which,  for  rfie  reafons  I  bdvc  men- 
tioued,  we  hold  to  be  totally  illegal. 

741.  Rex  V.  Elere  Qok^  Mich.  Tenn^  12.  Geo.  3,  MSS.  Conviaioo  of 
•—Motion  to  djfcharge  a  man  out  of  cuftody  upon  the  *  *"*"  ^^  »^- 
foUowing  objeftions.    First,  The  commitment  doth  J"^^"^  ^^'^^ 
not  ftate  to  what  place  the  man  returned.  Secondly,  Nor  quaited  for 
that  he  returned  without  a  certificate.   Thirdly,  Thatitw^nt  of^tio| 
did'  not  appear  that  he  had  been  before  conviftcd  as  a  fo  wh«r>art(h  ' 
Vagrant,  which  prior  conviftion  alone  under  ftat.  of  Geo.  ^  ^^^ned. 
gives  a  power  ot  commitment  fora  month. — Mr.  LutJAs 

on  the  other  fide  contended,  that  it  had  never  been  de- 
termined, that  a  prior  conviftion  was  neceflary.  This 
'commitment  may  be  fupported  under  ftat.  of  13.  & 
14.  Car.  2.  if  not  under  the  17.  Geo.  2.  and  infifted, 
that  it  muft  be  underftood  that  he  returned  to  the  parifli 
of  Ae  Holy  Trinity ^  Becaufe  it  was  ftatcd,  that  he  was  rc- 
ihoved  from  thence. — The  commitment  was  as  follows : 

**  To conftablcs  of  Cambridge\  and  to keeper  of 

**  — — .   Thefe  are  to  command  you  the  faid  conftablcs,  *  . , 

^*  in  his  majefty's  name,  forthwith  to  convey  and  deliver 
into  the  cuftody  of  the  keeper  of  the  faid  work-houfe 
the  body  of  Elere  Cole  for  returning  from  the  parifh  of 
Su  Sepulchre%  after  a  legal  warrant  of  removal  from 
the  parifh  of  the  Holy  Trinity y  in  the  town  aforefaid ; 
and  which  warrant  of  removal  was  confirmed  by  the 
laft  general  quarter- feflions  of  the  county  oi  Cambridge: 
*•  and  you  the  faid  keeper  are  hereby  required  to  receive 
^  the  faid  Elere  Cote  into  your  cuftody  in  the  faid  work- 
f  *  houfe,  and  keep  him  to  hard  labour  for  the  fpace  of 
"  one  month.'* — Lord  Mansfield.  This  commitment 
cannot  be  fupported  ;  it  does  not  fay  to  what  place  he 
returned. — Mr.  Justice  Aston.  It  is  totally  uncer- 
tain.—^Mr.  JusT^icK  WiLLEs  of  fame  opinion.  The 
commitmei}t  muft  be  quaftied. 

742.  Rex  V.  Eillongley,  Mich.  Terrriy  2Q.  Geo.  3.  2.  Term  An  order  of 
Rep.  700. — ^The  pauper,  John  Glover^  was  removed  from  removal  onif 
the  parifli  of  Fillongley  to  the  hamlet!  of  Kinxoalfey,  and  ^^^l^y^ 
on  the  fame  day  on  which  he  was  delivered  with  the  faid  J*cmoyU*from 
order  of  removal  he  returned  back  to  the  tenement  in  returning  again 
fillongley  y  of  the  yearly  value  of  lol.  and  upwards,  which  in  a  ft«t«  ©l 
he  hlid  before  rented  and  refided  on  for  fome  years,  but  vagrancy  u)  tbt 
without  making  any  nevy  agrccn^cnt  with  his  landlord :  ^""^^  ^ 

after 


99^  KKMoy \i^ -or  rmt  fook.- 

Ri»«r.  after  rcfiding  thereon  about,  three  quarters  of  a  year,  he 
fiLLOKULET.  was  Hgaln  removed  to  Fillongley.  An  appeal  was  entered 
againll  the  firil  order^  but  not  profecutcd.— The  Court 
were  of  opinion,  that  GlQver}x^i  a  right  to  return,  for 
that  an  order  of  removal  only  prevents  a  return  in  a  flate 
of  vagrancy. 


XI.   Of  orders  unapfealedfrom* 

t?;ip»trptrl!«        743..  iJfAT  V.   Onpptng  Fart'tngdm^  Trinity    Term^  12. 
femovcd  by  or-  ff^jll.  3.  2.  Salt.  48  — 7«  ^«  was  removed  by  order  of  two 
fccaniill^lTri.^"^'^^^  from  the  parifh  o(J.  in  JVarwick/hire  to  CiiwW; 
iiK>wd"toa  '*'^'^  OxfordJJjire^  and  from  thence  by  order  of  twojufticcs 
third  paiifli      to  Chlppm^  Farr'tngdon  in   Berk/hire*     It  was  objcflei 
iHthoiB  appeal,  that  Chalbury  ought  to  have  appealed. — Holt,  CK</ 
Jujiicey  declared,  that  fending  the  poor  man  to  a  third 
place  is  falfifying  the  firft  order,  which  cannot  be  done 
but  by  appeal  J  for  the  order  of  two  juftices  is  a  deter- 
mination of  the  right  againft  all  perfons  till  it  be  re- 
.   vcrfed  ^  therefore  the  order  was  qua(he4% 

Annr^fcrcf  744.  SpUalfields   v.   Bromky^    Eq/ler   Term^    II.  Jnn, 

itmo^ai.fhooghig.  y;„,  Jhr.  468.—//.  was  removed  to  the  parifli  of 
pta-nrfon^     ^^^P^^y*  which  did  not  appeal.    Exception  was  taken  in 
cJu^jic  if  unap.  B^  R*  to  the  ordcr,  That  the  removal  ought  to  have  been 
pealed  from,     to  the  towufliip  o{  Spitaifields^  foT  Stepney  is  divided  into 
four  tovvnfhips,  and  the  poor  have  been  removed  from 
one  townfhip  to  another  in  the  fame  parifli,  and  the 
ftatute  takes  notice  of  townlhips  as  well  as  pariflies,  and 
that  Spitalfields  is  an  hamlet  of  Stepney. — Per  Cur.    Ifa 
perlbn  is  removed  to  a  wrong  place,  that  place  ought  to 
appeal,  and  fo  ought  Stepney^  if  it  were  a  wrong  place,  or 
cJie  the  order  will  be  condufive  upon  them,  but  this  is 
here  a  matter  not  in  the  record.     Juftices  of  peace  arc 
not  obliged  to  take  notice  of  the  divifion  of  panihes  into 
townfhips  and  villages,  which  maintain  their  own  poor, 
feverally  and  diftinftly :    Stepney  upon  an  appeal  might 
have  (hewn  that  the  perfon  did  belong  to  the  townfliipof 
Spitaifoldsy  which  miglit  have  been  a  reafonable  caufe  to 
difcharge  the  order.     Two  townfhips  within  a  parifli  art 
the  fame  fs  two  parishes,  yet  the  churchwardens  arc 
overfeers  of  the  poor  of  the  whole  parifh   (though  To 
divided),  and  have  a  fuperintend^ncy  over  the  whofc 
town(hip  and  village^, 

• 
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745.  MatenJRhi  v.  Hunfdon^    Hilary  Ttrm^    12.  -^iwf.  Annrdcr  ofw- 
ftiUyy  316. — Two  jiiftices»  on  the  29th  of  June  1712,  moval  «nap. 
remove  a  pauper  to  HunJ'don^  and  two  juftices  there  icnt  p«'*«*  fromk 
liim  batk  by  -an  order  to  MaUndine,  on  the  24t:h  July^  ^^^" 
-v^bich  was  coniimied  upon  the  appeal  of  Malcndine  at  x\\c 
icffions. — ^Tlve  Court  now  qualhcd  the  order  of  the  24tb 

^uly^  becaufe  they  ought  to  have  appealed,  and  not  to 
have  fent  the  pauper  back :  and  held  the  order  of  the 
firft  two  juftices  good,  becaufe  there  was  no  appeal  from  it 

746,  Rex  v,,Silche/ier J  Hilary  Term ^-6.  Geo.  3.  ^«rr.  An  order  of 
'S.  C,  55i.-i^The  pauper  Jane  Moor  was  fent  fome  time  ini"^*'«»  """P* 

:Ju^  1764,  together  with  one  George  fVife^  by  an  order  of^^^  ^^  *• 
'removal  under  the  hands  and  feals  of  two  juftices,  from      * 
the  parifti  of  Newbury  to  the  parifh  of  Enborrij  by  the 
names  of  George  JVife  and  Jmne  his  wife;  and  there  was 
no  appeal  fr6m  the  iaid  order  to  the  next  of  any  other 
ieffions.   -  Afterwards,  the  parifh  of  Enborn  finding  that 
Jan^  was  not  the  wife  of  George  fVife^  removed  her,  by 
original  order,  by  the  name  of  "  Jane  Moor^  fingle- 
**  woman,"  from  the  faid  parifti  of  linborn  to  the  parilh 
^ofSikhefierf  under  an  order  of  two  juftices ;  from  which 
order  the  faid  parifti  of  Sikhefter  ^appealed.     And  upon 
hearing  the  a|^)eat,  it  was  proved  **  that  the  faid  Jam 
*«  never  wasr^narried  to  the  faid  George  fVife.**    There- 
fore the  feftlom  affirmed  the  order  of  the  two  }uftices.— * 
.Sir  Fletckkh  Nortoh  was  now  to  have  fupported 
-the  orders;  and  £kid,  that  if  it  had  been  res  Integra^  be 
thought  a. g6od; deal  mi^t  be  urged  to  ftiew  that  they 
were  right;    but  he  acknowledged  it  to  have  been  fully 
Settled, '^  Thht  an  order  of  removal  to  a  parifti,  confirmed 
**  without  appeal  by  fuch  parifti,  concludes  that  parifti 
♦<  againft  ah' the  world.*' — ^Th  e  Court  clearly  concurred* 

747.  Rex^v*  Llanrhyddj  Hilary  Term^  10.  Geo.  3.  Burr » A  fuijiflmg  w^ 
S.  6'.  658.~The  cafe  ftated,  Ths^t  John  Myddelton,  ^y^.  dcr  of  remoirji, 
'.  and  John  Jones;  cilerk,  removed  the  above  paupers,  by  an  j.[^*JJJ*PP*^ 
order  under  their  hands  and  feals  dated  the  28th  day  of /j„^^*but « 

'Afay  1768,  from  the  faid  pariftlof  Llanrbydd  to  Ruthin  iJefa-ttdordoilB 
and  the  fame  paupers  were  accordingly  delivered  to  thenou 
officers  of  Ruthin ;   who  maintained  them  for  a  while, 
and  for  fome  time  after,  at  the  joint  expence  of  both  pa- 
fifties:   and  notice  of  appeal  to  the  faid  Order  being 
ferved  on  the  ofticcrs  of  Llanrhydd^  by  the  ofticers  of 

>  Ruthin^  on  the  morning' of  the  quarter- feftions,  previous 
to  the  filing  of  the  faid  appeal,  the  officers  of  Llanrbydd 
confcntcd  **  to  take  tlie  paupers  back  to  their  cuftody, 
•*  without  giving  the  panihioners  of  Rutkin  the  trouble 
4<  #f  appealing  againft  fuch  order."    And  thereupon, 

•*    •     '  t)ie 


^  K?c  ^'^      tiie  raid  ps^nflvioners  of  Uimhydd  rcjpioyod  ti)ye  faid  pn« 
Li.A»fj»iiy»p.  p^j.3^  jjy  Qi-der  tindcr  the  hands  and  (cids  of  Jpbn  talf 

h  and  David  Price  clerks)  dated  the  nth  daj  joi  Jfintsrf 

176.9,  from  tlie  faid  parifli  of  Llanrbydd  to  the  pariQicf 
Denbigh  in  the  faid  county  i  ¥rho  appealed  thereto;  aofl 
upon  fuch  appeal,  the  fettleitient  of  the  faid  pouipen  wii 
'prov«d  to  ^e  at  Denhigh :  but  it  appearing  in  evidehcemt 
the-  behalf  of  the  parifli  of  Denbigby  ••  That  tfee  ixA 
•*  ord^r  of  Jehn  Myddelton  and  'John  y^nesi  temoTing 
**  them  to  Ruthin  as  aforcfaid,  had  not  been  appealed 
againft" — the  Court  were  of  opinion,  '•  that  the 
faid  order  of  removal  from  Llanrhydd  to  Diokigb  on^ 
to  be  qyaihed  ;"  and  it  was  qua(hed  accQrdingtjf.*- 
Mr.  Ashhurst  had  moved  to  qua(h  this  orda  qf 
feiTipns ;  and  obtained  a  ruie  to  (hew  caqfe.  His  olh 
je&ion  to  the  order  of  feffions  was,  That  though  the 
.principle  upon  which  they  grounded  their  opinion  is  ip 
^ei^erai  right,  namely,  *'  that  fin  order  of  xtmm^ 
^'  fi^bmitted  to  and  not  appealed  .from*  is  coodofiTc 
*<  uppi>  the  non-appealing  parifli,  as  agaioft  all  the 
V  w^rld  ,"  yet  this  general  rule  is  to  be  underfiood  to 
relat?  only,  to  a  fub^ftixig.order,  but'nqt.^to  a  defertoi 
•one :  and  therefore  the  foflioos  have  made  a  great .mif* 
take  in  applying  tliijs  general  principle  to  the  particobr 
.cafe  of  the  pr^lent  order  (n^ide  by  M»*  Mydpeltoh 
.aqd  Mr.  Jones)  for  removing  Uie  paupers  fpooi  Lkn- 
rhydd  tp  K^thin ;  which,  bci/ig  found  to;te  ii.wCQi\g  one, 
/was  by^confent:  of  both  parties  icpnccitiad  in  it  aban- 
doned apd  defe]^ed>  and  tjhe  paupers  taken*bacJc  again  by 
the  pariih  in  whofe  favour  it  was  made;  and  w^  con- 
fcq^ently  at  an  end>and  mufl  be  conliderfd-Sis  if  it  never 
had  e^fiftedk  £0  tl)at,  .upon  the  whole  circumflances 
ik?^XGAx  Ruthin,  was  not  concluded  by.it ;  aUhopgh  they 
had  not  aftually  purfued  the  appeal,  of  which  they  had 
given  notice,  and  w*hich  they  were  msAy  to  proceed 
upo^n,  if  Llcnrhydd  had  npt  confented  to  take  back  the 
pawpers.— tMr,  Kenyon  now  fliewcd.  can&,  on  behalf 
of  the  parish  of  Denbigh*  He  faid,  it  was  not  in  the 
^power  of  private  perfons  to  put  an  end  to  the  order  for 
'removing  thefe  paupers  to  Ruthin^  whilft  an  appeal  was 
tlms  going  on  againft  it.  ^'X\t  order  has. removed  (hem 
to  Ruthin.  Ruthin  has, not  appealed.  Confeqventlr 
Ruthin  is  concluded,  as  againil  all  other  parifhes,  to  dii- 

?ufc  their  belonging  to  Ruthin. — Lord  MAKSFiUi^* 
liat -order  was  made  in  favour  of  Llanrbydd:  and 
Llanrhydd  gave  it  up,  and  confented  to  take  the  paufjcrJ 
.  bAck,  witliout  giving  Ruthin  the  trouble  of  appcaJiog 
.againft  it.    May  not  a  party  ^ve  up  a  judgment  intend- 
ed fbrbi$  own  benefit?  ' 

748.  ^ 


^i^.  Rex  V.  Kirkby  Stephen,  Trinity  Term,  lO.  Giftf.  a.Ahontertffie^ 
MSS^f^-^TilBam  Blenkarn  and  his  family  were  removed  m  Xi^nftiST 
jfuj^ufi  1769  from  the  towiifliip  of  lOriby  Stephen  to  tl)<s  ^  (^^^,1  c^^a. 
towxdQtip'of /iF&r/«/r.    Upon  appeal  the  cafe  ftated  bjr  ihips  is  tMndio^ 
rthe  fdffions  was  ^  follows  rr^-The  parilh  of  Kirkby  Ster  on  the  town- 
^.canfifb  of  ten  different  to  wuihips,  which  ^maintain  ^'^^J^^^^^ 
•their  poor  fej>arat^ly,  and 'have  feparate  overfccrs,  of  ^^^  ^^^ 
,which  townfhips  Kirkby  Stepheri  and  IVharton  arc  tWQ.  from. 
.The^.pSitiper  wis.  fettled-in  .the  townihip  of  ^^«»''«'»»  s.c.  Bnxr. 
by  feottng  a  farm  of  25L  a-year  for  four  ycars>  arid5^t^'c^i<4- 
4>y  rfsGding  upon  k  upwards  of  three  yeara»  and  in 
.the .  fourth  year  went  ito  aifiA  Jiis  iifier,  "V^ho  was  .a 
ihopkoBper  at  Kirkhy  Stephen  and  lodged  there  with 
.  her  upwards  of  footy  days;  during  which  time  he  went 
daily;tD  manage  and  occupy  his  ^irm  aforefald.    After- 
winds  he  went  to  Newport  in.  the  county  of  Sakp% 
manied  there,  and  had  leveral  children;  and  becoming 
chargeable  was  removed  from  thence,  by  order  of  two 
jufticeaof.the  county  of .  £^/a^«  ■:  In  February  17681  on^ 
of  the  overfeers  of  tiie  faid  pariQi  of  Netutart  brought 
Jikc  pauper  and  ht«  &mily,  with  tlie  {aid  order,  to  T  PeUyl 
then  overfeerof  the&id.toiaai{hiipof  A!fViU7.£///^i^  and 
delivered:  tbt  faid  order  to'  him;   Petty  faid,  that  the  pau- 
per belonged  to  the  townfhip  of  PFberion^  and  that  Ins 
liadratheirttbe  pauper  belonged  to  the  townifaip  of  Kiriiy 
Stepben^beOLUic  he  (Petty)  had  a  larger  eftate  in  IVbarton 
.±ban.in  Kirkby  Stephen ;  .and  then  he  went  away,  ieaving 
-^heoB^r  with '.the  overfiaer  of  Newport^  and  the  pauper. 
Notice  was  given  to  the  overfeers  of  Kirkby  Stephen^  and 
"to  the  pauper,  to  produce  the  original  order;   but  that 
not  being  produced,  the  court  of  feffions  admitted  a  copy 
written  and  attefted  by  the  pauper  to  be  rmdi  it  waf 
direfted  to  the  churchwardens,  fcc*  of  the  pariih  oi  New* 
pert,  He.  and  to  the  churchwardens,  He.  of  tbi^  parifli  ^f 
Kirkby  Stephen^  tsfc.  aQd  the  fettlement  of  the  paupers  1$ 
adjudged  to  be  in  the  pariih  of JCirkby  SupieB^    itrnpfeasi* 
ci  alfo,  that  about  ji  wedc  afisr  the  ume  that  the  pauppr 
was  brougbt  to  Kirkby  Stephen^  he  went  to  ff^harfma^oro* 
iaid,  ana  delivettd  the  original  order  of  removal  hptti 
Newport  to  John  Ha/ivell^vrhoy  he  had  been  informed,  was 
overfeer  of  tybartm ;  who,  having  read  the  order,  &id  bf  , 

could  do  nothing  in  it  till  there  had  been  a  ^ariih-me<^ 
ing,  and  returned  it  to  the  patlper.  Some  time  afterr 
wards  the  pauper  was  applied  to  by  an  inhabitant  pf 
IVharton  for  a  copy  of  the  order  of  removal,  which  he 
acxordiogly  delivered* to  him,  and  the  copy  was  admitted  » 

as  evidence  in  court.    It  appeared  alfo,  tb^t  the  pauper 

rfn»aiu4 
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fcma»ftc<tln  J&r%  Stephn^  4nd"vwltf  flteintatned  ^y  hk 
fifter,  for  near  »  year  and  a  •haif;  i  n  *  the  towrtlhip  oi'Khrif 
hy  Sfephen^  when  his  fifter  flying;  hb  a&ed  relief  of  the 

•  toWnfhip  of  Kirkhy  Suphin:  it  doeg  not  appearthat  any 
appeal  had  been  .made  from. the AWer  of  rciHoVStfroni 
jWew/n>r'/y  but  the  paupisrhadrthe  order  from  the tkoc  that 

*  'P^^/y  Jeft  >k,?  afi4  "was-  carried 'with  itj  by 'the  •TCifecrs  of 
tt(ttGxmf\M)f<irKMb^Step\ei^^ 

when  thei  faid  order  ^as^ienthcr  Itift  with  the  jtrftipDeiy  6r 

de(i  v€f  ed  to  MU'Th^fnp/bn^  one  l?f  iheo  verfcers  (jdFclietown^ 

(hip^of  Kvrkby  Stephen^  theiaid|pailper  not  haviog  finoe 

feen  it.    The  iefiioiis  quaihed'thtfiorderof  reitioira)  food 

^thetownfhip  ^i-KivithfStephett'^o  the  town  fliip«o6iSW»ir'- 

-/«ir.<— LoftDMA^SFiEBo^  This  cafei'refembl<te  .isanrroueh 

~that  .in  Piner^^f   'R^Jt  v.  <?<qMJ^y.  : ;'Thc:toaBiimip^of 

fijbfe  pariOi  yirhich  is.  named  in  the  ofder,  and  •lb  which 

j^be'  patiper  is  hrotrght;  m^htr  tarappeaU* ;  Th«i  jufticcs 

<^e  not  obliged,  nor  perhaps  is  -it  in:T:heip  powerVtcrtakc 

'notice  of  the.  dlvifions  q£  parifhesL  .  lihe'ratnetibtntt 

('{.3.»'&  14/ p^r.  2.)"  which  takes-notice  of  i^e^.tlryifoDS 

.c^panfh<S^9dire£ts  the  remov^  df  paupers,  not:«0';fuch 

^i vifiorr^;  "btrV  to  fuch  parifhes.  L  it  would  introdaoee^- 

-treftiMdonfllfVWi^and  inconvenience)  if  towniSiips  inigbt 

tiie  initlitt^tnianiaen    Tihere  doesmot  exift  fuch  indhii^ 

rAt  plia2e  asi'the  parHh'  rf  KirtAy/StepHfen;,  fbiSnhe-'puq«rfe 

'.of'mainfaiiiin^  thepoor,  And  JCirkby  Stiphen  ion^  not 

,  ^bt  rid  ,o€.this*  onkr  but  by  appeal:  an  lorder.  iznappeakd 

.fpom'i^xiricleQbjtedly  finaL'  And  the  other  Judgcs*coii» 

lctirriiigV';ithc«otd^  6f  feffiotifr^ai^tonfirsQed.  •  f  - 

«ji»        ■•       •f/'il  .^.^•-.  •'  »»  ,•       •-•»,•         iV  •  ••       •-«-•        »•*       »• 

ilncwJci  of  rc-\^;v49-  '^^'^''  ^  Ji^i^rii-^i'th^  ^Hilary  .'Term^    x%a   Gi04^> 
moval  wt>a;>-     .Gf/^-  42.-*rp-?Tdie  paiTpers^,-4^ar^/>  Q/^n  the-  wife  oi^fifff 
pcakri  iivnj  is    GV^^Hfid  tlicir^fite  ch>i(iretp  wore  .removed^  by  ant)*nJor 
•cmviufivc.       ^diited4:7tlk;7tt«tf :i7  76  ftiom  <a&^Attaf.ta  Hihxwortb ;  and 
by  aoDHher  order  dated!  50tli;.O^a^<*r-3r7  76,  was  renioveJ 
'hexi^L  .'ito\X}.  ^  Hinxb/mhxo  *C2hcJhiiini.      The  .parilh    of 
:C^^,/i^/»f  ^ppealedrigainft  this  laflrorder^  .but  the  felEoDS 
•contimicdi  It  as  to  Jofcph  Griffin^  and  diichajpgeditas  to 
.his  wite  and  cliildccn.    The  wife  and  children «J»ewtver, 
iaow  afterwBith- returned  to  ^th^iTiXulbarid  and  father  at 
,Qssjhunt  y  and  by  another  order  dated  20th  y/mkary^jpf 
*flie  iiv'c  chiiiicn' were  removed'  from  Ci^e/iunt  to  'i//>r;p- 
^zvorth,     'Ihe  pariih  oiyHmxiOjA'th  ^^'peoXtd   from  this 
'order,  and  tiiefeffions  toisfirnicdtthe  order,  except  as  to 
two  of  the  children,  who  as  riurfc-chiidrcn  were  not 
.  rcRiovcablc. — Lort)  N'lANSFiELn.     There  is  nothing  at 
aH  in  this  cafe.     The:  tirtl  order  nnappealed  from  is 
,coacluliyc*    1  he  pariih  of  Hinxworth  neglcflted  to  ap- 
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Jveal  at  the  time  tlicy  were  aggrievcdi  and  their  feeing      Ats  ♦•  ' 
too  late  now  is  their  own  fault.^^The  firft  order,  dated  Hiuxwoith* 
17 til  *Junt  17^6,  wa^  affirmed^  and  the  two  fubfequent    , 
brders  difcharged. 

7^6.  kek  V,  Swalcliffei  Hilary  Term^  i^.  Oto,  2*  fint- A^fffl/ordero* 
ToR*s  -^5.?.— The  paujpers  Thomas  Hawkins  and  Mary^'^'"^]^'^* 
his  wife  were  removed,  in  the  month  of  January  1782^3^  ^^2^,''^"^* 
JFrom  Swalcitffe  to  Afcot,    There  was  no  apfcal  to  the  , 
Jiext  feffions  from  thi»  ordeh    But  the  paupers  feeing  |*^  ^^^^^  *4«» 


cer* 


ng  unappealed 

JR.  'V.  Kirby  Stephen  was  cited.     But  it  was  faid)  on  the 

other  fide,  that  an  order  ttnappealed  from  is  only  con-* 

^rluiive,  wh^n  directed  to  a  place  to  which  a  removal  cart 

l>e  legally  nlade ;   but  that  in  the  prefcnt  cafe  it  appeared 

that  Jfcot  was  only  a  large  villas;e,  which  maintained  its    ■ 

Jpoof  hi  eomnton  with  the  parim  of  ff^hichford^  and  had 

»io  feparate  overfeers  or  other  oiEcers  to  receive  the  pau* 

Jpers ;  and  that  Whicbjnrd  could  not  poilibly  appeal  in 

Ihis  Cafe ;  for  Hot  being  parties,  they  Were  not  intitled 

to  interfere  or  to  be  heard. — Lord  Mansfield.  Tim 

'Mras  in  fafl  no  removal  at  all,  and  being  a  mere  nullity 

cannot  becottie  the  fubje£k  of  appeal ;  and  to  make  an 

order  unappealed  from  conclufive)    it  mud  be  a  legal 

Orden 

7^1.  l^ex  t^.  JSaling^   Michk  Term^   24.  Ge$.  3.    Etol*  Aii  oAf  r«* 
•tor's  MSS.—Jofefh  Chetwyn  came  bv  certificate  frftm  tlie  "»^n8  ■  ««" 
})arifh  of  £a%  to  the  parifh  o{  Barking,  where  he  re- [j^J^**^  P^*> 
lided  under  the  eertificate  until  sifter  his  fon  Thomas  Chet^  fromTis^n* 
Hvyn  wai  born^     Thomas  Chetwyn  married  AHn  thi  prefent  ciarivet 
]>auper,  who  lome  tiiiie  afterwards  went  from  the  parifh  5  q^  ^^ 
bf  Barki'ig  to  the  parifh  of  St.  Matthew  Bethnal  Grteni  11.727*  pi«^|4 
Being  likely  to  become  chargeable  to  this  laft  parifh^  (he 
was  removed  froM  thence  to  Barhn^^  as  to  the  place  of 
lier  laft  legal  fcttlemenn    l*he  parilh  of  Barking  did  hot 
feippeal  from  this  order)  biit«  afler  a  refidence  of  four 
years,  the  pauper  was  removed  from  Barkings  under  th« 
certificate,  to  the  parifh  of  fd/Z^f.-^^THE  Court  held, 
'that  the  order  of  reiiioVal  from  St.  AJatthew*s  Bethnal 
Greens  being  unappealed  fromi  was  coneluiive  on  the 
|>arifh  of  Barkings 

551*  Rex  v^  T^faJtfAeri  Hilary  Tcrmi  a^.  Olo.  3.  EDI-AiJordaf 
T6R*«  A/55.— Two  Jhftice^)  by  an  order  dated  the  aift^*"?!"';"^^  ^ 

^nkd  /h)m,  U  H  coDcivfiw  at  if  the  hufbsnd  hlmCill  lud  btni  rcitioveJ  wiiti  Ui  friit* 

Vol.  1L  t  ft  Mar^h 


Rix  tr.      March  1784,  remove  ^^ry  Cro/i  and  her  four  chu<icd 
TimcsiTKt.    from  the  parilh  of  To-Mcefter  in  die  county  ofNortbamptm 
to  the  parifti  of  Harlejion  in  the  faid  county,  as  to  the  , 
place  of  her  laft  legal   fertlcment.     By  another  order, 
dated  27.  May  1784,  two  other  }iifticcs  remove  Rtchari 
Crofs  ftom  tftc  faid  parifh  of  HarUJicn  to  the  parifli  of 
TovJcejUr.    The  Sessions,  on  appeal,  confirm  the  laft 
order,-  smd  ftatc  the  folIowii>g  cale  :  On  the  17th  of  Sf^ 
Umber  1773,  Richard  Crofs  an^  Mary  his  wife,  'Jtbn  thcil 
fon  aged  twehrcycaTS,  Mary  aged  eight  years,  ^arah  aged 
fix  years,  and  James  thei-r  fon  aged  about  <hfe^  ycarSf 
being  iiihabkants  legally  fettled  at  HarUftouy  were  inij 
certificated  to  the  parifh  of  Towcefter:  that  they  remorw 
tb  Tozuce/ter^  and  refidcd  under  the  feid  certificiate ;  andr 
luring  fuch  refidence,  Richard  Cro/sy  the  hufband,  gained 
a  fettlemcnt  by  renting  ten  pounds  a:-ycar :  that  after- 
wards, in  the  ab fence  of  the  faid  Richard  Cro/sj  the  faid 
Afary  Crofs  and  foUr  of  her  children,  not  mentioned  in 
the  certificate,  but  borir  under  it,  having  become  cbarp- 
able  io  Towcefter^    were   removed    from   Towcefter  to 
Harlefton  by  the  order  of  31.  March  1784,  and  whicb 
order  was  not  appealed  from :  that  afterwards  the  f;ud 
Riclnird  Crofs^  the  hufband,  comini^  to  his  family  at 
JJarleftorij  was  removed  from  HarleUm  to  Towcefter  by 
the  order  of  27.  May  1784.— ^-Mr.  DAYREt.  obtained  a 
tule  to  fliev^   caufe  why  thefe  orders  fliould  not  he 
(f)  Ante,  pa^c  qtn&ed,  and  cited  the  cafe  of  Rex  *u.  Hinxworth  fa) ;  bat 
$00.  pi.  749.  as  no  one  appeai^ed  to  fupport  tbeift,  the  rule  was  made 
abfolutc, 

An  order  of  re.      753-    R^^  V-  Southowram^    Trinity  Tenkj    26.  Geo.  } 

sinoval  unap-      1.  Term  Rep.  353. — The  pauper  Elizabeth  Booths  widow, 

pcakd  from      aiid  lief  three  children  were  removed  by  an  ordef  of  two 

dJfw  wThofJ^^^^^^  ^^^"^  ^^^^  town(hip  ofSouthcwram  to  the  townftip 

who  are  men-   °^  Northowram^  both  in  the  weft  ridinf;  of  the  countjf 

ti<jncrfinit;     of  York.     On  appeal  to  the  ftffionsy^th^y  fiat^.  That  Jt 

'  ib  that  If  only   appeared  from  the  evidence  of  William  Booth  (thcfatfwf 

the  father  artd  of  Jeremiah,  the  late  hufband  of  tfie  pauper  £i52fl^^M)f 

mrv/d'ther^'y,  ^^^a*  the  faid  Wiiriam,  Jeremiah,  and  dfo  thc  fethcraod 

the  qucftion  rc' grandfather  of  li^illiam  Boothy  were  born  amf  fettled  at 

Utivc  to  the       Halifax^  where  Jeremiah  Bo6th  was  iikewife  born  j.  but 

feiikm*  nt  of     it  did  not  appear  that  Jeremiah  had  done  any  ad  to  pia 

u  ftitt  o'^^r    .*  fi^ttkmenti  that,  on  the  frth  of  April  i774%two  juflice* 

opea*     .^^^  ^j^^  ^^^  riding-  of  YorkJInre  made  an  order  for  xt* 

moving  the  faid  William  Booth  and  Elizabeth  bis  "ti'A 
(but  not  any  cf  their  children)  from  Halifajtto' NvrtheMrem 
aforefaid  ;  which  order  was  duly  fervfcd  upon  the  tben 
overfeer^  of,  fiie  poor  of  Northowramf  who  thereupon  re- 

ceiw 


kfikbvAL   OF  THE   POORi  Spg 

fecived  iht  two  paupers,  and  did .  not  appeal  againft  the      ^*«  '»* 
brder :  that  forae  years  before  and  at  the  tjme  of  the  ftid    Sou  t  how- 
removal  of  fViliiam  Bopth  and  his  wife»  the  {M'Jeremiah       ***** 
was  married  to  Ei'tzabeth^  one  of  the  paiipers,  by  whom 
he  had  the  three  other  paupers,  and  from  the  time  of  his 
marriage  until  his  death  lived  at  Halifax^  in  a  dw'elling- 
lioufe  which  he  rented  himfelf,  feparate  arid  independent 
of  his  father,  and  was  not  rertoved  by  or  mentioned  iri 
the  faid  order,  nor  was  then  any  part  of  his  family. 
Whereupon  the  court  (of  feffions)  difchdrged  the  ordct 
ttf  two  jufti<*es,  fubjeft  to  the  opinion  of  this  Court; 
Whether  the  ftttlement  of  the  faid  Eiizaieih  Btoth  and 
her  faid  three  children  was  by  inference  to  be  deemed  at 
Halifaky  or  to  follow  the  fettlemcnt  of  the  father  td 
Horthovjram? — Bearcroft,  Fearnley^' and  Lambe, 
ihcwed  caufe»     It  is  clear,  that  the  fettlcment  of  t.li%d^ 
ieth  Booth  is  in  the  parifh  where  her  hufband  was  fettled 
at  the  time  of  his  death,  it  riot  beitig  ftated,  that  flie  has 
A)ne  any  aft  finceto  gain  a  fettlementelfe where.    Now 
It  appears  that  he  was  fettled  at  Halifax  :   and'  though- 
the  cafe  ftates,  that  his  father  and  mother  were  removed 
from  Halifax  to  Northdwram  by  an- order  whith  was  un- 
appeaied  from,  yet  at  that  time  the  fon  was  emancipated 
from  his  father  s  family,  and  therefore  his   fettlement 
did  not  follow  his  father's^-^-^WiLsosr,  Haywood,' and 
CocKELL,  contra^  obferved,  that  the  cafe  was  imper- 
feftly  ftated  \  for  that  fufflcient  appeared  upon  the  fac« 
of  it  to  Ihcw  that  the  juttices  did  not  mean  to  ftate  that 
Jeremiah  Booth  vf^tJeiiUdy  bin  only  that  he  wis  born^  at 
Halifax^  and  therefore  the  Court  mould  fend  it  down  to 
be  re-ftated.     But  even  upon  the  cafe  as  it  now  ftands 
the  Court  muft  Conclude,  th^t  the  fettlement  of  the  foil 
followed  that  of  the  father,  fince  it  does  not  appear  that 
the  foil  evfer  did  any  aft  to  gain  a  fettlement  in  his  owri 
Irighti    Eyery  legitimate  chi)d  derives  a  fettlement  from 
iiis  father,  and  follows  the  father's  fettlement  till  he  is 
etilancipated  and  gains  one  in  his   own  righ::  then  it 
Was  incumbent  o\\  the  other  lide  to  hslve  fhewn  that  he 
did  gain  a  fettlement  in  his  owri  right,  otherwife  he  muft 
be  taken   to  be  fettled  at  Ndrthowram  with  his  father, 
tinder  the  order  of  removal  whkh  was  unappealed  ftom* 
Arid  they  cited  the  cife  of  7hf  King  v,  ff^arblingion  (tf ).— •  («)  Antt,  pifi« 
PerCuriam.    The  order  of  removal*  unappealed  from  744-  P^«  65^» 
.is  concluiive  as  to  the  father  and  mother^  but  not  as  to 
the  fon,  becaufe  he  is  not  mentioned  in  it  5  and  the  fef- 
•  £ons  have  exprefsly  found  that  the  fon  Was  fettled  at 
;  HalifaK^'-^Ovitr  01  feflions  affirmed. 

Fffa  ;54.  Aw 
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After  M  or^cr 
of  reihovalon* 
a}>pcaled  frocn, 
a  new  fettle- 
mtnc  can  only 
be  gained  by 
fome  »Ct  alto- 
gethar  fubfi^ 
quent  to  the 
rciMvak 
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754.    Sex  V.' Kenilwortbj   Trinity  Tcrmy    28.  Crt.  J# 
2.  lerm  iR^*^.  598.— -The  pauper  Thomas  Byfictd  was  bom, 
and  fettled  in  the  pari(h  of  kenilwortb.     On  the  lOth  of 
Aiay  1 765  he  was   hired  to  Thomas  Chatter  ton  of  Bir- 
mingham lor  one  year.     On  the  faid-  lOth  of  May  been* 
tered  into  the  faid  fervice,  and  continued  in  the  (ame 
in  the  faid  parifh  of  Birmingham  until  the  firft  da?  of 
Jpril  1766,  when  he  was  taken  up  on  a  charge  of  baf* 
t^rdyi  and  was  married  the  next  day.  His  maftcr  did  not 
make  any  complaint  againft  him,  nor*difcharge  him  from 
his  faid  fervicc.     On  the  3d  of  the  fame  month  of  Afrd 
]  766  the  pauper  was  removed,  by  an  order  of  removali 
from  Birmingham  to  Kenilworth^  and  was  delivered  vidi 
fuch  order  to  the  officers  of  the  faid  laft-mentioncd  pa- 
rifh>  and  continued  under  fuch  order  in  the  fame  pariik 
until  the  7th  of  the  faid  month  oi  Jp^il  1766,  and  then 
returned  back  to  Birmingham  into  his  faid  maftcr's  fcr* 
vice,  who  willingly  received  him  again ;  and  the  faid 
pauper  continued  with  his  £iid  mafler  in  Birmingham  in 
fuch  fervice  until  the  end  of  the  year  for  which  he  was 
hired  to  him  as  aforefaid,  and  received  bis  full  year's 
wages.    The  order  of  removal  of  the  3d  of  jipril  1766 
was  not  appealed  againft.'^^BuLLER,  juftice.    There  is 
no  propofition  in  the  law  of  fettlements  more  clear  than 
this.  That  an  order  of  removal  unappealed  againft  is  con* 
cluiive  againft  all  the  world ;  and  tliis  is  fo  clearly  and 
fo  univerfally  eftablifhcd,  that  it  ought  never  to  be  im^ 
peached.    A(  the  fame  time  the  rule  is,  That  die  order  of 
removal,  though  unappealed  from»  does  not  at  all  afiefi 
$1  fubfequent  iettlemtnt.    Then  the  queftioa  here  is, 
\Vhether  the  pauper  gained  any  fettlement  in  Birmingham 
fubfequent  to  the  order  of  removal  ?    Now  in  this  ok 
he  did  no  ad  by  which  he  could  gain  a  fettlement  in  Kr* 
mingham  after  the  order  of  removal*    The  circumflances 
of  the  pauper's  having  been  apprehended  on  a  charge  of 
bafiardy,  and  of  his  marriage,  1  lay  entirely  out  of  the 
queftion  ;  for  it  was  com^tent  to  the  mafter  to  receive 
him  again  after  he  was  diicharged  out  of  cuftody,  if  te 
j>Ieafed;  and  the  fervant  might  have  fervcd  his  mailer 
after  he  was  married  jis  well  as  before.    But  what  1  relj 
on  is  this,  that  after  the  order  of  removal,  unappealed 
from,  the  pauper  could  not  legally  return  to  the  pariih 
from  whence  he  had  been  removed  ;  it  would  havq  beea 
a  crime, in  him  to  do  fo ;  and  if  he  had  been  indided 
for  fuch  a  difobedience  of  the  order,  it  would  have  been 
no  defence  to  him  to  have  urged  tliat  he  returned  for  the 
purpofe  of  completing  his  contrad.    The  order  of  re- 
moval put  anxnd  to  die  fervice  i  and  if  he  could  not  it* 
,  -  turn 
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tarn  without  committing  a  crimen  he  could  not  bcllable  R««  *• 
to  an  a£tion  by  the  mafter  for  not  completing  the  con-*^***"-*****' 
traA.  There  is  a  great  difference  wlietner  the  party  is 
difabled  by  his  own  a£t,  or  by  the  aft  of  lave,  from  per- 
forming his  contradi  ;  he  is  anfwerable  for  the  former  ; 
biut  if  the  law  intervenes,  and  fays  he  fhall  not  complete 
tlie  contra£t,  it  puts  an  end  to  the  contrad.  Now  in 
this  cafe  the  pauper  returned  after  the  order  of  removal 
to  the  pariih  of  Birmingbamy  where  he  fervcd  a  month  ; 
but  that  could  not  gain  him  a  fettlement  there ;  for  the 
a£t  fubfequent  to  the  order  of  removal,  by  which  he  was 
to  gain  a  fettlement,  fhould  be  complete  in  itfelf.*— 
GiLOSE,  Juftlce.  I  doubt  whether  the  party  was  liable  to 
be  removed  ;  but  there  having  been  an  order  of  removal 
unappeajed  from*  it  is  decifive ;  and  he  has  done  no  fub^ 
fequent  a;^  to  gain  a  fettlement.— <Rule  difcharged, 

755.  Rex  V.  Fiilongley,  Mich.  I'erm^  29.  Geo.  3.  2.  Term  Where  a  perfoa, 
Kep,  709, —  I  he  pauper  John  Glover^  on  the  ift  January  r^^^^i  and  re» 
1786,  and  for  foiiie  years  before,  rented  and  reiided  on^^*"^®"?*' 
a  tenement  in  theparifh  of  FiUongley^  of  the  yearly  value  "f!|^'„°^'® 
of  ten  pounds  and  upwards,  and  continued  thereon  until  wm  removcii  »4> 
the  29th  Jprll  in  the  fame  year,  when  he  was  removed,  B,  by  an  order 
by  an  order  of  removal,  from  the  parifh  of  Flibngley  Xo^  *^^"*^!^ 
the  hamlet  of  Kinwalfey ;  and  on  the  fame  day  on  which  J^iu^JJ^o  i^ 
he  was  delivered  with  the  faid 'order  of  removal,  he  rc-fa^e  cenement 
turned  back  to  the  tenement  in  the  parifh  of  Ftlhngley^  without  making 
where  he  reiided  without  making  any  new  contraft  with*")'  n«^  con. 
liis  landrord  for  the  fame,  and  without  any  interruption, '^'J^**^**' 
for  about  three  quarters  of  a  year,  and  then  was  removed  ^^^  iiiamfoctf 
by  the  prefent  order  to  tlie  faid  hamlet  of  Kmivttffey.    An  days,  he  thereby 
appeal  againft  the  ^faid  order  of  removal  of  the  29th  g««ned  a  fettte* 
jiprll  1786  was  entered,  but  was  ndl  profecuted. — Lord"J^*»J*^8** 
Kenyon,  Chief  Juftice.  This  cafe  is  abundantly  too  dear J^ia^afwai 
to  raife  any  ferious  doubt.     Nothing  can  be  better  efta- anappealed 
bliihed,  than  that  the  order  of  removal  unappeaied  from  apinft  \  for 
is  conclufive  as  to  the  pauper's  fettlement  at  that  time  \  «*»e  ^*"*2[^ 
but  there  is  nothing  in  the  order  which  prevents  *^  JJ^'J^'^*^' 
pauper's  return,  provided  he  does  not  return  in  a  ftate 
of  vagrancy.     It  is  alfo  clear,  that  it  is  not  in  the  power 
either  of  the  two  magiftrates  who  remove  the  pauper,  or 
of  the  jullices  at  their  feifions,  on  an  appeal,  to  put  an 
end  to  a  contra^  between  the  parties  refpefting  the 
taking  of  a  tenement.    As  far  as  refpefts  the  fettlement 
of  the  pcrfons  removed  they  may  determine,  but  no  far- 
ther.   And  that  diftinguilhes  this  cafe  from  the  King 
V.  Kemlwntb :  that  was  a  cafe  of  mafter  and  fcrvant ; 
and  there  the  juftices  have  a  power  of  putting  an  end  to 
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Rex  v.      the  contraft.    But  here,  at  the  time  of  the  firft  Ti5m©val,« 
FiLLOKquTf.  ^^^  juftices  had  no  right  to  put  an  end  to  the  contrad| 
nor  can  we  fee  on  what  ground  the  pauper  was  removed; 
for  it  is  ftatcd,  that  he  rented  and  rejl^ed  on  a  tenement  ef 
ten  pounds  per  annum,  which  infers  a  contra£t.  That  con- 
traft  was  nio{^  clearly  not  diilolved  by  the  adjudication 
pf  the  juftices,  a^nd  then  the  pauper  canqo^  be  con& 
dered  as  returning  in  ^  ftatc  of  vagrancy.     And  though 
he  did 'not  return  under  a  new  contrail,  yet  that  wa 
not  neceflary,  for  the  old  contraft'  rerjiained  ;  and  then 
by  refiding  at  Fillqnglej  forty  days  after  the  removal  he 
gained  a  fett^oment.     It  has  been  faid,  that  the  Court 
inay  prefume  fraud  in  the  firft  taking ;  but  there  is  na 
rule  better  eftabli(hed>  than  that  fraud  is  never  to  beprc- 
fpmcd  ;  and  1  believe,  in  a  cafe  fent  for  the  opinion  of 
this  Court  which  was  pregnant  with  fraud,  they  vpould 
not  prefume  f^aud   bccaufe   it  was  not  ftated. — Ash- 
hurst,  Jufiice,    The  firft  order  of  removal  could  not 
poffibiy  refcind  the  prior  legal  agreement  between  tlie 
pauper  and  a  third  perfon.   And  though  an  order  is  con- 
clufive  a^  to   the  fettlement  at  the  tjn^e  when  it  was 
made,  that  is  merely  technical,  and  fo  far  we  are  bound; 
therefore  in  this^aie  it  muft  betaken  that  the  pauper  had 
not  gained  a  fettlement  in  Fillongley  at  the  time  of  the 
firft  removal,     ^xxt  when  he  returned,  it  was  under  the 
old  contrad,  which  had  never  been  refcinded.     Then  be 
did  not  return  as  a  vagrant,  but  he  came  to  the  parilh  of 
^iilongley  to  fettle  on  a  tenenient  of  ten  pounds  peianmm^ 
and  he  there  acquired  a  fettlement  by  a  refidence  for  more 
than  forty  days.     It  is  not  neceflary  to  determine  here 
what  would  have  been  the  effect  of  his  refiding  in  Filienglej 
for  a  (hortcr  fpacc  of  time  than  forty  days  after  thclirft 
(/t)  Rfx  V.      order  of  removal^     Tkhe  cafe  cited  from  Caidecot  [a)  doci 
St.  Michaci's,   not  apply  to  the  prefent ;  for  it  is  the^e  ftated,  tliat  the 
Bath,  ante,       paupc^  refidcd  on  tl.e  premifes  againft  the  confent  of  tlic 
p.6i8.  pi.  550.  lafidlord,  but  in  this  cafe  the  pauper  relided  under  acon- 
f*)  BuLLER,    trad.-  Grosj:,  Jujiice  {b).    This  gafe  is  diftinguifiiable 
>//!«,  abicni.  from  that  of  The  Kin^  v>Kenihv$rth  for  thexeafoi^s  given. 
1  think,  if  we  could  proceed  on  fuppofition,  that  llie 
real  tranfaftion  was  this;  Aft^r  the  appeal  againilthe 
firft  ord^r  was  made,  the  juftices  difcovercd  that  he  was 
\vrongfully  removed,  and  then  they  agreed  that  he  (bould 
|)e  at  liberty  to  return  to  Fillongley  on  his  dropping  the 
appeaL  However,  we  are  to  determine  on  tlic  fafts  flared; 
and,  for  the  rcafons  given,   I  am  of  opinionj  that  ^he 
contraft  was  hot  difiplved  by  the  firft  order,  that  the 
pauper  had  a  right  to  retm:n  to  the  parifli  of  Filhn^l^h 
and  by  refiding  there  more  than  forty  days  he  gained  a 
fw,tticmcnt  in  FUlomlcy, 
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^^^56.  HofiitOH  V,  South  Beverton^  Mich.  Term^  8.  fVtlL  3.  on  an  orAcrU 
Com^0  40i.^*-Two  juftices  rcraovc  a  man  from  Honiton  removal  beinj 
in  the  county  of  Devon  to  South  Beverton  in  the  county  f«verfed,  two 
of  Somerfet.     The  parilTi  of  South  Beverton  appeal  to  the  J"'^'^  "^  ^^ 
feffions  in  the  .county  of  Devon^  when  the  order  of  re-  ^f^^zy^ 
ptioval  is  revcrfed  ;  now  two  juftices  in  the  county  of  move  the  pa¥- 
Somerfet  may,  by  order,  remove  him  tj^  Horn  ton  again  ;  per  back  to  the 
for  it  is  but  in  execution  of  the  order  ot  feffions,  which  P*"'^  ^^^^ 
could  not  otherwifc  be  done,  becaufc  it  is  put  qf  the  ju-  ^^"^  ^  ^^ 
rifdiftion  of  the  court  of  feffions.  ■     * 

757.     Harrow  v.   Rj/Iip^     Mich.    Terntf     lO.  ff^lL   3.  If  an  order  of 
JSaik.  524.—^.  cotijes  into  Harrpw^  and,  being  likely  to  removal  be  coq. 


was  the  place  of  his  laft  legal  iettlement,  and  fent  him  jadged  to  be 
thither.     And  the  queftion  was,  Whether,  after  the  ad-  '^^"^^^  <^*.nno' 
judication  upon  the  appeal^  Ri/ip  was  not  eftopped  againft  '^^j^'^^ 
iall  the  world  to  fay  that  Rijlip  was  not  the  place  of  his  ©n  a  fetdemcnt  ' 
laft  legal  fcttlement  ?-^£/  Ppa  Holt,  Chief  Jufiice^  Rifiip  g«incd  previoui 
is  eftopped  to  fay  otherwife ;  for  if  Rijlip  had  not  been  ^^  '**•  c^4r- 
€he  very  place  of  his  laft  legal  fettlenjent,  the  juftices  "JJ^J^"  •?  *^ 
Diuft  haye  fent  him  back  to  Harrow^  who  were  firft  pof-?  ^^  ^^ 
feflcd  of  hjrat  for  that  rcafon,  Becaufe  they  were  pof* 
fefled  of  him,  and  he  did  nqt  belong  to  Kiflip.    And 
now  this  is  in  efFcd   the  fame  queftion  again,   viz. 
Whether  be  belongs  to  Rijlip  ^  which  queftion  has  been 
already  determined  by  the  juftices  on  the  appeal,  who 
have  adjudged  that  he  was  laft  fettled  zx  Rtjlp.    Now 
this  point  being  determined,  the  appeal  muft  be  final  and 
conclufive,  otherwifc;  there  would  be  no  end  of  things  ; 
and  the  rather  as  to  Rijlip^  becaufc  Rijlp  was  party  to 
(he  fuit  wherein  this  determination  was  made;  and  yet 
Parrow  may  be  eftopped  where  he  is  not  party  to  a  fuit. 
—Afterwards  in  Hilary  Term  this  was  moved  again  ;  and 
then  Hqlt  and  Gouto  held,  the  adjudication  was  final 
^8  to  Rijlip  againft  all  perfons  and  places,  becaufe  the 
point  or  his  fettlenient  as  tq  Ri/lip  was  tried  in  tile  ap« 
peal ;  but  as  to  Harrow  (for  he  had  been  fontiCrly  re- 
moved by  theni  to  Hendon^  and  that  order  rcverfed), 
^cy  were  at  liberty  to  fend  him  to  any  other  place,  and 
W^^S  AOt  ^ftopped)  becaufe  the  juftices  on  the  appeal  di4  • 

F  f f 4  w; 


r     _ 


80$:-  WSMOVAL   OF   THE  POOR.  \ 

llAitowfi.    not  adjudge  him  to  be  fettled  tx  Harro'u;^  though  they 
{listxr.      adjudged  him  now  to  be  fettled  at  Rijllp ;  fo  that  tho 
Other  point  >\'as   not  tried. — Turton  and  Rokeby, 
contra^ — jidjournatur* 

V  m  onler  of        758-    St.    MUbaeFs    Bedingham    v. .  Kingfl§n    Bmfeft 
removal  her«-   Huary  Term^   II.  IP'ill,  3.  Carih,  5l6.-«A  poor  man  by 
ptrftd on  ap.    tj^e  order  of  two  juftices  was  removed  from  the  pariftiof 
P^'  Vfeto'Tof  *'•  ^'>*^^^'5  to  *«  pa"^  of  KiugJi»H  Bowfey  as  the  place 
to  cIk  r^irjMp!!'  of  ^>*  l*ft  legal  fettlement,  from  which  order  Sjnifim 
4entparirh>      appealed  to  the  next  quarter-feilions,  where  this  order 
tl^yi^yrt.     was  difcharged,     Afterwards  this  poor  man  went  to 
inov^  bim  from  Bedinjrh^*m^  from  whence  by  another  original  order  of 
fHrdp^^»      two  juftices  be  was  again  removed  to  King^^n  Bewfy\ 
for  an  order  rt-  which  laft  Order  being  removed  by  certiorari  into  B.  R, 
verfcd  is  only    it  was  HOW  moved  that  it  might  be  qua(hed,  becsufc 
eoqeiufivc  at  |o  ypo^  ^hc  appeal  Kittson  had  been  dilbhargcd,  which 
Iw^irh!''"*'''     <^^"***  ^^  ^^  'f  **t  ^^^  been  the  laft  place  of  his  lawful 
I.  c.  ^.3alk.     f^t^l^n^cnt :   therefore  it  was  infilled,  that  Kingfton  was 
^%^l         '    finally  acquittcd.T^SED  PER  Curiam,    The  order  made 
upon  the  appeal  is  final  to  none  but  to  the  contending 
parishes  who  were  parties  to   the    appeal,  and  not  to 
ilr^ngers,  as  Bedingham  is  in  this  cafet 

rf  a  pauper  be  ^59,  Thackham  1;,  Fixd^fit  Hilary  Term^  12.  W//.  J* 
•^mcvcdfrom  j^/i.  jfi^.-^A  poor  pcrfon  was  removed  in  1694  from 
11:  !**'^*  fn  ^^^'^  Starring  to  FiWc>«;    /^rWfl»  does  not  appeal.    In 

fieepariQi  of  ^,        »'       .  *  *»-i      f  t  •  ^-t      Tf         r    j 

peglea  to  ap-  ^?OQ  ^hc  man  domes  to  Thackham,  and  Thackham  fends 
a(  ai,  he  cnnnot,  hun,  by  Order  of  two  juftices,  to  Findoa :  Findon  appealSi 
o/«hcdirtancc  and  the  order  was  difcharged.  All  three  being  now 
if  four  ycais,  hrought  up  by  certii^rari^  it  was  moved  to  quaih  the  order 
frVmT/Lvrf  *«.  made  upon  appeal ;  and  ur-ged,  that  Findon  was  bound  by 
rj/k  to  the  pa-  ^hc  firft  Order  from  fVeft  Starring  to  them,  from  which 
T\(h%(  B.  un-  they  n^ver appealed,  with  refpcS  to  all  the  world,  and 


gained  a  new  fettlement^  at  Thackham,  and  that  might 
appear  to  the  juftices,  and  they  might  have  good  ground 
to  diftsharge  the  order  of  the  two  juftices.  Then  the 
counf^l  offered  to  produce  an  affidavit,  that  there  was 
no  new  fettlement  proved:  but  the  Court  held  thcjr 
could  not  examine  that  by  affidavit,  nor  inquire  tb^r^by 
sntQ   the  reafqn   of   making   th^  order^ 
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760.  ChaJbury  v.  Chipping   FarringJon^  Trinity  Term^  a  pavp^r  «- 
la.  ffllL  3.  2.  Salk.  488. — H.  was  removed  by  order  of  moved  frqmtba 
two  juftices  from  the  parifli  of  j/,  m  tV^nvkk/hlre  toP*'^»*°^  -*  ^ 
Chalhury  in  Oxford/hire ;  and  from  thence,  by  order  of  two  f  J^""',*** 

.    rt  •  /-»!  •      •       f-i«     J      •      T>i/»-  1^  t     removed  f  lom 

jalticeSy  to  Chtpping  Farrmgdon  in  Birkjktrt.     It  was  ob-  5,  wiUioot'«ji» 

jeded.  That  Chalhury  ought  to  have  appealed,  and  got  poi^ 

the  order  upon  them  diicharged ;  which  Holt,  ($!ef 

Juftlcty  agreed :    for  fending  the  poor  man  to  another 

place,  is  fallifvine  die  firfl  order,  which  cannot  be  done 

•   but  bjf  appeal ;  for  the  order  of  two  Juftices  is  a  deter-* 

minatton  of  the  right  againft  all  perfons,  till  it  be  re-> 

vcrfed :    Chalhury  fhould  have  appealed  from  the  War*  .  - 

wck/hire  order,  and  got  that  fet  afide,  and  fent  the  man 

back  thither,  and  the  juftices  there  ihould  have  fent  him 

to  Chipping  Farrmgdon ;  therefore  naught. 

761.  Mynton  v.   Stoucy- Stratford^    Mich.    Term^    13.  An  order  of  r«« 
ff^tlL  3.  2.  Saik.  527. — By  order  of  the  juftices  a  poor  movai  r«v<r^  - 
perfon  was  fent  to  Mynton :    Mynton  appealed  to  the  **'y  ^'"^*  ^ 
feffions,  and  the  order  was  difcharged  ;    and  then  by^^^J^'lJP'* 
order  the  perfon  was  fent  to  Stoney- Stratford^  who  ap-  ©rderof removal 
pealed,  and  the  order  was  confirmed  ;  and  then  by  ^uo^  comfirmtJ  h 
ther  order  the  perfon  was  fent  back  to  Mynton. — Et  per  condoBve  to  all 
Curiam,  The  laft  order  to  fend  him  to  Mynton  was  p^^**"* ".  "^ 
iUegal.-^PER  Hoi,T,  Chief  Jujhcc.    If  on  appeal  to  the  ^^  ^^^"^ 
fcifions  an  order  be  difcharged,  that  judgment  binds 

only  between  the  parties.  But  when  upon  an  appeal  an 
order  is  confirmed,  that  is  concluiive  to  all  perlons  as 
well  as  to  the  parties  ;  for  it  is  an  adjudication  that  this 
is  the  place  ot  the  party's  laft  legal  fettlcment,  which 
cannot  bo  avoided  by  the  pariih  againft  whom  it  ia 
made,' 

762,    Swanfcomhe  v.  Shensfield^  Rafter  Term^  ?•  jtjyt.  ^f  ^  tHen^ 
t'  Salk.  492. — A  poor  man  was  fent  by  two  juftices  to  J?"'^**  **  *"*• 
Shensfield^t  and  upon  an  appeal  the  order  was  confirmed  ;flI!riUnriwifli 
afterwards  Shensjleld  fends  him  by  an  order  to  Swa':/c$mh:  j^^  f^  novc  » 
all  thefe  orders  being  brought  up  by  certiorari^  the  order  i»aper  10  any 
to  fend  him  to  Swamcomh  was  qualhed,  becaufe  by  theJ**"^  in  which 
determination  of  the  juftices  in  affirmance  of  the  order  *7**'"rf  k^I 
on  the  appeal,  Shensjleld  was  eftopped  againft  all  the  qu^^i  to  tho^ 
world  to  fay,  that  was  not  the  place  of  his  laftJegal  fet- confirmatioo  «f 
tiement ;    tor  the   juftices  cannot  remove  but  to  the  the 
place  of  the  laft  legal  fettlement ;  and  (hewing  any  later 
place  of  fettlement  will  difcharge  the  order  on  the  ap- 
peal; and  thediverfity  is  between  an  order  difcharged 
ajid  an  order  confirmed  upon  appeal,  or  not  appealed 
from.    In  the  firft  cafe,  the  matter  is  at  large  as  to  all 

places. 
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SwAKtcoMBs  placcff  but  tlic  place  to  which  the  poor  man  \itzs  fent, 

v.Shkks.     which,  \ipon  the  appeal,  was  determined  not  to  be  tht 

""•'*•       place  of  his  laft  legal  fettlement.    But  in  the  later  cafes, 

the  place  to  which  he  was  fent  is  bound,  and  the  order 

final  and  concluiive  as  to  all  t}ie  world. 

An  or^  of  rt-  763.  Reg.  V*  Bi/^opswalton^  Eafier  Term^  I  p.  Ann.  Fp/^, 
Bjo?4i  qaaflied  ^y^.— A  |^r  perfon  was  fent  by  two  juftices  from  the 
fof  *aiit  of       parifli  of  aifhopiwalion  to  Farham ;    Farham  appeals  to 

form  is  not  con- f,  ^  r /r     '^        i_  j  /lj         t*^*^  e 

clufive  between  ^^  '^^^^  lellions ;  the  order  was  qualhed  :  then  one  of 
ihe  cootendin^  the  juflices  who  made  tlie  Arft  ofder,  with  another  jaf- 
fwiibqi  tice,  make  a  new  order,  and  remove  liim  again  from 

Bijhopswalton  to  Farham^  and  Farham  appeals,  and  the 
fciSons  confirm  the  order. — Sir.  Peter  King.  Wc 
liope  this  is  wrong;  for  the  firft  determination  at  the 
feffions  is  final  between  thofe  two  parifhes,  and  the  juf- 
tices had  no  power  to  make  a  fecond  order. — Per  Cu» 
'  KiAM.    Unlefs  the  pauper  had  j;ained  a  new  fettlement 

in  the  parifh  oi  Farham^  the  juitices  could  make  no  new 
prder,  and  the  new  order  muft  be  qua{hed.--*Orders  of 
two  juflices,  if  quafhedat  the  feflions  upon  an. appeal  for 
want  of  form  only,  nof;  conclufivp  between  tbofe  twq 
pfifhc^, 

Jfthcpariftto       ?64-    M^fendine  v.  Hun/don^  Hilary  Term^    12.  Amu 

%iFhich  a  pauper  Foley^  2J^. — The  cafc  was,  Two  juflices  of  peace,  by  aa 

is  removed,  in-  order,  (end  poor  perfons  the  29th  June  1712,  to  the  pa- 

|te.d  of  appeal,  ^jfl^  ^f  fij^„f^on ;    two  juflices  tliere  the  24th  July  fend 

back  and  the    ^^^^  ^^^^  ^^  Malendine ;    tlien  the  officers  of  MalcnSnc 

firft  parifli  ap-   appeal  to  the  feffions,  and  that  is  confirmed.    Now  thefc 

peal  againft  the  three  Orders  are  removed  by  certiorari :  and  the  Court 

,  fecond  order,     quafhcd  the  Order  of  24th  Jufyj  becaufe  they  pught  tq 

'^rl'c^'J'ifi^^^c^PP<^^l^d^^rid  nothave  fent  them  back;  and  held  the 

the  fecond  pi^    ordftr  of  the  firft  two  juflices  to  be  good,  becaufe  there 

fjfli.      '         was  no  appeal  againfl  it. — Orders  of  two  juftices,  if 

confirmed  ^t  t|ie  fpfiionsi  are  final,  unlefs  fo^  waat  qf 

^orm. 

765.  AUerton  v.  Felingiowcy  Mich,  Ternif  4.  Geo.  I. 
Ifapawpcrit  JI^SS.  —  Two  juftices  made  an  order,  dated  tl^e  19th 
fettled,  upon  .^^y.//^  ^Q  remove  a  man  from  Brand/ay  tp.  Alderton^ 
aodbe'is  re-'  which  wa^  fet  afide  at  the  next  feffions.  Upon  the  i  fl  of  May 
moved  from  next  another  order  of  two  juflices  was  made  for  the  rc- 
thenccbyafub-  movalof  the  faid  mfinfrom  Brandfay  tp  Felingttnvc^  upon 
.feijucnt  order,  y^hjch  there  was  no  appeal :  in  September  next  there  was 
lh«  he  hST**^  *^  ^^^^"^  ^®  remove  the  man  frpiw  Felingtowe  to  Alderm 

gained  another  fettlement.    S.  P.  in  the  cafe  of  Little  Blitham  v.  Somn'ley,  Stra.  »3»» 
%.  P.  Foilon  V.  Carlton,  Stra.  567,     5.  P.  Capel  v.  Woft  Ptckhwnj  Salk.  489.  Fort.  317' 

aforcftju? 
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^forcfaid.  The  Court  now  was  moved  to  qualh  the  third  Ai.»vitoif  »• 

order,  becaufe  the  fecond  had  become  abfolute,  there  hav-  F^h^gtow*, 

ing  been  no  appeal  from  it.  The  counfel  on  the  other  fide 

agreed  that  the  fecond  order  bound  all  perfons  as  to  pre^ 

ceding  fettlements  »  but  infifled,  that  it  ought  to  be  in-f 

tended,  that  the  man  had  gained  a  fubfequent  fettlement 

at  jilderton  between  the  fecond  and  third  orders.—- ^But 

the  Court  held,  that  fi^eing  the  man  was  fixed  upon  Al-- 

d^ton  by  the  fecond  order,  if  he  had  gained  a  fubfequent 

iettlement  in  Alderton^  it  ought  to  appear|  and  for  thaJt 

reafon  quafhed  the  third  order, 

766.  Munger'hunger  v,  TFarden^  Hilary  Term^  18.  Ge$.  i.  j^  ^^^  oOer^ 
Sett,  y  Rem.  160.— Two  juftices  remove  a  pauper  from  though  qaaflie^ 
the  parifh  of  fVarden  to  the  parifh  of  Munger-hunger  in  f ^  *•  fefliont^ 
th3  county  of  Bedford*     The  parifh  of  Munger-hunger^ ^^"^'^^^'^ 
appeals,  and  the  order  is  reverfed  for  a  defeft  in  form  ; 

but  which  was  a  good  order.  Afterwards  they  fend  the 
pauper  back.  Yet  the  order  being  go.od,  it  is  final,  and 
f,  bar  to  all  fubfequent  orders. 

> 

767.  Ctrencefter  V*  Coin  Stf   j/ldwjn*s^    Hilary   TVrm,  If  m  order  of 
8-  Geo,  2.  Burr,  S,  C,  17.— The  paupers  were  removed,  f^ffi^ns  be  <A/. 
by  an  order  of  two  juftices,  from  Minety  to  Coin  St,  Jld-  **«^f«^iy«  the 
w.«'s,   which  order  was  difcharged  by   the  feffions  on  removedfroraT 
appeal.     The  prefent  order  removed  the  fame  paupers  ^  iM,^^«,.^  to 
from  Cirenccfter  to  Coin  St,  Aldvj\rC%^    And  it  appearing  the  «/»^c//m« 
to  the  fclfions,  on  appeal  from  this  laft  order,  that  thc^^i^J  for  it  it 
paupers  were  fent  to  the  fame  parift  oiColn  S('/^dwl't\l^^l^^''^^^ 
And  that  they  had  not  gained  any  fubfequent  fettlement  thencop^jn^jin- 
fince  the  faid  former  order  removing  them  from  AfinHfty^  pariihes.  ^ 
they  alfo  difcharged  the  prefent  order.     The  Court  of 

King's  Bench  was  moved  to  qua(h  this  order  of  feffions, 
and  the  objeflion  to  it  was,  that  the  feffions  had  erred  in 
fuppofing  *'  that  the  quafhing  of  the  firft  order  of  rc- 
^'  movai  by  the  feffions  was  conclufive  as  to  all  other 
*^  parilhes,  as  well  as  to  the  two  parifhes  concerned  in 
V  it:'*  and  for  this  reafon,  viz.  that  though  one  parifh 
has  not  fufficient  evidence  to  fix  the  pauper  there,  yet 
another  parifh  may.  The  cafe  of  Bedingham  v.  King/Ion 
Bowfey(a)  was  cited,  in  point. — Mr.  Yates  fhewed (•) Ante, ptft 
caufe  on  the  laft  day  of  the  fame  Michaelmas  Term  808.  pi.  758. 
1734. — Lord  Hardwicke  then  faid.  He  took  it  to  have 
been  clearly  fettled,  ^*  that  where  thq  feffions  upon  an 
•'  appeal  confirm  an  order  of  removal,  and  thereby  dc* 
"  terminc  a  man  to  be  fettled  in  a  parifh,  fuch  determi- 
nation is  conclufive  as  to  all  other  pariihes,  as  well  as 
to  the  parties  concerned.     But  wfecrc  the  order  of  two 
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CiMiKeisTtR  «  jufticcs  IS  dtfcharged  at  thefeffions,  then  it  is  only  con- 
V.COLN      a  clufivc  between  the  two  pariflies  concerned  in  foch 

»T.  ALDym  1.  ,^  appeal"  "  And  if  any  other  parifli  into  which  the 
^  pauper  Ihould  have  come,  had  evidence  more  ftrong 
**  than  the  former  parifh  had,  to  charge  th6  parilh  wbi- 
**  tber  he  had  been  before  removed  by  the  difchargcd 
•*  order,  they  were  ftill  at  liberty  to  make  ufc  of  it." 
And  this  is  reafonaMe:  for  a  third  pariih  may  be  able  to 
give  better  evidence  than  had  been  given  to  the  fefiiont 
by  the  former  parifli.  And  whv  (hould  one  pariih  be 
precluded  by  tlie  infufiiciency  of  the  evidence  given  by 
another?  It  may  be  colluiive:  it  is,  at  leait,  res  inter 
aties  ada  \  and  fhould  only  bind  the  contending  parties. 

)  *— Mr.  J.  Page.    An  order  confirmed  binds  all  the 

<  world  :  but  when  difcharged,  it  is  binding  only  between 

the  parties  concerned. — Mr.  J.  Probyn  agreed  to  this 
diftmdion  :  becaufe  the  latter  does  not  determine  where 
the  pauper  is  fettled ;  but  only^  that  he  is  not  fofficiently 
proved  to  be  fettled  in  the  particular  pariih  to  which  the 
juilices  had  removed  him.  —  Mr.  J.  Lee.      I  ihould 

U)  Salk.  4(6.  ^^^'^  ^^^  S'^  ^^  yxvit  looked  into  this  cafe.     SaJieIa{a) 

(^]  Cmb.  i  i6.  ^^ffcrs  fomewhat  from  Carthew{b)^  in  reporting  the  caieof 
Kingfton  Bowfey,  An  order  confirmed  is  fin'U,  becaafe  it 
determines  the  place  whitlier  the  paupers  are  removed 
to  be  the  place  of  their  fettlement.  And  it  feems  to  me, 
that  an  order  difcharged  equally  determines  it  not  to  bo 
the  place  of  their  fettlement ;  though  it  may  be  between 
other  parties  than  thofe  who  would  nowlnivc  it  to  be  fo. 
— Lord  Hardwicke.     It  may  ftand  over,  if  my  bro- 

;  ther  defires  it.    But  the  former  litigation  might  be  col- 

lufive  and  fraudulent:  or  the  pariih  firil  complaining 
might  be  ignorant  of  the  moil  material  evidence  to  charge 
the  appealing  pariih. — It  was  accordingly  then  adjourned. 
But  now  (on  28th  January  1734)  Lord  Hardwicke 
declared  they  were  all  fatisfied,  **  that  an  order  of  revcr- 
*'  fal  is  conclufive  only  on  the  parifhcs  concerned;  and 
**  not  on  all  other  pariihes." — Mr.  J.  Lee.  I  am  fatis- 
fied from  the  information  of  a  gentleman  who  was 
counfel  in  the  cafe  of  Kingfton  Bouffiyy  which  is  diiTe- 
rently  reported  in  SalkeldzxxA  in  CanheiVj  that  the  true 
report  of  it  is  in  Cartbexv  ;  and  that  an  order  of 
difcharge  is  only  final  between  the  two  contending 
pariflies.  —  Per.  Cur.  unanimouily,  The  order  of 
fcfTions  quaihed;  the  order  of  the  two  juilices  af* 
&rmed. 
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768.   ^^*  V.  Sarraity  Mich^Ternij  9.  G^^.  2.  Burr.  S.  C  ^qt  tbvorTfinal 
73.— Two  juftices  removed  E%ektei  Lofty  from  Sarratt  to  order  is  nocdjf.  • 
Bwington^  and  on  appeal  to  the  feflions  the  order  was  «^»fK^^  *>y  »>- 
quaflied.    On  a  motion  to  quafli  this  order  of  feffions,  ^^"^J^  ^  *** 
the  connfel  for  Bc^ington  iirged^  that  two  juftices  had'*^****^* 
before  made  an  order^  on  24th  April  1734*  to  remove 
thcle  paapers  to  Bcvingun ;   and  Bovington  had  appealed 
to  the  feffions :  and  their  appeal  was  allowed,  becaufe  the 
inhabitants  of  Sarratt  did  not  produce  the  order ;    and 
the  inhabitants  of  Sarratt  were  ordered  to  paj  cofts.* 
Notwithftandtng  this  order  of  feffions,  afterwards,  on 
tlie  i8th  Jufy  1734,  two  juftices  removed  the  pauper  to 
theiame  place:  which  they  had  no  power  to  do ;   being 

Erecluded  by  the  allowance  of  the  appeal.  —  Lord 
[arowicke.  This  is  no  objeftion  to  the  prefent  order 
of  feffions  being  quaflied  upon  the  merits.  For  though 
the  rule  is,  '*  tliat  where  the  feffions,  upon  an  appeal, 
^^  confirm  an  order  of  two  juftices,  it  is  final  upon  the 
**  parifli  charged,  as  to  all  pari(hes  whatfocver;  but 
^  when  they  difchaige  the  order  of  two  juftices,  it  only 
^*  binds  as  between  the  two  contending  parifhesi'*  yet 
the  order  of  feffions  now  before  us  is  not  within  that 
rule.  For  this  order  only  allows  the  appeal ;  .and  an 
allowance  of  the  appeal  is  no  quaftiing  of  the  order  of 
the  two  juftices.  The  feffions  only  declare  that  the 
appeal  was  proper;  and. then  give  cofts  againft  the  pariih 
of  Sarratt  for  not  producing  the  order  :  but  there  is  no 
judgment  of  the  feffions  one  way  or  the  other.  After- 
wards there  is  another  order  made  by  two  juftices  ;  and 
an  appeal  from  it :  and  the  merits  are,  by  confent>  ad- 
journed to  a  fubfequent  feffions. 

769.  Rex  V.   0/gathcrp,    Eajicr    Term,    10.    Geo.   2.  if ,  ^mtficit*. 
Burr.  S.  C,  261. — Two  juftices  made  an  order  for  the  man  be  r^mov. 
removal  of  Thcmas  fVard  and  his  family  from  Dlfeworth^  H^<  tie  tw. 
to  Ofgatbvrpe.    It  appeared  upon  the  face  of  this  order  ^"*"  *^'**''««- 
of  feffions,  and  was  exprcfsly  fo  ftated.  That  the  pauper  ^^^^"^^Ipl^l 
Thomas  fFard  was  a  certificate-man  fi-om  Ofgatherpe  to  is  rcverfed,  yn 
Difiworth\  and  it  is  therein  ftated,  that  there  had  been  a  this  (htU  hoc 
former  order  of  removal  from  Difeworth  to  Ofgathorpe,  conclude  the 
before  the  paupers  became  afiually  chargeable ;   which*??'^^^'*** 
order  had  been  appealed  from^  and  had  been  difchargcdJJjyying'JjJJp^ 
generally  by  an  order  of  feffions  made  upon  fuch  appeal,  the  certifkscinf 
and  the  parifli  of  Ofgatborpe  thereby  difcharged  from  the  iMri(h,  «f/^h« 
paupers:    and  it  ftates,  "that  the  certificate  was  not'^^*"^^*^"* 
•*  produced  at  the. time  of  fuch  appeal."     It  further'"^ '*'*'«''*"^ 
ftates,  that  at  the  time  of  making  the  iecond  order  of  re*  s.  c,«tt«. 
moval,  the  paupers  were  become  actually  chargeable  to* ^s^* 

the 
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tt%  ^.      ^hc  parifti  of  Difew9rth.    Tht  queftibfl  1va«,  **  WhctW 
OstoATiioM»t«  **  this  firft  brder  of  feffions,  being  bctwctn  the  fame  pa- 
**  rifhes,  wai  conclufivc  upon  the  parilh  of  Difew6rtb  or 
^*  not?"     The  counfel  for  Difewortb  (Mr.  Gondry, 
Mr.  Fort>,  and  Mr.  .Wilmot}^  who  now  ihe^cd 
caufej  infiftcd    **  that  it  was  not;"   finCe  the  circum- 
ftances  were  not  the  fame;    They  agreed,  that  it  would 
have  been  coiicluiive  had  the  circumftances  remained  the 
fame.  .  Biit  here  the  circumftances  were  quite  altered: 
for  the  former  temoval  was  not  as  certificate  perfons, 
they  not  being  a6lually  chargeable ;   but  the  fecond  rc^ 
tnoval  was  as  certificate-perfons  adually  betome  charge- 
aible:  fo  that  this  \%  a  future  right  of  ]irmov:;d  fubfe-i 
duently  accrued  to  Difeworth^  and  i^hich  has  arifen  td 
them  unce  the  former  rentoval,  and  did  not  exift  at  thai 
tame.     Tlic  jufticcs  had  tio  juriididion  to- remove  ccr- 
tificate-ptrfons  before  they  became  chargeable :  their  afi 
wa^  tiiill  and  void.     But  as  Toon  as  they  become  aduallf 
chargeable,  they  were  removeable.    On  the  other  iide  \t 
was  ufged.  That  D'tfeworth  Was  concluded  bv  this  genc^ 
ral  order  of  dtfcharge  of  Ofgathorpiy  made  between  the 
fame  two  pariflies  i  which  general  oixlcr  of  difcharge  tnvft 
be  taken  to  have  been  a  dilcharge  upon  the  merits.     If 
Ofgatharti  h^d  not  appealed  from  the  firft  order,  there  is 
^o  douDt  but  that  tney  would  have  beeti  concluded. 
They  did  appeal :   atid  the  <order  was  difcharged.    Thtf 
Court  cannot  entfer  into  any  fads  contrary  to  the  adjo-* 
dication  of  the  feffions.-^Lokn  CttiE^  Justice  Lms 
Certainly  an  order  of  feflions  difcharging  an  order  of 
two  juitioes  is  final  between  th^  fahie  two  parilhei ;  and 
an  order  of  feiliohs  confirming  an  order  or  two  juilices 
is  final  to  all  the  world  ;  where  the  circumftances  remaiil 
the  fame.     But  this  rule  does  hot  hold  where  they  arc 
not  the  fame.     We  muft  give  our  judgments  upon  the 
fafts  flatcd  ih  the  prefcrit  fpecial  order  of  feflions.    Now 
this  laft  order  of  ftflions  ftates«  **  that  he  did  come  by 
•*  certificate  from  O/gMo'pe  to  Drfeworth^  and  that  they 
*'  are  now  become  aCtualiy  chargeable."    If  tbctefore 
the  ftate  of  the  cafe  now  returned  wife  not  the  fbrmer 
tafcy  then  the  firft  fenions  have  not  determined  any-thing 
about  the  prefent  cafe.     It  appears  to  me  plainly,  that 
ihc  firft  order  wafs  a  removal  of  thefc  paupers  as  likely  to 
become  chargeable  ;   the  latter,  as  perfons  under  a  ccrti-' 
iicate  aftually  become*  chargeable.     Indeed,  we  arc  not 
tit  liberty  t;>prcftime  rights  accruing  fubfequcntly,  on- 
lefs  they  do  appear:  but  here  it  does  appear  the  right  did 
plainly  accrue  fubfequently,  by  their  aAtially  becoming 
chargeable. — The  other  three, Judges  concurred, 

for 


for  the  fame  rcaforid.    Th^y  held  the  two  fcffions-  orders      R«i  «r. 
to  be  very  conCflsnt  each. with  the  other.    The  former  OioAT»«ftri* 
feiiions  might  difcharge  the  former  original  order,  be- 
caufe  the  paupers  were  not  a£tually  chargeable :  and  the 
latter  feflions  might  cojifirm  the  latter  original  orderi  b^^ 
caufe  th6y  were  become  aAually  chargeable. 

770.  Rex  V.  Eradenhanii  EafterTernij  29.  Geo.  2.  Burr,  If  •  pavper  6i 
Si  C.  394,— -Two  juftices  made  an  order,  dated  30.  De--  removed  from 
ttmber  1754,  to    remove  John  Saunders  and  Sarah  his'^' ^®^*  *?** 
wife,  and  their  four  children,  from  Tame  in  Oxford/hire^^^^^^^ 
to  Bradenham  in  Bucks ;  which  order  the   fcffions  dif-  charged^  yet 
charged.      Two    juftices    made    another    order,    dated  the  pari/h  of  ^4 
a8.  March  I75i>  for  tlic  removal  oi  Sarah  Saunders^  ^^^  may  remove  tht 
wife'of  7«A;i  Saunders,,  and  their  four  .children,  from  ?/JJ^^IJ>^^^ 
T'ame  to  Bradenham  \  which  laft  ord^r  the  fcffions  row- ga-,n  *  fctiie- 
firmed^    Nareb  now  Ihewed  caufe  againA  quafhing  the  mentin  ihat 
two  Jali  orders.    H«  allowed  the  principle  laid  down,  P»f"'^« 
namely,  that  tlie  difcharge  of  an  or^er.of  two  juftices  by  s.c.9ayer,ii8|4 
the  feffigns,  upon  appeal)  is  concluflve  as  between  the 
iame  two  pariihes ;  becaufe  the  parifh  who  were  appealed 
againft,' and  whofe  order  was  thereupon  difcharged,  are 
eftopped  to  fay  that  the  pauperis  fettjement  is  not  in  their 
parifh^  but  he  endeavoured  to  diftinguilh  tliis  cafe  out 
^f  the  general  rule.    For  thotigh  he  admitted  that  J§bn 
Sauttdersy  the  original  pauper,  falls  within.  thi»  rule,  yet 
the  wife  and  children,  he  faid,  do  npt ;  for  they  are  fenC 
to  ]Bradenham  as  the  plaCe  of  their  laft  legal  fettlement  ^ 
^nd  tlie  Court  may  very  well  pTcfumc  that  it  was  their 
fettlement,  though  it  might  not  indeed  be  the  Settlement 
pi  Jnhn  Si^nders.-^^CALDBCQTj  on  the  other  fide,  ob- 
ferved,  that  here  the  wife  and  children  wctc  fp»cifically 
included  in  the  firft  order  of  feffions^  as  well  as  Jcha 
Saunders  himfcJf ;  therefore  they  are  expfefsly  within  th? 
yule  in  1.  Sir  J.  S,  567.  between  the  pariibies  of  Fofun 
jind  Carlton,  *•  that  after  an  order  of  removal  is  quaflicdy 
^*  the  pauper  cannot  be  removed  a  fecond  time  from  the 
•'  fame  place  to  the  fame  place  without  fhewing.  a  new 
**  fettlement."— Dennison  (a),  Jufuce,  was  clear,   that  («)  kvot*, 
thefe  paupers  were  within  this  general  rule;   and  that,  ^'•<^^»"/7'/- 
even  if  there  hald  been  time  to  gain  a  new  fettlement,  '''*»  ^**  ***^«^' 
yet  the  Court  would  not  intend  or  prefume  any  thing  of 
that,  but  it  muft  be  fpecially  ftated.     It  was  fo  deter^ 
iuined  in  Michaelmas  Term  4.  Geo.  i.   between  Alderton 
and  Ftlingtowe  pariihes  (^).     So  alfo  if  it  was  her  fettle-  (*)  Anttf,  pt|j^ 
rnenty  though  not  lief  huft)ahd's,  that  alfo  ought  to  be  Sio.pl.  765. 
itated  \  it  Ihall  not  be  prefumed.    Therefore  both  orders 
i^ughc  to  be  (juaflicd.— Foster,  Juftice*  it  is  final  upon 
.!.  •  the 
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Ask  «.      the  fame  pariih  who  obtained  the  firft  remoral,  ifqai(Mi 

B«Aj»NHAM.  upon  appeal,  on  the  merits  :  for  an  orcfbr  quaflied  upon 

the  merits,  on- appeal,  is  concluiive  between  thetwopa* 

rifhes  i  if  confirmed  on  the  merits,  it  is  final  and  con* 

clufive  upon  the  appealing  parifli  againft  all  the  world. 

To  prove  this  he  cited  tl)e  cafe  between  the  inhabitant! 

(«)  Ante,  page'  of  Homton  and  St.  Mary  jlxt  (41)  from  a  MS.  of  his  own* 

f '4*  P**  ^«*    Therefore  this  is  conclufive,  unlefs  a  new  fettlement  ap- 

pears  to  have  been  gained.    So  if  a  new  caufe  of  temoval 

is  acquired  they  mav  be  removed  again,  but  not  others 

wife.— WiLMOT,  juftici^  alfo  concurred  in  6pinionfof 

the  fame  reafons. 

An  order  of         77  «•  -R^*  ^'  Btnttiy^  EdfiiT  Ttrm^  30.  Gto.  «.   Aor. 
tcmovai  it/.      S,  C.  42 j. — ^Two  juflices  removed  John  PUktring  and 
i\ta*gtd  does     Elizabeth  his  wife,  Ac.  from  Baxteriey  to  BentUy  in  fVar* 
X/^*  *    wick/hire ;  and  the  fefTions  confirm  the  order,  and  ftate 
from  Sewing    ^be  following  cafe :  That  this  John  Pickering  was  hired 
^liKtlement  in  and  ferved  for  a  year  in  Bentley^  and  before  the  [then] 
the  fame  pariih  laft  general  ouarter  fcflions  he  was  removed^  by  propd* 
gained  fubife-     ord^r,  from  Baxteriey  to  Stourbridge^  as  the  place  of  his 
JlSion  ihai"^ft  legal  fettlement ;  which  order  of  removal  wasquafhed, 
tbe order  wat    upon  an  appeal,  by  the  faid  [then]  laft  general  quarter 
difcharged,       feifioAs.   And  fincc  the  faid  laft  fellions,  the  pauper  being 
thoogh  prior  to  removed  from  Baxteriey  aforefaid  to  Bentley^  Beniley^f 
tShi^lte  wder  p«alcd,  and  offered  to  prove  a  fettlement  in  Stourbrulp^ 
Wat  difchaqjed!  *>y  ^  hiring  and  fcrvicc  for'  a  year  in  St^urbrid^e^  befvrt 
'  the  faid  laft  feifions,  hMt  fubfequent  to  the  faid  hiring  and 
fervice  in  BentUy :  but  the  court  of  feflions  refufed  to  p 
into  it,  being  of  opinion^  that  the  determination  of  tha 
court  at  the  laid  laft  feflions  was  final  and  condufive,  fd 
that  flo  evidence  could  be  given  by  the  hamlet  of  Baitin 
of  a  fettlement  in  Stourbridge  prior  to  the  faid  laftfel^ 
fiont.    It  was  objefl:ed  to  thefe  orders,  as  a  retfon  thj 
they  ought  to  be  quaihed,  that  this  opinion  of  the  fen 
fions  was  altogether  eitoneous  i  it  heitig  a  fettled  dif* 
tinAion,  that  though  an  order  of  confirmation  is  indeed 
conclufive  and  binds  all  the  world,  yet  an  order  of  r/- 
vtrfal  or  difcharge  is  only  conclufive  on  the  contending  ' 
parties,  and  is  final  only  between  the  two  pariihes  con- 
cerned, but  does  not  bind  a  third  parifh. — The  CocRt 
unanimoufly  agreed  to  this  diftin6tk>n,  and  faid,  that  if 
had  been  long  ago  fully  fettled  and  eftablilhed,  and  with 
very  good  fenle  and  reafon,  and  upon  right  and  jufl  prin^ 
ciplcs :  for  where  the  order  of  removal  is  confirmed 
upon  appeal,  and  the  pauper  thereby  fixed  upon  the  pS' 
lilh  appealing,  fuch  pariih  fo  charged  was  party  to  tk 
litigation,  andjxas  been  fully  heard,  and  iLekw  has  taA 
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ics  courfe  as  to  tlicm,  and  therefore  the  determination  is,  R>x  «• 
and  it  is  reafonable  that  it  fhould  be,  conclufive  upon  **"ti.«». 
them  as  to  all  the  world,  and  all  the  world  may  take  ad- 
vantage of  it:  but  where  the  order  of  removal  is  vacated 
and  difchargedy  the  two  contending  parilhes  are  indeed 
eftopped  and  concluded  by  the  determination  ;  but  no 
third  parifli  is  eftopped  or  concluded  thereby,  for  the 
point  has  never  been  determined  as  to  them,  who  were 
no  parties  to  the  former  litigation,  or  have  ever  been 
lieard  at  all.  Now  in  the  prefent  cafe  (as  Lord  Mans- 
TiELD  obfervcd)  there  is  only  a  negative  opinion,  in  a  li- 
tigation between  Baxtaley  and  Stourbridge^  thit  the  pau- 
per was  not  fettled  at  Stourbridge  ;  but,  notwithftanding 
this,  though  Baxterley  might  not  be  able  to  (hew  that  the 
fettlement  was  really  at  Stcurbridi^Cy  yet  Bentley  may  be 
able  to  give  ftrongcr  evidence  than  Baxterley  could,  and 
may  be  able  clearly  to  prove  it.  So  in  the  cafe  of  Coin 
St,  Jldwin's  (a),  that  was  negatively  determined  not  to  («)  Ante, 
be  the  fettlement  of  Mary  CoutSj  in  a  litigation  between  p.Six.  pl.767. 
Afinety  and  Coin  St,  j^ldiuin's  (from  the  former  of  which 
places  the  two  juftices  had  removed  her  to  the  latter,  and 
their  order  was  difchargcd  on  appeal).  But  when  two 
other  juftices  made  a  I'ubfcquent  order  to  remove  her 
from  Cirencefter  (a  third  parifli)  to  this  fame  parifli  of 
Coin  St.  jfldwin^Sy  without  her  having  gained  any  fubfe- 

?[uent  fettlement  there  fince  the  former  order,  and  the 
effions,  upon  appeal  from  this  fecond  order,  were  of 
opinion  that  it  was  illegal,  and  difcharged  it,  and  the 
point  thereupon  came  before-this  Court,  Lord  Hard- 
wicKE  faid,  he  took  the  diftinftion  now  laid  down 
to  be  clearly  fettled,  and  he  held  it  to  be  a  reafon- 
able one ;  and  he  added  the  reafon  for  it,  namely,  Be- 
caufe  a  third  parifli  might  be  able  to  give  better  and 
ftronger  evidence  than  the  former  parifli  could  produce 
to  charge  the  parifli  to  which  the  pauper  had  been  ante- 
cedently removed  by  the  difchargcd  order :  and  if  the 
third  parifli,  that  is  to  fay,  Jany  other  parifli  into  which 
the  pauper  ftiould  come,  had  fnch  ftronger  evidence, 
^  they  ought  to  be  at  liberty  to  ufe  it,  fince  all  the  former 
tranfaftion  was  res  inter  alios  a^a.  Therefore  the  cafe 
of  Coin  St.  j^ldwin's  ar^d  the  reafoi>  of  it  are  decifivc  in 
the  prefent  cafe, 

772.  Rexv.  Leigh^  Afuh.  Term,  19.  Geo.  3.  Cald.  59.  An  order  of  re« 
-r-T wo  juftices  bv^ordcr,  dated  April  25,  1778,  remove  movi)  fif«/i«rf 
jflice  Cooper,  wife'of  Richard  Cooper,  and  their  four  phil^  «  condnfi^ 
dren  from  the  parifli  of  Etvell  in  the  county  of  ^^^^y  ^^^ 
to  the  parifli  of  Leigh  in  the  fame  county,    Tl^e  feffions,         ^ 
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Rix  «"•       oh  appeal,  quajh  this  order.    Two  other  juftices  by  ovder, 

l«EioH.       dated  July  22,   1778,  remove  Richard  Cooper^  Alice  his 

wife,  and  their  four  children,  from  the  fame  parilh  to 

tlie  fame  parifh.    The  fefiions,  on  appeal,  csnfirm  this 

Order.     Thefe  orders  being  removed  by  certiorari^  and 

it  not  being  fuggefted  that  any  a£t  had  been  done,  in  the 

interval  of  the  two  orders  of  juftices,  to  vary  the  right  of 

fettlement  of  the  paupers— Rous  moved  to  quau  di« 

laft  order  of  juftices,  and  the  order  of  feffions  confirm* 

ing  it,   upon  the]  ground,  that  an  order  quajbed  on  apw 

peal  is  as  conclufive  bitween  the  partiiSy  as  an  order  cm^ 

firmed  is  againft  the  world:  and  now  Wallace,  SeHcitar 

General^  upon  the  authority  of  Rex  v.  Hinx%uorihj  ac* 

^l^J!^       knowledged  that  thefc  orders  could  not  be  fupported.— • 

^  PerCvr.    Rule  abfolutc,  and  both  orders  qualhcd. 
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773*  \C^  '3*  ^  '4*  ^^^'  ^'  ^'  ^^'  '^  IS  provided^  *' That  Pcrfon*  who 
-"  ••  all  fuch  pcrfons  who  Ihall  think  thcmfclves  **»'"*^  '^- 
•t  aggrieved  by  any  fuch  judgment  of  the  faid  two  juf-  ^*'''^  ©fde^f^ 
*'  tices  {a) 9  may  appeal  to  the  jufticcs  of  the  peace  of  the  removal  may 
•*  faid  county  at  tlieir  next  quarter  fejjions^  who  are  hereby  ap^ical  to  the 
*•  required  to  do  them  juftice  according  to  tlie  merits  of  "^^^tt  qoarter 
•*  their  caule."  ^^°"»- 

{a)  ride  ante,  p.  753-  p'-63S, 

774.  By  3.   &  4   ff^dl.  bf  Afary^  c.  II.   f.  lO.  which  Pc/^ons ag. 
orders  the  churchwardens  and  orerfecrs  to  receive  pau-^"**®!*"'*^ 
pcrs  removed  by  orders  of  two  juftices  (b),  it  is  i*Ro- *^^"^^^^ 
VIDEO,  "  That  all  fuch  perfons  who  think  them fclves  quarter  fcfliom 
«  aggrieved  with  any  fuch  judgment  of  the  faid  two  juf-  of  'he  place 

'*  tices,  may  appeal  to  the  next  general  quarter  fej/ions  of  ^j^"  whence 
"  the  peace  to  be  licld  for  the  county,  riding,  city,  town  Icmov^'*'" 
*•  corporate,  or  liberty,  from  which  tlic  faid  pcrfon  was  .^.  . 
*'  fo  reiiioved."  7^^  ^^^'^^^^ 

775.  By  8-  &  9-  ^/''-  3'  c.  30.  f.  3.  for  the  more  efr  The  feffiom, 
fe£iual  preventing  of  vexatious  removals  and  appeals,  it  on  «n  appeal 
IS  enacted,  "  That  the  juftices  of  the  peace  of  any  ^^"^  ^">  order 
•*  county  or  riding,  in  ihar  FCNcra I  or  quarter  fefTiom  of  1,,'"°°^^^'  ^ 
♦*  the  peace,  upon  any  appeal  before  them  there  to  be  and  charges  m 

laW|  to  be  paid  by  the  perfon  agalnA  whom  tlic  appral  J3  determined, 
G  g  g  2  **  had 
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**  had  for  and  concerning  the  fettlemcnt  of  any  poor  per* 
"  fon,  or  upon  any  proof  before  them  there  to  bexBade 
*'  of  notice  of  any  fuch  appeal  to  have  been  given  by 
**  the  proper  officer  to  the  churchwardens  or  ovcrfccrs 
*^  of  the  poor  of  any  parifh  or  place  (though  they  did  not 
*^  afterwards  profecute  fuch  appeal),  fhaU,  at  tlie  (ame 
**  quarter  fejponsj  award  and  order  to  the  party  for  whom 
*^  and  in  whofe  behalf  fqch  appeal  (hall  be  determined, 
"  or  to  whom  fuch  notice  did  appear  to  have  been  gi?en 
^<  as  aforefaid,  fuch  costs  and  charges  in  the  law  as 
**  by  the  faid  juftices  in  their  difcretion  fhall  be  thought 
'*  moft  reafonable  and  juft,  to  be  paid  by  the  church- 
*•  wardens,  overfeers  of  the  poor,  or  any  other  pcrfon 
**  againft  whom  fuch  appeal  mall  be  determined,  or  by 
<^  the  perfon  that  did  give  fuch  notice  as  aforefaid ;  and 
*'  if  tlic  perfon  ordered  to  pay  fuch  cofts  fliall  happen  to 
**  live  in  any  county,  riding,  city,  or  town  corporate,  or 
*•  elfewhere,  out  of  the  jurifdiftion  of  the  faid  court,  it 
**  (hall  and  may  be  lawful  for  any  juftice  of  the  peace  of 
**  the  county,  riding,  city,  liberty,  or  town  corporate, 
**  wherein  fuch  perfon  (hall  inhabit,  and  every  fuch  juf- 
*•  tice  is  hereby  required,  upon  requeft  to  him  for  tliat 

V  purppfc  to  be  made,  ^nd  a  trup  copy  of  the  order  for 
*•  the  payment  of  fuch  cofts  produced,  and  proved  by 
*.'  fome  credible  witnefs  upon  oath,  by  wairrant  und^r 
"  his  hand  ihd  feal,  to  caufe  the  money  mentioned  in 
**  that  order  to  be  levied  by  diftrcfs  and  fale  of  the  goods 
**  of  the  perfon  that  is  ordered  and  ought  to  pay  the 
*'  fame;  and  if  no  fuch  diftrefs  can  or  may  be  had,  to 
"  commit  fuch  perfon  to  the  common  gacl  of  that  county 
**  or  liberty,  there  to  remain  by  the  fpacc  of  twenty 
•'  days/' 

Appeals  ftian  7/6.  Bv  8,  &  g.  IVill,  3.  c.  3Gt.  f»  6.  vr  is' enacted, 
•niy  b«  made  to<«  That  tlie  appeal  againft  any  order  for  the  removal  of 
the  gencraJ  or  «  ^,^y  poor  pcrfon  from  out  of  any  parifh,  townlhip,  or 
'«f*i!ic*^pla<rr"'  **  pJ^'ice,  fliall  be  had,  profecutcd,  and  determined,  attiic 
tVom  whfence  "  general  or  quarter  fcffions  ot  the  peace  for  the  count). 
the  pauper  was  \'  divi(ion,  or  riding,  wherein  the  parifli,  townlhip,  or 
removed.  a  pjace,  from  whence  fuch  poor  perfon  fliall  be  removcJ, 

•'  doth  lie,  and  not  elfewhere,  any  former  law  or  ftatutc 

V  to  the  contrary  thereof  in  any  wife  notwithftanding." 

No  appeal  from  yyy.  By  9.  GcQ.  I.  c.  7.  f.  8.  "  And  wbtrcas  fcvcral 
any  oidtr  of  m  clirputcs  and  controverfies  have  arifen  and  been  con- 
heard'^  unid"*  ^  *'  ccrning  the  time  of  notice  to  be  given  of  appeals  fr<mi 
rcafonaMeno-  '*  oidcrs  of  removals  of  poor  perions  ;  to  prevent  the 
tittf  bc'fiiven,    ♦'  f,«:r.c  as  "much  as  mav  be  for  the  future,  be  it  ekacted, 

<*  l*hat 
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**  That  no  appeal  or  appeals  from  any  order  or  orders 
•*  of  removal  of  any  poor  perfon  or  perfons  whatfoever 
••  frdm  any  parifh  or  place  to  another,  fhall  be  proceeded 
•*  upon  in  any  court  or  quarter  feffions,  unlefs  reafon- 
**  able  notice  bp  given  by  the  churchv<rarden$  or  overfeers 
**  of  the  poor  of  fuch  parifh  or  place  who  Ihall  make 
**  fuch  appeal,  unto  the  churchwardens  or  overfeers  of 
**  the  poor  of  fuch  parifh  or  place  from  which  fuch  poor 
•*  perfon  or  perfons  fhall  be  removed;  the  reafonablenefs 
**  of  which  notice  fhall  be  determined  by  the  juflices  of 
**  the  peace  of  the  quarter  feffions  to  which  the  appeal  is 
•*  made ;  and  if  it  fhall  appear  to  them  that  reafonable 
**  time  of  notice  was  not  given,  then  they  fhall  adjourn 

•  **  the  faid  appeal  to  the  next  quarter  feffions,  and  then 
•*  and  there  finally  hear  and  determine  the  fame."* 

778.  By  9.  Geo.  i.  c.  7.  f.  9,  "  And  for' the  preventing  Th^  feffionf 
•*  of  vexatious  removals,  be  it  enacted,  That  if  the  ™*y  oN*"  tha 
*'  jufliccs  of  the  peace  fhall,  at  their  quarter  feffions,  upon  ^^^^  ^\ 
**  an  appeal  before  them  there  had  concerning  the  fettle-  fonaWeSaraM 
**  ment  of  any  poor  perfon,  determine  in  favour  of  the  to  the  appd- 
*•  appellant,  that  fuch  poor  perfon  or  perfons  was  or  were  !«>». 
**  unduly  removed,  that  then  the  faid  juflices  fhall,  at  the 
**  fame  quarter  feffions,  order  and  award  to  fuch  appel- 
*^  lant  fo  much  money  as  fhall  appear  to  the  faid  juflices 
*•  to  have  been  reafonably  paid  oy  the  parifh,  or  other 
•'  place,  on  whofc  behalf  fuch  appeal  was  made,  for  or 
•*  towards  the  relief  of  fuch  poor  perfon  or  perfons,  be- 
**  tween  the  time  of  fuch  undue  removal  and  the  deter- 
•*  mination  of  fuch  appeal ;    the  faid  money  fo  awarded 
•*  to  be  recovered  in  the  fame  manner  as  cofts  and 
**  charges  upon  an  appeal  are  prefcribed  to  be  recovered 
*'  by  the  faid  flatutc  made  in  the  ninth  year  of  his  late 

*  majefly  king  lyiUiam  the  third,  intituled,  jfn  Aeifor 
**  fupply'ing  fame  DefeSfs  in  the  Laws  for  the  Relief  of  the 
**  Poor  of  this  KingdomJ'' 

779-   By  5.  Geo,  2.  c.  19.  "  Whereas  in  many  cafes  Thcjjfticesla 
**  where  his  ma}efly's  juflices  of  the  peace  by  law  are  em-  fefl»on$  may, 
«  powered  to  give  or  make  judgments  or  orders,  great  ^P  "f^^*  ^^' 
•*  expences  have  been  occafioned  by  reafon  that  fuch  fj^  J^^^|,*  ^ 
**  judgments  or  orders  have,  on  appeals  to  the  juflices  of  order  of  the 
•*  the  peace  at  their  refpeftive  general  or  quarter  feffions,  jufticw,  and 
"  been  quafhed  or  fet  aiide  upon  exceptions  orobjeftions  P«>c«^  10  th« 
«« to  the  form   or  forms  of  the  proceedings,   without  ^f '^h^Tp^wL 
"  hearing  or  examining  the  truth  and  merits  of  the  matter 
**  in  quel^ion  between  the  parties  concerned ;  therefore, 
"  to  prevent  the  fame  for  the  future,  be  it  enacted, 

G  g  g  2  *'  That 
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^  That  upon  all  appeals  to  be  made  to  the  jufttces  of  tb€ 
^*  peace  at  their  refpeflive  general  or  quarter  feffions  to 
**  be  faolden  for  any  county,  riding,  city,  liberty,  or  pre* 
**"  cind,  within  that  part  of  Great  Britain  called  England^ 
*^  againft  judgments  or  orders  given  or  made  by  any  juf- 
'*  tices  of  the  peace  as  aforefaid,  fuch  juftices  fo  aiTemblcl 
**  at  any  general  or  quarter  feffions  fhall,  and  they  iit 
**  hereby  required,  from  time  to  time,  within  their  rc- 
*^  (ucStiwe  jurifdiftions,  upon  all  and  every  fuch  appeals 
**  H>  made  to  them,  to  caufe  any  defeft  or  defeds  of  fonn 
^^  that  Ihall  be  found  in  any  fuch  original  judgments  or 
,      *'  orders,  to  be  redified  and  amended  without  any  coll  or 
^*  charge  to  the  parties  concerned  -,  and  after  fuch  amend- 
'*  ment  made  (hall  proceed  t6  hear,  examine,  and  con- 
**  fider,  the  truth  and  merits  of  all  matters  concerning 
**  fuch  original  judgments  or  orders;  and  likewife  to  ex- 
**  amine  all  witnelTes  upon  oath,  and  hear  all  other  proofs 
**  relating  thereto,  and  to  make  fuch  determinations 
**  thereupon  as  by  law  they  (hould  or  ought  to  have 
**  done,  m  cafe  there  had  not  been  fuch  defe^  or  want  of 
*•  form  in  the  original  proceeding,  any  law,  ufage,  or 
**  cuftom  to  the  contrary  notwithftanding." 

Thcjufticet  780.  By  16.  Geo.  2.  c.  18.  "Whereas  doubts  have 
who  are  «c  arifen.  Whether,  according  to  the  laws  and  flatntes 

may  make  or-  lawfully  aft  m  any  cafe  relating  to  the  panlhes  or 
ders,  but  can.  ^^  places  to  the  rates  and  taxes  of  which  fuch  juftices  re« 
not  vote  con-    «*  fpcftivcly  are  rated  or  chargeable ;  be  it  enact£i>, 

to  t^hJfcffi^^ns/  "  juftice  or  juftices  of  the  peace  for  any  county,  riding, 

g^.j^^  **  city,  liberty,  franchifc,  borough,  or  town  corporate, 

Yarpoir,*^'^'     "  within  their  refpeSive  jurifdidions,  to  .make,  do,  and 

Midi.  Term,    "  exccutc,  all  and  every  aft  or  a&s,  matter  or  matten, 

31.  Geo.  3.      «•  thing  or  things,  appertaining  to  their  office  as  juftice 

P«ft.  ftdi.  ii.    ((  Qr  juftices  of  the  peace,  fo  lar  as  the  fame  relates  to 

•*  the  laws  for  the  relief,  maintenance,  and  fettlement  of 

*' poor  perfons ;   for  paffing  and  puniihing  vagrants; 

**  for  rcpaif  of  the  highways  ;  or  to  any  other  laws  con- 

**  ccrning  parochial  taxes,   levies,  or  rates;    notwith- 

**  ftanding  any  fuch  juftice  or  juftices  of  the  peace  is  or 

**  are  rated  to  or  chargeable  with  the  taxes,  levies,  or  rates 

*•  within  any  fuch  parifh,  townfhip,  or  place  affeded  by 

*'  any  fuch  aft  or  afts  of  fuch  juftice  or  juftices  as  afore- 

^^  faid.     Provided  always,  that  this  aft,  or  any  thing 

**  therein  contained,  (hall  not  authorize  or  empower  any 

**  juftice  or  juftices  of  the  peace  for  any  county  or  riding 

^*  at  large,  to  aft  in  the  determination  of  any  appeal  to 

«thf 
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-•*  the  quarter  feffions  for  any  fuch  cpnnty  or  riding  from 
•*  any  order,  matter,  or  thing,  relating  to  any  fuch  pariib, 
**  townfhipy  or  place,  where  fuch  jufticc  or  juftices  of 
•*  the  peace  is  or  are  fo  charged,  taxed,  or  chargeable  as 
•*  aforefaid,  anything  herein  contained  to  the  contrary 
♦*  in  any  wife  notwithftanding." 


II.    Tbt  authority  of  the  fejlons. 


^8l»  Reje  V.  Bond^  Mich.  Term^  2.  Jac.  2.  2. Show.  503.  jf^^  MRooa 
•—An  order  was  made  art  the  quarter  feffions  for  the  have  no  autho* 
county  of  Surrey  removing  the  defendant  and  his  family,  rity  to  make  aa 
as  paupers,  to  the  parifh  of  Clapham^  as  to  the  place  of  <>'Wnai  order 
his  lall  fettlement,  unlefs  he  gave  fecurity  to  fave  the  **  '^^^^ 

Earilh  of  Mitcham  harmlefs.     The  order  being  removed 
y  certiorari^  Shower  moved  to  quafli  it,  Becaufe  the 
ilatute  of  13?  &  14.  (^r.  2.  c.  12.  provides,  that  if  any 
perfpns  think  themfeives  aggrieved  they  might  appeal  to 
the  next  quarter  feilions,  and  here  they  go  per  faltum  to 
the  feflions  (a),  and  obtain  a  conclufive  order,  by  which  («}  Seethecaft 
the  parifh  of  Clapham  is  deprived  of  the  appeal. — The  ^^^^  ^«  y«r- 
CouUT  held  that  the  feffions  could  not  make  an  original  ^^*J^^^^ 
fr^(Pr  of  removal  i  and  the  prefent  order  was  therefore  ceo^j.^^ft. 
quafhed.  toCt. 


••• 

Vlll< 


782.  Rex  V,  Collitoff^  Eajler  Term^  4.  ffliL  (^  Mary^  The  feilloni,  on 
Cartb.  221. — Two  juftices  of  peace,  &c,  reciting,  that  hearing  an  ap- 
iipon  hearing  the  parifliioners  of  Honiton^  Axminfte^-^  and  P"*  againrt  aa 
Colliton,  concerning  the  laft  fettlement  of  one  Hurley  (then  ^^f  "■  °*  '^?\ 

y  1-        •       ri     '     ^^     '^  J   ^     ^1-  ^i.         1       r  •  J  val,may adjudge 

rclidmg  m  Homton),  it  appeared  to  them,  that  the  faid  ^^^  pauper  to 
Hurley  was  laft  legally  fettled  ztjixminfter^  therefore  they  be  fettled  in 
order  him  to  be  removed  thither;   from  which  order  any  «f  ihofe 
JxmmjUr  appealed  to  the  quarter  feflions,  where  the  or-  pan^w^h^*'^ 
der  was  repealed  ;  -and  the  feflion?  farther  ordered,  that  Jrdlr?  ^ 
the  faid  Hurley  fhould  be  removed  to  Collitony  as  being 
legally  fettled  there ;  but  their  order  did  not  recite,  that 
Colliton  was  heard  upon  the  appeal.    And  now  it  was 
moved  to  quafh  the  laft  part  of  this  order  of  feffions ; . 
firft,  becaufe  it  was  an  original  order  as  to  Colliton,  and  fo 
•they  are  deprived  of  an  appeal,  which  is  given  by  the 
ftatute  ;  and  the  feffions  ought  only  to  have  Vacated  the 
firft  order,  and  not  to  have  made  any  order  on  Colliton ;  for 
by  this  means  Colliton  is  charged  without  any  remedy, 
notwithftanding  they  could  make  it  appear  that  Hurley 
had  a  later  fettlement  in  any  other  parim  whatfoever,  for 
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Kix  V.  that  this  order  of  feffions  is  pofitivc  npon  them.— 5/</  ismt 
iCoLLiTON.  QiiQcatur  \  becaufe  it  appears,  that  Colluon  was  a  party  to 
the  firft  order  made  bjr  the  two  juftices,  and  fo  by  con- 
fequence  to  the  appeal ;  wherefore  the  feffions  might  well 
fettle  him  upon  them,  becaufe  by  the  appeal  CoUiton  was 
before  the  feffions ;  fecus  if  CoUiton  had  not  been  a  party 
to  the  original  order,  but  mere  ftrangers ;  for  then  the 
feffions  could  not  charge  tliem,  as  not  being  before  the 
Court. 


The  femons  l^i*  ^^  ^*  Hartfieldy  Eafter  Term^  4.  fFi/L  (^  Afaty, 

inaf  vacate  an  Carth,  0.1%. — Two  juftices  made  an  order  of  remoTai, 
order  of  two  from  which  Order  the  pauper  appealed;  and  the  feffions, 
juftice*  hy  i«.  without  exprcfsly  vacating  tlic  order  of  two  juftices,  made 
^  *^*"*  an  order  to  return  the  pauper  to  the  parifh  from  which 

**^  he  was  removed.  It  was  objeSed,  that  the  authority  of 
the  feffions  extends  only  to  vacate  or  affirm^  and  there- 
fore that  this  was  a  new  and  original  order,  which  they 
.  had  no  power  to  make. — And  Holt,  Chief  juftlce^  viras  of 
that  opinion.  But  two  Judges  againft  him  ;  for  that 
the  feffions-ordcr  does  vacate  the  order  of  the^two  juf- 
tices by  implication^  and  that  is  fufficient  in  this  cafe.  And 
upon  their  opinion  the  order  was  confirmed. 


The  feffions  can  J84.  Haines^ s  Cafe^  Trinity  Term^  6.  TVilLiff  Afary^ 
only  affirm  or  Comb,  286. — An  order  was  made  at  the  feffions,  that  an 
tfifchargecbe  order  of  two  jufticcs  touching  tlie  fettlement  of  A.  be 
vlldtwT"  difcharged,  and  that  .^.  be  fettled  at  5— Per  Curiam. 
vrhoJeorin  part,  They  could  only  difcharge  the  order  of  two  juftices, 
but  tbey  cannct  therefore  let  that  part  be  confirmed  ;  but  they  could  not 
appoint  a  new  appoint  a  new  place  of  fettlement,  therefore  let  that  part 
place  of  fettle-   y^  quafhed ;  for  the  Court  majr  confirm  in  part  and  quafh 

in  part,  as  is  frequently  done  in  orders  touching  bailard 

children. 


Thcfcflioni  785.  Rex  V.  Coclficld^  Hilary  Term^  8.  Will.  3.  2.  Salk. 

c*nnotat  a/«i-477. — Anne  Talhy 'W^ls  by  order  removed  from  Cuck field 
fe^ucntftJIiont  jo  Buxftciid  \  and  tliis  Older  being  appealed  from,  was 
ITi^tiVw^a  tSc  confirmed  at  the  feffions  ;  but  tlie  Icffions  after  that  made 
on  which  they  ^^  order  of  review,  and  qualhed  the  former  order  of  fcf- 
determined  at  a  lions,  becaufe  made  by  furprize, — Et  per  Curiam,* 
f»i£t^Hgfef<m.^\\t  order  of  review  muft  be  quaflied;  for  tlic  juftices 
Comb.  4is.      \^2.\t  no  povYcr  after  the  firft  feffions. 

786.  Rex 
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786.  Rex  V.  OfwellandJVokiyii,  Eafur  Term,  8.  fTili  3.  The  fcmon» 
2.  5^/^.  472.— An  order  was  made  upon  appeal,  ^^^^^^'^Z'^^^'^ZZr 
fortli,  That  by  the  order  of  two  juftices,  upon  a  contro- ^'^g^^yaj.  but 
verfy  before  them  between  the  parilhes  of  IVck'mg  and  they  cannot  fii- 
Ofwell^  a  poor  perfon  was  removed  to  Ofwell ;  and  that  perfedc  an  ori- 
\ipop  complaint  of  the  churchwardens  of  Ofwell^  ^j^^  ginal  order,  and 
feffions  ordered  their  order  to  be  fuperfeded,  and  that^J^'/"*^ 
tlicperfon  Ihould  be  removed  to  *'  ^^j&/«^aforefaid."  And 

it  was  objefted.  That  the  aft  of  parliament  only  gives  ^^\^\^ 
the  feiiions  power  to  affirm  pr  quafh,  but  not  to  fuper-^]  Mod'  loT 
fede  an  order,  or  to  fufpend  it  for  a  time  ;  and  that  the  And  fee  the 
cafe  before  them  being  for  the  parilh  of  Woking,  an  order '''"^  po"'"^  •« 
made  by  them  for  another  pariQi  not  concerned,  v/z.  the  g°*jl "' 1??'* 
parifh  of  ^^z^/w^,  muftbevoid,  andthat  the  word  "afore- ^"^^^'"q  2! 
laid"  would  not  help  it,  becaufe  CyicvZ/was  the  parifh  laftj.  Strl.  xi68. 
mentioned. — Per  Curiam.    Superfeding  is  not  a  pro- 1.  ScCCiftt 
per  word,  for  ^ere  is  a  difference  between  a  fuperfcdeas  **®* 
and  a  repeal :  a  commiflion  of  oyer  and  ta-mmer  tliat  is 
fuperfeded,  may  be  revived  by  piTcedendo^  without  grant- 
ing a  new  commiilion ;  but  that  cannot  be  in  the  cafe  of 
a  repeal,  though  this  word  is  commonly  ufed  by  jullices 
of  peace  upon  fuch  occaiions ;  and  tlien  there  is  a  plain 
difference  between  JVukmg  and  JVoking,  for  by  what  ap- 
pears they  may  be  two  dift  in  ft  pariflies.     But  no  judg- 
ment was  given,  for  the  caufe  was  referred  to  a  Judge  of 
oflife. 

787.  Rex  V.  Amner^  Mich.  Term,  8.  IFilL  3.  2.  Salk,  475.  ^^^  feffions  00 
— The  cafe  was,  At  the  complaint  of  the  churchwardens  difcharging  an 
of  Terrent-Keinfton  in  Dorfetjhirc,  to  Sir  John  Morton  and  order  of  remo- 
John  Gouldy  two  juftices  of  the  peace  of  the  faid  county,  ""^  ""  ^^^ 
concerning  a  poor  man  and  his  wife  ;  they  the  faid  juf-^**^f^^fj|^ 
ticcs  adjudged  him  to  be  laft  legally  fettled  atTiVr/Vi-Crflw-  to.thc  refpon- 
ford:  upon  which  they  appealed  ;    and  there  it  was  or- dtnt  pariOi ; 
dered,  That  it  appearing  to  the  fe/fions  that  he  was  laft  ^"'  ^^  eaonoc 
fettled  at  y/;H«^r,  therefore  they  difcharge  Tirrin^Crawford,  ""^^^^  \^^ 
and  order  the  poor  man  to  be  removed  to  Amner.    Th\^\^ri\^. 
was  quafhed  uponthe  motion  of  Mr.  Serjeant  Gould, 

becaufe  this  was  to  make  an  original  order,  whirh  the 
juftices  at  feffions  have  no  power  to  do  ;  they  might  have 
reverfe4  the  firft  order,  and  ordered  the  party  to  be  car- 
ried back  to  ^errenuKcinJlony  but  they  could  not  remove 
theparty  to  Amner,  a  third  parifh,  wlio  was  no  ways  con- 
cerned in  the  order  or  appeal ;  and  if  they  arc  really 
chargeable  with  it,  it  muft  be  at  the  complaint  oiTcrrent* 
Keinjhn  to  two  juftices  of  the  peace. 

788.  Anonj^ 
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Thefcflidhs  788#  ^nonymousj  Eajler  Tierniy  9.  TVill,  3.  2.  Sali,  4^^, 

have  no  jurif-  ^q  order  made  by  two  juftices  of  the  peace  for  fettling  1 
diaion  with  ^^j.  perfon  ^vas  quaflicd  by  the  feflions : — But  bccaule  it 
of  removal  ex-  "'^  "^^  appear  tliat  It  came  betore  them  by  way  of  ap- 
fitpton  appeal.  peal»  without  which  they  liave  nojurifdidtion^  this  order 

of  feffions  was  quaihecf. 

« 

The  feffiont  ^gg.  St.  Andrew  Holborn  v.  St.  Clement  Dann^  Mick 

may  make  a       Term,  3.  Ann,  2.  Salk.  494. — The  Court  of  quarter  fef- 

'  ^xwg^ioxtatr  ^^^^  ^^^  M'tddlcjex  made  an  order,  and  afterwards  the 

order  ar  any       hvo!^  feflions  vacated  it  by  a  fubfequent  order,  and  a  ctr- 

time  during  the  thrar'i  being  brought,  both  orders  were  returned  thereon. 

Ame  fti&oas.     „Et  PER  HoLT,  Chief  Juftice,    You  (hould  not  have 

returned  ):he  vacated  order,  but  only  the  latter.     This  ii 

as  if  we,  difliking  our  judgment,  ihould  the  fame  Term 

make  an  entry  of  two  different  judgments,  and  return 

both  upon  a  writ  of  error,  which  ought  not  to  be:  the 

feflions  is  all  one  day,  and  the  juftices  may  alter  their 

judgment  at  any  time  while  it  continues.    Thus,  at  the 

Old  Bailey  y  you  fee  judgment  de  pain  forte  i^  dure  given ; 

*  and  yet,  if  the  party  will  plead,  we  will  fet  afide  that 

judgment,  and  admit  him  to  plead. 

The  feflions  if      79^'  ^^*  ^'  '^^  7^/^'^^^  ^f  Weftmoreland^  Trinity  Term^ 
the  magi Ur-itea    8.  l^  9.  Geo.  2.  2.  8eff,  Caf.  352. — Order  of  two  juftices 
prefent  arc        of  the  borough,  for  removing  a  poor  family.    Appeal  to 
t^aiiy  divided,  ^he  feffions  of  the  county,  at  which  only  four  juftices 
r^TniT/^hut  ^^"^g  prefent,  who  were  equally  divided,  fo  no  determi- 
ow^ht  to  enter     nation  was  made,  nor  the  appeal  adjourned.     Afandamus 
m  eontinunnce  \\\\  dircftcd  to  all  tlic  jufticcs  of  the  county  in  general  to 
the  next  feffions,  proceed  on  the  appeal.     Return,  that  at  fuch  a  feffions 
In  order  that  the  appeal  was  lodged,  and  that'four  jufticcs  only  attended, 
•g^XV'roceeci     ^^°  whereof  were  interefted  in  the  queftion,  the  other 
on  the  appeal,    two  Were  divided  in  opinion.     This  was  fet  out  in  the 
paper;  and  it  was  agreed  on  all  hands,  that  the  rcnirn 
was  very  odd,  and  not  to  be  fupported. — Sir  Thomas 
Abney  for  the  judiccs  faid.  That  the  writ  of  mandcmui 
was  bad,  and  ought  to  be  qualhcd  ;  for  that  it  does  not 
appear  that  the  appeal  was  before  them,  and  that  for  aughl 
appears,  the  niafidamus  requires  the  jufticcs  to  do  an  ini- 
polhble  thing,  -y/s.  to  proceed  on  an  appeal  not  befoir 
tliem,  fincc  the  appeal  being  lodged  at  a  former  feffions 
was  not  continued  over  to  the  fubfequent  feffions,  and  " 
tl:crcfore  was  by  law  gone. — Mr.  Robinson,  on  the 
other  llde,  faid,  That  it  was  not  ufual  in  writs  of  man" 
damus  to  fet  out  continuances ;    and  that  if  any  fuch 
thing  had  happened  as  alledged,  the  fault  was  in  the  juf- 
tices, who  ought  to  have  adjourned  the  appeal,  till  by  the 
'  coiniof 
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coming  of  more  juftices  the  matter  migut  have  been  dc-  R««  ♦• 
terxnined. — Lord  Chief  Justice.  The  queflion  is,  ^^^J^^Ticst 
Whether  there  is  a  poflibility  of  the  juftices  proceeding  in  „°o,^i*^^ 
this  appeal  ?  Thought,  if  there  was  not,  as  there  would  be 
a  failure  of  juftice  in  this  refped,  an  information  ought 
to  go  againft  the  juftices  who  were  at  the  fcilions*  Said^ 
he  fliould  be  glad  to  know  if  it  was  ufual  to  fetoutcon-< 
tinuances  in  thefe  writs  of  mandamus. — SiH  Thomas 
Abney  faid,  In  the  cafe  of  Pcx  v.  St.  Mary's  in  Shre^jf- 
bury^  the  Court  was  inclinable  to  make  a  rule  on  the 
town-clerk  to  return  continuanccs.i  but  the  Court  deter- 
mined nothing  finally  in  that  cafe,  but  that  they  fub- 
roitted  to  amend  the  return. — Lord  Chief  Jujtice,  Let 
this  cafe  ftahd  over;  and  recommended  it  to  Sir  Tho- 
mas Abney  to  advife  his  clients  to  proceed  on  the  ap- 
peal, or  return  continuances ;  and  feemed  at  len.th  in- 
cHnablei  if  they  did  not  comply,  to  grant  a  peremptory' 
mandamus. 

791.    Rex  V,  PreftoHy  Eafter  Term,   9.  Geo.  2.  -^ w^«  The  Mrtlwr'rty 
S.  C.  77. — Two  juftices  removed  the  children  of  TT'oMtf  j  of  the  fefliom  it 
Harrifon  deccafed  from  Darejbury  to  Prefton ;  and,  on  ap-  fi«al  at  to  mat* 
peal,  the  feffions  confirmed  the  order  generally,  not  caring  ^*"  of/^SF  j 
to  ftatc  a  fpecial  cafe.    The  counfel  tendered  a  ^'^^  j/^no  ^///V/!!^- 
exceptUns  containing  the  following  cafe  : — On  the  evi-  /,o„  ^iu  lie  to* 
dcnce  of  all  the  witneiles,  it  appeared  that  Thomas  Hani-  the  Jaftioea  on 
fan,  the  father  of  the  children,  about  twenty-two- years ^**"™^,«» 
ago  was  liccnfed  by  the  ordinary  of  the  diocefe  of  CA^^r  *^^  »^nft 
to  be  fchool-mafter  of  thefrecgrammar-fchoolofZ>tfrtf/^moy3l^ 
iury^  and  at  the  fame  time  became  clerk  of  the  parochial  q  p  « 
chapel  of  Dare/bury^  and  officiated  in  both  capacities  from  s'  c.  B^R^Ia 
that  time  to  the  time  of  his  death,  which  happened  in  149. 
jlpril  laft ;  and  for  fourteen  or  fifteen  years  ol  the  latter  s.  c.  t.  Scff. 
part  of  the  time  refided  in  the  faid  tov/nthip  of  Darejbury  ^^^^^  *S4. 
(though  It  did  not  appear  in  evidence  how  he  was  no-  g  ^\^"'  ^* 
minatcd  or  appointed,  or  that  he  was  liccnfed  to  the   '     ^* 
clerk's  place);  and  it  appeared  that  the  children  had 
gained  no  fettlement  for  themfelves.     Whereupon  ths 
court  was  of  opinion.  That  the  faid  Thomas  Harrifon 
gained  no  fettlement  thereby  in  Darejbury ;   which  the 
inhabitants  of  Prefton  upon  the  Hill  humbly  except  to, 
and  pray  they  may  be  received.     And  accordingly  the 
faid  exceptions  were  received,  and  ordered  to  be  §lcd  by 
the  court:    and  thereupon  Sir  C.  D.  Bart,  and  J.  A/. 
Efq  two  of  the  faid  juftices,  at  the  requeft  of  the  inha- 
bitants of  Prefton  upon  the  Hilly  fealcd  this  bill,*  fitting 
the  court  aforefaid,  the  !6th  day  of  July^  in  the  eighth 
year  of  his  prcf#nt  majcfty's  reign,  at  Nant'Mich  afore- 

faid« 


ill 
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Ktx  «r.      /aid.     The  fingfe  qticftion  was,  Whether  a  hill  cf  except 
FxBtTOK.     ^/^„j  would  lie,  in  this  cafe,  to  the  court  of  quarter  fcf- 
fions  ? — The  Court  were  unanimoufly  of  opinion  that 
it  would  not  {^q)» 

TfiefeiRons  792.  J^^ex  v.  Harrow  on  the  tTilU  AfSS* 

■wy>  *>/  5  ^^^  — An  order  of  jufticej  was  made  for  the  removal  of  a 

*•  ^'  '*>•  **J^    man  and  his  wife  and  two  children  from  the  parifii  of 

SLT^rJLiifl/  Lugger/hall  to  the  parifh  of  Harrow,  upon  an  adjudica- 

tD  the  name  of  tion  that  the  fettlcment  is  in  Luggerjhall,  and  the  jufticcs 

the  place  of       order  them  to  be  carried  to  Harrow •     Upon  appeal  to 

fnthmmty  if  the  ^jj^  feffions  this  order  was  confirmed  and  afnendcd,  by 

STmmSt^f    ^"king  out  Luggerjhall  and  inferting  Harrow.     It  was 

ihe  clerk*         moved  to  quafh  thofe  orders,  for  that  the  judgment  being 

defective  it  cannot  be  altered  ;  and  though  by  4*  Geo,  2, 

jufticcs  at  feffions  have  power  upon  appeal  to  amend  anj 

defefts  of  form  that  fhall  be  found  in  any  order,  yet  this 

is  a  defeft  in  fubftance,  and  therefore  not  amendable.— 

The  Court  feemcdto  be  of  opinion  it  was  only  a  defeft 

in  form,  being  a  miftake  of  the  clerk  who  filled  up  the 

blank  order  with  the  name  of  Luggerjhall  infteald    of 

Harrow  ;  but  they  granted  a  rule  to  mew  caufe ;  and  in 

Trifii/y  Term  following,  the  order  of  feffions  was  confirmed 

by  confent. 

Thefeflion*  ygn    Hex  V.   Great  Bedwln,  Trinity  Term^   14.  &  15. 

ITTderTn  ^^^-  ?•  ^''^^  *'  ^-  163.— The  inhabitants  of  Great 
matter  of  >5-  Beilwin  appealed  to  the  feffions  from  an  order  of  jailices 
/famci  V9hich  beginning  thus,  *^  PFilts — To  wit— To  the  church* 
reqoiresexa-  ««  wardens,  &c.  of  the  parilh  of  IVilcot,  and  to  the 
OTMiTdefeas  "  churchwardens,  &c.  of  the  parifh  of  Great  Bedwin  in 
©T/Jw  «*pew!-**  ^^^  f^ii^  county."  And  it ftates,  that  CM.  and  his  fil- 
ing on  ih«  face  mily  Iiave  dwelt  for  fomc  time  in  fVilcot  under  a  cerlifi- 

of  the  order. 

S.C.  Sera.  1 1 5S.      M     The  Judges  delivered  their  *'  they  arc  jury  as  well  as  jacfg«  i 

5-  C.  2*  SciT.      opinions  In  this  cafe  at  great  length  s  "  it  is  In  their  bread  only  vchctfccr 

Citic*  lOo*  ^"t  >*  ^^  ^^^^  prcfent  point,  the  fub.  ^*  to  believt  or  disbelieve  t!ie  evi- 

Aance  may  be  comprifed  in  the  f(»U  **  dence  ;  and  who  is  to  t;ike  upcn 

lowing  obfervaiion  by  Lokd  Haro-  '<  himfelf  to  fay  whatponion  of  the 

wicKH  s  •*  In  ihc  common  c*(c  of  **  evidence  they  do  beltete  and  whit 

**  hills  of  exception  tendered  to  the  "  they  do  not  ?     Soppofe  fix  of  ibft 

*<  JudgeS|the  jury  alone  are  the  pro-  '*  juftices  believe  the  evidence,  and 

<'  per  perfons  who  would  be  to  de-  ''  two  of  them  do  not  believe  it,  are 

*'  cide  whether  they  believe  the  evi.  ''  the  two  to  conclude  the  fix  as  to 

•*  dence  or  not ;  the  Judges  have  no-  **  the  belief  of  the  faS  f    When  tbe 

**  thing  to  do  with  the  belief  of  the  "  juflices  fpecially  ftate  the  fad,  it 

*'  evidence  {  they  are  not  to  deter-  *'  is  the  a^  of  the  whole  court  \ 

**  mine  on  its  credibility,  but  upon  "  but   here  two  only  out  of    the 

*^  theconfelriuence  of  lit w  aiifingfrom  ''  whole  number  have  feakd  the  kU 

**•  it  :  but  the  juftices  at  fefiions  are  **  of  excrftlons^^* 
^*  judges  of  the  fad  as  well  as  iavf  \ 
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catc  from  Great  Bedwln  \  ^nd  then  goes  on  thus  :  **  Now     R«x  v. 
♦*  the  faid  C.  -A/,  being  reduced  to  great  poverty,  lately  C*«at  Bcs* 
•*  applied  to  the  churchwardens,  &c. 'of  the  parifh  of       *^* 

^  •*  Jrilcot  aforefaid,  who  accordingly  did  relieve  him  ;*^ 
and  therefore  the  juflices  remove  him  to  Great  Bedwln^ 
Then  the  feilions,  on  motion  on  behalf  of  the  parifh  of 
fVilcot  fuggeftiiig  defeAs  in  form,  and  praying  that  ihey 
may  be  amended  purfuant  to  5.  Geo.  2.  c.  19.  and  being 
of  opinion  that  the  original  order  was  amendable  by  the 
aA,  for  it  appears  to  them  on  due  examination  upon 
oath,  that  the  faid  order  was  really  and  truly  made  by 
the  two  juftices  on  the  complaint  of  the  churchwardens, 
&c.  of  Wilcot  in  due  manner  made  to  them  on  that  be- 
half,  "  that  the  faid  C.  M.  his  wife  and  children  are 
M  aftually  become  chargeable  to  Wilcot^^^   but  that  the 
omitting  to  mention  it  was  a  mere  miftake  in  drawing 
up  the  order  ;  and  that  it  doth  alfo  appear  to  this  court, 
that  the  faid  G.  i/.  and  J.  S.  were,  at  the  time  of  mak- 
ing the  faid  order,  two  of  his  majefty's  juflices  of  the 
peace  for  the  faid  county  of  ff^ItSy   and  one  of  them 
of  the  quorum^  and  that  the  omitting  to  mention  the 
fame  was  alfo  a  mere  miflake  in  drawing  up  the  faid 
order;    therefore  the  faid  defefts  to    be  amended   in 
court.— Lord  Chief  Justice  Lee.    The  aft  direfls 
tliat  the  feliions  fhail  amend  defers  in  form,  and  after- 
wards proceed  on  the  merits :    one  would  think  that 
this  meant  defeats  or  miflakes  appearing  upon  the  face 
of  the  order,   mere  defefts  or  wants   of  form.      But 
fome  of  thefe  matters  here  amended  feem  to  be  merife ; 
as  the   adding,   upon    complaint   of  the  overfeers  of 
the  parifh   from  whence  the  paupers  were   removed, 
without  which  complaint  the  juflices  have  no  juris- 
diftion.     Then  what  can  be  more  of  the  merits 'than 
tlie  certificAte-man's  having  become  a£tually  chargeable? 
Now  the  two  j  uflices  have  not  adjudged  that ;  they  only  fay, 
that  he  applied  to  the  overfeers,  and  was  relieved  by  them, 
but  it  does  not  appear  that  it  was  at  the  parifh  expence. 
If  there  beany  oppofition  between  form  and  merits,  thefc 
matters  mufl  he  merits.    As  to  their  being  juflices  of  the 
couiity,  a  plain  reference  to  the  margin  is  fufUcient; 
yet   this   is  uncertain  as  it   is   worded,   to  whicli  of 
the  two  parifhes  the  words  **  in^the  faid  county**  relate ; 
they  were  both  in  ff^ltjhlre.     See  2.  Str.  1 158.     The  al- 
lowing fuch  amendments  as  thefe  to  he  within  the  true 
conflruftion  of  this  flatute,  would  throw  tfce  determi- 
nations of  all  cafes  of  this  fort  into  the  hands  of  the 
iefCons. — The  other  Judges  concurred,  ^nd  Mr.  Jus- 

'    '    '  '  TICR 
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Rkt  4^.      TrcE  Wright  added,  that  the  leffions  cannot  amend  2irr« 
«bkatBx»-  thing  which  requires  examination^  and  the  orders  were 

*'*•        qualhcd. 

The  feflbnt  7^4-  iR>Jr  V.  LeverlngUn^  Trimty  Term,  21.  &  22.  C/*.  2. 

annot confinn  ^wrr.  S-  C. 276. — ^Twojufticcs  remove  John BuntiagmA 

M  order  ex-     j^jg  ^jfg  fyom  Leveringi^n  to  5k«*»  J^  Nicholas.     This 

ceptwpan  *p-   ^ j.^^^  ^^s  not  appealed  from  ;  bat  the  feffiont  made  an 

*^  order  in  confirmation  of  the  faid  original  order.     This 

confirmatory  older  was  quafbed  by  the  Coort  of  King's 

Bench,  as  being  a  voluntary,  and, as  it  were, extrajudicial 

a£t  of  the  fefiions  to  confirm  an  order  tiiat  was  not  comr 

plained  oi(aJ, 

ThefcffioDS  795*  ^^^  ^'   7^/^^^^^   ^f  ^^^^^^^p^9n^    Trimty  Term^ 

with  the  con-    17.  Gio,  3.  CfM.  30.— The  co.urt  of  quarter  I'ef&ons  for 

Ibitof  the  par-  jj^g  county  of  No:  ihamptsn  referred  the  confidcration  of 

ties, may  rcicr  ^^  appeal  againft  a'  poor-rate  to  three  juftices  out  of 

»U«i of  anap.  feflions.    This  reference  was  made  with  the  confent  of 

ytii  the  parties.      The  feffions  afterwards  adopted  the  opioioa 

of  the  referees,  and  made  an  order  accordingly. — Willes 

moved  to  quafli  this  order  of  fciSons,  on  the  ground  that 

the  fefiions  had  no  authority  to  make  fuch  a  reference. — 

Lord  Mansfield.     The  juftices  at  feffions  referred" 

the  merits  of  this  appeal  to  J.  B.  and  C.  juftices  acting 

for  BtackLy  divifion,  in  the  neighbourhood  of  which 

this  parifh  lies,   or  any  two  of  them ;    and  afterwards 

adopted  the  opinion  of  thcfe  gentlemen,  without   oxer- 

cjfing  Their  own   >uogment:  and  if  they  did  this  of  their 

own  accord,  without  the  confent  of  the  parties>  it  cannot 

be  fupported ;   they  arc  not  warranted  to  delegate  their 

authority :    but  if  tl>ey  a£ted  with  the  confent  of  the 

parties,  1  think  they  have  done  very  right ;    and  wc 

never  fuffer  the  party  who  confcnted  to  the  reference, 

by  coming  here,  to  fct  it  afide.  And  I  think  it  fufficient, 

it  the  attornies  confc^nted  and  attended  the  reference. 

af,w»nr»rto  W*-  ^'^  ^'  Tartde,  Afich.  Term^  31.  Geo.  3.  4.  Term 
ifSekflbns  a-  J^^p-  71- — ^^^^  juftices  removed  a  pauper  from  Leomin^ 
pt'mft  an  order  fier  to  TartoU^  who  appealed  to  the  leffions,  at  which  fif- 
«f  removal,  jcgn  magi  ft  rates  were  prefent ;  eight  of  whom  were  for 
^©fejuft.ces     confirmintr,  feven  for  quafliing  it.    But  it  wa$  obje&ed, 

wJio  ate  raitd  to  '^  *  •^  * 

the  rciicf  ©f  ihe  poor  in  cither  o£  the  comcncling  pariihcs  cannot  yocc 

(•»)    Sir  Jamfs   Bvrrcw   fays  made  upon  appeal ;   lor  which  rei. 

tKc  ve«-y  fam';  chitig  was  done  in  ihe  (on  it  was  agreed  by  the  Court  a«i4 

cafe  of  Gtdlamin  v.  St.  Michac-rs,  counfel  to  be  a  void  order.     See  alio 

bec^iufe  the  order  of  ftlHons  con-  ante.  Rex  v.  Ofwel]}  page  (25.   p]. 

fifujing  the  original  order  was  o©t  7S6. 

that 
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that  as  three  of  thofe  eight  were  rated  at  Leomin/ier^  they      Rex  ». 

were  intereftcd,  and  ought  not  to  vote :   they  however    YABFOLi.  . 

perfifted,  and  the  order  was  confirmfdy  fubjeft  to  the 

opinion  of  this  Court,  on  a  cafe  refcrving  that  queftion. 

The  orders  having  been  removed  here  by  certiorari^  a 

rule  was  obtained  on  a  former  day  to  (hew  caufe  why 

the  original  order  of  two  juftices,  and  alfo  the  order  pf 

fcflions  confirming  it,  fhould  not  be  quafhed.— ^ear- 

CROFT  now  admitted  that  the  order  of  leilions  could  not 

be  fupported* 

» 

III.  TFbo  may  appeaL 

797.  Rex  V.  Hartjield^  Eafter  Term^  4.  fVilL  bi  Mary^  Tht /^<n^«r  te. 
Carth.  112: — Two  juftices  of  peace  made  an  order  to  re-  mo^^d  may  ap- 
move  Nicholas  Wells  from  the  parifli  of  Hartfield  to  the  J^i*^^!^^^^^ 
parifh  of  Framfieldy  from  which  order  fVells  the  party  j|^  ^s^rlQi. 
himfelf,  and  not  the  parifh,  appealed ;   and  thercimon 

the  feiSons  made  an  order  to  return  him  to  the  parim  of  *  *^ 
Hartfield^  from  whence  he  was  removed :  but  they  did 
not  by  any  exprefs  words  vacate  the  firft  order.  It  was 
now  obje^ed,  that  the  party  himfelf  cannot  appeal^  be- 
caufe  the  appeal  is  given  only  to  the  parifh  aggrieved, 
and  not  to  the  party  removed. — Sed  non  allocatur :  'Yor, 
p£R  TOTAM  Curiam,  the  party  may  appeal  as  well  as 
the  parifh, 

798.  Rex  V.  Burcott^  Hilary  Term^  12.  Jnn*  Sett,  {sf  Rem.  The  order  of 
25.— The  fefSons  cortfirm  the  original  order.    The  order  f'^'T^? 
of  feffions  begun  thus,   "upon  hearing  the  appeal  of|^^^*°jjg        J^^ 
**  Burcott.^* — 'Lechmere  moved  to  quafh  this  order.  Sureott  fliallbe 
It  is  not  theparijh  that  appeals,  but  the  inhabitants^  and  intended  to 
therefore  the  order  nonfenfical  and  abfurd. — ^TheCourt.  «««»>  on  thc^ 
It  muft  be  intended  the  parifhioners,  for  it  can  have  no  "Pff*^  of  ihciii. 

■X  '  *  habitantt  of  the 

otlier  meamng,  •  parifliofi?«,ra^/. 

799.  Rex  V.    Almanhury^     Trinity  Term^   4.    Geo*   i.  An  order  rf 
Stra.  96.-^- An  order  of  two  juftices  is  quafhed  at  feffions  ^*®^»  "****•. 
Vpon  appial,  without  faying  ^r  the  apteal  of  ^^^^^^''0' g^/Sugh 
grieved.     And  this  was  objected,  m  order  to  quafh  the  it  do  not  (late 
order  of  feffions,  and  compared  to  the  cafe  of  a  complaint  thatitwaim«de 
that  a  man  is  likely  to  become  chargeable ;  which  has  o"  tJ'*  *PP«*1  <^ 
been  held  ill,  becaufe  the  complaint  muft  be  by  the'^*P^' 
churchwardens  and  overfeers.     And  the  cafe  of  Rex  v.  ?^!*    *  , 
Sir  Thomas  Putt^    inquifition  at  feffions  coram  A.  et  tf/'port/aoi* 

fociisfuis^  was  held  ill,  for  there  muft  be  two,  and  nothing  vinJr  Abr, 

i^«SelIlon»- 
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Rrx  c.      is  prefumed  in  a  limited  jurifdiftion.    Anc!  the  Court 

^i^MAyyvaY.  here  inclined  to*quafli  the  order  for  this  fault,  till  they 

were   informed  the  precedents]  were  moft  of  them  fo ; 

atid  for  that  reafon  and  that  only,  a$  the  Chief  Juftke 

declared,  the  order  was  confirmed. 


IV.    Notice  of  appcaL 

ThtkBoM  800.  ytnonymoufy  Trinity  Termy  6.  Geo*  I.  Sira.  315.— 

wosij  difmifsan  Mandamus  to  the  feflions  to  proceed  on  an  appeal.  They 
appeal  lor  want  jeturn,  that  the  appeal  was  difmifled  for  want  of  fix  days 
•ffuch  notice  which  by  a  former  order  they  bad  appointed  to 

as  their  |>raaic« ,         ,    '         .,  ^  1        c  ^wr  r'ji 

ffouiii*.  DC  given  ot  every  appeal. — Serjeant  W hitaker  faid, 

they  (hould  have  adjourned  it,  and  not  difmifled  it. — 
Sed  per  Curiam,  The  return  was  allowed,  for  they 
are  the  propereft  judges  of  a  point  of  prafticc  at  the 
feflions ;  and  all  courts  muft  have  ftated  rules  to  go  by  (^a) . 

Tfteftflionf  801.  Jnonymous^  Trinity  Term ^   lO.  Geo.  I.   Foley ^  2.6 1. 

inay  aojoorn  —The  feflions  quafhed  an  order  of  juftices,  and  afligncd 
the  bearing  of,  for  a  rcafon,  that  there  was  not  due  notice  given  of  the 
itui  cinnot  appeal,  purfuant  to  the  aft  of  9.  Geo,  i. — Per  Cur. 
foTwant  o?due^^^^  order  of  feflions  muft  be  quafhed^^becauf^^  dv^c  no- 
pacjfy  of  appeal,  tice  not  being  given  was  no  reafon  to  quafh  the  ordct 

of  two  juftices»  but  might  be  a  reafon  to  adjoura  the 

appeaj. 

The  notice  of  8o2.  Rex  v.  Juftices  of  Gloucefterfhire^  Eafter  Term^ 
appeal  rtqoired  ig,  Geo.  3.  DougU  191.— On  an  application  for  a  fnan^ 
^9-  ^^^'  »•  damui  to  compel  the  juftices  of  the  quarter- feflions  \\x 
wlatc  ro'ilST'  Gloucefterfhire  to  receive  an  appeal  from  an  ordex  of  re- 
wiitiving,  but  moval,  it  appeared,  from  the  affidavits  on  which  the  rule 
to  iht  biar tag  of -wiis  obtained,  that  the  examination  of  the  pauper  was 
the  appeal.  taken  in  ^ugufi ;  the  order  of  removal  dated  the  r2th  of 
See  Rex  9  fuf-  ^^'^^^^^^  following  ;  and  the  feflions,  .where  the  appeal 
ticcs  of  Wor-  '  was  tendered,  held  on  tlie  12th  of  January  in  the  enfaing 
eefterfljire,  year;  that  no  notice  of  appeal  had  been  ferved  (for 
Eafter  Term,  which  the  rcafon  afligned  was,  that  the  appellants  had 
if.  Geo.  3.  jjQj  ijggri  able  to  get  their  witneflTes  ready,  till  it  was  too 
late  to  give  fuch  notice) ;  that  the  court  had  been  moved 
to  receive  the  appeal,  and  adjourn  the  confideration  of  it 

(«)  But  now  the  9.  Geo.  i.  c.  7*     their  pnAict.     Vide  Rex  v.  Jofticet 
reqiures  "  reafonabid    nojice/'  lh«     pf  Yorkihirt,  poft, 
is,  frfjs  Mr,  Caldccotj   notice  unLsr 

tin 
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till  the  following  fe/HoiiSy  and  had  refufed.— Dunning      Rex  v. 
now  Ihewcd  caufe. — Morris  for  the  profecutor. — ^The  J"**^'*^*'  ®' 
Court  were  clearly  of  opinion,  that  the  jufliccs  ought     ^Hirj^** 
have  received  tlie  appeal.— ^t'he  rule  made  abfolute. 


803,  Rexv.  tiuntingdonjhirey  JEafler  Term^  23.  Geo,  3.Thefc(nonsar* 
Cald,  283.— Upon  a  removal  of  a  pauper  by  an  order  ofboundtpre. 
two  juftices,  the  notice  of  appeal  to  the  quarter-leffions  *^«*^«  *"  •??««* 
^was  ierved  upon  a  Sunday:   had  the  apribllants  deferred ^"^ *"  ""[^^^^ 

^^\      r      '  V   i_    •  •  '     ^'ti  I       xS  I  I  .removal,  al- 

the  Icrvice  ot  their  notice  till  another  Tiay,  they  would  though  no  no- 
not  have  been  in  time  to  have  given,  under  the  pnfticc  tice  has  been 
eftablilhed  in  that  court,  reafonable  notice  to  the  re-S>veo. 
ipondents  for  the  purpofe  of  trying  the  merits  of  the  ap- 
.  peal.    The  court  of  quarter- feffions  (being  of  opinion 
tliat  the  party  aggrieved  was  not  at  any  rate  or  for  any 
purpofe  intitled  to  appeal,  unlefs  the  prefcribed  notice 
Lad  previoufly  been  given  to  the  refpondents  ;   and  alfo 
that  a  fervice  of  a  notice  upon  a  Sunday  not  being  a 
legal  fervice,  there  bad  not  in  point  of  law  been  any 
notice)  refufed  to  hear,  adjourn,  or  enter  the  appeal.— 
MiNCAY,  who  had  obtained  a  rule  to  fliew  caufe  why  a    - 
mandamus  (hould  not  iflue,  dire(^ing  the  juftices  to  re- 
ceive and  hear  the  appeal,  no  caufe  being  fhewu,  now 
made  the  rule  abfolute. 

804.  Rex  V.  yuftices  of  North  Riding  York/hire^  Eafter  The  qaarter- 
Term^  29.  Geo,  ^.  3.  Term  Rep,  150. — This  was  a  rule  fcflions  are  not 
calling  on  the  defendants  to  (hew  caufe  why  a  mandamus  '*'!""**  ^**  »*■ 
,fliould  not  iflue,  directing  them  to  receive,  hear,  and  ^'^|]^  *^  ***' 
determine,  an  appeal  of  the  inhabitants  of  the  townfhip  jng^of^^Jf^p^l 
of  Gale  Helmjleyy  againfl  an  order  of  two  juftices,  for  the  a^tainftan  ordtr 
removal  of  a  widow  and  four  children  from  the  town-  of  removal  «t 
Ihip  of  Strenfall  to  Gate  Helmpy^  both  in  the  north-  ?**'  ^^^  '"'^- 
riding  of  Torkjhire.     The  order  was  made  on  the  26th  No-  j  °"*jj  lhc^*Li. 
vcmber  laft,and  executed  on  the  28th.     It  appeared,  that  lami  i«d  fuffi-' 
the  appellants  attended  the  next  quarter  fcflions,  held  on  cient  tin.e  to 
13th  January  laft,  and  moved  the  court  for  leave  to  iod^e  ^^^^  prepared 
the  appeal  and  to  rcfpite  the  hearing  thereof  to  the  then  next '?  ''"^  *'!  *"**  ^ 
quarter- fefTions.     The  following  entry  was  made  by  the  ^^  rgq^ndent*. 
quarter -feilions  :  **  Forafmuch  as  it  appears  to  this  court, 
that  there  has  been  fufficient  timc,nnce  the  removal  of 
the  paupers  for  the  appellants  to  give  notice  aiad  come 
prepared  to  try  this  appeal  at  this  feflionS)  and  no  cauf6 
fhewn  why  they  did  not  proceed  accordingly,  it  is  order- 
ed, that  (he  motion  for  lodging  the  fame^  and  refpivng  the 
bearing  to   the  next   quartcf^ffjjions^  h  rr/V<7r^.'*— TnJK 
Court  were  of  opinion,  that  the  juftices  had  not  afVed 
wrong ;  for  the  motion  was  in  effect  to  adjourn  the  ap- 

Vat.  II.  H  h  h  peal. 
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Rix.  V.      peal.     And  it  yas  evidently  the  intention  of  the  ^ 
josTicEi  OF  jiQ^  ^Q  enter  the  appeal,  unlefs  the  court  would  zd] 
Ko«thRid.  j       r[^^  juftices  arc  to  judge  of  the  reafonabkac 
>BXRi.      the  time;    and  in  lomc  counties  they  euablnha 
regulating  the  time  of  notice.     Here  k  appears  tiatl 
order  of  removal  was  executed  on  the  28th  of  i^^i 
fo  tliat  there  was  fufficicnt  time  for  the  appdlacs:: 
give  notice,  and  to  .come  prepared  to  try  it;  ancs 
jufticesy  who  are  to  judge  of  this,  thought  fo.-li 
difcharged.  *   ' 


V,  The  fejjions  tty  which  appeal  muft  be  meiu 


The  appeal  a-        S05.    Rex  v.    IVendovery    Ea/ler   Term^    n.  Wi. 

gainft  ao  order    2.  Salk.  49O. — Two  jullices  of  o/.  AlhatCs  made  an  crt 

^^dTJ*'        '^'^^^  whereas  they  were  credibly  informed,  thai* 

^iVjlf^i*'  dover  was  the  place  of  /f.'s  laft  legal  fcttlcmcnl,te 

mud  he  to  the  where  adjudged  to  be  fo ;  from  this  order  theft  ms 

next  feflionfor  appeal  to  the  quarter  feffions  of  St,  Alhafi%^  where  hi 

tU twuaj.wA    confirmed, — Both  were  now  quafhed  ;  tlie  firil,  hea 

fill.    '^^*'   there  was  no  adjudication  of  tlie  place  of  his  laJi 

fettlementi  and  the  fecond,  becaufe  the  appeal  oa^ 

have  been  to  tlie  feflion^  of  the  county,  not  of  the: 

poration  -,  and  as  it  was,  it  was  coram  n»n  juSu, 

Th€  luxt  fijiomi '    806.  Rex  V,  Monks  Rifiorougbj   Hilary  Term^  Mi 

flxalibethac      j^55.— The  fcffions  was  held  on  the  5th  OHwfi 

which  is  held,   ^^  adjourned  to  the  19th;    on  the  intcrmediaRi 

"^^^J^tw    ^^y  of  OHoker  an  order  of  removal  was  made:  5 

«herwifc,  after  was   made  to  the  adjourned   fcffions.      Qpeftiofl  1 

aui  order  of  re-  Whether  this  was  the  next  feflions  within  the  aft  :-^l 

aioyai  is  feived.  tvHOLE  CouRT  agreed,  that  if  an  order  is  madebe 

not  fervcd  till  after  a  feffions,  the  feffions  next 

fervice  of  the  order  is  the  next  feffions  within  d 

Parker,  Chief  Jujike^  faid,  he  took  this  to 

enough,  and  that  he  could  not  diilinguifh  it/roi 

fon's  taking  tire  oaths  the  fame  Term  on  which 

a  place ;   which  had  been  allowed  by  Chief  J 

Holt. — Eyre,  Juftkc^  differed,  and  adjourned. 

"the  appeal  807.  MUhrook  v.  St,  yohris  Southampton^ 

a(5ainft  anorf'cr  ,    q^^   ,    Sett,  tsf  Rem.  66.— A  pcrfon  is  rcmovd 

tTZ^^"!!^   Ji^'^^^ro^k  to  St.  JobN\  by  an  order  bearing  date  22 

JfJitniiSizT  the  of  Fchruaiy^  and  they  appeal  the  Tiinity  Icffions- 

orda  is  ftrvcd,  Mr.  Cross  moved  to  qiiafh  the  order,  thereappof 

be  an  intervening  feilions,  and  fo  not  wiihifl  ii« 

parliament.— Parksr  and  Cuilia.     You 


was 
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thia  objeftion  now  it  is  matter  of  faft,  and  perhaps  the  Milhook  *, 
order  was  not  ferved  till  after  the  feffions  :  you-  (hould    St.  John'* 
have  made  this  objcftion  then  ;  it  is  too  late  to  make  it  Sovtkamf. 
now.— 'Not  quafticd*  '**'* 

808.  Rex  V.  HinderclaVe^  Finer  Abr,  356. — An  order  An  order  o£ 
made  at  the  general  quarter- feffions  held  by  adjournmeilt  feffionsmadeoa 
was  qua(hed,  becaiife  it  did  not  appear  that  this  was  the  '^pP"*  """^ 
next  general  quarter-fcffions ;    for  it  mi|ht  be  that  the  ^*^^y ||^*;*  ]^ 
feffions  was  begun,  and  continued  by  adjournment,  be*  \aitiu»tJ^ 
fore  the  order  was  made.  <^^-  /#«»i* 

809.  Rexv.  Norton^  Ea/ter  Term^   2.  Geo.  2.  2  j  5/rtf.  The  appeal  «• 
ft3i.--MR.  Abney  excepted  to  an  order  of  feffions  fcnrgainftanoitlef 
difcharging  an   order  of  removal,  bccaufe  the  juft ices  ^'J^^^^*''""* 
order  was  dated  the  21ft  of  June,  and  the  feffions  order  fefnons  afiw'* 
Was  not  till  Michaeimas  feffions  following,  fo  that  Mid*-  the  party  ap- 

,  furnmer  feffions  intervened.     To  this  it  was  anfwered,  peaiingUag. 
that  by  the  exprefs  words  of  the  ftatute  the  appeal  is  to  K"^«^» 
be  the  next  feffions  after  tlie  parties  find  themlelves  ag- 
grieved, which  is  not  till  the  removal:    and  for  augbt 
appears,  Michaelmas  feffions  might  be  the  next  feffions 
after  the  grievance.    And  fo  it  was  held  in  the  cafe  of 
the  parilhes  of  Miibr$ok  and  ^t.  John^s  Southampton  fa),  {h)  Ante,  paft 
— *To  this  tlie  Court  agreed,  and  ihe  feffions-order  was  ^34-  P>«  *o7» 
affirmed. 


810.  Rex  Vv  ffyi  Torrington^  Trinity  Terin^   22»  &  2^.  Theappeala- 
Geo.  2.  Burr.  S.  C.  293.— Mr.  WitifOT  moved  to  quaUi  5**"^  *"°"*^ 
an  order  of  feffions  quafhing  an  order  of  two  juftices  ^J^je^o  ult 
for  removing  7o;??if  ff^eji  ^nd  Anne  his  wife  from  f^^^  ntxt  fuartw* 
Torrin^ton  to  North  Thorejhy  (both  in  Lincoln/hire).    Thefijiens. 
tecorcf  fays,*-**' Be  it   remembered,   that  the  general 
••  quarter-feffions  of  the  peace  of  our  fovereign  lord  the 
**  king  was  held  by  proclamation  at  Kirton^  in  and  for, 
*•  &c.  on  Monday  the  9th  of  January^  Sec. ;   and  from 
•*  thence  adjourned   to   Caijicr  in  the   faid  parts  and 
**  county,  to  Wedncfday  the  7th,  &c.  j   where  there  was 
then  no  feffions  held,  pgrfuant  to  the  faiJ  adjourn- 
ment.    And  that  at  the  general  quarter- fo/lions  of  the 
peace  of  our  faid  lord  the  king  held  at  Horncafile^  in 
and  for,  8cq.  on,  &cc.  before,  &c.  appeal  to  this  court, 
&<i:'* — First  Objection.   The  feffions  at  Horncaftle 
could  not  take  it  up  at  all,  for  want  of  jurifdiftion, 
being  held  without  adjournment ;   Rex  v.  the  Inhabitants 
of  Polfted(b).     Second  Objection.  The  appeal  is  not 
made  to   the  next   quarter-feffions.  —  Mr.  H«witt,  (f^  ^^P*  f*'* 
comro.      First,   The  iirft   feffions  holdcn   at  Kirton^^"^'^^^^^' 

H  b  h  2  was 
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Rkx  «•     was  adjourned  to  Caifter  ;  but  none  was  there  holdiiti 
West  Toe-   Xhcn  a  fcffions  was  held  at  Homcaftle ;   at  which  hit 
AiwcTON.    fcflions  this  order  was  made.     But  it  docs  not  appear 
that  either  the  lirft  at  Kirton^   or  the  fecond  at  Cwfier, 
was  well  holden.    For  it  does  not  appear  before  >K'hat 
juftices  that  at  Erton  was  holden.      So  that  the  iaft 
inight  be  an  original  feilions»  in  point  of  law ;  the  tw» 
former  being  null.     Therefore  the  cafe  cited  (which  I 
agree  to)  does  not  come  up  to  this  cafe  now  before  the 
Court.     Secondly,   The  fame  anfwer  «ferves  equiilj 
to  this  ObjeAion :  vi%.  That  if  the  iirft  fcflions  at£r/M 
was  not  good,  and  i)one  was  holden  at  Cai/ur;  thea 
this  at  Hortuajtle  on  Friday  13th  January  was  the  next 
quarter^feflions. — Mr*  Wilmot  in  reply.      The  ad  of 

^6.  £/fz.  3.  c.  12.  exprefsly  direds  four  fcffions  only  to 
e  holden  in  a  year ;  viz*  witliin  the  utas  of  the  Efi^ 
nyi  within  the  fecond  week  of  Leut ;  between  PenUc^ 
and  St,  John  the  Baptlfii  and  within  eight  days  of 
St.  MlcbaeL    The  12.  K,  2.  c  10.  direds  one  in  each 

? quarter  of  the  year,  at  leaft.  Then  2.  Hen.  5.  fiat.  i.  c.4. 
pecifies  the  times  of  holding  them ;  which  are,  in  the 
tirft  week  after  Michaelmas^  in  the  firft  week  after  Efl- 
pbany^  the  firft  week  after  the  claufe  of  Eetfter^  and  in  the 
iirft  week  after  the  translation  of  St.  Thomas  the  Mm- 
tyr  ;  and  more  often,  if  need  be.  This  appears  to  be  a 
general  quarter  fcflions  holden  at  Klrtan ;  ana  an  adjourn* 
ment  from  Kirt^n  to  Caifter  (where  none  was  holden] ; 
and  the  third,  at  Homcaftle^  mentions  no  adjoumineat 
from  any  former  fcflions.— Lo&jd  Chief  Justice  Lk 
aflced  Mr.  Hewitt,  if  he  had  any  cafe  to  fhew  that  it 
was  neceflary,  in  ;l  feflions  only  for  the  purpofc  of  ad- 
journment, to  name  the  juftices  before  whom  it  ws 
holden.  To  be  fure,  if  the  firft  feflions  was  well  holden; 
tlie  feflions  was  completed,  if  there  was  no  adjoumment 
of  it  from  thence  to  Homcaftle :  and  the  caie  of  P^fd 
IS  in  point. — The  rule  to  quaih  the  order  of  (effions  and 
confirm  the  original  order,  was  ordered  to  be  ixiadeab- 
folute,  unlcfs  caufe  be  fhewn  to-morrow.  And  no  onff 
was  then  Ihewn. 

An  appeal  from      811.  Rex  v.  Eaft  Donyland^  Trinity  Term^  %.Ge6»y 
an  order  of  bo- J5«^r.  S,  c.  592. — Two  jufticcs  of  the  pcacc  for  tt 
"""a V^"'^'^?*    borough  of  Colchefter  made  an  order  to  remove  thrccpaa- 
fcffiont.  P?"^  ^*^°?  St.  Giles's  in  Colche/ler  to  Eaft  Donyland\nMn> 
'  The  parifli  of  Eaji  Vonylan/ipfcsil  to  the  quarter  feffions 
of  the  borough  o(  Colchefter^  and  they  confirm  the  order, 
and  ftate  a  fpecial  cafe.— -Dunking,  Solicitor  Gtnerd^ 
made  an  objection  ^Yitll  refpeft  to  the  jurii<Ii<3ion  of  tbc 

ffffipnisr 
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feffionsy  for  that  the  appeal  ought  to  have  been  to  the      ^tnt/i 

quartcr-feifions  of  the  county^  and  npt  of  thi"  "borough  i  ^ait  Dowr- 

and  he  ftaled  the  ftatute  8,  &  9.  ff^li.  3.  c.  30.  f.  6.  [a) 

and  cited  the  cafe  of  Rex  v.  Malden{b). — SiR  Fletcher  ^^^  Ant»^  p^« 

Norton,  contra^  faid,  that  it  fhould  have  been  ftated  773.  pi.  710. 

**'  that  Colchefter  is  one  of  thofe  confined  limited  jurif- 

**  diftions  that  have  a  quarter*fef&ons  of  their  own, 

^V  though  it  is  not  a  county/'     But  at  prefent,  it  it 

im})erfeAlv  ftated }    and  therefore  it  Ihould  go  dOwn 

again,  to  oe  more  completely  ftated.    But  they  urged, 

that  the  parifli  of  &u  Giles  are  concluded  from  making 

this  objedion,  by  their  having  at  this  borough  quarter^ 

feiiionS)  and  upon  this  appeal,  entered  into  the  queftion 

upon  the  merits,  and  afiually  fettled  a  cafe  there,  for  the 

opinion  of  this  Court.    The  original  order  therefore  is 

not  conclufive  as  an  order  unappealed  from ;   for  the 

parties  have,  all  along,  been  going  upon  another  ground, 

and  have  agreed  to  a  cafe  to  be  ftated  s   out  of  which 

cafe  the  Court  cannot  go.    Befides,  the  appeal  is  eiveiv 

to  the  quarter- fefSons  of  counties^  ridings,  and  divinons* 

Now   this  may  be  a  diviiion.      There  are  divifions 

^hich  are  neither  counties  nor  ridings ;  and  the  Court 

cannot  intend  "  that  tliis  corporation  of  Cokbcfler  is  not 

•*  a  divifion,"  when  it  does  not  appear  upon  the  face  of 

the  order  *'  that  it  is  not  fo."     Therefore  tliey  infifted 

that  the  order  of  confirmation  is  made  by  a  proper  jurif-* 

didion.     At  leaft  the  obje£tion  ought  to  have  been  madv 

below ;   and  then  there  would  have  been  time  to  appeal 

to  the  quarter- feffions  of  the  county:  but  that  time  is 

now  elapfed  ;    and  therefore  the  ofaijedion  comes  too 

late,  even  if  jt  has  any  weight  in  it.    If  they  have  been 

ufed  to  hear  thcfe  appeals,  it  is  an  argument  of  their 

having  jurifdiftion  to  do  fo. — The  Court  agreed,  that 

tlie  borough-feflions  had  no  jurifdiftion  to  make  this 

erder  of  confirniation  ;    and  therefore  theif  opinion  and 

their  order  are  both  nugatory  :  the  appeal  ought  to  have 

been  to  the  quarter-feflions  of  the  county.     As  no  fuch 

appeal  has  ever  been  made,  the  original  order  ftands^ 

The  rule  to  Ihew  caufe  why  it  fhoujd  not  be  quaftied, 

mull  therefore  be  difcharged. 

■ 

(Jt!)  The  fame  point    in  Rex  v.  not  to  their  own  feffions  :  for  thm 

MaMen  in  Eifex,  Mich.  Term,  it,  there wooM  be  an  appeal  ab  eoJtm 

Ann.    By    Parkck,  Chiff  Jvftitf^  4i<^  <jiWn« ;  there  being,  may  be,  the 

Where  tbeie  is  a  towm-ctrforats  that  fame  ju()  cet  fitting  who  made  the 

lias  fcflions  of.  its  own,  and  the  jaf-  order.  Cafes  of  Sett,  page  6.  pi.  icl 

\\ce%  of  that  town  make  an  order  See  alfo  the  3d  vol.  of  Mr,  Doug* 

.Thee,  if  the  par'iet  will  appeal,  they  las*t  HiOory  of  Controverted  £)ec» 

piu!t  appeal  to  the  cwnty  /affiant,  and  tioni,  m,  \j^t» 

H  h  h  3  812.  H^x 
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Thetimeof  tp.      8l2.  Rix  v.JufticiS  tflVilU^  Trinity  Tnm,  li.  C/T9u  3. 
p«aiuiK  tgainft  ^^5. — Mr. MoRHis  iDovcd  for  a  piarulamui  to  be  dircQtd 
•"^^^^J^^*^^,  to  the  jufticcs,  to  receive  and  hear  an  appeal  to  quafh 
]|!<ud  upon  the  an  order  of  removal. — Mr-  Serjeant  Bukland  and 
particular  dr.    Mx..  WlDMORE^  fgaiuft  tlie  mdncLjmus^  iniifted^  tliat 
curoftances  of  ^g  the  order  was  made  four  days  before  the  feffions>  aud 
^hat^'lb^*^^*^^  feflions  lafted   thn^  days  more,   die  parties   wcje 
confldered  the    bound  to  bave  appealed  at  the  ipffioas  next  following 
iKxt  feffions.     the  order  of  removal ;    efpecially  as  the  two  contendiz^g 
parties  were  not  more  than  ten  miles  from  each  others 
and  the  place  of  the  ieffions   not  above   eight  miles 
diftant  from    the   party   compiainiag*    that    at    leaft 
they  ought  to  have  entered  their  appeal*  and  adjoamcd 
it,  agreeable  to  the  mode  prefcribed  by  13.  &  14.  Cor.  2. 
They  admitted  that  cafes  may  be  put  where  the  feflions 
were  at  liberty  to  receive  and  hear  the  appeali  after  the 
feilions  next  enfuing  the  order  of  removal ;  but  tliat  here 
the  parifh- officers  have  been  guilty  of  laches  and  negle£i, 
gnd  therefore  ouglu  not  to  be  favoured  or  affiftcd.  — Mr. 
Morris  on  the  other  lide  infifted,  that  the  prefcnt  was  as 
favourable  as  any  cafe  could  be  for  the  ailiflance  of  the 
Court;    for  there  was  great  reafon  to  believe  that  the 
parties  removing  had  enfnared  or  compelled  the  pauper 
to  marry  a  woman  whilft  he  was  underage:  that  he 
obtained  a  licence,  and  was,  as  he  fuppofcd, prevailed  upon 
to  do  fo,  when   he  was   not  of  age :    that  his  father 
4^vorc  he  was  under  age,  which  ftrengtlicned  this  fuf- 
picioh :    that  here  was  not  a  rcafonable  time  for  the 
parties  to  inquire  into  the  fafts,  in  order  to  judge  of  the 
propriety  of  appealing :    that  th^  aft  of  the  pariih  is 
nicreiy  dircftory,  and  the  feffions  were  not  bound  to 
rcfufe  an  appeal,  becaufe  not  made  at  the  feflions  im- 
mediately roi lowing  the  order  of  removal :    that  the 
Court  will  alu  ays  iniend  the  appeal  to  be  in  time  (if  pof- 
fibk)>  as  appears  by  Stade  and  North  Brodly  in  Strange  ;  at 
Icafl  they  will  never  aflTiA  in  prefuming  tiic  limiution 
mentioned  by  the  aft  to  be  incurred, where  they  can  help 
it. — Lord  Mansfield.     The  fingie  queftion  is,  Whc- 
tiicr  the  felSons  have  done  wrong  in  admitting  thccxcufe 
offered,  for  not  appealing  at  the  next  feflions,  after  the  or- 
der of  removal?  tor  all  the  fafts  of  imputation  thrown 
ont  againft  the  removing  parties  are  out  of  the  cafe. 
W  hethcr  there  is  fuf&cient  time  for  not  appealing,  muft 
depend  upon  the  fafts  of  every  cafe.    Here  the  two  con- 
tending parifhes,  and  the  place  where  the  feflions  were 
held,  were  within  ten  miles  or  thereabouts.    It  is  faid,  the 

f)arifh  wanted  to  know  if  the  wife  of  the  pauper  was 
cttlcd  with  him,  which  depended  upon  the  age  of  him; 

a  fi^ 
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a  faft  they  might  have  known  in  lefs  than  half  an  hour.      Rex  •. 
Befides^  what  is  the  cafe  they  defire  to  be  let  in  to  prove  ?  Jw'ticm  09 
Not  a  favourable  one,  but  the  reverfe.    It  is,  that  the  fa-      Witw, 
ther  may  be  at  liberty  to  fwear  againft  the  fon,  and  prove 
him  perjured,  which  I  would  never  fufFcr  to  be  done. 
Here    the    parifli-officers   were  very  negligent.  —  The 
Court  were  unanimous  for  difcharging  the  rule  for  the 
mandamus. — Rule  difchargedi 

813.    Rex  V.  Jufllces  of  DevQn/hire^   Trinity  Term ^    17.  Thctimellmi- 
G^o.  3.  Cald.  2 2. — A  mandamus  was  moved  for  to  be  di-f^**^***"*??^* 
refted  to  tlic  juftices  of  the  county  of  Devon^  to  hear  an  o"5^^**"'**" 
appeal  to  an  order  of  removal  from  TVitheridge  to  Pud-  moy^l  is  not 
dlngton.      It  appeared  upon  the  afiid^i ts,  that  the  order  of  fufpendedby  the 
removal  was  dated  O^ober  21 9   1776:    in  November  the «"»"«»"  *»*»"« 

Eauper  was  removed.     Some  time  afterwards  it  was  agreed  ^^'^^}^ 
ctween  the  two  parifhes,  that  the  queftion  fhould  be**^  «ratian. 
decided  by  the  opinion  of  Heath,  Serjeant ;   provided  ^***?  ^*^  ^' 
fuch  opinion  were  given  on  or  before  the  14th  of  Janu-}^^^^^^^!' 

t        r  i-r  !••  1  IT  ''1/-    inampton,  ante, 

aryy   the  feffions  begmning  on  the  15th.     It  was  alfo  p.gj^.  pi.Sjj. 
agreed,  that  no  other  inftruciions  (hould  be  given  to  the 
couiifel  than  the  examination  of  the  pauper.     On  the 
10th  of  January  the  opinion  was  given.     Same  day  the' 
officers  of  lyitheridge  told  the  officers  of  Puddington  that 
the  opinion  was  not  decifive.     At  the  Eafler-fejions  fol- 
lowing, the  parifh  of  Puddington  appealed;   but  the  juf- 
tices    refufcd  to  enter  into  it,   as  not  being  in    time. 
— BuLLER  early  in   the  Term   moved   for  the    man^ 
^  damuSy  on  the  ground,  that  under  the  agreement  the 
opinion  in  favour  of  the  parifh  of  Puddington  was  con- 
clufive  ;    and  that  the  parifli  of  Puddington  had  appealed 
in  confcquence  of  objeftions  raifed  to  this  deciiion  fuh- 
fequait  to  the  Epiphany-feJJions ;    and   therefore  tliat  the 
ilatutable  limitation  of  appeal  to  the  next  fejjions  ought, 
during  the  time  the  parties  were  under  terms  of  com- 
-promife,   to   be  fufpended.      Fanshawe  and  Milles 
now,  on  the  lafl  day  of  the  Term,  (hewed  caufe;  and 
having  fully  fitisfied  the  Court  upon  the  faft  of  the 
appeal  having  been  prevented  in  confequence  of  the  ob- 
ie  ft  ion  not  having  been  raifed  previous  to  the  Epiphany 
f''£iouK\ — Lord  Mansfield  faid,That  as  both  parties  had 
agreed  that  this  queftion  fhould  be  fubmitted  to  counfel, 
and  that  his  opinion  fhould  conclude,  though  the  Court 
docs  not  quite  agree  with  the  counfcl  in  point  of  law, 
they  would   not,  had  the  opinion  been  pofitivc,  have 
grantct)  the  mamlamus. 

.    "      H  h  Ji  4  814.  Rex 
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If,  from  the  814.  Rex  V.  Jujiices  of  Eaft  Sieving  Yort/hlrcy  Eafttr 

dirtanyebcr..  Terniy  19.  Geo,  3.  DougL  192.— Mandamus  to  receive 
'^"'jV^'j^Pf*'*'^  an  appeal.  Tlic  order  of  removal  had  been  made  by  the 
MupeMu!  bcen^^^  jufticcs  OH  the  22d  of  September^  but  the  pauper  was 
removed,  and  '^^ot  removed  till  the  5th  of  OHo^er,  Hull  (the  place  to 
the  place  where  \yhich  the  pauper  had  been  removed  from  IVhithy)  is 
the  ftffions  are  fjxty  miles  from  Northallerton^  where  the  feflions  bqgan 
iTt^limr^'*  on  the  6th  of  O^iober.  At  that  fcffions  no  appeal  w« 
lodjte  an  appeal  entered,  and  .at  the  Epiphany  feffions  following  (which 
at  the  fcflions  began  on  the  12th  oiy  muary)  theparifh  charged  having 
held  immediate*  offered  an  appeal,  thcjuftice»  refufeiid  to  hear  it,  thinking 
ly  fubfequeni  to  themfelvcs  bound  by  the  words  of  the  ftatutc  of  12.  &  14. 

theremovalftne  /-.  ru-ir  ^i_^  r  •» 

nextfcmont  ^^^*  ^*  ^*  ^^'  *'  ^'  whicu  lays,  that  perlons  aggncvcd 
enfu T.j?  are  to  may  appeal  to  the  juftices  of  peace  **  at  the  next  quarter- 
be  con  fidercd  a«  *»  icllions.*' — The  Court  faid,  that  by  **  next  fcffioni' 
tin  fuxt[(fi^ni  j  ^^^  ftatute  of  Car.  2.  muft  havc  meant  the  next 
and  rhc  jofi.ccs    ^^^ ,^.  fef^j^ns ;   and  that,   here,   it  was  impoffiblc  for 

a' e  bound  to      ru/  '        1     •  ,     •  •  1       'j^.  ,     » 

receive  thj  ap-  *"C  appellants  to  lodge  yieir  appeal  at  the  Michaelmas 

peal  at  fuch        fcf&QnS. 
reflfions. 

If  in  ortltr  of  S15.  Rex  V.  Jufilces  of  HerefordJhWey  ATich*  Term^ 
rtm;>val  beexe-  30.  Geo.  3.  3.   Term  Rep,  504.  — A  rule  had  been  ob- 

€uted  i^  \\9  taincd  on  the  defendants  to  fliew  caufe  why  a  mandamus 

A.1r*«.  ^^V  *  fliould  not  iffue,  commanding  them  lo  receive  an  appeal 

parim  twenty  agamu  an  order  of  removal.     1  he  order  was  made  on 

miles  diftant  Friday  the   1 8th  of  April '^    on  the  19th  the  pauper  was 

iromihe place  removed;    and  on  the  Tuefday  following,  the  22d,  the 

where  tiw  Eajier  IcfTions  were  held  at  Hereford,  twenty  miles diftaiit 

fcmoni  are  r  "^        %  •  i^     ^  i-ii  j^ 

hoidcn,anJ  "om  tlic  pari  111  to  which  the  party  was  removed  ;  at 
there  is  no  ap.  which  fe/Iions  it  is  the  praflice  not  to  receive  any  appeal 
peal  to  thofc  after  the  Tuefday  morning.  The  parifh  not  having  ap- 
'■*^^' '"'''•'^'i"^- pealed  at  thofe'^£<///^A-  fefEons,  the  juftices  at  tht  Mid- 
bound^o^re-  f^^^^^'  feffions  refufed  to  receive  the  appeal,  becaufcnot 
ccivc  an  appeal  made  at  the  next  quarter  feffions,  according  to  the 
atthcnex:  13.  &  14.  Car,  2.  c.  12.  f,  2»  The  foundation  of  rfiiii 
ftiliojis.  application   was,   that  as   the  officers  of  the  parilh  to 

which  the  pauper  was  remove^,  had  not  fufficient  time 
to  convene  a  meeting  of  ihe  inhabitants,  in  order  to  take 
their  opinion  upon  the  fubjeft,  whether  there  were  any 
grounds  for  the  appeal,  the  Midfummer  fellions  were  die 
next  pojjiule  fciiions. — Caldecott  now  fliewcd  caufc. 
— liowER,  in  fupport  of  it.— Lord  Kenyon,  Chief 
Juftice.  Tl^e  words  of  the  aft  of  parliament  arc  very' 
llrong  ;  and.  they  require  the  appeal  to  be  made  at  the 
fc/Tions  next  after  the  grievance.  Where  indeed  an  order 
of  removal  has  been  made  fomc  time  before,  and  only 
executed  a  very  Ihort  time  before,  th?  fcffions,  fo  that 
tiiC:e  vvas  no  poffibility  of  appealing  to   (liole  feffions. 

'  this 
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this  Court  has  interfered  hy  gnntinc  k  manJamt/t  to  .-  Rtjc^r* 
compel  the  juftices  at  the  following  ^i&ons  to  receive Jv^Tiett  or' 
the  appeal,  becaufe  the  words  ^*  next  feffions"  paean  K«»tFo»». 
**  the  next  pi>J^i>U  feffion^  '*  {a).    Put  this  is  a  very  difr      *""•• 
fercnt  cafe ;  tor  there  were  two  intervening  days  after  («}  ftcx  v. 
the  execution  of  the  order  and  before  the  Etififr  teffionsi  The  juftices «( 
and  if  there  was  not  fufficient  time  before  thofe  fi^on^  VoHUhire^ 
to  give  reafonable  ndtice  of  appeti9  the  appeal  might  have  "J'J  •***  ^^» 
been  then  entered  and  adjoumed^  according  to  the  ftatiite  ^  ^ 
g.Gco.  u  cj.  f.8. — ^The  THREE  otmpl  J u AC Es  con- 
curring, rule  difcbarged^ 


IV.    0/  adjournmeni. 

816.  Rex  V.  Ktm^s  Langlejy  Trinity  Term^  11.  Will.  3*  Tbe  qo«ifr.. 
Ld.  Raym.  481. — ^Mr.  Serjeant  Wright  took  cx-^«®«*»""y 
ceptions  to  an  order  made  at  the  general  quarter- feffions  J^J°"™  *!** 
of  the  jufticc^  pf  the  peace,  upon  an  appeal  to  them  made  app«»i  fromen 
from  an  order  made  by  two  juftices  for  removal  of  a  poor  order  of  re. 
perfon  to  the  laft  place  of  his  fettlement ;  and  the  ex-  mo^^. 
ception  was,  That  the  appeal  was  lodged  at  the  next  s.cs^ik.  605. 
quarter-fellions,  and  it  appears  upon  the  face  of  the  order  s*^*  >2.  Mod. 
that  it  was  not  tlien  determined,  but  it  was  adjourned  ^^' 
over  for  farther  confidcration. — And  it  was  held  by  the  ^^^l^L^^ 
WHPLE  CpuRT,  that  they  might  well  adjourn  an  appeal  588.  * 

upon  debate  for  farther  confidcration. 

817.  Rex  V.  Grincej    Trinity  Term^  4.  Geo,  J.  MSS. —  Thcfcffions 
The  adjournment  of  a  fcflions  is  not  to  be  to  a  time  be-  ?*""**  ^  *^' 
yond  that  fixed  by  2.  Hen,  5.  c.  4,  for  the  holding  ano-^jj"™^^* 
ther  original  feffions.  Honed  in  the* 

s.  Hem.  5.  c.  4* 

'8 1 8.  Rex  V.  St.  Aficbael  Ipfwich^  Eafter  Term^  2.  Geo.  2.  The  refliont,  tn 
Stra.  831. — An  exception  was  taken  to  the  order  of  fef-  >n^«ns«n<»^« 
fions,  that  it  is  faid  to  be  made  at  a  feffions  held  by  ad-  '^^^^^^' 
journment  fuch  a  day,  and  does  not  ihew  that  the  fef-  mudft/^whea 
iions  commenced  witnin  the  time  prefcribed  by  the  a£t :  the  feffiont 
it  fhould  have  been  ad  fejjionem  inchoatam  fuch  a  day,  and  commeDced, 
held  by  adjournment  aften — And  for  this  fault  the  order 
of  feffions  was  qualhed. 

819.  Rex  V.  Harrowby^  Eafter  Term^  10.  Geo.  2.  Burr.  An  order  npade 
f .  C.  102.— Two  juftices  made  an  order,  on  the  13th  of^^^^^^ 

fliew  when  tlie  original  ieflions  ogountoc^. 

January 
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Rrx  w.       January  1736,  for  die  removal  of  Tiomas  Elfis  and  Eleantr       j 
Bamowby.   j^j^  ^j^  j^Q^  AncajUr  to  Harrowby.     Upon  appeal  to  an 
adjourned  ieflions  bolden  upon  the  4th  of  May  following, 
tbis  adjourned  fcffions  confirmed  the  order  of  two  juT- 
tices ;  but.  it  did  not  appear  when  the  original  feilions 
were  firfl  holden.     Intermediately,  viz.  on  the  20th  of 
^r/7,  fwojuflices  (one  of  whom  was  the  fame  perfon 
that  made  it)  called  in  the  firft  order,  and  made  another, 
by  which  latter  order  they  removed  the  paupers  from 
jincafler  to  Rawjby  Isfortk.    Upon  an  appeal  from  tliis 
latter  order,  the  fefTions  adjourned  all  the  proceedings  to 
the  next  following  feffions.—- The  Court  were  clear, 
that  the  fecond  order  made  by  the  two  juftices  was  irre- 
gular, as  being  made  pending  the  firft,  and  before  any 
appeal,  and  without  inewing  any  fubfequent  fettlement 
to  have  been  gained  ;  and  all  that  was  done  upon  that 
fecond  order  of  the  two  jufticet  is  therefore  out  of  the 
cafe*    But  the  firft  order  of  two  juftices  has  no  objefiion 
at  all  made  to  it ;  and  therefore,  though  the  confirmation 
(m)  VtJtmtt  ^^^^  ^^  fcflions  be  invalid,  hecaiife  it  does  not  appear  (a) 
P»r  S41.  pi.  *  when  the  original  feffions  were  holden,  yet  the  firft  order 
«i9.  itfclf  miril  be  confirqpcd: 

An  orrfcr  made      ^20.    Rex   V,  Hefi^tiJlaU^    Trinity  Term^     lO.  Ged.  2. 

siaoMOoyrncd  Burr,  S,  C.  88, — Two  jufticcs  remove  Daniel  HeUiwtU 

Ieflions  mvrt     from  Hepto^Jlall  to  Errcnden  ;  and  the  feffions,  on  appeal, 

^'^•'^iTm***  difcliarge  the  order.     It  was  objefted,  that  in  the  caption 

wetehoidcn!*"*  of  the* order  the  feffions  arc  faid  to  be  holdetv  on  fuch  a 

day  by  adjournment'^  but  it  does  not  appear  when  the  ori^ 

ginai feffions "wcrt'holdcn. — Per  Curiam,  This  isz/atiil 

exception.     The  order  muft  be  ^uaftied. 

|r  tlw  feffions        821.    Rex  V,  Hedingham   Sille^    Trinity  Termy    10.  & 

frfm: »  cafc  jo    II.  Geo.  2.    Burr.  S.  C.  II 2.-^Two  jufticcs  remove  /f//- 

tbr  Jlftrcft,  they  /^Qm  Clarke  from  Finchin^ficld  to  Hedingham  ;  and,  on  ap* 

rattiX  fVats  a      p^^j^  ^j^^  or^cr  was  qualhed.     It  appeared  on  thefc  or- 

mau  oMh«"*'  dcfs,  With  othcrs  made  between  the  fame  parishes,  that 

leiSoDs.  An  order  had  been  made  at  feffions  referring  the  qucflion 

in  this  cafe  to  the  determination  of  the  Judge  of  affize, 

but  without  ^ny  particular  conlinucnce  of  the  appeal  being 

cntc|^.— Baldwin  objefted,  that  the  third  of  the  bc- 

fore-n[ientioned  orders  not  having  continued  the^  appeal 

by  a  proper  adjournment,  but  only  referring  it  to  the 

Judge  of  affize,  without  referving  the  determination  to 

themfelves  after  they  fliould  know  his  opinion,  this  was 

a  difcontinuance  of  the  appeal,  and  the  feffions  could  not 

take  the  matter  up  again  ;  and  confcqucntly  the  fourth 

prder  (which  difcharged  the  original  order)  was  a  bad 
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ene.    And  Serjeant  Price,  who  was  on  the  other  Me     Rbx  v. 
(for  Finchlngficld)^  di(}  not  pretend  to  fupport  it. — Lee,  Hi»iko4am 
Lord  Chief  jujliccy  The  former  is  only  a  conditional  re-     Siin. 
fcrence  to  the  Judge  of  affize,  without  any  continuance 
or  adjournment :  the  latter,  therefore,  cannot  be  valid. 

822,  Rex  V.  Siansfieldf   Eafler  Ternif    1 6  Geo,  2.  Burr.  The  t^motn 
S.  C.  205. — Two  juftices,  by  an  order  datfd  12.  jipril^^y  a<*joara 
1742,  remove  Jonathan  Barratt  from  the  townlhip  of*^.*''^^^/'* 
$tansfield  in  the  parifti  of  Hettonftall  to  the  townlhip  of  ^j^" 
Spotland  in  Rochdale.     The  Pontefra^  feifions,  held  27th 
Jlp/tl^  15-  Geo,  2.  upon  an  appeal  by  Spotland^  order  the 
faid  appeal  to  be  refpited  to  the  next  general  quarter- fcf< 
fions  of  the  peace  to  be  hoI4en  by  adjournment  at  Brad-- 
ford  in  and  for  the  faid  riding ;  and  that  the  church- 
wardens and  ovcrfeers  of  the  poor  of  Stansfield  aforefaid 
flo,  on  notice  of  this  order,  pay  or  caufe  to  be  paid  to 
the  churchwardens  and  ovcrfeers  of  the  poor  of  Spotland 
aforefaid  the  fum  of  four  guineas  for  cofts  of  the  faid 
appeal.     And  at  the  general  quartcr-feflions  of  the  peaco 
of  the  lord  the  king  holden  at  Stiptonj  in  and  for  the  faid 
riding,  on  Tuefday  the  13th  day  oijuly^  16.  Geo,  2.  be- 
fore, &cc.  that  fame  feflions  of  the  peace  was  adjourned^ 
by  the  ju  dices  laft  n^med  and  others  their  fellows  as  afore-> 
faid,  \jt\t\l  Thurfday  the  15th  day  of  the  faid  month  of 
July  in  the  year  aforefaid,  at  ten  of  the  clock  in  the  fore- 
noon of  the  fame  day,  to  be  holden  at  Bradford^  in  anc| 
for  the  riding  aforefaid,  to  do  further  as  tlie  court  there 
fhall  confider,  &c.     And  on  the  faid  Thurfday  the  15th 
^ay  of  July  aforefaid  the  fame  general  quarter- fefEons  of 
^he  peace  was  holden  by  the  adjournment  aforefaid  at 
Bradford  aforefaid,  in  and  for  the  faid  riding,  before,  &c. 
At  which  faid  general  quarter-feffions  of  the  peace  con- 
tinued and  holden  by  the  juflicc^  laft  named  at  Bradford 
aforefaid,  in  and  for  the  faid  riding,  on  the  faid  Thurfday 
the  15th  day  of  July  aforefaid,  in  the  year  aforefaid,  be- 
fore the  jufticcs  laft  named  as  aforefaid,  it  was  ordered 
to  be  difcharged.--MR.  Fawkes  excepted,  First,  That 
the  appeal  being  given  to  the  next  quarter-feffions  (by 
13,  &  14.  Car.  2.  c.  12.  f.  2.)>  they  ought  to  have  en- 
tered into  the  merits  of  it  thcmfclyes,  and  had  no  power 
to  adjourn  it  at  all.      Secondly,  That  at  leaft  they 
fhould  have  adjourned  ^t  to  the  next  original  quarter-fef- 
lions,  but  certainly  could  not  adjourn  it  to  a  quarter- 
feffions  to  be  holden  by  adjournment, — Thirdly,  That 
<hey  had  no  power  to  give  cofts  of  the  appeal  without 
hearing  it :  the  cofts  of  aix  appeal  muft  depend  upon  tlic 
determination  ot  the  merits  otit. — Twfi  Court  thought 

the 
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Rtx  V.       ^^^  PonufraSl  order  well  enough  as  to  the  adjournincnt/ 
STA^$ri^.LD. — Dennison,  Jujlice,  faid.  The  places  of  holding  ad* 
journed  IcfBons  were  very  well  know*n  in  Tork/hlre* 

The  f.aioDi  823.  -R^.v  V.  Poljled^  Hilary  Term,  20.  Geo,  2.  2.  Srrtf, 

cannot  be  ad-  T263.^-Appeal  was  ttiadc  to  tlic  quartcr-feflions  in  Sw/- 
jcurncH  with-  folk  hcW  the  7th  oi  April  1 746  againft  an  order  of  rcmo- 

*"«^  w««ont  ^'^'-  ^^^  fcilions  was  adjourned  to  the  9th  ofy^nVat 
r»»  mu  Hc<  I .  if,r^^y^\jgf. ^  where  for  want  of  a  fufficient  number  of 
See  Rtx  V.  jufticcs  nothing  qou Id  be  done.  The  iitli  of  ^pril  i 
Y;.rpoic,  ame,  f^^^^^^^^  jg  ^^j^  ^^  Ipfwlch,,  and  adjourned  to  the  14th  at 

7r:6.  and  port.  Bivy^  whcrc  the  appeal  was  allowed.  It  was  moved  to 
l>.c6tt.pi.S44.  qualhthe  order  or  feflions,  as  made  without  jurifdiAioni 
the  feflions  ending  for  want  of  an  adjournment  at  1^^$^" 
bridge, — ^And  of  tliaf  opinion  was  the  Court  j  for  tlic 
words  in  1,  Hen,  5.  g.  4.  **  and  more  often  if  need  be," 
were  never  coniidered  as  giving  more  than  one  original 
feffions  in  a  quarter,  hut  only  impoweririg  adjournments. 
The  country  niuil  take  notice  of  adjournments,  but  are 
not  fuppofcd  to  expeft  a  new  feflions  till  the  ufual  time. 
— The  order  of  feifions  was  qua(hed. 

TTrf  j»«<}rMim-  824.   Rcx  c  Ifc/ln^t^tcrty  Hiliiry  Terfn^  23.G/0.  2.  MSS, 

m^nt  of  a  fcf-  ^-[f  rhcpc  arc  not  juflices  enough  to  hold  a  feflions,  there 

*.im  mutt  he  ^^Q^  enough  to  adjourn  it  leprally,  and  every  aAdoue 

li.nH:  number  J^^^r  fuch  ail  adjournment  is  void. 

«i  jalVicc)  as  ar^  ucccCrfry  to  hold  it. 

II  the-  joHiccs         825.   Bodmin  v.  Tf^arllrcn^  Mich.  Tcrm^  23.  Geo.  2.  MSS, 

m  fVhnun^  ars  — 0\\  appeal  to  tlie  feflions  fron*^  an  order  of  removal, 
et|ir:ujy  div.dtd,  thci"e  bcing  oiUy  two  jullices,  and  they  divided  in  opi- 

and  no  order  j^Jq,^^  j^q  order  was  made,  but  an  entry  by  die  clerk  of 

fciiiuns  ad-  ^^^^  pcacc  that  the  appeal  was  lodged,  and  nothing  done 

i  »tncd,  no  in  it.    One  of  the  parifhes  gave  frelh  notice  of  appeal  to 

cndcr  can  be  thc  ncxt  feflions,  when  the  jufl ices  proceeded  in  it,  and 

r*if ''7/''*''  ^r^^^^^^  ^^^  order.  — Per  Cur.  The  difficulty  arifcs 
M^^^  '  ii'om  the  penning  the  entry  by  the  cjerk  of  the  peace.  If 
they  were  divided  equally  in  opinion,  that  was  a  fufficient 
warrant  for  thc  cIcrK  of  the  peace  to  have  entered  an  ad- 
journment, and  it  was  his  duty  fo  to  h^vc  done.  .  If  tlic 
I  arties  will  not  confent  to  ouafh  both  orders,  we  will 
confider  whether  we  cannot  iend  it  down  to  have  the 
entry  of  the  firft  order  amended. — And  in  this  Ternii 
2^.  G,  2.  rule  was  made  abfolutc  for  quafhing,  becaufe 
K^aJc  without  adjournment :  but  no  opinion  given. 

826.  J^x 


AFP£AL   TO   TH£   SESSIONS.  84$ 

.   626,    Rex  V,   fuftices  of  fVeJimorclandy    Hilary  Term ^Thg  kmor.t 
1Z().  Geo.  2.  MSS. — Mr.  Norton  (hewed  caufe  againft  cannot  bcar« 
a  rule  obtained  by  Ma.  Gould,  for  a  mandamus  to  ^^^^  JJ^^^^J^^^* 
juflices  of  Wejimoreland  to  proceed  to  hear  and  determine  ^^\^^^  the  M- 
an  appeal  from  an  order  of  two  juilices  removing  a  pau-  fionsimKecn 
per  from  Abbey  Leonard  to  Crojhy  Raven/worth.     If  there  adjourned- 
IS  an  appeal  to  a  quarter-feilionS)  and  nothing  done  at 
that  feiiions,  1  apprehend  the  appeal  falls  to  the  ground, 
the  order  is  of  courfe  confirmed,  and  the  juitices  cannot 
at  a  future  feiiions  refume  it:  it  is  a  difcontinuance  of 
the  fuity  which  is  then  abfolutcly  at  an  end.     It  has  been 
formerly  doubted,  whether  the  juilices  could  adjourn  an 
appeal  at  all ;  nobodv  ever  dreamed  then  that  without  an 
adjournment  it  could  be  taken  up  at  a  future  feiiions.  At 
Cbriftmas  feiiions  1754  there  was  a  hearing  on  this  ap- 
peal;   b«it  difi^rences  ariiing,  and  the  juilices  having 
doubts>  there  was  a  reference  for  the  opinion  of  the 
Judges  who  ihould  come  the  next  northern  circuit.     I 
apprehend  the  juilices  had  no  power  to  make  fuch  an 
order  of  reference,  at  leail  not  without  coufent  pf  par- 
ties.    This  was  not  merely  a  reference  to  the  Judges 
with  a  view  of  having  their  advice,  but  an  abfolute  reng- 
nation  of  their  power  by  the  juilices  to  the  two  Judges, 
by  wbofe  opinion  tlie  matter  was  to  be  abfolutely  deter- 
mined.     Such   a  reference  I  apprehend  they  had  not 
power  to  direA»  Rex  v.  Harvey  (a).     It  was  a  part  of  the 
order,  that  the  appellants  ihould  draw  up  their  cafe  againil 
Che  next  Eajier  ieilions. .  They  did  not.     At  Midfummer 
feiiions  the  appellants  came,  and  at  the  ailizcs,  the  parties* 
producing  difFereut  ilates  of  the  cafe,  the  Judges  did  no- 
thing in  it.— The  Court  inclined  to  grant  the  man- 
damus^ if  the  juilices  would  not  proceed,  but  enlarged 
tlie  rule  for  further  confideration. 


VII.  Ofjlatlngafpccialcafe. 

817.  Anonymous^  Hilary  Term^  II.  /HIL  3.  2.  Sali.  486.  In  1  fpecwt 
—An  order  of  feifions  drawn  up  fpecially,  in  order  to^*^*  thefcffiont 
have  the  opinion  of  the  Court,  was  concluded;  and  if"^"2|^*J.J** 
the  Court  mould  be  of  opinion,  then,  &c. — Thi.s  was  held  coaftderatioa 
naught ;  for  the  juftices  ought  to  determine  one  way  or  of  the  Cour, 
other,  and  not  make  a  fpecia!  concluiion,  referring  to  *jo«  »nttft  <*^ 
the  Court  i  but  it -was  referred  to  the  JuJge  of  aifize.       ^^•''• 
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The  feffionf  g^g.  gouth  Cadbury  v.  Braddoriy  Mich.  Term,  9.  Ann, 

S^ihXreafon  ^:  •^^^*- 607. —On  an  appeal  to  the  fcffions  the  court 
of  ih«ir  judg.  4i<charged  the  firft  order ;  and  now  Mr.  E  aRl  moved  to 
■Kftt.  fct  afidc  the  order  of  difcharge,  becaufe  the  jufticcs  do 

not  fay  whether  they  difcharge' it  for  form,  or  on  the 
merits  ;  for  if  it  was  for  form,  tlie  parifh  is  not  bound ; 
but  if  on  the  merits,  the  parifh  in  confeqiicncc  is  here- 
by difcharged  forever. — Lt  per  Curiam*  Firft,  The 
.  juftices  are  not  bound  to  exprefs  the  reafon  of  theirjudg- 
ment  in  the  judgment,  no  more  than  other  courts  ;  and 
if  it  was  othcrwife  held  in  the  late  Chief  Jufticc's  time, 
it  paft  without  due  confidcration.  The  reafon  of  their 
Judgment  muft  be  collefted  from  the  record  ;  as  where 
judgment  is  arrefted  upon  an  infufficient  indi£tment. 

2^^^^  829.  Rex  V.  Tedford,  Trinity  Term,  8.  W  9.  Ge9.  2. 
theevMknce  S^^'  S.  C  57.— Two  juftices  remove  Francis  Gillj  his 
upon  which  wife  and  children  ;  and  the  feflions,  upon  appeal,  coniirm 
their  judgment  the  Order:  the  appeal  was  received,  and  adjourned  to 
if  fouiM*cd  5  hoc  Michaelmas  feffions ;  and  a  cafe  in  the  mean  time  ordered 

thl^fleufthe"  ^^  ^  ^^^^  ^^^  ^'^^  Jwclge  of  affize,  on  9.  Geo.  i.  c.  7.  f.5. 
Courtof  King's  ^'2: •""'^  bat  Francis  Gill 'wzs  fettled  at  Tcdford\  and  con- 

BcDchmayexa- traded  With  John  Atkinfon  for  a  houfe  and  curtilage  in 
m 

P 

conclufions 

GiWs  order.'  The  conveyance  was  dated  2  May  1730; 
but  was  not  executed  till  the  19th  of  May  1730.  Upon 
srcTi. ScC  18  *Jum  1730,  Gill  mortgaged  the  premifcs  to  the  faid 
c.»fctt  »37.  Ifaac  Briftol^  by  demife  for  one  thoufand  years,  under  a 
provifo  to  be  void  on  payment  of.  the  money  in  a  year. 
Gill  continiied  in  pofleflion  about  four  years  after  the 
mortgage:  then  Briftol  entered,  by  virtue  of  the  faid 
mortgage  and  a  rcieafe  of  the  equity  of  redemption. 
Then  the  iniiabitants  of  fVaddingham  procMTtd  G///,  being 
out  of  poflefiion,  to  be  removed  to  Tedford,  The  order 
of  fcirions  recites  that,  Whereas  the  Judges  of  allize  had 
not  time  to  hear  and  determine  it ;  and  whereas  the  par- 
>,  tics  agreed  this  cafe  to  be  the  true  ftate  of  the  cafe ;  and 

then  it  proceeds  thus — Now  upon  hearing  counfcland 
further  evidence  on  both  fides,  this  court  doth  declare 
and  adjudge,  that  the  purchafe  made  by  G///was  frau- 
duleut;  and  that  the  fettlement  of  Francis  Gill  h\$  wife 
and  children  was  at  Tcdford\  but  the  pari fhioners  ontd' 
ford  are  no  way  concerned  in  the  faid  fraud.— Lord 
Har  dwicke.  The  next  qxicftion  is,  Whether  the  fra»d 
fufficiently  appears  in  the  prcfent  cafe  ?  It  was  faid,  that 
the  juftices  arc  tlio  proper  judges  of  fraud.    But  fraud 

is 
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h  t  faft  which  muft  be  found.     It  muft  be  fo  by  a  jury      ^^««  ^' 
upon  a  Ibecial  vcrdi£t :  for,  in  that  cafe,  it  is  not  fuffi-    TiBf  <>«»• 
cicnt  to  nad  premifes  only,  without  drawing  any  conclu- 
fion).     Thejufticesare  judges  of  the  faft  ;  and  they  may 
j\idgc  of  thefraud  arifing  from  the  fafts :    but  we  are 
judges  of  the  law  upon  the  faSs,  though  not  of  the  fafts 
themfelves.     If  they  had  generally  found  the  fraud,  \vc 
might  have  been  bound  by  fuch  a  general  finding :  but  ' 
•when  they  ftate  the  fafts  particularly,  the  matter  is  as 
tnuch  open  for  our  determination  upon  it,  as  it  was  for 
theirs.     Here  the  fafts  are  particularly  ftated :  fo  that 
we  can  determine  upon  them,  as  well  as  they  could.  Th« 
Tefiding  four  years  in  this  houfe  (which  is  one  of  tha 
fa£ls  ftated) » is,  to  me,  a  very  material  circumftance  iit 
this  cafe :  and  it  is  exprefsly  ftated,  that  the  parifhionerd 
of  the  parifh  of  Ttdford  were  no  way  concerned  in  the 
fraud.     It  has  been  urged,  that  there  might  be  other 
fafts  upon  which  the  juftices  might  adjudge  the  fraud  ; 
becaufe  the  adjudication  is  faid  to  be,  upon  hearing  fur* 
ther  evidence.   And  indeed,  if  the  words  "  upon  hearing 
•*  further  evidence"  were  to  be  taken  for  evidence  of  other 
new  fafts,  we  could  not  controul  their  determination } 
but  it  IS  much  more  natural  to  fuppofe  the  further  evi- 
dence to  have  been  of  the  fame  facts  ;  becaufe  the  fefts 
were  before  agreed.    The  juftices  are  only  to  confider 
concerning  frauds  which  regard  the  pariih  (in  order  to 
gain  a  fettlemcnt  in  it).    They  are  not  to  inquire  con- 
cerning fraud  between  the  parties :  that  would  make  them 
a  court  of  chancery.    Mr.  Brifiol  is  not  ftated  to  have 
been  even  a  parifhioncr  of  Ttdford ;  and  the  finding  that 
the  parifhioncrs  of  Tedford  were  no  way  concerned  in  tho 
fraud,  excludes  all  prefumption  that  they  were  fo.    The 
fefts  ftated  in  this  order  do  not,  in  my  opinion,  warrant 
the  conclufion  of  the  juftices. — Mr.  Justice  Page. 
This  cafe  does  not  feem  to  me  to  be  within  the  aft  of 
o.  Geo.  I.     But,  without  the  aid  of  that  aft,  the  juftices 
have  a  right  toinauire  into  the  fraud.    I  remember  a  cafe 
( 1  was  of  counfel  m  it)  of  St.  Giles's  in  Cambridge, ^^Thc 
pauper  bought  a  cottage  there,  and  came  thither  to  fettle: 
and  from  thence  he  was  removed,  by  an  order  of  two 
juftices.    Upon  this,  the  man  brought  an  aftion  of  af- 
fa^ltand  battery  for  removing  him.     It  was  tried  before 
Lord  Chief  Justice  Holt  :  and  it  was  infifted^  that 
an  aftion  would  not  licj  becaufe  it  wa  s  afraudulent  pur^* 
chafe,  and  fo  no  fettlement.  It  appeared,  that  the  man  was 
pot  worth  a  fhilling,  but  had  borrowed  the  whole  pur- 
^hafe-money  of  a  gentleman  who  had  an  eftate  in  the  town. 
— H01.T  held^  that  thejuftices  had  a  right  to  inquire  into 

purchafea 
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Rix  «,  purehafet  of  that  kind  $  and  had  a  right  to  remove,  if  thq^ 
1«pro«9#  found  them  fraudulent.  And  the  piaintiiF  was  non- 
fuited.^  Yet  there  the  feller  was  no  party  to  the  firaud. 
Here  is  no  fign  of  fraud,. in  .the  prefent  cafe,  between  the 
parties  mterefted :  and  it  is  exprefsly  ftated,  that  the  pa- 
rifh  of  Tedfard  was  not  concerned  in  any.  fiefides,  it  is 
frequent  for  pe^fons  to  purchafe  without  having  fo  much 
ready  money  as  the  whole  purchafe  amounts  to.  There' 
fore  this  circumftance  alone  can  be  no  evidence  of  fraud 
in  the  prefent  cafe.  I  muft  take  the  juftices  to  have  fta- 
ted  ail  the  fadls.  For,  otherwife,  it  could  not  be  the  true 
ftate  of  the  cafe ;  which  it  is  agreed  to  be.  Indeed  if  the 
juftices  had  not  Itated  the  cafe,  we  could  not  have  looked 
into  it:  but  where  the  faAs  appear  to  us,  we  are  to  judge 
of  the  fraud.  And,  for  my  part,  I  do  not  fee  that  this 
amounts  to  a  fraud. — Mr.  Justice  Probyn.  The 
<}ueftion  is,  Whether  this  be  an  order  ftating  a  complete 
Ipecial  cafe  for  the  opinion  of  tliis  Court  ?  or.  Whether 
what  appears  to  us  was  only  a  part  of  the  cafe,  which 
part  only  they  referred  to  the  opinion  of  the  Judge  of 
allize,  refen'ing  the  confideration  of  the  full  and  whole 
cafe  to  themfelves.  They  fay,  that  that  cafe  flated  to  the 
Judge  of  afUze  was  agreed  to' be  tlie  true  ftate  of  the  cafe : 
that  is,  fo  far  as  it  was  ftated  to  him.  The  Judge  did  not 
meddle  with  it.  The  further  confideration  of  it  had 
been  refervcd  to  themfelves :  and  when  it  came  back,  they 
beard  further  evidence  on  both  fides.  The  only  fraud 
that  the  juftices  could  take  notice  of,  was  fuch  a  fraud  as 
would  affed  the  parifh  in  which  the  fettlement  was  to  he 
gained  by  the  purchafe.  I  own,  1  think  that  as  far  as 
the  cafe  is  flated  there  does  not  appear  any  fraud :  and 

.the  rather,  iince  the  man  continued  four  years  in  pof- 
feiCon  after  he  had  mortgaged  it*  And  it  is  exprefsly 
ftated,  that  the  parifh  of  Ticdford  had  no  concern  \\\  any 
fraud.  The  order  does  not  mention  the  contideration 
of  the  mortgage  or  of  the  releafe:  fo  that  we  can  judge 

nothing  from  thence.  But  my  doubt  is,  Wliether  this 
can  be  confidered  as  a  complete  fpccial, order  fully  Hated 
for  the  judgment  of  this  Court,  as  the  fefCons  only  con- 
fulted  the  Judge  of  aiiize  upon  a  part  of  the  flate  of  the 
cafe,  and  as  the  further  evidence  feems  to  go  to  new  fads 

,  (for  they  had  no  need  to  hear  further  evidence  upon  fads 
agreed  on  by  both  fides}  ?  If  the  further  evidence  went 
to  new  fa£ls,  then  the  juflices  were  judges  of  the  fads 

,  that  appeared  before  them ;  of  .which  we  cannot  inquire 

.  or  determine,  fo  a^  to  take  it  out  of  their  hands  into  our 
own. — Mr.  JusTiq^  I4EE.    If  this  flate,  thus  agreed  to 

.  be  );rue,  b<^  not  t^e  whole  of  the  cafe,  there  will  not  indeed 

be 
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be  a  fufficient  reafon  for  qnafhing  the  order.  In  general,  ^^^x  «• 
where  a  cafe  is  fpecially  ftated,  that  cafe  is  taken  to  con-  Tedfohd, 
tain  the  fall  reafons  of  the  determination  made  by  the 
feffions  ;  and  therefore  if  the  Court  hold  tliofe  reafons  to 
be  ill,  they  will  quaih  the  order  of  feffions.  I  fliould 
rather  incline  to  tjfiink  that  this  flate  of  the  prefcnt  cafe 
contains  the  whole  of  the  cafe  ;  it  appears  to  be  agreed 
by  counfel  on  both  fides  to  be  the  true  ftatc  of  the  cafe. 
It  was  referred  to  the  Judge  of  affize,  who  did  not  med- 
dle with  it.  When  it  came  back  to  the  fcflions,  there 
might  he  other  juftices  prt:fent  than  were  prefcnt  at  the 
former  feffions ;  wlio  might  not  take  it  on,  the  conceffion 
of  the  counfel,  but  might  defire  to  enter,  themfelves,  in- 
to the  examination  of  the  matter.  If  this  Hate  of  the 
cafe  contains  the  whole  of  the  fafts,  then  the  adjudication 
of  the  feffions  fignifies  nothing,  if  we  are  of  opinion  that 
thefaSs  are  not  fufficient  to  warrant  their  conclufions: 
for  we  are  to  draw  a  conclulion  from  the  fafts,  when  we 
have  ihem  ftiUy  before  us.  The  fubjcft  of  the  aft  of 
parliament  is  only  the  payment  of  the  confiJeration- 
money.  If  there  be  an  ac:  ual  payment  of  30I.  bona  fide^ 
it  is  not  within  the  aft.  Now  here  is  39I.  bona  fide  ^tliA^ 
I  cannot  fee  that  tliis  is  a  fraudulent  purchale,  with  regard 
to  the  fettlement.  The  conftant  determination  has  been, 
that  when*a  perfon  comes  to  live  in  a  tenement  of  his 
own,  though  under  40s.  per  annum^  free,  copv,  or  leafe- 
hold,  he  is  irremoveable.  Now  this  man  appears  to  iiavc 
paid  9I.  himfelf:  and  it  docs  not  appear  that  the  remain- 
der was  borrowed.  And  the  man  lived  four  years  in  it. 
It  does  not  at  all  appear  wliat  was  advanced  to  him  upon 
the  mortgage.  Therefore  this  man  was  irremoveable  after 
forty  days  continuance  at  Tedford\  and  confequently  he 
was  fettled  there.  The  moft  natural  meaning  of  the 
words  of  the  order  is,  that  this  ftate,  agreed  to  ^^e  the 
true  one,  contains  the  whole  cafe:  and  if  it  does,  then 
it  is  a  bad  order. — Thf  Court  were  unanimous,  Uiat  if 
this  ftate  of  the  cafe  be  taken  to  be  the  whole  ftate  of  the 
fafts,  then  |^e  order  is  bad. — Lord  Hartwicke.  It 
would  be  pretty  hard  to  fay  that  thefe  wo rcis  "further 
evidence"  (whether  infcrtcd  by  the  clerk  of  the  peace  of 
courfc,  or  by^ordcr  of  juftices)  (hould  deftroy  the  cafe 
before  ftated.  Tiierc  is  no  certain  form  of  fubmitting 
the  cafe,  by  the  feffions,  to  the  judgment  of  this  Court ; 
nor  any  occafion  to  do  it  at  all.  If  this  reference  to  the 
Judge  of  affize  was  only  of  a  part  of  the  cafe,  it  was  an 
impertinent  reference.  The  feffions  might  hear  further 
evidence;  and  yet  no  further  faft  might  appear  to  them: 
If  there  had,  it  is  probable  they  would  have  fhtcd*  it.— 
-    Vol.  II.  lii  Mk. 
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Rix«».      Mr.  Justice  Probyn.    The  feffions  do  not  alvrays  re- 

TfcDFORo.     fcr  the  whole  cafe  to  the  Judge  of  aflize  :  foroetimes  thcf 
refer  only  a  particular  point;  and  rcfcrvc  the  final  deter- 
mination of  the  whole  matter  to  themfelves.     The  fcf- 
fions  might  therefore  hear  further  evidence  concerning 
the  fraud ;  though  they  could  have  no  kind  of  occafion 
to  hear  further  evidence  to  the  fa£ts  agreed  to  be  truly 
ftated. — The  Court  took  fome  time  to  confider.     And 
now  Lord  Hardwicke  faid,  The  queftion  upon  the 
merits  was.  Whether  it  fufficiently  appeared,  upon  the 
fafts  ftated,  that  this  was  a  fraudulent  fettlement  ?  We 
thought  it  did  not.     But  then  the  queftion  was,   Whe- 
tlier  the  whole  faft  appeared  to  us  ?  becaufe  the  feffions 
'  adjudge  the  purchafe  to  be  fraudulent,  upon  hearing  fur- 
ther evidence.     1  own  I  thought  the  whole  cafe  was  fuf- 
ficiently before  us  ;  otherwile,  the  juftices  muft  have 
done  a  very  impertinent  thing  in  reprefenting  this  to  be 
the  true  ftate  of  the  cafe.     It  could  not  be  a  true  flate  of 
the  cafe,  if  they  heard  further  evidence  to  new  fads.     I 
dare  fay,  that  (if  the  truth  was  known)  further  evidence 
""     was  only  of  what  pafled  before  the  Judge  of  afiizc  to 
whom  it  had  been  referred.— Mr.  Justice  Page  and 
Mr.  Justice  Lee  held  the  fameopinionas  before  :  and 
Mr.  Justice  Page  called  it  blowing  hot  and  cold,  un- 
lefs  the  cafe  ftated  as  the  true  one  was  taken  to  be  the 
whole  ftate  of  the  fafts. — Both  orders  were  qualhed. 

Thcftffiong  830.  Rcxv.Oultony  Mich^Termy  9.  G<fo.  2.  Burr.S.C 

cannot  be  com-  64, — I'wo  jufticcs  rcmovc  Francis  Sdi I mer^  ^c.  from  If^cH^ 
pdicri  10  Aatc    ^Q  Oulun ;  and,  on  appeal,  the  feflions  confirm  the  ordcr^ 
but  rcfufe  to  ftate  a  fpccial  cafe.     The  counfel  for  Oultui 
excepted  at  the  feflions  againft  their  refuCng  to  ftate  the 
cafe  fpccially,  and  the  exception  was  returned  up,  together 
with  the  orders. — Lord  Hardwicke.     To  what  pur- 
pofe  fliould  we  make  a  rule  to  (hew  caufe  why  this  order 
of  feflions  fliould  not  be  quaflied  ?      for  I  do   not  fee 
that  we  can  ever  make  fuch  a  rule  abfolute,  becaufe  this 
that  is  allcdgcd  to  have  been  the  real  ftate  of  the  cafe  docs 
not  appear  to  us  to  be  the  fad.     And  how  can  we  take 
it  for  granted  that  it  was  the  real  faft  ?     To  be  fure  it  is 
a  thing  very  much  to  be  cenfured  a,nd  difcommended, 
"when  an  inferior  jurifdiclion  endeavours  to  preclude  the 
partie-?  from  an  opportunity  of  applying  to  a  fupcrior 
jurifdi<^ion.     But  ftill  we  muft  go  according  to  the  due 
courle  ol'law. — Page,  Jnjiice^  1  never  knew  an  inftance 
that  this  Court  could  force  the  juftices  againft  their  will 
to  ftate  a  fpecial  cafe.— Lee,  Jzijiicc,  This  alledged  calc, 
iuppoCng  it  to  be  tlic  trutli,  is  direftly  contrary  to  th^ 

detcrminaiioa 
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determination  of  that  of  St.  George* s^  Southward  :  there-      R»x  v. 
fore  I  very  touch  incline  to  come  at  it  if  I  can. — The     Ovltok. 
Court  hmted  to  the  counfcl  who  moved  to  qualh  the 
order  of  fcffions,  that  they  might  look  narrowly  into 
the  order  to  fee  if  they  could  find  any  defefts  in  form  ; 
and  in  that  view  it  was  at  prefent  adjourned. — The  day 
following  the  counfel  for  quafliing  the  order  moved  for 
a  rule  to  fhew  caufe  why  the  return   fhould  not  be 
amended,  and  the  ftate  of  the  cafe  inferted  by  the  clerk 
of  the  ppace  in  the  body  of  the  order  of  feflions.     The 
Court  gaVe  him  a  rule  to  fliew  caufe. — On  Thurfday  the 
1 2th  of  June  caufe  was  (hewn  againft  this  method  of 
putting  the  ftate  of  the  cafe  in  the  body  of  the  order  ; 
and  the  counfel  for  WelU  faid,  *^  The  clerk  of  the  peace 
"  is  doubtful  whether  he  can  do  it  againft  the  will  of  the 
"juftices  at  feflions." — Lord  Hardwicke.    Here  is 
plainly  a  determination  contrary  to  law.     The  right  way 
would  be,  either  that  it  Ihould  go  back  to  the  feflions, 
or  that  it  fhould  be  referred  to  a  Judge  of  aflize.     How- 
ever, at  prefent,  a  rule  was  made  upon  the  clerk  of  the 
peace,  and  upon  the  parifh  of  fVells^  for  them  to  Ihew 
caufe  why  the  return  ftiould  not  be  amended  as  above. 
— On  the  laft  dav  o(  Trinity  Term  1735,  8.  &  g.  Geo  2.  the 
counfel  for  quaffiing  the  order  moved  to  make  the  above 
rule  abfolute:    to  which  the  counfel  for  the  clerk  of 
the  peace  had  no  obje6lion,  if  the  Court  thought  that 
he  might  do  it^     But  the  rule  to  fhew  caufe  appearing 
to  have  been  before  enlarged,  nothing  was  taken  by  the 
prefent  motion,  but  the  rule  ftood  enlarged  to  the  next 
Term. — On  Friday  the  7th  of  November  1735,  the  counfel 
for  the  pari(h'of//^f//i  argued,  that  the  return  is  perfeft 
and  complete ,  it  wants  no  amendment,  nor  can  receive 
any.     The  jtifticcs  have  executed  their  authority  ;  they 
dannot  refume  it  again.     Thcfe  exceptions  are  only  the 
allegations  of  counfel,  and  no  part  of  the  order.     The 
clerk  of  the  peace  has  no  authority  to  infert  this  cafe.— 
LokD  Hardwicke.    I  do  not  fee  what  it  is  poiiiblc  for 
the  Court  to  do  in  this  Cafe  without  confcnt.     Here  is 
no  confent;  fo  far  from » it,  that,  on  the  contrary,  the 
pariih  concerned  in  intercft  oppofes  it.    Here  is  an  order 
of  removal  made  by  two  juftices  ;  an  appeal  therefrom  ; 
and  a  general  order,  on  that  appeal,  for  confirmation  of 
the  order  of  the  two  juftices.     The  counfel  at  the  fef- 
iioiis  except  to  the  order  of  feflions  in  the  words  of  a  bill 
of  exceptions,  and  ftate  the  faft.     If  the  fafl  be  true, 
the  ground  of  the  exceptions  is  right ;  for  it  has  been 
bften  holden  in  this  court  («},  that  a  child,    after  the  («)  riJt  »nt9. 
dc^xh  of  the  father,  may  gain  a  fettlcmcat  under  the  page  i».  to  19, 
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Rixv.      mother  as  well  as  it  might  before  under  the  fadier. 
Out  TOW.      But  the  exceptions  fet  forth,  that  the  court  of  fcffions 
refufe  to  ftate  the  matter  fpecially:  How  then  Ihail  ve 
do  this  that  is  now  delired  of  us,  without  tlieir  confent, 
even  though  the  clerk  of  the  peace  fhould  confent  ?    It 
does  not  appear  to  us,  tliat  the  faft  alledged  is  true;  it 
is  only  the  allegation  of  counfel ;  or  perhaps  there  might 
be  evidence  given  of  it,  and  the  feffions  might  not  believe 
the  evidence.    This  is  not  in  the  form  of  a  bill  of  ex- 
ceptions, though  it  be  in  the  words  of  one.     If  a  bill 
(a)  But  fee      of  exceptions  will  lie  (a),  there  is  then  a  proper  method 
ante,  p.  St7.    to  come  at  the  right  and  juftice  of  the  matter.    Tbe 
PU791.  Rex    Court  have  ordered  amendments  in  point  of  form;  but 
^•^?^»       what  is  now  prayed  is  an  amendment  in  point  of  fob- 
cided  that  a      ftance,  contrary  to  the  opinion  of  tlie  court  below.— 
bUiofexcep«    Page,  Juftice^     The  confequence  of  this  amendment 
tiont  will  not    would  be,  to  bring  the  faft  only  alledged  by  counfel  at 
«*  ^*-  feffions  into  this  court  to  be  determined  hei-c.     I  do  not 

know  that  ever  this  Court  inquires  into  the  fads  upon 
which  juftices  have  determined;  and  they  themfelvcs 
have  ftated  none,  but  have  adjudged  generally.    This 
would  be  to  bring  the  fiifts  to  be  examined  here,  whidi 
do  not  appear  to  have  been  admitted  as  the  fads  by  tk 
feflions,  though  they  are  alledged  by  the  counfel.    The 
fcflions  might  not  perhaps  agtee  this  to  be  the  fad,  not- 
withftanding  the  opinion  and  allegation  of  the  counfd. 
— Probyn,  Juftice.    This  Court  can  take  no  notice  of 
any  thing  but  the  order.     I  remember  a  like  cafe  in  tbe 
laft  year  of  the  late  king,  where  the  original  exami- 
nations were  returned  up  with  the  order  ;  but  the  Carat 
faid,  they  could  take  notice  of  nothing  but  what  was 
contained  in  the  body  of  the  order.    The  prefent  cafc 
is  lefs  flrong;  for  (his  is  only  the  allegation  of  counieii 
there  the  6riginal  examinations  were  returned  up  hither. 
—Lee,  Juftice,   The  Court  were  in  hopes  of  a  confent 
when  th^y  made  this  rule ;  but  as  it  is  oppofed,  inftead 
of  being  confented  to,  there  is  nothing  clearer  than  that 
we  cannot  grant  this  motion,  which  amounts,  in  cfitfli 
to  a  rule  upon  the  feffions  to  oblige  them  toftatctfae 
fads  fpecially  ;  which  would  be  going  very  much  out 
of  the  way.    If  there  be  any  method  for  that  (as  I  hayc 
heard  it  faid  that  there  is),  it  muft  be  by  way  of  a  bill 
{h)  Stiv'idt     of  exceptions  (i) ;  and  there  is  a  proper- writ  to  oblige 
ante,  page  s  18.  the  jufticcs  to  fet  their  £|als  to  it,  in  cafe  they  refkicta 

note  (o).  do  io. 
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•    831.  Rex  V,  Martlejfj    Trimty  Term^    1 1,  fef  12.  Geo.  a.  A  fpecial  cafe 
JBurr.  S.C.  120. — This  was  an  order  of  feffions  con-"™"^'^^^ 
firming  an  original  order  of  two  juftices  made  for  re-  '!|*  fl**^  '^ 
moving  Stephen  Brydges,  mufician,    and  his  wife  and  Jh*  faai'thcm- 
ohildren    from   Callow   in  Hertfordjhire    to   Martley  in  fdves. 
ff^orcejlerjhire.     They  were  all  ftrollers  and   vagrants, 
and  had  been  fo  all  their  lives,  and  never  gained  any  fet- 
t.lement  anywhere ;  and  the  places  of  their  births  feemed 
very  uncertain.     However,  the  feffions  had  not  fuffi- 
ciently  ftated  the  fafts :  they  had  ftated  only  the  evi- 
dence.— The  Court  therefore  recommended  it  to  the 
counfel  on  both  fides  to  confent  that  it  fhould  go  down 
again  to  be  better  ftated.     They  fuppofed  it  to  be  the 
intention  of  the  fcflions  to  ftate  the  lafts  for  the  opinion 
of  this  Court  upon  them.     But  this  Court  could  not 
judge  of  the  place  where  the  paupers  were  born.     Spe- 
cial orders  of  feffions  were  confidered,  they  faid,  in  the 
nature  of  fpecial  verdifts,  which  are  not  to  ftate  the  evi- 
dence of  the  faft,  but  the  fad  itfelf. 


832.  Rex  V,  Wejlorty  Trinity  Tpm^   14.  Geo.  2.  2.  Stra.  Tht  het ot 
H56. — Upon  a  Ipecial  ordef  of' feffions  it  was  ftated, /"'"^mudb^ 
That  the  pauper  took  a  farm  of  lol.  per  annum  in  Kirton,  ?""";?  '^^''"'^^ 
which  had  been  let  at  that  rent  for  fix  years  laft  paft,  t4coua  wm* 
but  before  only  at  7I.  per  annum  ;  and  he  alfo  took  a  by-  not  infer  it, 
tack  of  20s.  a-year  in  Kirton^  and  his  family  lived  ten  g^^^.  ^  ^^  ^^^ 
months  there:  that  when  he  firft  took  to  thefe  tene- 2.Scff.Caf.  189. 
rqents,  he  was  not  of  ability  to  ftock  them;  and  being 

told  by  the  former  tenant  that  lol.  per  annum  was  too 
much,  he  anfwered,  he  did  not  regard  the  dearnefs,  for 
as  it  was  lol.  a-ycar  it  would  gain  him  a  fettlcment,  and 
put  an  end  to  a  difpute  between  two  towns ;  but  defired 
the  former  tenant  to  take  no  notice  of  this  to  anybody. 
The  feffions  determined  this  to  bcno  fettlement  in  Kh  ton. 
— But  the  order,  being  removed,  was  quafhed  ;  for  the 
Court  faid,  they  could  not  hold  this  to  be  fraudulent, 
it  not  being  fo  adjudged,  and  evidence  of  fraud  is  not 
fufficicnt ;  and  as  to  the  value,  they  muft  take  it  to  be 
according  to  the  rent,  unlefs  the  contrary  was  ftated  ; 
for  as  it  is  a  removal  of  a  man  from  his  farm,  it  fhould 
be  fhewn  to  be  under  value. 

833.  Rex  V.  Pagc^  Hilary  Term,  S- Geo.  3*  ii/55,— If  a  fpccul  cafe 
Ordered,  that  the  order  of  feffions  made  for  confirming  ^  font  back  10 
an  indenture  of  apprenticelhip  for  bmdmg  a  poor  2ip- feffions  (hooW 
prentice  of  the  parifli  of  Ottery  in  the  county  of  Somerfct  proceed  a»  if  it 
tp  defenda!U  Page^  be  fent  back  to  the  feffions  to  be  re-  were  an  intirely 
(iated,  ^nd  to  ftate  particularlv  whctlicr  th^  defendant  is  new  bufincis, 

I  -i  i'  3  an 
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R«x  «*      W  occwpicr  er  only  ^  bailiff.  The  defendant  P^a''f,  being 
Pag*.       a  fervant  to  Serjeant  Wynne^  to  take  up  his  tithes,  lud  a 
pari (h -apprentice  bound  to  him,  againft  which  he  ap- 
pealed ;  and  at  the  hearing  of  the  caufe  at  the  fcffions 
tlie  coui^fel  were  diffatistied  with   the  opinion  of  the 
court,  and  therefore  {latcd  the  cafe  fpecially  for  thcCoui; 
of  King's  Bench  to  determine  :  but  they  dated  cvidcna 
on  both  fides,  and  did  not  f^y  whether  Page  was  an  oc- 
pupier  in  his  own  right  of  the  tithes,  or  whether  be  waj 
a  mere  hailifF  to  Serjeant  H^ynne;  upon  which  the  caft 
was  fent  dowp  to  be  re-ftated,  and  the  feflions,  without 
hearinganyevidence,ftated  that  hp  was  an  occupier  Tbt 
counfel  for  Pa^e  moved  the  Court,  that  an  order  mi^ht  be 
i  made  dircfting  the  feffions  to  hear  evidence,  whicli  wai 

done  accordingly  in  the  following  words  :  **  Th^  Court 
*'  then  ordered,  That  the  order  returned  with  the  «r//«»«i| 
•'  and  alfo  the  laft  re-ftated  order  returned  hither  refpeS? 

V  ing  a  rule  of  this  Court,  be  fent  back  to  be  re-flatcd, 
**  and  to  ftate  whether,  and  how,  and  in  what  manner, 
•'  the  defendant  is  an  occupier  of  the  tithes,  and  to  hca 

V  evidence  as  to  the  fact."  Mr.  Peter  Tayiw  was  the 
only  juftice  who  voted  for  hearing  evidence  when  tht 
cafe  was  before  the  feflions  the  laft  time  to  be  re-ftatcd; 
and  upon  making  the  laft  order  the  Court  approved 
highly  of  his  conduft,  and  refcnted  in  very  ftrong  terms 
the  behaviour  of  the  other  juftices,  faying,  that  if  anyone 
■yvould  move  for  an  informatioji  againft  them,  they  wouU 
certainly  grant  it ;  and  that  they  had  no  right  to  take 
any  notjce  of  what  had  paffed  befote,  for  it  was  in  th; 
nature  of  a  new  trial,  and  they  ought  to  have  proceeded 
fis  if  it  was  an  entire  new  bufiqef^, 


The  fcmcnt»  to      834.    Rex  V.  hray,    Eaper  Term,    lO.  Geo,  3.    MSL 
rcftaieacaf.,  _'i  ,vo  iuftices  removed  John  Hunt  dnd    Elizahetbhi 

arc  not  ntCtl-  -r    '  1  'yi  r   r.        '^  1      »  r  /7-  J 

Warily  ohiige-d  u..  witc  to  the  pariih  Oa  Bray  ;  and  the  leilions,  on  appczi, 

hrar  new  evi-    confirmed  the  order,  and  ftated  a  cafe  for  tlje  decifion  of 

denes.  the  Court  of  Kin'^'s  Bench.   This  cafe  was  fent  back  to 

S.  c.  Burr.  S.  C  bc  re-  liated.     The  juftices  at  the  feflions  refufed  to  to 

6^4*  anv  evidence  ;  hut  having  the  feflions  order  read  totbem, 

they  faid  that  they  v;puld  draw  the  conclufion,.and  llatc 

that  the  pauper  was  hired  for  a  year ;  upon  which  the 

counfel  for  Bray  moved  the  Court  of  King's  Bench,  that 

the  order  fhpuld  be  figain  fpnt  back  to  be  re-ftated,  and 

that  the  juftices  fiiould  be  direfted  to  hear  evidence ;  and 

a  rule  nij^  was  made  upon  (hewing caufe. — Mr.  Punni^'^ 

arc!  Mr   Kirby  infilled,  in  fupport  of  the  rule,  thatrk 

JLiiiccs  oi>:;ht  to  have  heard  evidence,   bccaufe  it  v\'2S 

impofliblc  ifor  htm    o  ftate  fafts  without  it,  efpc^ia^'j 

'         •  whcA 
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'v^hcn  three  juftices  who  had  not  heard  what  paffed  at  the       R»3c  v, 
/ormer  feilions  were  prefent;  and  the  rcfufing  the  evi-      Brat. 
<Ience  was  highly  improper  in  this  cafe,  bccaufe  the 
chairman  and  another  juflice  declined  giving  any  opinion 
as  to  the  manner  of  re  ftating  the  cafe,  merely  becaufc 
they  had  not  heard  any  evidence,  which  h&.  was  veriiied 
by  affidavit  upon  which  the  rule  was  made :  that  the 
doubt  with  the  Court,  when  the  order  was  fent  back, 
ivas,.  Whether  the  man  was  hired  on  the  Monday  after 
Michaelmas 'day  or  the  Thurfday  before  ?    which  could 
not  be  dated  without  examination  :   that  the  fending 
back  an  order  of  feffions  to  be  re-ftated   is  like  a  new 
trial,  and  was  fo  confidered  by  the  Court  in  two  cafes 
alluded  to  below  ;  that  the  order  re-ftated  imports  to  be 
the  order  and  opinion  of  them  who  refufed  to  give  any 
opinion,  as  well  as  thofe  who  had  expreffcd  their  opinion: 
that  it  ought  to  appear  that  their  opinion  was  founded 
in  evidence,  the  contrary  whereof  exprefsly  appeared: 
that  every  member  ought  to  be  permitted  to  fatisfy  his 
own  mind  \    and  tliat  tli€  Court  of  King's  Bench  has 
often  fuppofed,   that  one  member  or  judge  of  a  court 
might  have  changed  the  opinion  of  the  whole  court,  if 
he  had  been  permitted  to  receive  that  information  which 
lie  had  a  right  to :  that  the  order  for  re-ftating  docs  al- 
ways imply  a  re-hearing,  but  particularly  fo  in  this  cafe, 
the  fa£t  not  having  been  afcertained  by  a  Handing  to  all 
the  evidence  which  could  fettle  it;   and  the  rule  was 
ftronglv  preflcd  upon  the  authority  of  Rex  v.  Page  (^ ),  (0  Ante,  page 
and  Rex  v.  Hitcham  (^).— Mr.  Impev  and  Mr.  Mans-  *53-pi-833- 
FIELD,  on  the  other  fide,  produced  an  affidavit,  ftating,  (*)  Ante, 
that  no  new  evidence  was  offered  to  the  court  of  quarter  P«*^*'  pi.  Ho* 
feffions :  that  the  majority  of  juftices  prefent  were  pre- 
fcnt  at  the  former  feffions,  when  the  evidence  was  gone 
into :  and  they  contended,  that  there  could  be  no  new 
fafts  to  examine  any  witnefles  about;  for  the  only  difficulty 
the  Court  of  King's  Bench  had  when  the  calc  was  firft 
ftatcd,  was,  becaufe  the  juftices  had  not  drawn  the  con- 
clufion  from  thecvidence,  which  they,  the  King's  Bench, 
could  not  do  ;  and  that  therefore  the  cafe  Ihould  l>e 
returned  for  the  feffions  to  draw  the  conclufion,  and  to 
do  that  only,  and  not  examine  the  evidence  a^ain  :  that 
it  would  be  of  bad  confcquence  if  they  were  tc  be  per« 
mitted  to  re-examine  the  evidence;  for  it  would  he  in- 
troduftive  of  perjury,  if  the  party,  having  difcovered 
the  defcft  of  their  cafe,  was  allowed  to  amend  his  caufe 
by  re-inftruding  or  gaining  2^  witnefc? ;  that  it  would  be 
particularly  dangerous  in  the  prefent  cafe,  for  the  pau- 
per had   Iworn   to  ai^  agreement  on  ^bur/day  before 

1  i  i  4  Michaclma^^ 


8j6  APPEAL    TO   THE   SESSIONS. 

Rfx  v.     \MichaelmaS'daj^  and  the  view  of  examining  afircfi)  w» 
.  BiAv.       ^Q  make  him  fwcar  to  a  hiring  two  days  zftcr  Aficbaelmas- 
day :  that  it  was  probable  he  would  be  induced  to  con- 
tradict the  evidence  he  had  before  given,  beoaufe  he  had 
been  in  the  pofleflion  and  cuftody  of  the  appellants,  who 
could  only  wifh  to  have  him  examined,  had  they  imagined 
his  evidence  would  differ  from  what  he  had  before  fwom 
to :  that  the  order  in  The  King  v.  Page  direfied  them  to 
ftate  in  what  manner  he  was  bailiff:  that  in  The  Ka^ 
V.  Hitcham  the  Court  was  of  opinion,  that  the  faft  of 
the  marriage  fhould  be  tried. — Lord  Mansfield.  Here 
was  no  frelh  evidence  offered  ;  and  I  think  it  would  be 
dangerous  to  examine  the  pauper  again,  after  he  had  been 
in  the  cuftody  and  under  the  influence  of  the  appellants; 
and  I  therefore  think  the  juftices  have  done  extremely 
right.     It  has  been  compared  to  a  new  trial.     It  is  and 
it  is  not  like  a  new  trial-    'Here' it  is  not  like  one;  the 
juftices  had  nothing  to  do  but  to  draw  the  conclufioDi 
which  we  could  not  do,  and  about  which,  if  I  had  heard 
the  evidence,  I  Ihould  have  no  doybt.     Where  the  cafe 
is  fent  down  for  informality  only,  they  muft  not  hear 
even  new  evidence  ;   but  there  was  no  fuch  frelh  evidence 
tendered.    To  what  purpofe  fhould  the  pauper  have  bcea 
examined?  To  fay  that  he  agreed  two  days  after  it//rAffW- 
masy  when  he  had  fworn  to  the  agreement  the  TiirryK?; 
before  jMichaelmaSy  that  would  be  dangerous.     In  the 
cafes  referred  to  evidence  was  neceffarily  examined  to 
clear  up  the  doubt  about  the  fafts ;  but  here  was  no 
doubt  as  to  the  fafts,  but  a  conclufion  was  neccflary  to 
be  drawn  from  the  fafts,  which  the  juftices  having  done 
the  queftion  is  at  an  end  ;  for  I  never  had  any  doubt  of 
its  being  a  hiring  and  fervice  for  a  year. — Here  hisLord- 
fhip  gave  his  reafons  for  thinking  it  a  good  hiring  and 
fervice  for  a  year,  which  were  exaftly  the  fame  as  tbofe 
advanced  by  Mr.  Mansfield  and  Mr.  Impey. — The 
OTHER  Judges  being  of  the  fame  opinion  with  his 
Lordflip,  the  rule  was  difchargcd. 


The  Court  will  835  Rex  V,  Nutleyj  Eajier  Teim^  12.  Geo.  3.  MSS,-^ 
not  fend  a  cafe  y  i;jg  parifh  of  KutUy  removed  the  paupers  into  the  parift 
tobeie.i-i:.tid  ^f /j^;./^.^^/^.     A^«//<y  attempted  to  fupport  tlieir  order 

bec^ufe  the         ,  ...        ^      ,       -»     .       .       _*  *  ,      ,        , 

fdfions  have  bv  provjng  a  hiring  and  a  fervice  m  Bontworth  \  buttftc 
improrc.iy  le.  fclTicns,  being  of  opinion  that  no  hiring  was  proved, 
jecicd  htaifay  quaflied  thc  Order.  But  that  opinion  not  being  ftfif- 
cvidcncc  faflory,  the  counfel  for  l^utky  defired  a  fpecial  cale  upon 

the  ground  of  the  hiring  and  fervice.     The  counfd  on 
'  the  other  fide,  apprchenfive  that  the  King's  Bench  ^oxM 

be  of  another  opinion,  endeavoured  to  quafh  the  order 

of 
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of  removal  by  proving  before  the  jufticcs  at  feffions  ano-      R^x  «4 
ther  hiring  and  fervice  2X  Ilsfield  fubfequcnt  to  -that  at    NutLEv. 
Bontwortb;  but  the  jufticcs  being  of  opinion,  that  the 
evidence  produced  was  not  admiflible  to  prove  the  fcttlc- 
ment,  both  points  were  ftated  for  the  opinion  of  the 
King's  Bench  in  the  manner  following :  It  appearing 
unto  the  court,  that  fix  weeks  before  Michaelmasi  about 
thirty-four  or  thirty-five  years  ago,  one  John  Page  was 
hired  in  the  prcfence  of  Thomas  Aferrat^  fince  deceafed 
(father  of  John   ^errat  the  pauper ;    which  faid  John 
^errat  is  the  hulband  of  Elizabeth^  and  father  of  john^ 
fVilliam^  Anne^  and  Richard^  mentioned  in  the  order  of 
removal),  by  Thomas  Smith,  of  the  parifli  of  Bontworthy 
to  ferve  for  a  year  the  faid  Thomas  Smith  as  undcr-cartcr 
to  the  faid  Thomas  Merrai  \  when  it  was  agreed,  that  the 
faid  John  Page  and  Thomas  Merrat  fhould  come  into  the 
fervice  of  the  faid  Thomas  Smith  on  the  day  after  Michael-- 
thas'day '   that  the  faid   John  Page  and  Thomas  Merrat 
did  accordingly  go  into  the  fervice  of  faid  Thomas  Smith 
on  the  day  after  Michaelmas- day ^  and  that  the  faid  John 
Page  fcrved  the  faid  Thomas  Smith  during  the  year  as 
undcr-carter  to  the  faid  Thomas  Merrat,  and  then  faid 
Page  and  Thomas  Merrat  left  the  fervice  of  the  faid  Smithy 
and  he,  Page^  received  his  year'sNwages  :  that  John  Merrat 
the  pauper  never  acquired  any  fcttlement  in  his  owa 
right :  that  Rachael^  widow  of  faid  Thomas  Merrat^  de-  ^ 
pofed,  that  her  late  hufband,  the  Afichaelmas^day  in  the 
morning,  after  the  faid  Thomas  Merrat  left  the  (ervice  of 
the  faid  Thomas  Smith  of  the  parifh  of  Bontworthy  told  her 
he  had  hired  himfelf  to  farmer  John  Smith  of  the  parilh 
oi  lUfield  \  and  had  likewife  told  her,  that  he  went  into 
the  fervice  of  the  faid  John^  in  the  psLVitti^of  Ilsjield,  at 
Michaelmas^  in  confcquence  of  fuch  hiring,   and  that 
he  continued  in  his  fervice  until  about  a  month  before 
the  Michaelmas  following,  at  which  time,  viz.  about  a 
month  before  ATichaelmas-day,  the  faid  Smith  turned  him 
going ;    and  he  alio  told  her,  that  he  was  fo  turned 
away  becaufe  he  liiould  not  gain  a  fettlement  in  the  pa- 
rifh of  lUfield\  but  did  not  tell  her,  that  the  faid  John 
did  give  that  or  any  other  reafon  for  turning  him  away  : 
and  the  faid  JRachael  further  depofed,  that  flic  was  mar- 
ried to  the  faid  Thomas  Merrat  at  Eajier  h\  the  year  in 
which  he  told  her  he  was  in  the  fervice  of  the  faid  John 
Smithy  and  that  (he  twice  faw  him  during  the  faid  year 
in  tlie  fervice  of  the  faid  Johny  and  during  that  year 
until  his  being  turned  foaway  ftie  confidercd  him  in  the 
fervice  of  thefaidy^A« ;  that  fo  much  of  tho  faid  Rccbuel 
Merraf^^  evidence  as  related  to  the  declarations  of  her 

hufband 
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R«t  9.      hufband  being  confidcrcd  by  the  Court  as  mere  hcarfay# 
J|»7&fry*     ivas  rejcfted,   as   not    beinj;  adniiilible  evidence;   this 
Coiirt  is  of  opinion,  and  doth  adjudge,  that  the  faid  re- 
cited order  be  quafhtid.— Upon  Ihcwing  caufe  why  the 
^  order  of  fcffions  jhould  not   be  qttafhed,  it  was  con- 

fended  by  Mr..  Impey  and  Mr.  Maksfield,  First, 
That  the  ic^ons  having  ftatcd  only  evidenccyand  having 
thought  that  evidence  infufficient  to  prove  a  hiring  in 
JBontzuartb,  the  Court  could  not  infer  tlie  faft  of  it  when 
the  feflions  below  thought  the  evidence  did  not  prove 
h  :  that  it  is  the  province  of  the  fcffions,  and  not  of  the 
King's  Bench,  to  draw  conclufions  from  evidence.* 
Secondly,  That  if  ihe  Court  fhould  be  of  opinion,  that 
the  ilate  of  the  cafe  would  warrant  an  opinion  tliat  a 
fctrlenoent  was  acquired  in  Bofji worth  by  the  hiring  and 
fcrvicc  of  tlic  pauptr's  faihcr  in  that  parifli,  vet,  that  as 
Bontworth  produced  evidoncc  to  prove  a  fubfequent  fct- 
tlcaicnt  in  lUjicldy  which  was  improperly  rejcdcd  be- 
caufe  hearfay,  the  Court  ought  to  fend  the  cafe  back,  to 
Ihe  fellions,  and  dircfk  them  to  hear  and  receive  tlie  evi- 
dence of  Rachael  Merrat  as  tQ  the  declarations  of  her 
kuiband  :  that  fuch  evidence  ought  to  be  admitted  in  a 
cafe  circumflanced  as  the  prefent  is,  and  that  in  faft  it 
is  the  conftant  practice  of  other  fcffions  to  receive  fuch 
hearfay  :  that  the  cafe  of  Rex  v.  hihabltanti  of  Grecn^ 
W  Ariw,  pastt  u'/VA  [a)  came  before  the  Court  of  King's  Bench  upon 
^.  pL  4J3.  hearfay  evidence  only :  that  the  Court  fcnt  it  back  to  the 
feJfions  for  the  fingle  purpofe  of  fta ting  whether  the  pauper 
did  in  fatt  refidc  forty  days  at  Greenwich ^  the  order 
having  llared  only  that  he  might  have  refided  there 
forty  davs :  that  the  Court  would  not  have  fcnt  it  to  the 
fcHlons  if  they  had  not  thought  hearfay  evidence  admif- 
fibje,  that  hcir.g  the  only  evidence  which  could  be  had 
in' the  caufe  — Lqiid  MansfiiiLD  interrupted  ii/r.  £>?/»- 
r-^^'ij",  ^^yh\  Kirhy^  and  fWr.  Grofc^  in  arguing  that  the 
ftiliojis-ovder  ought  to  he  qualhcd  ;  and  dcfircd  us  to 
arpiy  ouvfclvcs  to  prove,  that  in  the  manner  the  points 
i\cr;:  ftr.tcd  tiic  Court  cottid  quafli  the  order  of  feflions  ; 
fcr  he  fiid,  lie  mi^^lu  \v^\c  been  of  a  different  opinion 
from  the  fefnor-,  yet  as  they  thought  the  evidence  upon 
the  firft  part  of  the  cafe  did  not  amount  to  the  proof  of 
a  hiring,  which  is  a  faft  arifing  from  evidence,  he  did 
5^ot  fee  iio\v  he  could  c!t:cide  upoi,i  the  evidence,  it  being 
tl;e  province  of  the  juiVices  to  draw  conclufio^s  from 
rvidcnce,  not  the  bulinefs  of  the  Court  above:  that, 
J^£C07ci>LY,  the  or:Icr  ought  to  be  fsnt  down,  becaufe 
they  l»acl  rcfufcd  cvide^.c?  which  they  ought  to  have  rc^ 
pcivcd.-r-Iij  ani\\ci   lo  both  thefe  obfeivations  it  was 

contended, 
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contended,  first.  That  if  the  Court  was  of  opinion,      ft«ic«^» 
that  the  evidence  which  the  feffions  ftatcd,  and  believed,     lJiiTi.*ir# 
amounted  to  a  clear  proof  of  a  faft  which  the  feffions 
thought  it  did  not,  the  Court  had  a  right  to  correal  any 
improper  conclufion  of  theirs,  as  well  with  refpeft  to  afaft 
arifing  from  evidence,  as  from  the  evidence  refulting  from 
fa£t :    that  if  it  were  otherwife,  great  injuftice  would 
fre<juently  be  done  :  that  it  is  cflential  to  every  appellant 
junfdidion  to  correft  every  kind  of  error  which  inferior 
jurifdidion  falls  into  :  that  if  the  feffions  had  difbelievc4 
the  evidence,  the  Court  then  had  no  right  to  over-rule 
their  opinion:  the  fending  down  the  cafe  could  anfwcr 
no  life,  if  the  Court  could  not  ultimately  correft  thjj 
.opinion  of  the  feffions  upon  this  point,  becaufe  the  evi»i 
4ence  muft  be  the  fame,  and  the  opinion  of  the  jufticej 
muft  be  fo  too,  confequently  they  would  return  the  fame 
cafe;  and  if  the  Court  could  not  correft  their  opinion, 
the  Court  would  clearly  fee  a  parifh  fufFering  injullicp 
from  the  decifion  of  a  feffions,  and  yet  would  not,  acr 
cording  to  his  Lordfhip's  opinion,  be  able  to  do  them 
juflice  by  correftjng  the  juftices'  miftake.    As  to  the 
SECOND  point,  it  was  admitted,  that  the  evidence  of  the 
"Widow  refpeft ing  the  declarations  of  her  hufband  was 
admiffible;  but  it  was  iniiAed,  that  if  there  could  be  a 
good  reafiin  why  the  juftices  did  not  think  a  fubfequcnt 
i'cttlement  proved  by  that  evidence,  the  Cpurt  muft  pre- 
sume th-it  the  fpffions  were  influenced  in  their  opinion 
by  that  rcafon,  and  not  by  any  abfurd  one  they  happen 
to  give,  efpccially  as  they  ^r^  not  required  to  give  any 
reafons  for  their  dccifions :  that  here  was  a  good  reafon 
for  not  paying  attention  to  that  evidence,  namely,  that 
though  the  hufband  pretended  ^  fraud  in  the  mifter'^ 
urning  hiix^  away,  yet  that  was  mere  apprehcnfion  of 
his  own  at  moft,  from  which  no  fraud  ought  to  be  coN 
lefted  ;   or  rather  it  was  an  apology  he  ul'cd  tQ  his  wife 
for  his  having  been  turned  away,  well  knowing  that  he 
had  done  foraething  to  deferve  it;    that  in  this.cafe  this 
fort  of  argument  was  well  founded,  becaufe  it  was  ex- 
prefslv  ftated  that  the  mafterdid  not  give  that  reafon  for 
turning  him  away;    fo  that  at  beft  it  was  a  groundleft 
furmife  of  the  fervant,  which  by  no  means  (hould  have 
weight  enough  to  prevail  upon  the  Court  to  believe  agrofs 
fraud  had  been  connmitted  by  the  mafter;  that  this  being 
the  cafe,  the  fame  argument  was  fuggefted  as  in  the  laft 
point,  namely,  that  it  would  be  abfurd  to  fend  down  a 
cafe  to  the  feffions  to  hear  that  evidence,  which  when 
Jicard  ought  to  have  no  weijrht.     Without  fufFering  any 
pbfervatipns  on  the  caft  of  Grccnvjich  citpd  on  the  other 

fide, 
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itix  V.  fidc^  Lord  Mansfield  faid  he  was  fatisficd  that  a  clear 
jiwYx.ir.  hiring  was  proved,  and  that  though  the  evidence  re- 
jefled  ought  to  be  received,  yet  it  would  only  produce 
more  litigation  and  cxpence,  and  muft  have  the  fame 
cffeft ;  he  faid  he  thought  the  order  ought  to  be  quafhed. 
•—Mr.  Aston  was  clearly  of  the  fame  opinion,  and  that 
to  be  fure  the  evidence  of  the  woman  ought  to  have  been 
admitted,  but  ftanding  alone  ought  to  be  taken  as  in- 
iconclufive,  efpecially  as  the  apprehenfion  of  the  fervant, 
as  to  the  rcafon  of  his  being  turned  aVay,  did  not  appear 
to  be  well  founded :  that  if  the  cafe  was  to  be  fent  to  the 
feffions  forthem  to  receive  the  evidence, and  not  conclude 
upon  it  as  evidence  of  the  hiring  and  fervice  at  Ibfield^ 
which  he  thought  they  fhould  not  do,  it  would  be  pro- 
duftive  of  expence  without  any  advantage,  and  bethought 
therefore  the  feflions-order  mould  be  quafhed.  —  Mr. 
Justice  Willej*  abfcnt,  Mr.  Justice  Ashhurst 
being  of  the  fame  opinion,  the  rule  was  made  abfolute, 
^nd  the  fcflions-order  qualhed. 

"^^fdcr'lSfc     ^3^'  ^'"^ '"'  ^""^^^^  ^'^''''y  ^^'"^  '3-  ^'^'  3-  MSS.^ 
tobt're-'fiaicd*^'^-  Serjeaiw't  Hill  moved,  that  a  leffions  cafe  might 
cntht  affidavit  be  fent  down  to  be  re-ftated  upon  the  affidavit  of  ope 
icrf  a  perfon  thai  Jupholme^  who  paid  to  the  pariih  rates,  and  was  examined 
fhe  clerk  of  ihc  ^t  the  time  that  the  clerk  of  the  peace  was  direfted  to  ftatc 
ftau*his*cJi-'    the  Cafe  according  to  the  evidence,  and  that  he  had  neg- 
^ce  uuly.       lifted  to  ftate  the  evidence  of  the  witnefs  Jupholme  :  he 
admitted  that  he  could  not  fupport  the  order  of  feffions 
as  it  was  dated,  and  therefore  objefted  to  the  manner  of 
ilating  it. — Mr.  Mansfield,  who  was  on  theotherfide, 
and  Mr.Hill,  both  flated,  that  th^juftices began  to  doubt 
whether  the  certificate  upon  which  the  prefent  fcttleraent 
depended  (hould  not  have  been  fignedby  the  churchwar- 
dens as  well  as  overfeers,  but  they  both  agreed  that  that 
was  unneceflary,  if  the  majority  oi"  officers  figned.t — Mr. 
Mansfield  objefted,  thztjupholme^s  affidavit  was  not  to 
be  received  bv  the  Court,  becaufehewas  interefted  by  pay- 
ing the  parim  rates,  and  the  feffions  ought  not  to  have 
fidmitted  him  as  a  witnefs;  but  Mr.  Serjeant  Hill 
infiftcd  that  he  was  made  a  competent  witnefs  by  being 
fuffered  to  be  examined ;  that  the  bare  examinfng  of  a 
witnefs  was  a  waving  of  any  objtftion. — Lord  Mans- 
field being  abfent,  Mr.  Justice  Aston  faid,  We  can- 
not admit  an  affidavit  againft  the  cafe  as  returned  by  the 
juftices  ;  befides,  the  propriety  and  truth  of  the  cafe  arc 
only  attacked  by  an  intereiled  perfon.     It  is  immaterial 
when  the  evidence  is  objefted  to,  if  the  objeft ion  appears 
during  the  trial.    It  was  in  the  prefent  cafe  t?iken  durirg 

th<j 
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'tlietrial.-^MR.  Justice  Willes  and  Ashhurst  of  the      Rex  ♦. 
Tame  opinion, — The  rule  for  fending  the  cafe  to  the  fef-      Bwac«, 
lions  to  be  re-ftated  was  difcharged,  and  the  rule  for 
qaafhing  the  order  of  feilions  made  ab folate. 


VIll.  The  fup^rinUndency  of  the  King's  Bench. 

837.  Anonymou^^EcifterTerm^  29.  Car.  2.  l.  Vent,  310  The  Court  of 
—  It  was  moved  for  the  fetting  afide  an  order  of  fe/Hons  KJns's  Btnch 
for  the  fettling  a  poor  perlbn  in  a  town,  who  had  been"*'"  "otquafli 
lint  thither  by  a  warrant  of  two  julliccs,  and  it  was  con- j^J^^'^^j^*'^^ 
firmed  upon  appeal  to  the  fcffions. — But  the  Court  for  error  ia 
would  hear  nothing  of  the  merm  of  the  caufe  ;  the  order  form. 

of  feffions  being  in  fuch  cafe  jinalj  unlefs  there  were  an 
end  in  the  form. 

838.  South  Cadhury  v*  Braddon^   Afich.  Term^  Q»  >///w.  The.  Coort  of 
2.  Salk.  607.  — If  the  feffions  reverfe  the  firft  order,  and  King's  Bcncii 
that  being  removed  appears  to  be  good,  this  Court  niuft  "''H "°^  **" 
intend  it  was  reverfed  on  the  merits,  and  affirm  the  order  ^J^^'^^^^^J^ 
of  feffions.     If  the  feffions  reverie  the  firft  order,   and  lefjit  affirm  a 
that  being  removed,  appears  not  to  be  good,  we  muft  bad  order, 
intend  it  was  r«verfcd  for  form,  and  affirm  the  order  of 
revcrfal.     So  if  the  feffions  affirm  the  lirft  order,  and 

that  appears  to  be  good,  we  muft  affirm  the  order  of 
feffions.  But  if  the  firft  order  appears  bad,  and  the 
feffions  affirm  it^  this  Court  muft  reverfe  it>  becaufe  it 
appears  naught. 

839.  Rex  V.  Bradenhamy  Eafter  Term^  29  Ge&.  2.  Burr,  The  Coort  wUI 
Sn   C-  394. — Two  juftices  remove  John  Saunders  from  "o^  f«n^  ««  or. 
Thame  to  Bradenham,  and,  on  appeal,  the  feffions  dlf-  ^^^'fo'S''^^ 
charged  the  faid  order.— Nares,  on  behalf  of  the  parifh  tificd  byihT^* 
ofThamey  on  an  affidavit  ftating  that  the  order  was  notminucesoftbe 
dif charged  upon  the  merits^  which  was  never  entered  into,  feffions,  if  ihe 
but  quajhed  for  an  apprehended  miftake  of  form ^  obtained  j*^  ^^^^^ 
a  rule  to  fhew  caulc  why  the  order  (hould  not  be  fent|J^j'^^7 

.  back  to  the  feffions  to  be  rectified,  and  made  agreeable  to  ubliihed. 
the  truth  of  the  cafe.  But  on  the  other  fide  an  affidavit 
was  produced,  which  denied  that  the  order  was  quafhed 
for  want  of  form. — The  Court  held  it  doubtful  upon 
the  affidavits,  whether  it  was  in  faft  difcharged  upon  the 
merits,  or  quafhed  for  defeft  in  form,  and  was  therefore 
clearly  and  unanimoufly  of  Qpinion  that  the  Court  could 
do  nothing  with  it. 

840.  Rex 
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Tfic  CottwUl        840.  Rex  V.  Hitcham,  Hilary  Term^  33.  Geo.  i.  ^^r/i 
t^'^tolTcaV  in   ^'  ^:  489-— Two  juftices  remove  Thomas  Death  and  his 
•rdcr*ihaHt'     family  from  Hitcham  to  Ringjhall\  and  the  feffion^,  oil 
aisy  be  amend,  appeal,  Vacate  the  order,  on  account  of  his  having  gained 
•d  as  eo  a  parti,  a  fettlement  by  hiring  and  fervice  in  Hitcbam.-^^^oKTON 
«ularf;*a  by     moved  to  quafh  this  order  of  feffions,  Becaufe,  as   the 
— •cTidencc.    p^ypg^  ^^5  ^  married  man  with  a  family,  he  could  not 
gain  a  fettlement  by  a  hiring  and  fervice  ;    and  this  let- 
ting himfclf  is  nothing  more  than  a  hiring  for  a  year  atid 
a  fervice  for  a  year.    Afterwards,  Mr.  Mortok  (who 
was  for  tl)c  parifh  of  Ringjhall)  moved,  That  the  order 
of  felTions  might  be  fent  down  to  be  amended  in  the  ftatc 
of  the  fafts.     He  produced  an  affidavit,  **  that  the  pau- 
*•  per  was  not,  in  faft,  a  married  man  at  the  time  of  his 
"  letting  himielf  to  his  brother  for  a  year;  nor  was  his 
being  a  iingle  man  at  that  time  at  all  contefled :  bat 
tliat  the  recital  of  his  having  a  wife  at  that  time  was 
*'  infer  ted  by  a  mijiakc ;  and  that  it  then  appeared  to  the 
•**  feffions,  upon  the  evidence,  that  he  was  then  a  linglc 
"  man." — Lord  Mansfield.    Otherwife,  there  is  no 
qucftion  about  the  fettlement:   and  I  wondered  at  its 
being  made  one. — ^A  rule  was  made  to  (hew  caufe  why 
the  order  of  feffions  fhould  not  be  fent  back  in  order  to 
be  amended.     This     rule    was     now    made   abfolutc, 
though  very  ftrenuoufly  defended :  for  the  Court  thought 
it  likely  to  be  a  miftake,  for  two  reafons.     One  of  tliem 
Was    an    obfervation    of  Mr.    Justice   Dennisok's, 
^*  That  if  he  was  not  a  fingic  man  at  the  time  of  bis 
'*  hiring  himrelf,  no  queftion  at  all  cotild  havearifen  at 
**'  the  felfioHS  about  the  reft  of  the  cafe."     The  other 
reaion  to  fiifpcft  that  it  was  a  mere  miftake,  was  added 
"     by  Mp..  Justice  Foster  ;  namely,  **  That  the  counfel 
**  ccncernerd  for  the  parifn  of  Hitcham  were  fd  vehement 
**  in  tlicir  oppofition  to  its  being  ftated  agreeably  to  the 
*^  real  truth  of  the  fa6V."     The  feffions  thereupon  rc-e3|- 
aniined  tix  matter,  and  heard  ncv.' evidence,  which  proved 
the  fa  id  1  homns  Death  to  have  been  a  fingk  man  at  the 
time  of  the  hiring :  and  they  amended  their  order  ac- 
cordingly. 

Mb  (£r7cn$  be  g^i.  Rex  v.  Jvjtices  cf  Sujfcx,  Mch.  Term,  9.  Geo.  3. 
ic'jcorntd  MSS,  -^^  A\y  appeal  againft  an  order  of  removal  was 
ii.mKtit  q(  h  *'<^g«liirly  lodged  at  the  Michaelmas  feffions  1767  at 
Veal  c^iv,  ihc  t.tu'oith^  ^nd  the  juftices  upon  hearing  the  caufe  con- 
Court  wiJi  grant  cciving  a  doubt,  ordered  a  fpccial  cafe  to  be  made  for  the 
trr,''"'""  opinion  of  the  Court  of  King's  Bench.  The  counfel 
ac  fcts  n '"*     withdrew  in  order  to  fettle  the  cafe,  but  before  they  had 

'<'«.cw.f'.ci«  the  4ai««     Sit  alfo  RCx  f.  JulKce&of  Wer»moieIand^  ante. 

come 
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come  to  any  agreement^  the  feffions  was  inadvertently      r«x  ^. 
adjourned,  and  this  caufe  was  neither  retained  nor  ended.  Ju»ticm  #p 
Upon  thcfc  fafts  an  application  was  made  to  the  Court      *««»*«• 
of  King's  Bench  for  a  mandamus  to  compel  tlie  juftices  to 
proceed  in  the  appeal. — By  the  Court.     When  the 
juftices  entertain  a  doubt,  they  may  without  the  confent 
of  the  parties  order  a  fpecialcafc  to  be  made.     When  the 
juftices  fay,  as  they  did  here,  that  a  fpecial  cafe  (hall  be 
made,  they  virtually  fay  that  the  caufelhall  be  adjourned 
over  till  a  cafe  is  made ;    and  therefore  the  want  of  an 
adjournment  or  a  refpite  is  merely  tlie  omiflion  of  tlie 
clerk,  and  may  at  any  time  be  fupplied.     Let  a  mandamus 
go  immediately,  unlei^  the  refpondf  nts  will  confent  to  si 
cafe.  ' 

842.  Rex  V.  Whodlandy  Eajler  Term^  26.  Geo,  3.  I.  Term  Whether,  ^rAmk 
Rep.  261.  —  Thomas  GuJweU  Anne  his  wife  and  their  two  J.^!^^*^'^'^**^ 
children  were  removed  by  an  order  of  two  juftices  from  p^grticuiafiy 
tlie  parifh  of  AJhburton  in  tlic  county  of  Devon  to  the  from  whence 
parifti  QiJVaodiand  in  the  faid  county  ;   and  the  feffions,  they  infer  frat^l^ 
upon  appeal,  confirmed  that  order,  and  ftated  the  fol-  ^^«  ^^^^^  ^^ 
lowing  cafe  {a) :— That  the  pauper  Thomas  Gujhvell  was  ^^^ J^^^J*^^ 
a  day-labourer,  and  fettled  in  the  parilh  of  PVoodland  by  jho^  f^at, 
iervitude,  and  that  he  went  into  the  pariih  of  y^^tfr/^x,  wichoot  liavie; 
where  he  rented  a  cot-houfe  at  iL  I2J.  per  annum^   in  regard  to  the 
which  he  refided :  that  while  he  fo  rental  it,  on  or  about '*^J"!*^^^°"^ 
O^ober  1782,  he  took  a  meadow  for  one  year  in  the  faid  ^  ^  ^ 
parifti  of  IVoodland  at  the  rent  of  ten  guineas  of  one 
Afark  Ncrthcote,  who  refided  in  the  faid  parifh,   and 
rented  this  together  with  other  ground  of  Mrs.  Tayhi\ 
and  paid  the  poor-iates  thereof,  being  by  covenant  to  be 
reimburfed  by  the  faid  Mrs,  Taykr :   that  tlie  pauper  did 
notftock  it  at  ail,  but  at  Chriftmas  he  la  the  grafs  for  three 
guineas  to  Edward  Barter  (without  the  privity  of  the 
iaid   Northcote)    until    the    Ladyday    following,     who 
ilocked  it,  and  paid  the  rent  to  him  :  that  the  pauper  after 
that  (but  not  on  the  fame  dayj  paid  Northcote  his  land- 
lord five  guineas  for  a  half-year's  rent;    that  there  were 
feveral  psrfons  who  offer fd  to  take  the  grafs  of  the  pauper 
before  he  lei  it  to  Barter  :  that  he  the  pauper  laid  up  the 
ground  for  mowings  and  then  let  the  Ihred  or  mow  to  the 
Aid  Mark  Northcote  for  five  guineas,  and  the  after-grais 
for  two  guineas  :    that  at  the  end  of  the  year,   when  be 
came  to  iettic  accounts  with  Northcote^  the  pauper  re* 

(a")  At  ft  former  ftfliiuns  t'le  evi>  was  admiHibJe,  fent  the  C'lfr  Jown  t^ 

denee  of  Mark  Northe^u  was  rejcdl-  be  re-()ated,  ao4  (o  Ti:^x\i^  |)is  evi^ 

ed  ;  but  the  Court  of  iCini$*s  Bench,  deace, 
^eiog  pf  opiq^oo  fbat  bt#  tcj(},imon/ 

ceive4 
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Rix  ♦.  ccivcd  two  guineas  on  balance  of  accounts,  after  allow- 
WotofcAWD.  ing  five  guineas  to  N&rtbcote  for  the  half-year's  rent  then 
due:  that  NorthcoU  did  not  apply  to  the  pauper  to  take 
this  ground,  but  that  the  paupet  applied  to  him,  and  be 
readily  trufted  him,  affigning  as  reafons,  that  he  believed 
him  to  be  an  honeft  man,  though  a  day-labourer,  liaY- 
jrtg  known  him  upwards  of  twenty  years ;  and  that  he 
had  heard  juft  before  he  let  him  the  cftate  that  the  pau- 
per had  received  a  legacy  from  a  brother-in-law  equal 
to  the  year's  rent :  that  he  (Northcote)  had  frequently 
made  a  pra&ice  to  take  ground,  and  let  it  out  again  in 
parts  and  parcels  :  that  three  years  previous  to  the  taking 
of  the  above  meadow,  the  pauper  applied  to  the  parifh- 
offic^rs  of  Woodland  for  reiefy  on  account  of  ficknefs, 
and  was  relieved  by  them  :  that  about  half-a-year  after 
the  expiration  of  the  term  for  which  he  took  this  mea* 
dow,  his  wife  applied^  and  received  pay  of  the  parijh  of 
Woodlandy  he  then  being  fick .  in  the  Exeter  hofpital : 
tliat  he  jnade  a  frelh  agreement  for  taking^  another  field 
of  NorthcoiCy  at  13I.  per  iinnuniy  on  the  morning  of  the  day 
he  was.  examined  before  the  juftices  touching  his  fettle- 
ment.  And  the  court  of  feffions  were  unanimoufly  of 
opinion,  that  the  faid  taking  of  the  faid  field  was  frau- 
dulent.— Clapp,  in  fupport  of  the  order.  It  has  fre- 
quently been  decidedf  that  fraud  is  a  fa£t,  and  not  an 
inference  of  law  ;  and  when  the  juftices^  at  the  fefHons 
have  exprefsly  found  fraud  from  the  evidence,  this  Court 
will  not  draw  a  different  conclufion,  even  though  the 
cafe  ftatcs  all  the  fads  particularly.  In  the  cafe  of  Rex 
(a)  Ante,  page  v.  St.  Nicholas  in  Harwich  {a)y  renting  lol.  per  annum  did 
703.pl.  6x0.  not  gain  a  fettlement,  becaufe  it  was  found  to  be  frau- 
dulent— Wright,  Juftice^  faid,  "  The  juftices  adjudged 
tbis  fraudulent y  and  the  circumftances  vindicate  their 
adjudication :  but  if  the  fads  had  not  vindicated  their 
^^  conclufion,  yet  unlefs  it  had  manifeftly  and  plainly 
*'  appeared  to  have  been  a  mifconclufion,  tdo  not  fee  that 
**  we  could  have  adjudged  it  not  to  be  fraudulent  ^  The 
{b\  Ante,  page  cafe  of  Rex  V.  Tedford(b)  is  very  diftinguifhable  from  the 
667.  pi.  586.  prefcnt.  The  queftion  before  theCourt  was,  Whether  the 
and^pagc  846.  ^^^^  found  in  that  cafe  amounted  to  a  purchafe  under  the 
***   ^'*  aft, of  9.  Geo.  I.  or  whether  the  purchafe  was  fraudu* 

lently  made  in  order  to  defeat  the^  aft?  It  was  merely  a 
queftion  upon  conftruftion  of  that  aft,  and  could  not 
be  intended  to  eftablifli  as  a  general  principle^  that  the 
Court  might  in  all  cafes  draw  conclufion  of  fraud  from 
fafts  ftated.  That  was  held  not  to  be  a  frnud  in  point  of 
law  ;  but  here,  if  the  Court  over-rule  the  dcctfion  of  the 
julllccs»  they  muft  find  no  fraud  in  point  of  fail  *     But  if 

the 
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Ae  Court  fhould  be  of  opinion  that  they  arc  at  hberty  to       ^^^  *• 
«oter  into  thc/a^  of  whether /rfli/^/  or  }io  fraud,  it  appears   Woodiano. 
that  the  juftices  were  well  warranted  in  drawing  the  con- 
cluiion  which  tlicy  have  done.     There  is  a  diftindion 
between  a  ftatement  of  fafts  and  of  evidence ;    and  the 
Court  have  frequently  determined  that,  where  the  cafe 
contains  both,  they  will  rejeft  the  Jattcr  as  furplulage, 
and  confine  their  attention  to  the  former.     Now  here 
tlie  only  pait  of  the  cafe  on  which  the  other  fide  can 
rely  is  the  evidence  of  Northcotc  \  the  jdftices  could  never 
intend  to  ftate  Northcou\  reafons  for  letting  this  tenement 
cs  faSls^  for  they  could  not  adjudge  it  to  be  a  fraudulent 
taking,  ^hen  the  reafons  aligned  for  fuch  taking,  admit- 
ting thena.to  be  fafls>  would  negative  it.     This,  there- 
fore, being  only  evidence,  muftbc  rejcfted  j  and  on  the 
reft  of  the  cafe  the  Court  will  fee  no  rcafon  to  overthrow 
tlie  decifion  of  the  feflions.-— Fans  haw,  contra^  contend* 
€d,  that  where  the  fefiions  only  find  fraud  generally,  this 
Court  is  bound  by  fuch   finding;  but  whenever   the 
fcffiotis  ftate  fads  fully  and  particularly  from  whence 
they  infer  fraud,  it  is  the  province  of  this  Court  to  draw 
their  own  conclufions,  for  thofe  fafts,  without  having 
regard  to  the  adjudication  of  the  court  below.     And 
Lee,  JufUce^  in  the  cafe  oi  Rtxv^  Teiif9rd{a\  (aid,  *'  If(tf)  Burr.  S.G. 
<*  this  ftate  of  the  cafe  contains  the  whole  of  the  fa£t,  57-     Ante, 
**  then  the  adjudication  of  the  feffions  fignifies  nothing,  P*'M-P*«8a9- 
*'  if  we  are  of  opinion  that  the  fafts  are  not  fufficient  to 
'*  warrant  their  conclufions ;  for  we  are  to  draw  a  con- 
**  clufion  from  thfi  fafts,  when  we  have  them  clearly 
"  before  \|s."     The  only  queftion  then  is,  Whether  all 
the  fafls  are  fuUy  before   the  Court?     which  muft  be 
taken  for  granted ;  and  if  fp.  Whether  the  Court  will  not 
fay,  that  theconclufion  which  the  feffions  have  drawn  is 
wrong  ?   Whatever  might  formerly  have  been  the  cuftom, 
it  is  the  ^raftice  of  the  fefiions  now  to  ftate  evidence  as 
well  as  fa^s,  and  this  Court  will  form  their  judgment 
from  both.     Rex  v.  Bramptm  (i),  Rex  v.  Hoddefden  (rj,  {h)  Ante,  page 
Rex  V.    lVclford{d)y   Rex  v.  St.   Michael's  in  Bath  (ejy^ts.p\.^^j. 
and  Rex  v.  Lan^ham  ffj.    Then  taking  this  v/hoJe  cafe  /^)  p^^^^^  ^^^ 
together,  it  is  impoflible  to  fupport  the  decifion  of  the  409.  pi.  '377. 
feifions.     It  is  ftated,  that'  this  man  had  credit  in  the  f^  . 
parilh  for  ten  guineas />«-ii;«;f«/w.   It  was  fo  notorious  thatL,,  JJ)^*  ^^^^ 


gumeas.      i  ne  cviaence  aoes  not  itate  any 
confpiracy  ;    it  was  a  fair  under-letting,  and  the  mere  ^^^  ^?^*'  ''"** 
circumftancc  of  its  being   under-let   afi^ords    no    pre- ^^^*  ^' *^'* 
fumptioa  of  fraud;     Rex  v,  Llatidverrai  Ig) . — Curia^^^^"^"'**  P'S* 
.    Vol.  II.  Kkk  advisare '^^•*'^-"*- 
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The  Court  of 
King's  Bench 
may  ortler  the 
fcHions  to  en- 
quire into  a  U& 
which  appears 
floubtful  on  the 
original  oider  of 
removal,  even 
though  the 
feHiont  flated 
no  cafe  for  the 
opinion  of  the 
Court. 


^^*v.  ADvisARE  vtjLT.— Afterwards,  on  this  day,  Willed 
Woodland,  y^y^^^v^  delivered  the  opinion  of  the  Court— That  they 
did  not  think  it  neceflary  in  this  cafe  to  give  an  abiblute 
opinion  upon  the  general  queftion,  Whether,  when  the 
feflions  have  ftated  all  the  fafts  particularly,  and  drawn  a 
conclufion  of  fraud  from  thofe  fa^s,  this  Court  have  a 
right  to  examine  into  the  propriety  of  fuch  conclufion  ? 
bccaufe  they  were  all  of  opinion,  that  the  conclufion  of 
the  juAices  upon  the  fads  ftated  in  this  cafe,  that  it  was 
a  frauduhnt  takings  was  right.— Order  of  feffions  affirmed. 

843.  Rex  V,  Margam^  Eafter  Term^  2J.  Geo,  3.  I.  Term 
Rep.  775. — Two  juuices  remove  a  pauper  fironi  Langumvd 
to  Marganty  on  which  they  adjudged  him  to  be  fettled  in 
Mar  gam  by  virtue  of  a  certificate  under  the  hands  and 
feals  of  L.  Ruff^  churchwarden,  and  //.  Thomas^  overfcer, 
of  Margam^  and  ji.  Powell  and  S.  fVUlloms^  jufticcs  of 
the  peace,  and  attefted  by  two  witncfles.  The  parifh  of 
Margam  appealed  to  tlie  next  fefllions  at  Glamorgan^  where 
the  order  was  affirmed  on  hearing  the  merits.  Thefe 
orders  being  removed  here  by  certiorari^  thi^  Court  in 
Hilary  1786  directed  the  feffions  to  ftatethe  number  of 
overleers  and  churchwardens  of  Margam  at  the  time  of 
granting  the  certificate.  In  anfwer  to  this  rule  the  court 
of  feflions  reprefented  to  the  Court  of  King's  Bench,  that 
they  could  not  ftate  the  fame  without  proceeding  to  ex- 
amine witneflcs  on  bodi  fides,  which  they  did  not  con- 
ceive themfelves  authorized  to  do  without  the  further 
direftions  of  theConrt  of  King's  Bench.  In  Hilary  Term 
1787  the  Court  of  King's  Bench  ordered  the  court  of 
fefiions  to  examine  into  and  certify  the  number  of 
'  churchwardens  and  ovcrfeers  of  the  poor  at  the  time  of 
giving  the  certificate  in  1741 ;  and  to  examine  and  hear 
fuch  evidence  as  ihould  be  produced  by  the  parties  to^ 
thofe  fafts.  To  this  rule  the  juftices  returned,  that  at  the 
time  of  giving  the  certificate  there  were  two  ovcrfeers 
and  four  churchwardens  in  Margam  [a). 

If  thcfeflion*  844.  Rex  V.  Tarpole^  Trinity  Term^  31,  Geo,  3,  4,.  Term 

€vifjrm  an  0:-  Rfp.  7 1. — ^Thc  feifions  on  appeal  confirm  an  order  of  two 
dcrottwojnf-  juftices  removing  a  pauper  from  Leominjter  to  Tarpcle. 
*'^!!: '^f  ^^'''l  The  orders  having  been  removed  here  by  certiorari,  a  rule 

of  King's  Bench  °  ^  ^ 

will  noifvijjh  iq  but  will  qua(h  the  order  of  fefllions,  and  dlre6^  the  feflions  to  not-<ce  ttie  order 

pi  twojuLtices.    Set  Cadbary  v.  Braddon,  ante.  • 

(a)  But  the  Court  will  not  fend  a  cide  according  to  the  meritt  of  tbe 

cafe  down  to  the  feflions  to  be  le-  cafe.     See  Rex  v.  Middleaay,  aote, 

dated  on  a  mere  formal  objcflion,  if  page  650. 
enough  appears  to  enable  them  tO  de» 
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^s  ofetairied  on  a  former  day  to  fhcw  caufc  why  the      ^s«  «'• 
briginal  order  of  two  juftices,  and  alf6  the  order  of  fef-    Yaepoh. 
fions  confirming  It,  Ihould  notbequalhed.— Bearcroft 
how  admitted  that  the  order  of  feilions  could  not  be 
fupported;.    on  which  EksKiNE  defired  that  the  rule 
ifnight  be  cnade  ablbl\ite. — But  Lord  Kenyon,  Chief 
yufticey  faid,  that  could  not  be  done,  as  no  judgment  for 
fauafhing  the  original  order  was  entered  on  the  rolls  of 
the  feffions.     If  the  court  of  feilions  had  quafhed,  inftead 
of  confirming,  the  original  order,  there  could  have  been 
ho  difficulty  now.     But  the  parties  cannot  come  here  per    ' 
fattum  ;    and  as  no  judgment  for  qualhing  the  order  of 
jvfticcs  was  given  at  the  feffions,  we,  as  a  court  of  error, 
cannot  do  what  the  court  below  Ihould  have  done.     Wc 
muft  make  tliat  part  of  the  rule  abfolutc,  which  has  for 
its  objeft  the  qaafhing  of  the  order  of  feffions,  and  diredk 
the  juftices  below  to  enter  a  continuance  to  the  next  fef- 
fions (which  appears  to  be  neceflary  from  a  cafe  in 
a.  Strangt)  ftf),  when  they  may  decide  it — And  the  Court  (^j  Quare,  Tf 
Ordered  this  accordingly.  thecafeof  Rex 

V.  Folfted  was  the  cafe  atlartcd  to  ?  2.  Sir.  xx63.    Ante^  page  844.  pi.  823. 
IX»  Of  cofts  and  charges. 

845.  Rex  V,  Juftices  of  Nottingham ^  5.  Geo,  i.  MSS. —  The  allowance 
A  mandamus  was  direfted  to  the  juftices  to  give  cofts  to  ^^'^J^'  "PO"  •»* 
the  party  in  whofe  favour  the  appeal  had  been  detcrmmed.  ©Sw  o?rcmo^ 
But  upon  the  return,  the  Court  held  it  reafonable  for  vai is  inthedir- 
them  to  have  the  power  of  judging  whether  cofts  fhould  crctionof  the 
be  allowed  or  not,  and  quafhed  the  writ  of  mandamus,       ftflJow, 

846.  St.  Mary*  s  Nottingham  V.'  Kirklingtortf  E after  Term^"^^  Court  will 
3.  Geo,  3.  2.  ScffCafis  67. — Moved  for  a  mandamus  to  be  ^'*"'  *  w««^- 
direfted  to  the  juftices  of  peace  of  the  town  and  county  J!^',*^'^^'^^ 
of  Nottingham  J  commanding  them  to  allow  the  parifh  of  mgih«m  to  air 
Kirklington  the  expeacc  and  charges  their  officers  had  low  co/Im  and 
been  put  to,  in  keeping  a  poor  perfon  frq^n  the  time  of  ^^T*** 

his  removal  to  the  parifh  of  Kirklington  till  the  time  that 
the  order  of  removal  was  difcharged  by  the  feffions,  upon 
the  appeal  of  the  parifti  of  Kirklington  from  it.  This  is 
what  is  ordered  by  the  ftatutc  9.  Geo.  i.  c  7.  f.  9.  and 
has  been  allowed  in  the  cafe  of  Rex  v,  the  Inhabitants  of 
B'ofton. — ^A  mandamus  was  granted. 

K  k  k  a  S47.  MaidtH- 


868  APPEAL   TO   m£   SESSIOKd. 

The  feffions  In       847 .  Maidenbradley  v.  Wall'ingfardy  Eafter  Ttrm^  1 2.-G/0.1« 

Glaring  cofls    p^i^y  247. — \/Ir.  Hussey  took  an  exception  to  an  ot^r 

thatfo°mach     ^^  fcflions  made  for  cofts  upon  the  ilatute  of  9.  Geo  i. 

w«  expended,  c.  7,  becaufe  it  orders  fo  much  fot  cofts,  witliout  faying 

that  fo  much  was  expended  or  laid  out. — Curia.     It 

appears  by  the  oathot  the  parties,  that  fo  much  was  laid 

out. 


Jannot^rder  ^4^'  R^x  V.  Stamficld,   Eafter  Ter my    16.  Geo.  2.  Burr. 

cofts  on  the  S,  C,  205. — The  feflions  adjourned  the  appeal  to  the  next 
meie  acQourn-  quarter-ieflions,  and  ordered  four  guhieas  cofls  to  the 
ment  of  an  appellants :  which  order  was  quafhed  as  to  the  colls;  for 
appeal.  ^^ic  felTions  cannot  give  cofts  on  a  mere  adjournment  of 

the  appeal,  without  hearing  it. 

Jan'iiot^r^        ^49-  ^''^  '^"  ^''^"'  ^^^^''''  ^^'^^'  ^''''^;  ^^'  ^^^'  ^"  ^'^''''' 

tbscofis  to  zt-    ^'  ^'  ^94- — ^^^  order  of  feffions  quafliing  an  infufficieat 

tend  the  event  Order  of  Juftices  for  the  removal  of  a  pauper  from  the 

of  another  pre-  pari  111  of  Gj'aU  Chart  to  the  parifli  of  Kenningtori^  con- 

fumedappcaJ.    eluded  thus  :  ''  It  is  further  ordered  by  this  court,  that 

^'  the  cofts  of  maintenance  of  the  faid  5.  M.  fincc  the 

**  time  of  the  removal  to  the  faid  parilh  of  Kcnmngtcn^ 

•*  Ihall  abide  the  event  of  the  caufe;  iu  cafe  the  faid 

'-  pniifhof  Great  Chirt  ftiall  think  proper  by  another 

*'  order  to  remove  the  faid  S.  M,  to  the  faid  parifh  of 

'*  KenmngtoYiy  and  the  inhabitants  oi  Kennington  appeal  to 

"  this  court  from  the  fame.*' — By  the  Court.  Let  that 

part  of  the  order  which  direfts  the  cofts  of  maintaining 

the  pauper  to  attend  the  event  of  the  caufe,  be  qualhed. 


If  ct  i.iTions  85^*  R^xv. Edgeworth^  HilaryTerm^' ^l >  Geo,  3.  ^Term 

c.icbsient  Rrp.  2i8. — When  this  fettlemcnt  caie  was  argued  in 

down  to  be  Hilary  Tcrm^  29.  Geo,  3.  the  Court,  not  being  fatisficd  as 

fc.ftated,and  ^^^  qj^^  f^£^^  f^rit  it  down  to  the  felDons  to  be  re-ftatcd. 

abandon^r^'  The  fcflions  accordingly  ftated  that  faft,  and  returned 

when  it  is  re-  the  cafe  here,  whca  tlie  order  of  feffions  was  confirmed, 

turned,  thi«  And  though  it  IS  ftated  {a)  that  it  was  confirmed  with- 
Court  wiiidif- Qy|.  arguiiicnt,  we  meant  only  without  hearing  any  ar- 

c(urpchi$rc-  g^j^^g,^^ .    foj.  the  counfcl  on  both  fides  were  iiiftruftcd 

V      cognizance  for   o     .  '        .  .  ,  ^        ^  1  1  > 

<  thecoih}  butif^nd  prepared  to  argue  it :  but  the  Court  thought  that 
hedifpute  the  the  additional  fad  ftated  by  the  fcflions  was  decifivc.  A 
amendedordcry  motion  was  madcin  this  Term  on  the  part  of  the  parifh  of 
Mjey  will  nor.  Jffi^civorth  to  difchargc  their  recognizance  {b)  to  pay  cofts, 
(/7^  Ante,  page^'^  ^^^^  ground  that  their  objeftion  to  the  order  of  fef- 
-5';.  1^1.80'.  fioiis,  a^  it  was  originally  ftated,  was  well  founded;  and 
(b)  Given  un-  ^^^^'^^  confequeutly  the  other  parifii  (Caftleton)  would  not 
del  5.  Geo.  2.    have  been  entitled  to  the  cofts,  if  the  Court  had  given 

c.   I  p.   r.    2.    which  fee  poll.  p8^e  869.  pi.  S^^. 

judg. 


APPEAL   TO    THE   SESSIONS.  869 

judgment  on  that  cafe.    And  the  cafes  of  Rex  c/.  ////-      J^««  ". 
chin  [a)  and   Rex y.  Bray  (b),  where  the  fame  riile  had  ^«*"^^»^«• 
been  granted,  were  relied  on. — ButTHE Court faid,  that,  .  . 

1   ^r         r         1  r    •  1  ^  («)   Ante,  P  igf 

in  thole  cafes  the  parties  lunig  out  the  certiorari  were  not  \^^^  ^^  g 
held  liable  for  the  cofts,  becaufe  when  the  errors  were 
correftcd  they  abandoned  the  profecution.     But  that  in  {h)  Ante*  page 
the  prefent  cafe  the  pari(h  of  Edgeworth  had  not  aban-^54  pJ^Ss*. 
cloned  the  purfuit,  after  the  cafe  was  re-ltated,  but  had 
taken  the  chance  of  the  judgment  of  the  Court  being 
given  in  their  favor,  when  it  came  here  a  fecond  time  i 
gnd  therefore  they  ought  to  pay  the  colls. 


X.  Of  certiorari. 

851.  By  13.  Geo,  2.  c.  i8,  it  is  enabled,  "  That  noKor^/iVort 
**  certiorari  fliJ^Il  be  granted,  to  remove  any  convidion,  fl»*n  be  granted 
**  judgment,  order,   or  other  proceedings,  before  any  ""**'*  within 
**  jufticc  of  the  peace,  or  the  general  or  quarter  feffions,  ^^  ^n^"'**** 

^<  unlefs  it  be  applied  for  in  iix  calendar  montlis  after 
**  fuch  proceedings  had  or  made,  and  unlefs  it  be  duly 
"  proved  upon  oath,  that  the  party  fuing  forth  the  fame 
•*  hatli  given  fix  days  notice  thereof  in  writing  to  the 
•*  jufticc  or  juftices,  or  two  of  them  (if  fo  many  there  be)» 
•*  before  whom  fuch  proceedings  have  been,  to  the  end 
"  that  fuch  juftices,  or  the  parties  therein  concerned, 
*^  may  (hew  caufe,  if  they  fo  think  fit,  againft  ilTuing  the 
**  c&tiorari,^ 

852.  By  5.  Geo.  2.  c.  19.  it  is  ena^ed,  **  That  no  fuclt  no  certiorari 
*'  certiorari  (hall  be  allowed,  to  remove  any  fuch  judg-  tobegramed 
**  raent  or  order,  unlefs  the  party  profecuting  the  ccrtio'  ""*«'»  "pon  » 

rari^  before  the  allowance  thereof,  enter  ijito  a  recog-  "^^^^F****"*^** 
nizance,  with  fuificient  fureties,  before  a  juftice  of 
the  county  or  place,  or  before  the  juftices  at  feflions 
**  where  fuch  judgment  or  order  fhall  have  been  given 
•*  or  made,  or  before  a  juftice  of  the  King's  Bench,  in 
*'  50I.  with  condition  to  profecutc  the  fame,  at  his  own 
**  cofts  and  charges  with  efFeft,  without  wilful  delay,  and 
*'  to  pay  the  party  in  whofe  favour  the  judgment  or  or- 
'*  der  was  made,  within  a  montli  after  the  fame  (hall  be 
**  confirmed,  his  full  cofts,  to  be  taxed  according  to  the 
•*  courfc  of  the  Court  where  fuch  confirmation  Ihall  be. 
**  And  if  he  fliall  not  enter  into  fuch  recognizance,  or 
**  fhall  not  perform  the  conditions,  the  juftices  may  pro-. 
**  cccd  and  make  fuch  further  order  for  the  benefit  of  the 
"  party  for  whom  the  judgment  ihall  be  given,  in  fuch 

K  k  k  3  "  man- 
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**  manner  as  if  no  certiorari  had  been  granted  ;  the  (ai4 
*'  recognizance  to  be  certified  into  the  king's  bench,  and 
"  there  filed,  with  tlie  certiorari  2.r\A  order  or  judgment 
*'  removed  thereby.  And  if  the  order  or  judgment  Ihall 
"  be  confirmed  by  the  Court,  the  perfon  intJtled  to  the 
cofts,  for  the  recovery  thereof,  within  ten  days  after 
demand  made,  upon  oath  of  fuch  demand  and  refufal 
of  payment,  fhall  have  an  attachment  granted  for  the 
contempt ;  and  the  recognizance  not  to  be  difchargcd 
till  the  co{ls  are  paid  and  the  order  cpmplied  with. 


u 

Ci 


No  etrtiorari  g^^.  R^g'V.  AlihertOHy  EoJlerTerm^  \,Ann,  7.  Mod.  lO- 
lies  till  after  ..^Upon  an  appeal  to  the  feffions,  they  made  ^n  order  that 
appea  5  ^^^^  ^^^  order  fliould  be  qualhed  ;  and  the  party  fent  to 

the  parifh  from  whence  he  was  thereby  removed.  It 
was  agreed,  the  juftices  of  the  feffions  haa  only  power  to 
affirm  or  quafli  the  former  orders,  but  not  to  make  a  new 
one  :  But  becauft  an  order  may  be  good  in  part,  and  voi4 
for  the  other  part ;  that  part  which  ordered  the  poor  perfon 
to  be  fent  back  was  quaffied,  and  the  reft  confirmed. 

But  if  the  wht  ^54*  ^^^'  ^'  ^^^^^^K^.^^-^  Micb.Tertn^  \,Ann.  I,  Salk,  147. 
be  filed,  it  is  too — A  rule  w^s  made,  tliat  no  certiorari  fhould  be  granted 
late  to  objedt.  to  remove  orders  of  juftices,  from  whigh  the  law  has 
given  an  appeal  to  the  feffions,  before  the  matter  be  dc- 
Ijerinined  on  the  appeal,  becaufe  it  hinders  the  priyiJege  of 
appealing ;  and  that  if  any  order  be  removed  before  apr 
peal,  it  Ihould  be  fent  down  again  :  byit  if  the  time  of  ap-: 
peal  be  expired,  that  cafe  is  not  within'  the  rule.  Per 
Holt,  Chief  Juftice, — But  afterwards  it  was  held,  that 
advantage  mufttje  taken  of  this  rule  upon  the  motion  iq 
file  the  prder,  for  that  after  it  is  filed,  it  is  too  late. 

The  etrtxarari  855.  Rcx  V,  Warminfter^  Mich,  Term,  8.  C?t'i?.  I .  Stra.  470, 
to  remove  an  — An  exception  was  made  to  order  of  feffions,  that  the 
order  appealed  certiorari {hould  have  gone  to  the  two  juftices,  and  nottq 
*?*'"^'  ^\^  the  feffions,  becaufe  it  did  not  appear  that  any  aft  had  been 

<f  ire^ed  lo  the      ,  r  rr  •   t  n  *'  r      i  i 

feffions  and  I c- done  at  lemons,  either  to  conhrm  or  reverie  the  order, 
turned  by  ihcm.  As  to  this  laft  matter,  THE  CouRT  held  that  the  order  was 
well  returned  by  the  feffions.— And  Mr.  Justice  Eyre 
faid,  it  had  been  fo  determined  already  ;  for  the  juftices 
arc  fuppofcd  to  return  all  the  orders  they  make  to  the 
feffions,  where  thev  are  to  be  recorded  [a], 

{u)  In  the  cafe  of  Rex  v.  Ealon  may  no^  he  tiepiived  of  its  fliare  of 

Mr.J  usricE  BuLLER  faidjihat  juf-  t'lC  farftiturcs  j    and  when  lliat  ii 

tices  ought   in   all    cafes   to  return  done,  a  retuin  of  a  cc/>^  to  the  f<T, 

tftnvi^ioni  to  tht  feflions,  whether  an  tiorari  is  good,     i.  Term  Rep.  335* 
spptariies  or  not,  that  the  crown 
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8  j6.     D  E  X    V.   Inhabitants    of  Stoifold^   Eafter   Term^  An  order  of 

•^  32.  Geo.  3.  4.  Term  Rep,  596.  —  Oa  an  appeal  removal  finned 
againft  an  order,  by  which  M.  ShatUy  his  wife  and  eight  J^^^^'^i"^**"' 
children,  were  removed  from  Stotfold  to  ChilverSy  the  or-  indifferent*" 
der  was  quafhed,  fubjeft  to  the  opinion  of  this  Court  on  csun'ic*,  is 
the  following  cafe: — Al-  Shaw^  the  pauper,  was  born  at  only  vmdahU^ 
Stotfold  in  1741 ;  his  father,  who  died  about  twenty  years  n«««'«»^  >  ^^^ 
fiace,  was  then,  and  continued  to  the  time  of  his  o^ath,  allj^^yj^y^^j'^'i^' 
fettled  inhabitant    of  Chilvcrs  Cotcn;    and   the  pauper  muA  appeal  to 
jVf.  Shaw  has  acquired  no  fettlement  in  his  own  right,  cte next feOlons. 
except  in  the  manqer  following.     The  pauper  was  re- 
moved in  the  year  1776,  with  his  wife  and  five  children, 
none  of  whom,  nor  any  of  the  other  children  named  in 
tlie  prefent  order,  have  gained  any  fettlement  in  their 
own  right,  from  Sandon  in  the  county  of  Hertford  under 
an  order  of  removal,  in  the  ufual  form  to  Stotfold.    The       ' 
parilh-ofBcers  of  Sandon  took  this  order,  and  the  paupers, 
immediately  to  Stotfold^  and  there  delivered  them  with 
the  order  to  the  parifli-officers  of  Stotfold^  by  whom  they 
were  received ;  and  againft  that  order  there  was  no  ap- 
peal.    The  pauper  with  his  family  has  ever  fince  till  the 
prefent  removal  occafionally  redded  in,  and  been  relieved 
by,  the  pari(h  of  Stotfold.     It  was  then  proved  on  the 
part  of  the  refpondents   (after  hearing  counfel  for  the 
appellants,  who  objedted  to  the  evidence  as  inadmifuble^ 
but  which  objefton  was  over-ruled  by  the  Court)  that 
the  order  of  removal  from  Sandon  to  Stotfold^   and  toe 
examination  on  which  that  order  was  founded,  were  in 
fad  ligned  and  taken  by  the  two  juftices  feparately,  and 

K  k  k  f  not 
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Rix  V.      not  in  the  prefcncc  of  each  other;  and  tiiat  one  of  the 
Inhabitants  ^^^  ju^jces,  though  a  magiftratc  for  the  county  of  jH^r/- 
oFSTOTFOLD.y^^,^^  took  thc  cxaminatioa  and  ligued  the  order  at  his 
own  houfc  fitiiate  in  that  part  of  the  town  of  Royfton 
which  lies  in  tlie  couniy  of  Cambridge;    Royfton  being 
partly  in  the  county  of  Cambridge  and  partly  in  that  of 
Hcrtfoid — Bearcroft  and  Chambre,  in  fupport  of 
the  ^ule  to  quafh  the  order  of  fcllions,  admitted  that  an 
order  of  removal  unappealed  againft  is  concluiive,  if  made 
by  two  juflices  afting  within  their  jurifdi£lion,  but  con- 
tended that  the  order  in   1776  was  an  abfolute  nullity, 
being  made  by  one  juflice  only  who  had  jurifdidion. 
The  magiftratCy  who  examined  the  pauper  and  figned  the 
order  in  Cumbrldgtjbhe^  afted  out  of  hi^  jurifdiftion. 
But  a  juftice  of  the  peace  for  one  county  cannot  aft  in 
anotlier ;  his  arts  there  have  no  greater  force  than  tbofe 
of  a  perfon  who  is  not  a  juftice;  for  there  he  is  not  a 
i5.vin.  Ab.     magiftrate.     Then  if  this  order  were  a  nullity  when  it 
II.  D.  2.         was  made,  it  never  can  become  a  valid  inftrument,  but 
may  be  refifted  whenever  it  is  attempted  to  be  enforced, 
though  there  were  no  appeal  againft  it.     Trefpafs  may 
be  brought  for  diftraining  for  a  poor  rate,  if  the  party- 
be  not  an  occupier,  though  the  rate  be  good  on  the  face 
of  it,  and  it  be  neceflary  to  impeach  it  by  cxtrinfic  evi- 
dence ;    or  he  may  replevy  the  goods  diftraiiied ;     ATiU 
(rt)  2.  Bi.  Rep.  ijcard  V.  Coffin  [a)\  and  in  that  cafe  the  Court  faid,  that 
I  no.    bee      the  confirmation  by  the  feflions  on  appeal  wa^  alfo  a 
voi.i.p?gc2i^  nullity.     This  Ihews  that  it  was  not  only  not  neceffary 
pi.  21 1.  ^^  'w^yjit  appealed  in  this  cafe,  but  that,  had  there  been  an 

appeal,  the  order  was  not  capable  of  confirmation.     In 
(^N  Vol.  i.  page  Rcx  V.  Flijher  and  Another  (b)^  where  the  defendants  ap- 
^j.  pi.  6 J.       peaicd  ?gainft  an  order  appointing  them  overfeers,  on  the 
ground  that  the  perfons  appointnig  them  were  not  juf- 
ticcs,  Lord  Mansfield  iaid,  "  1  here  can  be  no  appeal 
**  to  the  quarter-feflions  from  the  afts  of  perfons  calling 
*'  thcmfelves^  juftices,  and  who  are  not  fo.     If  perfons 
exercife  a  jurifdiftion  who  are  not  entitled,  the  whole 
is  a  nullity,  and  the  party  aimed  at  need  not  pay  any 
(e)  Ante,  page  **'^rce:^rd  to  it."     Again,  in  Rexv,  Swalciiffe(c)zn  order 
760.  pi.  075.-   of  removal  to  Jfcoty  sl  large  village  in  fVhichfcrd  paiifh, 
againft  which  there  was  no  appeal,  was  afterwards  held 
to  be  a  nullity  ;   and  Lord  Mansfield  faid,  "  As  to 
^*  the  removal  to  y//rt?/,  it  was  no  reafon  for  an  appeal, 
•*  It  v;as  in  truth  no  removal  atall:  it  was  a  mere  nullity." 
There  the  defeft  was  not  apparent  on  the  order  itfelf, 
Inn  was   explained  by  extrinfic  evidence.      That  cafe 
proves  not  only  that  an  order,  though  good  on  the  face 
of  if,  may  be  impeached  by  parol  evidence,  wliich  fhcws 
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it  to  have  been  originally  void,  but  alfo  that  the  parifli  R**-  ^* 
reccivinethe  pauper  under  fuch  an  order  is  not  eftopped  ^wabitant* 
to  give  that  evidence.  It  arguments  or  convenience  be 
xirged  on  the  other  fide,  it  may  be  obferved,  that  they 
have  no  reafon  to  complain  of  any  inconvenience,  fincc 
the  pariih  of  Stotfold  have  for  many  years  been  main- 
taining the  pauper  and  his  family^  whom  they  were  not 
bound  to  fupport  at  all.  —  Wilson,  Garrow,  and 
"Willis,  contra.  It  is  an  univerfal  principle,  from  which 
it  will  be  dangerous  to  depart,  that  an  order  of  removal 
unappealed  againft  is  conclufive  as  to  all  the  world.  And 
the  objdft  of  the  Legiflaturc,  in  giving  an  appeal  againft 
orders  of  removal,  was  to  bring  all  thefe  queftions  to  a 
final  determination  foon  after  they  arofe.  In  this  cafe 
the  pauper  was  not  only  received  by  Stotfold  parifh  under 
the  former  order,  but  occalionally  relieved  there  for  fifteen 
years.  It  is  to  be  obferved  alfo,  that  there  is  no  objec- 
tion to  the  order  on  the  face  of  it :  The  juftices  at  the 
fefiions  had  jurifdiftion  over  it ;  and  it  ought  not  to  be 
impeached  in  this  indirefl:  manner,  after  the  time  forap- 

Eealing  againft  it  is  expired.     It  has  been  contended, 
owever,  that  it  was  a  mere  nullity,  and  that  Stotfold 
could  not  have  appealed  againft  it:  in  anfwer  to  which  it 
muft  be  remarked,  that  almoft  all  the  queftions  refpefting 
the  illegality  of  orders  of  removal  have  arifen  on  appeals  j 
and  many  of  them  too  in  cafes  where  the  dcfe£t  was  ap- 
parent on  the  order  ;  Rex  v.  Harchy  («),  not  faid  to  be  j^)  Ante,  p^ 
xnade  **  on  complaint ;''    Rex  -v.  Wejion  Rivers  (^),  not  766.  pi.  691* 
on  the  complaint  **  of  the  ch\irch wardens  ;**    Rex  v. /^ w nte,  pagt 
fValton  (r),  not  faid  to  be  made  by  '*  two  juftices  ;"  Rex  761.  pi.  684. 
V.  Uplm{d)y  only  juftices  of  the  county,  not  "juftices  ^^.  ^^^^     • 
*'  of  the  peace  ;"  and  Rex  v,  Dobbyn  {e)j  only  juftices  /V,  326.  pJ.  \%^ 
not  0/  or /or,  the  county ;  and  a  variety  of  fimilar  cafes  .  . 
might,  if  neceflary,  be  produced.     Thefe  fhew  the  uni-    5,    '||*i''*f' 
verfdl  opinion  of  Pflc^minfler-Hall  upon  this  point ;  for       ' 
if  they  were  not  the  fubjeft  of  an  appeal,  not  only  the  ^ *^  ^"'^'  P*** 
refpeaive  courts  of  quarter-feflions  have  exceeded  their  ^  ^*^     ^^* 
jurifdiftion  in  entertaining  the  appeals,  but  this  Court 
lias  alfo  afted  improperly  in  granting  writs  of  certiorari 
to  remove  the  proceedings  in  fuch  cafes  ;  for  if  the  ori- 
ginal orders  were  nullities,  and  need  not  have  been  ap- 
pealed againft,  it  was  nugatory  to  have  them  returned 
into  this  court  for  the  purpofe  of  quafhing  them,  fince 
whether  quafhed  or  not  they  could  never  be  enforced.  It 
fcems  then  too  much  to  fuppofe  that  the  uniform  practice 
in  all  the  courts  of  feffions  from  the  reign  oi  Charles  the 
Second  to   the  prefent  time,   fanAioned   even  by  the 
jiuthority  of  this  Court,  has  been  ill-founiled  in  law ; 

but 
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R<x  «.  *  but  that  prafticc  is  warranted  by  the  conftruAion  of  that 
iRH^BfTANTs  claufc  lu  tlic  a£t  which  gives  an  appeal  (a)  to  the  next 
or  Stotfold.  (^fl^Qj^g^  j^d  it  has  convenience  and  juftice  for  its  fup- 
(a)  I  J.  and  14.  port.  It  is  highly  convenient  to  the  public  that  thcfc 
Car.  5.  c.  u.  cjueftions  Ihouid  be  litigated  foon  after  they  arifc  ;  and 
**  it  is  more  juft  that  the  parties,  who  intend  to  object  to 

an  order  of  removal  on  fome  other  ground  than  the  real 
merits  of  the  cafe,  (liould  be  compelled  to  make  that  ob- 
)edion  early,  than  be  permitted  to  wait  till  all  evidence  is 
loft,  on  which  another  order,  grounded  on  the  merits, 
may  be  made.     There  is  alfo  another  reafon  why  tlic 
evidence  offered  (hould  not  Jiave  been  admitted,  becaufe 
the  parties  to  be  aifeAed  by  it  could  not  be  prepared  to 
repel  it.     As  to  Rex  v-  &^walcliffe  \    the  village  to  which 
the  order  of  removal  was  directed,  was  not  a  parifh,  and 
did  not  maintain  its  own  poor ;   there  was  therefore  no 
.(&)  Ante,  page  one  to  appeal.  But  in  ft^x  t;.A7rl^;rS/r/>i&<jf  (^),itwas  held 
799.  pi.  74S.     that  an  orderi  though  made  to  llie  parifli,  inftead  of  tlie 
townfhip  which  maintained  its  own  poor,  was  conclufivo 
on  the  latter,  though  there  were  no  appeal.     T  he  cafe 
(0  2.  Bl.  Rep.  of  Milijcardv.  Caffin(c)  cannot  indeed  be  reconciled  with 
1330.   Vol.  i.    the  other  cafes ;  but  it  is  to  be  obfcrved'that  Djl  Grey, 
p^gciis,  pi.     Chief  Jufuccy  was  abfent  when  it  was  decided;  and  in  a 
*'*•  fubfequent  cafe  at  mji  prlus^  Buller,  Jufticej  ruled  dif- 

(</)  Hunting,    fcreiuly ;    Kettle  tund  Another  v.  Waltm{d).    That  was 
don  Spring        trcfpafs  for  taking  a  diilrcfs  for  a  poor  rate ;  the  queftioa 
Affiztb^  I7?o,   was,  Whether  the  two  plaintiffs  were  joint  occupiers  \ 
And  BuLLER,  JuJIicey  faid>  that  it  was  a  proper  queftion 
to  be  tried  at  the  feflions,  and  could  not  oc  gone  into  in 
that  aft  ion.     Now  if  only  one  occupied,  the  other  was 
€§)  Eaftcr,       ^^^^  ^^^  occupier  at  all.  ,  In  Rex  v,  SaltremCe)^  on  an 
«4.  Geo.  3.      appeal  againft  a  parifh  indenture  of  apprenticed ip,  one 
B.  R.    See       objeftion  here  was,  that  the  feflions  had  refufed  to  re- 
ToJ.i.  page  555.  ceive  evidence  to  fhew  that  at  the  time  of  figning  the 
F-^Ji^'*  indenture  the  name  of  only  one  juftice  ^as  put  to  it :  to 

tins  it  was  anlwered,  that  the  appellant  fhould  have  ap-< 
pealed  be/ore  hefigned  the  counterpart,  and  that  his  having 
executed  it  (hould  operate  as  an  eftoppel  to  his  afterwards 
impeaching  it :  and  of  this  opinion  were  the  Court.  So 
in  this  cafe  the  parilh  of  Stotfold^  by  receiving  the  pauper 
under  the  order,  are  eftopped  to  impeach  it  now  :  if  they 
had  intended  to  difpute  its  validity,  they  (hould  have  ap- 
"  pealed  againft  it  to  the  next  feflions. — The  Court  tool; 
time  to  confidcr  of  this  cafe ;  and  now  the  counfel  mov- 
ing for  the  opinion  of  the  Court,  Lord  Ken  yon.  Chief 
Jufl'ice^  faid,  that  ke  was  not  then  prepare^to  ftate  from 
his  papers  the  reafons  at  length  upon  which  their  judg- 
ment was  fottndecl>  bat  that  he  had  thorov^Uly  and  at- 
tentively 
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(entivcly  confidcred  the  queftion,  and  that  the  refult  of     ^^*  ^• 
his  deliberations  and  of  the  reft  of  the  Court  was,  that  '^^^l^^^^^J^ 
the  former  order  was  only  voidable,  not  abfolutely  vo'td\ 
^nd  therefore  |hat  it  was  neceflary  for  the  parish  who 
wiibed  to  avoid  it,  to  have  appealed  againft  it  in  th^ 
regular  courfe  of  proceedings.     That  it  would  be  ex- 
tremely inconvenient  to  permit  a  parifh  to  fet  afide  an 
order  of  xqv^o\6\  at  any  diftancc  of  time,  which  had  been 
^cquiefced  under  for  years  without  any  difpute.     An4 
that  a  diftindion  had  always  prevailed  between  void  and 
voidable  inftruments ;   a  Itrong  inftance  ot  which  was^ 
that  on  the  conftruftion  of  the  ftat.  IP'eftm'infier  2,  c,  I. ; 
whicby  though  it  enads  that  all  fines  contrary  to  that  a£t 
Ihall  be  ipfo  jwe  nuil»  has  been  held  to  mean  only  voi^' 
dabU  by  fome  legal  procecding.r—GRosE,  Juftice^  alfo 
added,  that  in  a  cafe  in  Strange  [a)  it  was  held,  that  the  (<>)  Aibrighfo« 
fe(Iions^ "  have  power  to  look  into  the  jurifdiftion  of  the  *"^  Shiptoo, 
♦*  juftices"  removing.— Ier  Curiam.  Order  of  fcffions,  \^^'  l"^*^^ 
qualhing  the  original  or<ler,  confirmcdi  pi.  e?^!^^  ^   ' 

857,  Rex  V.  Inhabitants  of  TolpuddU^  Eaftsr  Term^  32,  ^.j^^ 
Geo.  3,  4,  Term  Rep,  671.— The  juftices  at  the  quarter- renicd*2o^ovn 
fefHons    in  Dorfetjhire  confirmed   an  order,  by  which  at  ^l- io«./^r 
G.  Hill  his  wife  and  their  fevtn  children  were  removed  *""•  "ch,  and 
from  PuddUtqwn  to  Tolpuddle,  fubjea  to  the  opinion  of*f^^^^^ 
this  Court  on  the  following  cafe  : — John  Chapman  VfSiS  ^^^\J\^^'^ 
the  tenant  and  occupier  of  a  certain  farm  in  the  parifh  of  particular  Aeidt 
TolpuddUy  part  of  the  ftock  of  which  farm  confifled  of  for  a  certain 
pows,  which,  according  to  the  ufual courfe  of  hufbandry  P*'^.°'^^7"'t 
in  that  county,  had  been  conftantly  let  to  fome  dairy-  ,."!'"5  ^"jlf** 

•    rr^,         •' '  1  1         ''         1     1  ^     ^'"'c  no  other 

man.      1  he  pauper  rented,  under  a  verbal  agreement,  cattle  was  to 
thofe  cows  ofChapman^  being  twenty  in  number,  at  the  rate  dcpafturc  ther«8 
of  3I.  10s.  per  cow  per  annum  ;  it  was  alfo  agreed  between  '*  was  held,  that 
the  parties  (as  is  ufual  in  fuch  contrafts  in  the  county  ^^'^'T^-V*"!! 
of  Dorfet)  that  the  owner  of  the  cows  fhould  feed  and  raTand^i" 
fupport  them  ;  and  for  the  purpofe  of  feeding  and  fup-  Car.  %,  c.  11; 
porting  them  in  the  beft  manner,  that  fuch  cows  fhould  and confequem- 
depafture  in  certain  lands  called  the  Cow  Leazc  Grounds  ^y%^'^^^  » 
{vom  May^day  to  the  i8th  of  5^/>/f«^rr;  and  after  that '^"^'"™^^*'^*^* 
time  in  certain  meadow  grounds  which  are  kept  for  that  ^ 

purpofe,  from  the  time  the  fame  are  mowed  ;  both  which 
grounds  were  part  of  the  faid  farm,  and  then  in  the  oc- 
cupation of  Chapman  ;  and  when  the  paftuve  of  the  mea- 
dow grounds  was  confumed,  that  the  cows  fhould  be  kept 
by  Chapman  in  fome  other  of  the  farm  grounds  with  his 
Other  cattle,  #r  be  foddered  in  the  farm-yard  with  bay 
by  him.  The  land,  called  the  Cow  Lea%Cy  was  to  be  laid 
^p  by  Chapman  at  Lady-dayy  and  not  fed  upon  by  any 

cattle 
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•  • 

Kit  V,       cattle  whatfocvcr  until  May-day,     Chapman  was  not  f o 
|»»AB»TAKTi  f^jgj  j^j^y  Qxk\tx  cattle  cither  in  the  Cow  Leaze  or  meadow 
9'0»]>i'»~      grounds  whilft  the  fame  were  fed  by  the  cows  fo  rented 
by  the  pauper  ;  but  the  hay  of  the  meadow  grounds  was 
"    cut  and  taken  by  Chapman^  and  the  Cow  Leaze  ground 
■was  fed  by  him  after  the  cows  had  quitted  fuch  grounds. 
In  cafe  any  cow  did  not  calve  on  or  before  May'^ayy  or 
if  any  of  them  afterwards  died,  or  became  barren,  an  al- 
lovTance  was  to  be  made  to  the  pauper ;  and  in  cafe  of 
fickncfs  amongft  the  cattle,  Chapman  was  (as  is  ufaal  in 
fuch  cafes)  to  defray  all  expences.     The  pauper  was  not 
bound  to  repair  any  fence  in  any  ground  in  which  the 
cows  were  fed.     It  was  further  alfo  agreed,  that  the  pau- 
per flioold  have  a  dwelling-houfe  on  the  farm,  a  right  of 
feeding  a  mare  on  the  farm,  and  keeping  his  pigs  in  the 
yard,  and  of  cutting  fuel  for  the  ufe  of  the^dairy :  but  he 
Bad  no  other  right  wharfoever.     The  faid  contract  con- 
tinued in  force  for  the  fpace  of  five  years;  during  the 
whole  of  which  time  the  pauper  refided  in  the  faid  houfe 
in  the  parifh  of  Tolpuddie.     The  above  are  the  ufual  and 
cuftomary  terms  in  fucli  contrafts  in  the  county  ofDor- 
Jet ;  it  IS  the  comn)on  praftice  for  tenants  of  farms  to  let 
cows  upon  thefc  farms ;  and  fuch  letting  is  called  a  Ict- 
'  ting  of  a  dairy. — Bearcroft,  in  fupport  of  the  order 

(*>  Ante,  page  of  fcffions,  relied  on  the  cafe  of  Rex  v,  Piddlctrtnthldc  (tf) 
f6j.  PU199.  jjg  decifive  of  the  prefent;  obferving  that,  if  there  were 
any  difference,  this  was  a  ftronger  cafe  than  that ;  bc- 
caufe  here  by  the  agreement  the  cows  were  to  be  fed  on 
certain  clcfes,  to  the  exdufion  of  the  farmer's  polleffion  \ 
fo  that  for  a  certain  part  of  the  year  he  bad  the  exclufive 
pofTelfion  of  thcfe  fields  (A). — iVfiLLEs  and  Bond,  contray 
argued  that  the  pauper  p^iiiicd  no  fcttlcment  in  TolpitddU^ 
whether  this  cafe  were  confidered  on  the  words  of  the 
llatutc  13  and  14.  Car,  2,,  or  on  the  authority  of  decided 
cafes.  First,  I>y  the  13.  and  14.  Car,  2-  c.  12.  f.  i. 
two  jiifticcs  arc  authorifcd  to  remove  pcrfons  who  come 
to  fettle  in  any  unemc^d  under  the  annual  value  of  icl. 
It  is  true,  that  that  acl  was  paffcd  to  prevent  vagrancv; 
and  that  the  ability  of  the  pauper  has  been  confidered  as 
the  criterion  of  judging  whetlicr  or  not  the  party  come 
within  it :  but  it  mutt  not  be  forgotten,  that  the  ftatutc 
itfelf  has  pointed  out  the  means  of  afcertaining  that 
abilitv.  It  is  therelore  no  arixiiment  to  fav  that  there 
insy  be  other  inttanccs  ot  ability,  the  ftatute  having  de- 
fcribcd  tlic  only  one  which  is  the  ground-work  of  a 
fcttlcment,  namely,  that  q{ feitlhig  en  a  tenement  of  a  cer- 

{i)  Which  J  it  was  admitted  by  ihe     fiom  the  Couir,  were  of  the  aDoca) 
othor  tide,  in   anfwer  to  a  ^jueliion     value  of  more  than  lol. 

tain 
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lain  value.    Now  "•  tenement*' has  a- clear,  known^and      R«xv. 
defined  fignification.     It  is  the  operative  word  in  thc'""^"*'*'^*'" 
ftatutc  AZ)o«zj(a),    LordCoke,  in  commenting  upon  ToLfu'DOLE 
it  (i),  fays  it  includes  not  only  all  corporate  inheritances^  ^  ,  ^      ..J" 
but  alio  all  mheritances  muing  out  of  themi  or  concern-  ^j^fter  2. 
ing,  or  annexed  to  the  fame  ;  and  that  they  may  all  be  ,3.  Ed.  i!c,  t* 
entailed.    But  ^'  if  the  grant  be  of  an  inheritance  merely  (b)  Co.  I^ 
perfonal,  or  to  be  exercifed  about  chattels,  and  is  not  19*  ^ 
ifluing  out  of  land,  nor  concerning  land,  they  cannot 
be  entailed)  bccaufe  they  favour  nothing  of  the  reafty." 
Whatever  therefore  i^  a  tenement  may  be  intailed ;  and, 
vice  verfa^  whatever  is  not  the  fubjeft  of  an  entail  is  not 
a  tenement.     But  the  intereft  which  this  pauper  took 
could  not  have  been  entailed  :    it  was  not  a  tenement ; 
for  it  was  neither  the  land  itfclf,  nor  any  intereft  arifing 
Out  of  land.     It  w;is  a  mere  perfonal  contrad  for  the  ufc 
of  cows  during  a  certain  part  of  the  year.     Hie  farmer 
did  not  part  with  the  land :  he  ftiil  continued  in  law  the 
occupier  of  it;  and  might  have  brought  trefpafs  for  any 
injury  done  to  it,  or  ejeflmcnt  to  recover  the  land  itfeif ; 
neither  of  which  the  pauper  could  hare  brought,  and  yet 
both  of  which  he  might  have  maintained,  had  he  beeii 
the  occupier  of  the  land :  Nay  (ftriflly  fpeaking)  he  was 
Hot  even  the  occupier  of  the  cows..    This  was  not  a  let- 
ting of  the  cows,  and  of  the  fields  on  which  tlicy  were 
to  be  depaflured:  but  the  farmer  continued-  in  polleffion 
of  both;  who,  in  order  to  induce  the  pauper  to  give  a 
certain  price  for  the  milk  of  the  cows,  engaged  that  they 
fhoufd  be  fed  on  particular  grounJs.     lliis  therefore  is 
not  diftinguifliAble  from  any  other  perfonal  contraft  :  it 
Is  like  an  agreement  for  the  ufe  or  feeding  of  any  other 
animals,  as  horfes  orgccfc;  or  like  taking  the  fleece  of  ;   . 

fliccp,  the  apples  of  ;in  orchard,  or  the  hops  oJi  an  hop- 
ground;  neitlier  of  which  is  the  taking  of  a  tenement. 
Secowdly,  All  tlic  cafrs  have  turned  on  the  legal  mean^ 
ing  of  the  word  '*  tenement.**     in  Rex  z\  Alinchinbamp'* 
tan{c)j  the  Court  faid,  that  taking  the  paliurc  of  a  piece  (^a  Ante,fMmi 
of  ground  was  not  more  than  taking  the  herbage,  or  tak-  145.  pi,  185* 
ing  a  common,  which  could  not  be  efteemed  part  of  a 
tenement  within  the  meaning  of  the  ftatutc.     In  R^x  v, 
Wh'ixlcy  (d)^  a  cattlegate  was  confidered  as  a  freehold,  ^j\  g^j^^  ^^^ 
which  could  only  be  devifed  according  to  the  ftatute  155.  pi.  196. 
of  Frauds.     In  AV.v  v.O!J^lr€sford{e),  where  a  fi/hery^^j  ^„,,^ 
was  held  to  be  a  tenement,  the  Lourt  exprclsiy  laid  that  ,^7.  pi.  ,5^. 
the  foil  pailcd.    In  Rex  z\  Stoke  [f)  there  was  a  complete  /f\  ^^j^^  u,^^ 
taking  of  tlie  meadow  ground  for  ten  months ;  for  thcpau  -  159.  pi.  ,98. 
per  took  thchay-grafs  and  after-math  of  the  meadow,  and 
iejiccJ  it.  And  the  calb  of  Rex  v,  Lnterly^g)  is  cxprcf$ly  (^)  Ante,  paje 

in  »65-  P^«  176. 
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Rix  ♦.      m  point.    Although  the  words  "let**  and  "  dcmife**  and 

Ikhabitants  **  dairy"  were  in  that  cafe,  the  Court  faid  that  no  inte- 

OF  ToL-       ypft  5^  jj^^  j^Pjj  paffed:  that  **  a  tenement  muft  lie  in 

**  tenure,  and  mull  relate  to  land,  whereas  that  contraS 

**  related  to  the  Cows ;  that  it  was  only  an  agreement  for 

"  the  ufe  of  the  cows  and  the  feeding  of  them  ;  and  that 

"  it  was  merely  pcrfonal.'*     And  notwithftanding  thd 

authority  of  this  cafe  was  in  fome  degree  fhaken  in  that 

(•)  Ante,  page  of  Rex  V.  FiddUtrenthide  {a)y  it  may  Be  ftifficient  to  ob- 

lii.  pi.  199.    feive,  that  that  cafe  may  Hill  be  lupported,  though  the 

intereft  which  the  pauper  in  this  cafe  took  be  not  con- 

fidcred  to  be  a  tenement,  for  there  the  .pauper  took  a 

rabbet-warren,  which  alone  (the  Court  laid)   was  fuffi- 

cient  to  give  a  fettlcment,  and  therefore  it  was  unnc- 

ceflkrv  for  the  Court  to  have  gone  into  the  other  point ; 

and  Lord  Kenyon  exprefsly  faid,  that  on  the  other 

f'oint  that  cafe  was  diflinguifhable  from  R.  v.  Locknlj. 
n  Rex  f.  FiHori^ky  [b)  BulleR,  Jujlice^  faid,    that  it 
175.  t>l.  xio.   was  better,  for  the  fake  of  cevtainty,  to  abide  by  the  ^n€t 
letter  of  the  a<5l  of  parliament.   Now  Rex  v.  Lockerly  was 
decided  upon  the  ftrift  letter  of  the  aft,  bccaufe  the 
Court  did  not  confidcr  the  taking  of  a  dairy,  whicb^ 
explained  as  it  was,  was  only  a  perfonal  contraft,  to 
be  the  taking  of  a  tenement.     But  even  if  the  propriety 
of  the  dccifion  in  Rex  v.  Lockerly  were  more  qucftion- 
able  than  ft  is,  had  it  been  res  Integra^  yet  as  it  has  been 
conftantly  afted  upon  for  a  feries  of  years  in  Dorfa^ 
Jh'ire^  where  from  the  mode  of  cultivation  more,  quef- 
tions  have  arifcn  upon  this  fubjeft  than  in  any  other 
county,  it  ought  now  to  be  fupportcd.    In  Rex  v.  Thomp* 
(c)  2.  Term    fon[c)y  where  a  conviftion,  univerfally  admitted  to  be 
K«p.  18.  inaccurate,  was  fupported  becaufe  it  was  taken  from  the 

precedent  in  Burn^  the  Court  faid,  "  that  it  was  better 
•*  for  the  fubjcdts  that  even  faulty  precedents  fhould  not 
*'  be  fhakcn,  than  that  the  law  mould  be  uncertain." — 
Lord  Kenyon,  Chiefjujlhe,  It  is  certainly  very  much 
to  be  wifhed  that  the  decHions  of  the  magiftrates  below 
fhould,  on  examination  here,  be  found  to  be  confonant  to 
the  laws  of  the  land  ;  and  I  am  happy  to  find  that  we 
are  relieved  from  the  fuppofed  inconvenience  of  fending 
down  a  new  code  of  laws  to  the  county  where  this  quef- 
tion  arofc,  bccaufe  our  opinion  upon  this  cafe  concurs 
with  that  formed  by  the  juftlccs  afting  in  their  feflions, 
as  well  as  that  by  the  two  juftices  who  made  the  ori- 
ginal order.  From  the  pafling  of  the  flatute  of  Car,  2. 
to  the  prefcnt  time,  the  conftruftion  put  on  it  has  been 
(what  is  called)  a  liberal  conftruftion,  in  order  to  confer 
a  fcttlement  on  thofe  perfons  who  haVc  tlic  ability  to* 

take 
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take  a  tenement,  which  the  ftatute  has  cftablifhed  as  the      ft* x  t». 
criterion.     I  cdnfefs,  it  feems  to  me  impoffible  to  re-  IvnAtiTANn 
concile  the  decifion  in  Reo:  v,  Lockerly  with  our  deter-     ^J^Jd^^ 
mination  in  this  cafe,  that  the  pauper  gained  a  fettlement 
inToiffiMie  ;  but  if  we  are  of  opinion  that  that  cafe  can- 
not be  fnpportfed,  it  will  be  more  manly  to  fay  fo  in  ex- 
prefs  terms,  than  by  endeavouring  to  make  nice  diftinc- 
tions  to  induce  the  magiftrat<?s  below  to  confider^it  a^ 
an  authority  hereafter.     When  tlie  cjtfe  of  Rex  v.  Piddle*^ 
trenthide  came  before  m,  we  all  doubted  of  the  dedfion 
of  Rex  V.  Lockerly  \   but  there  being  another  diftinft 
ground  upon  which  we  were  warranted  in  fiipporting 
the  fettlementj'We  were  not  direft!y  called  upon  to  over- 
rlile  that  cafe.   But  now  it  being  impoffible  to'diftinguifh 
between  this  cafe  and  that,  1  tlii^ik  we  arc  boiind  to  deny 
the  authority  of  that  cafe,  and  to  fubftitute  in  its  room 
abetter  expofition  of  the  ftatute  of  Car.  2.     It  has  been 
argued,  that  if  we  decide  this  to  be  a  tenement,  we  (hall 
depart  from  the  words  of  the  ftatute :  but  in  thi^  caife 
the  pauper  took  a  tenement,  entphatically  a  tenement. 
Any  thing  is  a  tenement  which  is  a  profit  out  of  land. 
In  order  to  take  a  tenement,  it  is  not  rreceflary  that  the 
party  (hould  have  the  fee*-<imple  or  fee-tail ;  any  minute 
intcrcft  in  land  is  parcel  of  a  tci^mer^t :  fuch  minute 
intereft  indeed  cltinot  be  entailed,  but  all  the  parcels, 
when  confolidated  together,  may.   A  beaft-gate  has  beeti 
hdld  to  be  a  tenement ;   and  yet  that  is  not  the  whole 
land,  but  the  profits  of  the  land  to  a  certain  amount. 
So  here  the  profits  of  thefe  lapds  are  to  be  taken  exclu- 
fively  by  the  cows  which  the  pauper  rented.     If  the 
cattle  had  been  his  own,  and  he  had  rented  the  feeding  of 
them,  that  would  have  been  unqueftionably  a  tenement; 
like  the  taking  of  the  pafture,  the  hay  and  after-math  : 
and  I  think  that  thefe  cows  were  the  pauper's  for  a  cer- 
tain period;  they  wer*  not  fo  for  his  owvn  that  he  could 
have  fold  them,  but  they  were  his  that  he  might  ufb 
them  under  the  contrad  for  a  limited  time.     And  this 
was  not  the  lefs  a  taking  of  a  tenement,  becaule  the  pau- 
per could  only  enjoy  the  land  in  a  particular  mode ;  for 
in  many  farms  the  tenant  ftipulates  that  he  will  not  de- 
pafture  ibeep  or  horfcs  on  particular  grounds.     I  do  not 
fee  therefore  why  this  is  not,  ftriftly  fpeaking,  a  tene- 
ment ;  for  the  pauper  had,  for  a  certain  part  of  the  year, 
the  exelufive  right  to  the  pafturage  ot  tliefe  groutids, 
to  be  taken  by  the  mouths  of  the  cattle. — Ashhurst, 
yuftice.  The  cafe  of  Rex  v.  Lockerly  docs  not  appear  to 
me  to  have  been  decided  according  to  the  true  meaning 
•f  tte  ftatute  of  Car.  2. ;  and,  i3€ing  of  that  opinion, 

it 
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Rex  «f.      It  Is  bcttcf  to  deny  the  authority  of  it  ancqaivocally,  left 
IwHABiTAUT*  the  magiftrates  hereafter  fhould  aft  upon  it.     The  true 
FwpiTti       policy  ^f  the  ftatute  of  Car.  2.  was,  as  appears  by  the 
preamble,  to  prevent  vagrants  coining  to  fettle  in  thofe 
4>ariihes  where  there  was  the  beft  ftock,  the  largeft  com-^ 
mens  or  wafte  to  build  cottages>  and  the  moft  woods  for 
them  to  burn  and  deilroy ;  and  tlierefore  the  Legiflature 
impofed  this  reftri£tion  on  perfons  commg  to  fettle  in  a 
new  parifhy  that  they  fhould  have  a  tenement  of  ten 
pounds  per  annum ;  for  it  was  coniidered,  that  if  a  perfon 
had  credit  for  that,  it  was  not  probable  that  he  would 
occaiion  the  mifchiefagainft  which  thata£l  was  intended 
to  guard.     Then  the  queftion  here  is,  Whether  it  may 
not  fairly  be  faid,  that  this  pauper  rented  a  tenemcnl  of 
the  s^nnuai  value  of  ten  pounds  in  TolpudcUef     In  the 
firft  place,  he  had  the  ieparate  pofleilion  of  a  houie ; 
in  the  next,  he   rented,  not  merely  the  milk   of  the 
cows,  but  the  cows  themfelves,  and  the  land  under  cer- 
tain qualifications  \  for  he  had  a  right  in  certain  clofes 
even  to  the  exclufion  of  tlic  farmer  himfelf.     The  cows 
Were  i^ot  depaftured  where  the  leiTor  chofe,  but  in  parti- 
.cular  fields  ;  and  during  a  certain  part  of  the  year  no 
.other  cattle  were  to  be  fed  in  tliofe  grounds.    During 
that  time  therefore  tlie  pauper  had  a  feparate  pernancy 
of  the  profits  of  thofe  fields,  which  is  equal  to  a  demiie 
of  the  land  itfelf.     And  though  this  contrail  did  not 
amount  to  an  annual  demife  of  the  land,  yet  during  a 
part  of  the  year  the  pauper  had  the  feparate  pernancy  of 
the  profits  ;  and  it  is  not  neceflary  under  this  flatute  that 
the  party  fhould  have  the  tenement  for  the  whole  year« 
Then  as  this  pauper  rented  feventy  pounds  per  ammmt 
as  far  as  the  teft  of  ability  goes,  he  was  not  one  of  thofe 
perfons  defcribed  in  the  preamble  of  the  flatute  of  Car.  2* 
and  on  principles  of  public  convenience  I  am  of  opi- 
nion, that  he  took  a  tenement  of  the  value  of  ten  pounds 
per  annum  within  the  meaning  of  the  ftatute  of  Car.  a. 
—• BuLLER,  Ju/iUe.    The  firftquefVion  is.  Whether  this 
cafe  has  not  been  already  decided  }    I  think  that  it  has  in 
Hex  V.  PiddUtrenthide  ;  and  the  arguments  prefled  upon 
us  by  the  counfel  againfl  the  order  of  fcflions  about  ad- 
hering to  decidedxafes,  ought  to  weigh  with  us  in  fup- 
porting  that  cafe.     In  tliat  cafe  there  were  two  points, 
upon  each  of  which  the  Court  gave  a  difUnft  opinion.: 
in  determining  one  of  them  it  became  neceflary  to  tabc 
into  confideration  the  cafe  of  Rex  v.  Lockerly^  which  WC 
all  thought  was  wrongly  decided.     But  it  has  now  been 
argued,  that  the  cafe  of  Rex  v.  PiddUtrenthide  is  no  au- 
thority for  the  prefent,  beicaafe  it  .was  decided  on  ^ 

other 
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ortier  ground,  namely,  the  taking  of  the  rabbct-warren,      Rix  •/ 
and  that  what  was  faid  by  the  Court  in  that  cafe  relative  lf«"ABiTANTt 
to  the  dairy  was  extrajudicial :  perhaps  if  a  queftion  were     ^'  '''''*•" 
to  arife  hereafter  on  the  other  point,  the  taking  of  the     '"••*••• 
warrant,  the  fame  argument  would  be  applied  in  that 
cafe ;  and   it  would  be  contended,  that  Rex  v.  Piddle^ 
trenthide  was  decided  on  thedairy^and  not  on  the  rabbet* 
Warren ;  and  thus  the  cafe  which  we  confider  to  have 
been  rightly  determined  on  two  grounds,  would  be  frit- 
tered away,   and  would  be  no  authority  upon  either. 
But  I  think  that  that  is  not  extrajudicial  which  is  made 
a  point  in  the  cafe,  and  argued  upon  at  the  bar.     The 
cafe  of  Rex  v.  Piddletrenthide  therefore  I  confider  as  a 
decided  authority  on  this  very  point.     Then  it  was  con- 
tended, that  the  great  criterion  is  the  ability  of  the  pau- 
per, as  marked  out  by  the  ftatute.     Now  this  pauper  had 
the  ability  to  rent  feventy  pounds  per  annumy  and  the 
queftion  is.  Whether  that  did  not  gain  hin)  a  fettiement  ? 
Againft  it  it  is  faid,  that  he  had  no  intereft  in  land ; 
that  the  particular  fields  were  not  the  obje(fl  of  his  con- 
trafl ;  that  he  merely  rented  the  cows  ;  and  that  the 
whole  was  a  perlonal  contract:  but  I  think  that  he  had 
an  intereft  in  land,  and  that  unlefs  he  could  have  had  all 
the  profits  of  the  meadow  for  a  certain  part  of  the  year, 
he  would  not  have  taken  the  cows.     Another  argument 
was,^  that  becaufe  the  pauper  had  not  an  intereft  which 
could  be  entailed,  it  was  not  fufficient  to  conter  on  him 
a  fettiement.     But  whether  a  thing  may  or  not  be  en- 
tailed, depends  upon  tht  fubje^  matter^  and  not  upon  the 
intereji  which  the  party  has  in  the  fubjeft.     Here  the  in- 
tereft which  the  pauper  had  could  not  be  entailed  on  ac- 
count of  the  imbecility  of  his  eftate.    But  fuppofing  his 
intereft,  which  was  only  temporary,  had  been  perpetual ; 
fuppofe  A,  had  granted  to  him  and  his  heirs  the  right  of 
depafturing  twenty  cows  for  fix  months  in  every  year ; 
1  think  that  might  be  entailed.     But  this,  cafe  goes  ftill 
farther ;  becaufe  by  the  very  terms  of  the  contraA  no 
other  cattle,  not  even  thofe  of  the  farmer  himfelf,  were 
to  be  fed  on  thofe  particular  grounds  on  which  the  pau- 
per's cows  were  to  depafture  ;  therefore  he  had  the  ex- 
clufive  poflefiion  of  thofe  fields  during  that  time.    This 
goes  a  great  way  to  anfwer  the  difficulty  ftated  at  the  bar; 
for,  as  at  prefent  advifed,  it  feems  to  me,  that  if  the 
pauper  had  the  fole  poileflion,  or,  which  is  the  fame 
thing,  the  fole  profits,  he  might  have  maintained  tref- 
pafs  {a)  \  but  on  that  point  it  is  not  necefiary  to  give  a  («)  frJf  vVekh 
decifive  opinion.— »Grosb,  JuJHce.    I  was  always  fur- "•"*'*»  B«i*» 
prifed  at  the  determination  of  Rgx  v*  L^chrly^  becaufe  ^*  ^*  'i* 
Vol.  IL  L  1  1  tjie 
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Rtx  V.      the  patiper  took  k  dwciIing*houfe  as  well  as  the  daiiy. 
Inhabitants  2^^j  thc  cafc  happened  after  it  had  been  decided  that« 
FuoDLc.      windmill  and  a  rabbet* warren fcverally  gave  a  fettlcmenti 
The  cafe  of  Kinver  and  Stove  {a)  was  the  ground  of  my 
(«)i.fitra.  678.  opinion  in  Rex  v.  PiddUtrenthide  \  for  there  the  Court 
Ante,  page       jj^jj^  ic  ^  juii[  h^g  b^g^  i^gjj  to  be  a  tenement,  and  why 
»44-  pi- »  4«    4«  j^Q^  ^jjig  ^j^  rabbet-warren)  ?     It  is  his  ability  to  pay 
**  ten  pounds  per  annum  that  is  the  foundation  of  tl/e 
^^  fettlement ;  and  whether  he  pay  it  for  a  houfe  for  ha- 
<^  bitation)  or  for  a  warren  which  brings  him  in  a  profit, 
**  is  not  material."     In  Rex  v^  Piddletrenthide  we  were 
all  of  opinion,  that  the  cafe  of  Rex  v.  Lockerh  was  at 
leaft  doubtful ;  and  as  this  cannot  be  diftinguiihed  from 
it)  I  have  no  difficulty  in  faying  it  cannot  be  fupported, 
as  being  direftly  contrary  to  the  conftru£tion  uniformly 
put  on  the  fiatute  of  Car.  2.  which  has  turned  on  the 
ability  of  the  pauper.    But  here  the  pauper  came  to  live 
in  a  dwelHng-houfe  in  TelpuddU^  and  took  a  certain  in- 
tereft  in  the  land,  explained  in  die  cafe  to  be  the  per- 
nancy of  the  profits  of  the  land,  to  the  exclufiou  ot  the 
owner,  to  the  amount  of  more  than  ten  pounds  fer  an^ 
Hum  \  which,  I  am  of  opinion,  is  fufficient  to  give  him  a 
fettlement  in  tliat  pariih.— Both  orders  confirmed. 

Aptriflicertift.      858.  Rex  v.  Inhabitants  of  Darlington^   Trinity  Term^ 

caceooiyin-     fl2.  Geo*  3.  4.  Term  Rep.  797.— Two  jufticcs  removed 

dfiaid^ILT'  ^^^''^  ^^^  widow  of  T.  Mlbum  *nd  her  feven  children 

hif*wife,'and'    ^^om  JU  Saints  to  Darlington :  the  feffions  on  appeal 

thofc  children    Confirmed  the  order,  and  ftated  the  following  cale : — 

who  live  with    John  Afilburn  the  grandfatlicr  of  the  pauper's  hulbandy 

noTexM^id^'^^  being  a  fettled  inhabitant  of  Darlington  in  the  county 

snin?chUdrai.  P^'^^^'^c  of  Durham^  came  into  the  pariih  of  All  Saints  in 

Cambridge^  under  a    certificate   from  Darlington  dated 

13th  July  1736.     During  his  refidence  there  (aniongll 

other  children)  he  had  a  fon  named  Thomas^  who  lived 

in  Jll  Saints^  as  part  of  his  father's  family,  except  for 

one  year,  during  which  he  lived  as  a  hired  fervant  with 

one  Coilett  in  All  Saints  i   after  which  fervice  he  returned 

to  his  father ;   and  afterwards  married,  and  had  feveral 

children,  and  (amongil  others)  Thomas^  thehufbandof 

the  pauper    Sarah   Afilburn',    which  Thomas   lived    in 

M  Saints  till  the  time  of  his  death.     The  laft- mentioned 

Thomas^  when  of  the  age  of  fourteen  years,  was  hired  to 

and  lived  as  a  fervant  with  Mr.  Brooks  for  the  fpace  of 

three  years  in  All  Saints.    J.  AftUfurn  the  grandfather^ 

fome  time  before  the  grandfon's  fervice  with  Brooks^ 

returned  with  his  wife  to  Darlington  \   leaving  behinp 

his  fon  Tbomast  with  his  family*  and  amongft  them  his 

graudfoA 
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^ndfon  Thtmas.    J»  Milhum  the  grand&ther  and  his      Rtx«. 
wife  died  in  Darlington.     Neither  Sarah  the  pauper  or  Ikrahtanti 
either  of  her  children  has  fince  the  death  of  Thomas  her         <"' 
hufband  done  any  aft  togatn'a  fcttleinent. — Erskine,  ^*"*''**^"* 
Wilson,  and  Raymond,  in  fupport  of  the  order  oi 
feffions.      Two   queftions  arife  in  this  cafe;    first. 
Whether  a  certificate  extend  to  grand-children  ;    se- 
condly, Whether  if  it  do>  the  certificate  which  wa& 
granted  to  the  grandfather  of  the  pauper's  hufband  bo 
ftill  in  force,  or  were  fun£ius  officio  on  the  grandfather  $ 
return  to  Darlington  f     Being  defired  by  the  Court  to 
confine  themfelves  to  the  firft  queftion^  they  contended 
tliat  the  certificate  extended  to  grand- children.    There 
is  no  doubt  but  that  it  includes  children ;   for  on  th^ 
birth  of  a  child  the  certificate,  granted  to  the  father^ 
attache^i  on  him  ;   and  this  is  again  communicated  to  his 
child  afterwards.     The  confequence  of  not  extending 
it  to  grand-children  will  be  this>  That  as  the  fon  is  pro** 
tested  by  the  certificate,  he  has  a  right  to  reiide  in  the 
certificated  parifh,  but  his  children  muft,  after  the  age  of 
feven,  be  feparated  from  him  even  before  they  become 
a^^tually  chargeable,  or  he  himfelf  muft  remove  back: 
again  to  the  par ifh granting  the  certificate;  and  by  thofe 
means  the  inconveniences  againft  which  the  certificate 
aft  meant  to  guard,  will  be  produced.    But  this  point 
does  not  reft  on  reafonin^  only;   for  in  Rex  v*  Taunton 
St.  Mary  Magdalen  (a)t  it  waa  faid  by  the  only  three  fa)  Ant*,  pigf 
Judges  then  in  court,  after  the  argument,  that  a  certifi*  7z^pi.6^$* 
cate  extends  to  grand  children.  Dennison,  Jujtice^  faid, 
*«  1  (hould  at  prefent  imagine  that  defcendants  are  in- 
<*  eluded  as  well  as  immediate  children:"    Wilmot» 
Jufticey  alfo  thought  **  that  the  word  '  family*  took  in 
*'  all  defcendants  whatever,  for  that  a  devife  to  children 
•*  takes  in  grand-ohildren :"  and  Foster,  Juflice^  added* 
•«  In  the  civil  law  *  UberV  extends  to  grand-children." 
It  is  true,  that  cafe  was  afterwards  decided  upon  another 
point,  which  made  it  unneccflary  to  determine  exprefsly 
tkponthis;   but  it  is  to  be  obferved,  that  Dennison, 
fuftice^  in  delivering  the  fubfequent  opinion  of  the 
Court,  did  not  retraft  what  was  faid  upon  the  former 
occaiion   relative  to  the   operation  of  the   certificate. 
Again,  this  Court,  in  giving  their  opinion  in  the  cafe 
of  Rex  V.  St.  Mary  Weftport{b)^  proceeded  upon  a  fup-  (i)  Ame,  ptgs 
poiition    that  the    certificate    aft  extends    to    grand*  711.pl.  617. 
children.     There  thcgiandfon  and  two  great-grand- •"**  P«S*  7*7* 
children  of  a  certificated  perfon  were  removed  from****^* 
Bradford  to  St.  Mary  H^eftpcrty  the  certifying  parilh ; 
and  one  of  the  grounds  was  the  pregnancy  of  one  of  th« 

L  1  1  2  great- 
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Rix  tr.      grcat-grand-childrcn,  which  would  probably  be  illegm- 
Ikhabitakts  nriaic,  the  woman  being  unmarried:  the  Court  did  not 
n..«fr^*»»  think  this  a  fufficient  reafon,  bccaufe  (they  faid)  "  ccr- 
"  tincated  pcrlons  could  not  be  removed  till  they  were 
♦*  aftually  chargeable,  whereas  tliat  only  made  it  pro- 
**  bable  that  Ihe  would  become  chargeable:'*    but  the 
Tery  foundation  of  that  deciiion  was,  that  the  certificate 
extended  to  the  grandfon  and  great  grand  children  of 
the  perfon  originally  certificated  ;    otherwife  the  Court 
would  not  have  reverfed  the  order  of  removal,  by  which 
thofe  perfons  were  fent  back  to  the  certificating  pariih ; 
for  there  was  no  pretence  to  fay  that  they  had  ac<juired 
any  fcttlement  in  Bradford^  ana  the  order  was  reverfed 
only  bccaufe  their  rendence  at  Bradford  was  protected 
by  the  certificate.    The  de^ifion  of  that  cafe  therefore 
muft  neceflarily  be  wrong,  if  it  ihould  be  now  held  that 
-    a  certificate  is  confined  to  immediate  children.      In 
(«)  Ambler*fl     IVythe  v.  Thurljion  (tf),  and  Gale  v.  Bennett  (^),  a  bequeft 
J^^^P*  555-        .to  children  yf2iZ  extended  to  grand  children.     Perhaps  the 
(^)  Amhicr'8    reafon  why  there  are  not  more  decifions  upon  this  part 
Rtp.  6Si.        of  the  certificate-aA  is,  that  after  the  opinion  thrown 
out  by  the  three  Judges  in  \ht  Taunton  cafe,  it  was  fo 
ui^iverfally  confidered  as  a  fettled  point>  not  only  in 
Wejlmlnjier'  Hall  but  throughout  the  kingdom,  that  it 
has  never  fince  been  doubted.     It  has  been  a£^ed  upon 
fince  that  time ;   and  therefore  it  will  be  dangerous  now 
to  lay  down  a  different  rulej  one  of  the  confequences  of 
which  will  be  the  immediate  removal  of  many  hundred 
perfons,  who  are  refiding  in  different  parifhes  under  an 
idea  that  their  refidence  is  protected  there  by  certificates 
originally  granted  to  their  refpeftive  anceilors. — Lord 
KtNYON,  Chief  Jufiice.     If  this  queftion  were  at  reft» 
either  by  reaion  of  decided   cafes,  or  by  the  general 
opinion  of  IVeJlmlnJler  Hall^  \  fhould  not  be  inclined  to 
difturb  it  now.     But  I  perfeftly  well  remember,  that 
when  the  Taunton  cafe  was  argued,  fo  far  from  the  pro^ 
feflion  acquiefcing  in  what  was  thrown  out  by  the  three 
Judges  immediately  after  the  argument,  great  doubts 
were  entertained  about  it.     And  L infer  the  very  reverfc 
of  what  has  been  nov*"  attributed  to  thofe  Judges,  that 
they  afterwards  Continued  of  the  opinion  which  they 
firft  threw  out ;    for,  having  hinted  a  loofe  opinion  rc- 
fpefling  the  operation  of  the  certificate,  when  they  came 
to  confider  the  cafe  more  maturely,  tliey  defired  not  to 
be  bound  by  what  they  had  faid  upon  that  point  upon 
the  former  occafion,  exprefsly  faying  that  it. was  unnc- 
ccffary  for  them  to  enter  into  the  queftion.    In  this  cafe 
tvs  o  queftions  have  b^en  made ;   ift,  Whether  by  the 

grand* 
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grandfathcr*s  return  to  Darlington  there  was  an  end  to       Rtxv. 
the  certificate?     I  am  ftrongly  inclined  to  think  that '''"^"'''^'''^* 
That  was  not  an  abandonment.     If  all  the  family  had  0arlivqt9h^' 
indeed  removed  back,  that  would  have  been   an  aban- 
donment;   but  as  his  fon  was  left  behind,  it  was  a  fort 
of  pledge  that  the  certificate  was  not  intended  to  be 
abandoned.     It  is  not  neceflary,  however,  to  determine 
upon  that  point,  becaufe  on  the  other  queftion  I  am 
prepared  to  give  a  decifive  opinion.     And  my  opinion  is 
founded  on  the  words  and  fair  meaning  of  the  ftatute 
8.  &  g.  fniL  3.  c.  30.      By  the  words  of  that  aft,   the 


I  port 

word  **  family?"  It  is  true,  that  in  conftruing  a  will, 
and  where  it  is  the  intention  of  the  teftator  that  it  fhall 
extend  beyond  •'  the  immediate  children,"  it  may  hav6 
that  operation  ;  but  that  is  not  the  fenfe  in  which  it  is' 
ufed  in  this  aft.  In  common  parlance,  the  family  con- 
fifts  of  thofe  who  live  under  the  fame  roof  with  the 
pater-familias  \  thofe  who  form  (if  i  may  ufe  the  ex- 
preffion)  his  fire-fide.  But  when  they  branch  out,  and 
become  the  heads  of  new  eftablifhments,  they  ceafe  to  ht 
part  of  the  father's  family.  I  admit  that  a  certificate  ex- 
tends to  the  fon,  on  account  of  the  pofitive  words  of  the 
aft  of  parliament,  he  being  a  part  of  the  father'i 
family  [a)  :  but  when  he  himfclf  becomes  the  head  of  a 
family,  then  the  words  of  the  ftatute,  public  policy,  and 
the  convenience  of  mankind,  require  that  he  Ihould  no 
longer  beconfidered  as  part  of  his  father's  family,  or  be 
protefted  by  the  certificate  granted  to  his  father.  I  am 
not  alarmed  at  the  argument,  that  this  tends  to  the  fepa* 
ration  of  children  from  their  parents ;  for  that  is  ufual 
with  perfons  in  that  ftation  of  life,  who,  not  being  able 
to  gain  a  livelihood  at  home,  are  obliged  to  go  abroad 
into  the  world,  either  as  fervants  or  apprentices,  after 
they  have  pafled  the  age  of  nurture.  It  is  as  beneficial 
to  themfelves  as  it  is  to  the  community  that  it  fhould  be 
fo;  and  their  parents  themfelves  will,  if  they  judge 
rightly,  form  the  fame  judgment.  And  this  is  not  a 
Angular  inftance  in  which  children  are  taken  from  their 
parents  ;  for  in  the  cafe  of  pari fh -apprentices,  the  chil- 
dren are  put  out  by  the  parifli-officers,  under  the  fuper- 
tntendance  of  magiftrates,  even  without  the  confent  of 
parents.     If  this  point  had  been  before  decided,  as  was 

(a)  See  alfo  Rex  v.  Sherborne,  ante,  pa(^  717.  p).6)6  j  and  Reic 
Burr.  S.  C.  iSt.  ante,  page  715.  v.  Bocktngham,  ib.  314.  ante,  p«gt 
pi.  634^  s    Rex  V'  Bray,  ib.  259.    716*  pi.  644* 

t  n  3  fuppofcd, 
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Rtx  «•  foppofed)  1  Ihould  have  adhered  to  the  decifion  ;  efpe^ 
^HikBiTAMTScially  as,  according  to  the  obfervation  which  Lord 
jj^    ^'  Mansfield  frequently  made  upon  thefe  cafibs,  certainty 

ftLCMCTOii.  .^  cflcntial  for  the  guide  of  tlie  juftices  of  the  peace,  who 
are  to  can7  thefe  laws  into  execution.     But  I  am  not 
aware  of  any  authority  againft  our  opinion;  for  1  know 
that  the  Taunton  cafe  was  not  confidered  as  deciding  the 
point)  that  a  certificate  extends  to  grand-children  ;   and 
this  point  was  not  made  in  Rex  v.  St.  Mary  fVeJiport. 
Giving  full  cfleft  to  the  certificate  as  far  as  the  words  of 
tlie  a£t,  and  the  iiitention  of  the  Legiflature,  go,  I  think  it 
meets  with  its  boundary  line,  wlien  it  has  protected  the 
(«)  vide  Rex  family  of  the  certificated  perfon{tf)9   that  is,  all  thofe 
V  Sudbury,      ^j^q  jiy^  v^\^}^  the  pater-familias ;  and  confequently  that 
Td  «?''  ^"'  **^  grand -child,  who  was  the  fon  of  the  head  of  a  dif- 
tinfi  family,  was  not  prevented  gaining  a  fettlement  in 
tdill  Saints    by   hiring    and  fcrvice. — Buller,  Juftict. 
This  cafe  gives  rife  to  two  queftions :  First,  whether 
tlie  certificate  were  at  an  end  by  the  grand-father's  re- 
turning to  Darlington  «?    SECONDLY,   Wlicther  grand- 
ciiildren  be  within  the  meaning  of  the  certificate  at  all  ? 
On  the  fiift  point,  I  think  that  the  certificate  was  at  an 
€nd   by   the  grand -father's  return;     it  was  originally 
granted  to  him.     The  man  to  whom  a    certificate  is 
granted,  is   tlie  perfon  whom  the  Legiflature  had  ia 
/       yicw ;  and  being  granted  to  him  according  to  the  ftatute, 
jt  rightly  includes  his  family ;  but  his  family  are  ''  thofe 
^*  only  who  live  with  him.**    And  as  it  happens  in  the 
<^ourfe  of  time  that  fome  of  the  children  fcparatc  from 
•the  father,  if  the  father  himfelf  return   to  the   pariili 
granting  tlie  certificate,  I  think  that  the  certificate  is  at 
2Xi  end  as  to  all  of  them.     On  the  iecond  queAion,  I 
perfectly  agtee  with  my  Lord  -,    and  as  he  has  gone  into 
It  fo  fully,  I  fhould  not  have  added  a  word  to  what  he 
has  faid,  had  it  not  been  thrown  out  in  the  argument^ 
that  a  different  opinion  had  prevailed  in  fVcftminfler^ 
Hally  as  well  as  in  many  parts  of  the  country.     I  have 
^ften  heard  it  obferved  by  Lord  Ma^^sfield,  and  by 
other  Judges,  that  it  would  have  been  a  fortunate  thing 
for  the  public,  if  the  Court,  in  deciding  on  fettlement 
cafes,  had  adhered  to  the  ilri£t  letter  of  the  ads  of  par- 
liaQient,  without  entering  into  fubtledifquifitions  upon 
the  fubje£^,  which  only  tend  to  perplex  the  generality  of 
mankit^d.      This  cafe  coipes   before   us   witliput  any 
<lccifion  upon  the  point  to  controul  ov|r  judgment;  and 
therefore  it  muft  depend  on  the  meaning  of  the  feveral 
ibtutes,  which  I  think  is  clear.    The  firft  is  the  8.  &  9^ 
^^-  3'  C  39.,  tlie  objeft  of  which  is  ftated  in  the  pre- 
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amble :   •*  Forafznucb  as  many  poor  perfons  chargoabk      R«x  v. 
*'  to  the  pari%,  &c.  where  they  live,  merely  for  want  of '"'^•''^^■"* 
**  work,  wduld  in  any  other  place,  where  fufficient  em-  b...  J*'  ,«- 
*<  pioyment  is  to  be  had,  mamtam  themlelves  and  fa- 
**  milies  without  being  burthenibme  to  any  parilh,  ice 
**  but  not  being  able  to  give  fuch  fecurity  as  may  be 
**  expeAed  upon  their  coming  to  fettle  themfelves  in  any 
**  other  place,  they  are  for  the  moft  part  confined  to 
'<  live  in  their  own  pariflieS)  and  not  permitted  to  inhabit 
**  elfewhcre,  though  their  labour  is  wanted  in  many  other 
**  places,   where   the   increafe  of  manufaAures   would 
"  employ  more  hands,"  &c.     Therefore  it  was  intended 
that  if  a  pcrfon,  who  from  his  education  or  habits  of  life 
could  not  get  a  comfortable  iubfiftence  in   the  parifh 
where  he  was  fettled,  thought  he  could  fupport  himfelf 
elfewhere,  he  ihould  be  enabled  to  go  into  fuch  other 
parifh,  where  he  could  procure  a  fubfiftence  by  his 
labour,  &c.     The  ftatute  then  goes  on  to  enaft,  that  the 
parifh  to  which  the  certificate  Ihail  be  granted,  **  fhall  be 
'*  obl^ed  to  receive  and  provide  for  the  perfon  men- 
**  tioned  in  the  certificate,  together  with  his  or  her  family^ 
*^  till  they  (hall  be  chargeable  ;  and  then  it  (hall  be  law- 
**  ful  for  any  fuch  pcrfon,  and  his  or  her  children^  though 
**  born  in  that  parifh,  not  having  otherwife  acquired  a  legal 
**  fettlement  there^  to  be  removed  to  the  parifh  from 
•*  whence  fuch  certificate  was  brought."     This  aft  is 
then  confined  to  the  perfon  to  whom  the  certificate  is 
granted,  *'  together  with  thofe  who  refide  with  him  ;'* 
the  words  are,  **  together  with  his  family;"    namelv, 
thofe  ^*  who  conftitute  a  part  of  his  family  at  the  time 
"  of  the  removal."     Then,  under  this  aft  of  parlia- 
ment, could  the  certificated  man  himfelf  have  gained  a 
fettlement  in  the  certificated  parifh  >     I  think  he  might; 
for  the  ftatute  fays,  that  wlven  he  is  chargeable,  he  may 
be  removed,  *'  not  having  otherwife  acquired  a  legal 
**  fettlement  there ;"   which  neceflarily  implies  that  he 
might  have  gained  a  fettlement  in  that  parifh,  notwith* 
ftanding  the  certificate.     And  fo  the  law  ftood  till  the 
pailing  of  a  fubfequent  aft,  9.  &  10.  PVilL  3.  c«  11. ;  by 
which  it  is  enafted,  **  that  no  perfon,  who  fhall  come 
'^  into  any  parifh  with  a  certificate,  ihall  be  adjudged  by 
**  any  aft  whatfoever  to  have  procured  a  legal  fettlement 
*'  in  fuch  parifh,  unlefs  he  (halt  take  a  lea(e  of  a  tene- 
<*  ment  of  the  value  of  lol.  per  annum^  or  fhall  execute 
^*  fome  annual  office  in  the  parifh,  Sec."     But  in  this 
aft  there  is  not  a  word  about  the  family  of  a  certificated 
perfon  ;  and  it  is  tiierefore  competent  to  the  children  to 
gain  a  fimkment  there  by  any  of  the  means  by  which 
^  L  1  1  4  he 
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R^x  V.  he  could  acquire  a  fettkment  before.  But  (1  think)  the 
^RABiTAHTitfue  diltinftion  is,  that  folong  as  the  children  of  a  ccr- 
n  .  *^'     _  tihcatedperfon  continue  a  part  of  his  family,  thcv  cannot 

DAKX.1II6TOII.  /,  ,  *ii  ■''-'. 

gam  a  iettlement  there ;    that  is,  tliey  cannot  gam  a 
derivative  fettlement  through  him.     And  this  is   very 
much  confirmed  by  the  ftatute.  12.  Ann.  flat.  i.  c.  18. 
f.  2.  which,  after  reciting  the  burthens  brought  on  cer- 
tificated parifhes  by  the  fervants  and  apprentices  of  cer- 
tificated perfons  acquiring  fettlements  there,  rnads,  that 
no  apprentice  bound  to,  or  iervant  hired  by,  and  ferving 
with,  a  certificated  perfon,  Ihall  thereby  be  adjudged  to 
have  any  iettlement  in  fnch  parifh.     Now  if  the  relatives 
of  a  certificated  perfon   were  included   in  the  ilatute 
o.  &  iQ.^l'ViU.  3   the  ftatute  oi  Jnne  was  nugatory.     But, 
mafmuch  as  the  former  aA  did  not  extend  to  apprentices 
and  fervants,  it  was  thought  neceflary  to  add  this  claufe 
in  the  12.  Ann,  c.  18.  to  prevent  their  gaining  fettlemcnts 
in  the  certificated  parifli.     Therefore,  confidering  this 
queftion  on  all  thefe  a«2s  together,  it  feems  perfeftly 
clear.     But  two  confiderations  have  been  urged  to  the 
Court,  as  probably  produftive  of  mifchievous  confe- 
quences  from  this  conftrudion  of  the  ftatutes.     Firft,  it 
is  faid,  that  the  children  of  a  certificated  perfon  will  be 
liable  to  be  removed,  as  being  likely  to  become  charge- 
able:  whereas,  according  to  the  prefent  underfbanding 
of  the  aft,  they  cannot  be  removed  till  they  are  aAually 
chargeable.     But  that  mull  be  qualified  in  the  way  i  have 
already  mentioned.    For  1  confider  it  thus,  *'  that  you 
"  cannot  remove  the  fon  of  a  certificated  perfon,  while 
**  he  remains  a  part  of  his  father's  family,  until  he  bc- 
**  comes  aftually  chargeable :    but  when  he  has  quitted 
**  his  father's  family,  and  is  domiciled  elfewhcre,  he  may 
**  be  removed,  as  any  indifferent  perfon."     The  fecond 
inconvenience  is,  that  perfons  in  the  fame  fituation  with 
thefe  paupers  will  be  removed,  and  thereby,  many  of  the 

.  mifchiefs   againft  which   the  certificate  aft  meant  to 

-  guard,  will  happen :  but  that  argument  only  applies  to 
cafes  where  a  certificate  has  been  granted.  Whereas  if 
the  certificate  aft  were  to  extend  to  the  grand^children, 
and  the  remote  defcendants  of  a  certificated  perfon,  the 
confequence  wou-ld  be,  that  no  certificates  would  be 
granted  at  all;  which  would  be  much  more  injurious  to 
the  public  ;   for  the  reluftance  which  at  prefent  prevails . 

.  in  different  parts  of  the  country  againft  granting  certifi- 
cates would  be  greatly  increafed  ;  and  thus  the  objeft  of 
the  certificate  aft  would  be  totally  fruft rated. — Gposf, 

,  Juftice,  Upon  the  firft  queftion.  Whether  or  not  this 
certificate  were  gbai)doi>cd  ^   i  wifh  to  be  underftoodas 

not 
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'not  giving  any  opinion :  it  is  a  nice  qucftion,  and  before  *«  •• 
I  determine  upon  it,  1  (hould  wifli  to  have  it  argued,  tNKABn  4nt. 
But  in  thig  cafe  it  is  unncceflary  to  confider  it.  Witli  D4,fc,M«T««. 
regard  to  the  other  qucftion,  Whether  it  were  the  in- 
tention  of  the  Legiflature  to  include  grand -children  in 
the  certificate  f  I  have  no  doubt  Without  repeating  all 
the  reafons  given  by  my  brethren,  1  will  only  fay,  that  I 
am  clearly  of  the  fame  opinion  with  them  ;  and  on  this 
Ihort  ground.  The  word  **  family"  is  ufed  in  the  firft 
part  ot  the  aft ;  and  therefore  the  operation  of  the  cer- 
tificate rauft  be  confined  to  the  family  of  the  perfon 
certificated.  But  grand-children  are  not,  properlv  fneak- 
ing,  of  the  family  of  the  grand-father,  but  ot  h'u  fon  ; 
for  when  tne  fon  becomes  the  head  of  a  ne^  branchy 
and  has  children  of  his  own,  he  ceafes  to  be  pirt  of  his 
father's  family ;  and  his  children  then  form  a  part  of  his 
own  family.  And  that  this  was  the  intention  of  the 
Legiflature,  alfo  appears  from  the  word  **  children"  ia 
the  latter  part  of  the  fame  feftion,  where  it  is  ufed  as 
fynonymous  with  **  family."  It  has  however  been  ob- 
jeftcd,  that  by  this  conftruftion  of  the  aft  the  grand- 
children  will  be  removed  from  their  parents  after  the  age 
of  nurture ;  to  which  my  anfwer  i?,  that  w'lene ver  fuoli 
a  removal  is  in  contemplation,  the  father  of  thofc  chil- 
dren may  himfelf  apply  for  another  certificate  for  him, 
which  will  include  his  family. — Both  orders  quafhed, 

859.  Rex  V.  Inbaiitants  of  Eafl  Shefford^  Trinity  Term^  Sert ice  for  thir* 
32.  Geo,  3.  4.  Term  Re/>.  804. — Two  juftices   removed  rccn  weeks  dif.  . 
John  Miiis  and  Phcebe  his  wife  from  Eaft  Shefford  in  the  p««'^  ^'^^j 
county  of  Berks  to  Welfor'd  in  the  fame  county.     The  '*''^,*,Vawr'' 
fefiions  on  appeal  quafhed  the  order,  and  ftated  the  fol-  JI^houf*ea*i^ 
lowing  cafe:— The  pauper  was  hired  by  one  f^iephenBirch  was  brought 
of  fVelford  to  ferve  him  froi^  Michaelmas   r/90  to  the  »»ck  by  a  }uC- 
Michaeimas  following,  at  four  guineas  wages.     He  accor-  '*^**'  "^V*^ 
dingly  went  to  his  mailer's  on  ihc  day  appointed,  and  to^hw  a  de- 
continued  there  eight  weeks,  when  he  ran  awav,  and  dnaion  made 
was  abfent  for  thirteen  weeks,  during  which  time  he  out  of  his  waget 
worked  with  and  received  wag.  s  from  another  perfon.  ^^^  **"*  ^*'**' 
S.  Birch  then  apprehended  him  by  a  warrant;    but  in 
his  way  to  a  juftice  alked  him,  whether  he  would  come 
back  to  his  place  or  go  to  prifon ;  and  if  he  would  come 
back  and  go  on  in  his  place  as  he  ought  to  do,  he  might. 
The  pauper  faid  he  would  come  back :    and  his  mafter 
aiked  him  then,  what  he  fhould  be  willing  to  abate  for        * 
the  time  he  had  been  abfent.      The  pauper  faid,  he 
thought  one  ihilling  a  week  would  not  hurt  him,  which 
lif as  agreed  to  \  i^nd  tl^e  pauper  returned  into  his  fervice, 

anci 
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Rfx  v.  and  continued  till  the  end  of  his  year,  when  he' received 
tmiABiTANTs^ll  his  wages,  except  the  thirteen  {hillings  which  had 
Sb1.ffo«».  '^^'^  agreed  to  be  dedufted.— Millbs  and  Black  stone, 
in  fupport  of  the  order  of  fefEons,  In  order  to  eftablifh 
a  fettlcment  by  hiring  and  fervioe,  there  muik  be  an 
abiding  in  the  fcrvice  throughout  the  year.  Now  here 
the  fervant«  by  an  improper  ad  of  his  own,  left  his 
inafter*8  fcrvice  for  thirteen  weeks ;  therefore  that  was 
a  complete  abandonment  of  the  fervice.  But  it  will  be 
urged,  that  here  was  a  difpcnfation  of  the  fcrvice  durii^ 
that  time  by  the  mader's  receiving  him  again:  but  if 
the  circumftances  under  which  he  was  received  be  duly 
coniidered,  they  will  be  found  to  differ  this  cafe  from 
others  of  the  fame  kind  which  have  been  already  deter- 
mined. It  mav  be  obferved,  that  in  none  of  them  was 
the  abfence  fo  conflderable  as  here ;  and  in  all  rliere  is 
an  implied  forgivenefs  of  the  mafter  for  the  abfence. 
^  Whereas  here  tlie  mafter  appreliended  the  fervant,  and 

was  in  the  a6t  of  taking  him  before  a  juftioe  for  the  pur^ 
pofebf  punifhment;  and  infilled  upon  it,  as  a  preliminary 
condition  before  he  received  him  again,  that  fo  much  of 
what  he  had  before  agreed  to  give  him  ihould  be  de- 
duced. This  therefore  amounted  in  effeft  to  a  new 
contra^.  The  matter  fo  far  forgave  him  as  to  be  willing 
to  take  him  again  upon  the  fame  terms  as  before,  but  he 
would  not  confider  him  as  a  fervant  during  the  time  of 
(«)  Arte,  page  his  abfcnce.  In  Rex  v.  Nether  Heyford{a)^  where  a 
^05*  p^*44-5«,  fervant  who  had  been  abfent  for  five  weeks  paid  his 
miflrefs  what  he  had  earned  during  the  abfence,  Lord 
Mansfield  faid,  ^^  The  fum  dedu£led  was  not  pro- 
'^  portioned  to  tl)e  time  of  his  abfence  ;  which  would 
**  have  been  tlie  meafure  of  deduAion,  if  the  contract 
**  had  been  confidered  by  tlicm  as  totally  diiTolved  and 
**  at  an  end  when  he  went  away  from  her.  But  the 
^'  paying  her  the  exad  fum  tliat  he  bad  earned  (hews 
*<  that  thefe  five  weeks  fervice  was  treated  by  them  as  a 
*'  part  of  the  fcrvice  done  to  her."  So  that  his  Lord- 
fhip  thought  that  the  dedu£lion  of  wages  (properly  fo 
called)  for  the  time  of  abfence  would  have  been  a  dif- 
folution  of  tlie  contraA.  In  all  the  other  cafes  of  dif* 
penfation  where  fome  part  of  the  wages  was  deduded  in 
"  confequeiKe  of  improper  abfence,  it  was  done  at  the  end 
of  the  fervice,  and  th^  acceptance  of  the  fervant  again 
after  his  abfcnce  was  unconditional,  which  it  was  not 
in  this  inftance  ;  and  therefore  this  cannot  be  confidered 
as  a  conftruAive  aflent  to  the  departure,  which  was  pre* 
fumed  in  the  other  cafes.  From  the  circumftance  ot  the 
fervant's  being  xeceivcd  After  an  aJ^feoce  without  previous 
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confent)  a  prefumption  Ims  been  laifed  in  many  cafes  Rex  v. 
that  the  mailer  was  willing  to  difpenfe  with  the  fervice  Iw"a»itaht« 
during  fuch  abfence :  but  here  that  prefumptioa  is  rc»  **^  ^"'^ 
butted  by  the  mailer's  condudl  in  taking  up  the  fervant  ^*''****» 
on  a  warrant,  and  in  dedudling  his  wages  for  that  time. 
So  that  the  Court  cannot  fay  that  the  fervant  was  con- 
ilruAively  in  his  matter's  fervice,  when  the  matter  has 
by  his  own  ad  negatived  it.  The  fervant  could  not  in 
an  adion  have  recovered  his  wages  for  the  thirteen  weeks, 
as  was  obferved  on  a  fimilar  occafion  in  Rex  v.  fVeJl^ 
mem  {a) :  and  if  not,  he  could  not,  as  againft  tlie  parim,  («)  Ant«,ii9«» 
claim  a  fettlement. — Lane  and  Nares,  contra^  were  5»4«P>«45*« 
flopped. — Lord  Kenyon>  Cbicf  Juft'iu.  If  the  whole 
contrafl  were  diffolved  when  the  iervant  abfented  hin>* 
felf,  and  a  new  one  entered  into  on  Lis  return)  I  agree 
that  the  pauper  could  not  gain  a  fettlement  by  ierving 
under  it.  And  therefore  the  queftioa  is.  Whether  the 
fervice  after  the  pauper's  return  were  performed  under 
the  old  or  a  new  contract  ?  This  is  one  of  the  manjr 
cafes^  in  which  we  have  to  regret  that  the  words  of  the 
ilatute  have  been  departed  from :  but  as  there  is  a  ferie$ 
of  adjudged  cafes,  the  principle  of  which  applies  to  tlie 
prefent,  it  is  too  much  for  us  to  overturn  them>  though 
if  the  queftion  were  now  to  arife  for  the  firft  time,  per- 
haps we  Ihould  make  a  different  determination.  It  has 
been  decided,  that  abfence  at  tlie  beginning,  the  middle^ 
or  the  end,  of  the  year,  may  be  difpenfed  with,  cither 
with  the  confent  of  the  matter  or  for  an  excufeable  caufe. 
In  Rex  V.  Hanbury  {b)  it  was  licld,  that  an  abfence  for  a  fy\  Ante,  nam 
fortnight  did  not  defeat  the  fettlement,  though  the  wages  49a,  pi.  431. 
were  dedu&ed  for  that  time.  Now  it  is  impoi&ble  to 
^lifiineuitti  this  cafe  from  that,  in  principle.  It  has 
been  uiid,  however,  that  the  abfence  in  that  cafe  was  for 
a  Shorter  period  than  in  the  prcfent ;  but  1  wifli  that 
thofe  who  ufed  fuch  an  argument  would  have  drawn 
the  line,  and  given  us  the  ne  plus  ultra*  Probably,  if 
the  firft  cafe  after  tlie  ftatute  had  arifen  upon  an  abience 
of  thi|[teen  weeks,  the  Court  would  luve  ftarted  at  the 
queftion :  but  the  Court  have  gone  on  ttep  by  ftep,  and 
having  held  that  fervice  for  a  fortnight  may  he  difpenfed 
with,  1  think  we. are  bound  by  the  principle  of  thofe 
cafes  to  fay,  that  this  pauper  gained  a  fettlement  in  IVel^ 
ford  by  hiring  and  fervice ;  for  on  his  return  he  was 
received  again  into  his  matter's  fervice,  where  he  con- 
tinued under  the  old  contrail.  There  is  no  pretence  to 
fajr  that  he  entered  into  a  new  contraft  \  and  the  matter's 
objeft,  ia  apprehending  him  by  a  wiu-rant,  wa«  tp  compel 

him 
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Rex  w.      him  to  complete  the  fcrvicc  under  the  old  contraft  — 
'•'^''■plJ^'^*'^*  BuLLBR,   Tuft'ict,   and   Grose,   Jufllct^  of    the    fame 
SjTipfuVd.    opinion. — Order  of  fciCons  quaQied. 

A  fettlemertt  86o.  Rex   V.  Inhahtiants   of  Whitilefea^   Trinity  Tierm^ 

Was  raiocd        22.  Geo.  3.  4.  Term  Rep.  807. — /f^.  6or«r/7   his  wife  and 
^y  ^^^'"8        fon  were  removed  from  Cropland  in  the  parts  of  HoU 
Lx  rinecr'        ^^^^  ^^  '  tncolnjhire  to  Whittle fea  in  Camh\d:ejhhe.     On 
f  r  thepariOi;   appeal  the  Order  of  juftices  was  quafhed,  fubjeA  to  the 
\r  be»n<  ftaied   opinion  of  this  Court  on  the  following  ca'e : — The  pan- 
that  thr  pauper  p^r  IV,  Sareii  foT  twclve  years  and  upwards  prior  to  and 
f^om  inTr**  immediately  before  his  removal  to  IVhutlefea  refided  in 
coort-icet-  ^T\^Crowland\   before  which  time  he  was  legally  fettled  in 
ri^Tiiwtsan    fi'hittiefea.      During  his  refidence  at  CrowUnd  he  was 
offi-.c  of  great    legally  chofen  an  hog-ringer  for  the  parifh  of  Crowlani 
mtiquity  and    £qj.  ^^^  ^^^^  ^^  ^  court  feet  for  the  manor  of  Crowland\ 
tlmi^^Ou'^     he  was  prefented  by  the  jury  for  the  faid  office,  and  was 
fworn  therein,  and  paid  four  pence  for  the  oath  ;  and  he 
ferved  fuch  office  two  years  on  his  own  account.     The 
duty  of  fuch  office  is  to  attend  the  open  commons,  to  fee 
that  all  hogs  turned  thereupon  were  rung,  and  fuch  hogs 
as  were  not  rung  it  was  the  duty  of  his  office  to  take  to 
the  pound,  which  he  frequently  did  ;    and  he  always  re- 
ceived one  penny  for  impounding,  and  fix- pence  for 
ringing  each  hog.     The  appointment  to  fuch  office  is  of 
great  antiquity,  and  ferviceable  to  the  inhabitants  of  tlie 
parifh  of  Crowland.    During  the  pauperis  refidence  at 
Crowland  he  rented  a  houfe  there  of  one  AUanty  at   the 
yearly  rent  of  eight  guineas,  for  which  he  was  to  pay, 
and  did  pay,  all  taxes  and  rates,  &c.     The  cafe  then  fet 
forth  eviJence  rcfpefting  the  pauper's  paying  the  taxes, 
&c.  but  it  did  not  fatisfaftorily  appear  whether  or  not 
he  was  rated. — Bower  and  Dauncey,  in  fupport  of  the 
order  of  feffions,  were  ftopped  by  the  Court, — Erskinh, 
Ch  AMBRE,  and  Balguy,  contra.     The  place  of  an  hog- 
ringer  is  not  an  office  known  to  the  common  law:    it 
is  in  its  nature  a  private  employment;  and  its  duty  is 
merely  to  take  care  that  the  hogs  do  not  go  on  tlie  com- 
mons unrung.    It  is  like  the  emplovmcnt  of  a  ihepherd, 
whofe  duty  it  may  be  to  take  care  of  the  (beep  of  many 
individuals  in  the  parifh.     Rut  even  if  it  can  be  called 
an  office,  it  is  not  a  public  office  within  the  aft  of  par- 
(«^  3.  Wil.  3.  liamentftf^.     In  all  the  cafes  in  which  a  fettlement  has 
t.  II.  i*^»       been  gained  by  ferving  an  office,  there  has  been  a  public 
dutv  annexed  to  it:   whereas  this  is  of  a  private  nature. 
And  though  it  is  ftatcd  in  the  cafe  to  be  an  office  of  great 
aptiquity   in  the  parifli>  it  muft  have  originated  iji'ft 

bye- 


A    P    P    E    N    t)    1    X.  Sgj 

byc-law,  made  at  the  court-lcct  by  thofe  individuals  who       R«x  •• 
had  a  right  of  common.     In  i.  Ro.  Abr.  541.  L.  X.  pi.  6.  l"««AiiTAHTi 
it  is  faid,  that  a  pcrfon  cannot  be  amerced  at  the  lect  for  vyairxLiiiA. 
furcharging  a  common ;  and  the  reafon  given  is,  becaufe 
it  concerns  private  interefts,  and  not  thofe  of  the  public. 
So  that  for  whatever    length  of  time  this  office  may 
have  exified,  as  it  merely  concerns  the  interefts  of  indi- 
viduals, it  is  a  private  and  not  a  public  office* — Lord 
Kenyon,  Chief  Jujtice.     It  is  dated  in  the  cafe,  that  this 
is  an  annual  office  of  great  antiquity,  and  fcrviceabie  to 
the  parilh  at  large ;   and  that  there  is  an  oath  of  office. 
Therefore  it  feems  to  me,  that  it  is  a  public  and  annual 
office  within  the  meaning  of  the  aft  of  parliament. 
Every  employment  in  a  parifli  is  not  indeed  equal  to 
cxprefs  notice,  though  it  be  a  matter  of  notoriety  to  the 
parifh.     It  was  once  made  a  queftion,  whether  (hoeing 
the  horfes  of  the  Lord  of  the  manor  was  not  equal  to 
notice ;  but  it  was  determined  not  to  be  equivalent.     If 
this  perfon  had  been  hog-ringer  to  certain  individuals 
only,  he  would  not  thereby  have  gained  a  fettlement : 
but  he  was  not  merely  an  officer  of  j1.  B.  or  C  but  of 
all  the  inhabitants  of  the  pariffi.     It  has  been  held,  that  a 
tithingman(/7),  a  borfliolder  (^),  an  aletafter  (r),   or  a 
hayward,  may  gain  a  fettlement  by  ferving  either  of 
thofe  offices :  and  the  latter,  whofe  duty  it  is  merely  to 
take  care  of  the  fences  within  his  diilria,  cannot  be  dif- 
tinguifhed  from  this  cafe.-— Order  of  feffions  confirmed. 

^  • 

(«)  Bennfcomh  v.  Samford  Pevfr*        (r)   Rex  v.  Whitchurch,    an:^^ 
rtl,  ante,  page  2S4.  pi.  293.  page  294.  pi.  300, 

[k)   Wingham  v.  ScUinge,  antt, 
pagO  289.  pi.  19s. 
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With  marginal  Notes  and  References  to  former  and  later  Reports, 

And  other  Books  of  Authority. 

By  SAMUEL  ROSE,  of  Lincoln's  Inn,  Efq. 
In  Two  Volumes,  Royal  Oftaro,  Price  il.  is. 


in.     V     I     N     E     R's 

GENERAL  and  COMPLETE  ABRIDGMENT 

LAW     and     E  ^U  I  r  Y: 

Alphabetically  digefted  under  proper  Titles, 

wrru  K07ES  and  re  ferences  to  the  whole. 

The  SECOND  EDITION, 
In  Twenty- four  Volumes,  Royal  Oftavo. 
Price  to  Subfcribers  Half  a  Guinea  each  Volume,  in  Boards. 
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